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PREFACE. 


Whkn  I  prepared  the  fourth  edition,  a  decision  of  the 
House  of  Lords — Keighley  v.  Durant — enabled  me  to 
substitute  that  authority  for  cases  which  the  author 
was  compelled  to  discuss  at  some  length.  I  have  not 
been  so  fortunate  on  the  present  occasion  as  to  be 
able  to  resort  to  a  justifiable  excision  on  these  lines ; 
but  the  growth  in  bulk  is  uiore  apparent  than  real, 
and  is  in  part  due  to  the  substitution  of  a  bolder  type 
in  the  notes.  *  »  .    ,.  ^ 

The  only  material  alteration  is  a  reference  to  the 
compulsory  incorporation  of  the  parties  in  cases  falling 
within  the  Companies  (Consolidation)  Act,  1908.  It 
is  the  only  semblance  of  an  omission  on  the  part  of 
the  author  that  I  have  been  able  to  find,  for  the 
statute  reproduces  an  earlier  and  repealed  enactment 
to  the  same  effect.  It  took  me  nearly  twenty  years 
to  discover  it,  and  no  reviewer  nor  any  correspondent 
has  previously  dravra  attention  to  the  fact.  I  only 
refer  to  the  matter  as  affording  yet  another  instance 
of  the  late  Martin  Leake's  comprehensive  mind  and 
of  his  accuracy. 

In  my  humble  judgment,  the  most  important 
decision  since  the  appearance  of  the  preceding  edition 
is  the  case  of  Johnson  v.   Taylor  Bros,  if  Co.^  which 
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re-affirms  that  a  c.i.f.  contract  is  a  contract  for  the 
sale  of  goods,  the  price  being  ascertained  in  a  par- 
ticular manner,  and  not  a  sale  of  three  or  more  law- 
suits. I  have  not  discussed  its  bearing  on  many 
decisions  of  inferior  tribunals,  as  that  course  was 
foreign  to  the  model  which  the  author  bequeathed 
to  me.  The  only  departure  from  his  excellent  plan 
is  to  retain  the  case  of  James  v.  Isaacs,  and  to  draw 
attention  to  the  cases  which  seem  to  me  to  be  in  point. 
Personally  I  do  not  think  that  Keighley  v.  Durant  has 
any  bearing,  and  that  an  erroneous  decision  was  come 
to  by  introducing  the  irrelevant  law  of  agency  from 
Belshaw  v.  Bush.  If  agency  were  essential,  then  it  is 
difficult  to  justify  the  decision  in  Walter  v.  James,  for 
an  agent  requires  a  special  authority  to  rescind  a 
contract  on  behalf  of  his  principal. 

The  table  of  cases  has  been  prepared  by  Mr. 
Alsford,  my  clerk.  Owing  to  his  persevering  in- 
dustry many  minute  errors  which  had  crept  into  the 
notes  have  now  been  corrected. 


A.  E.  RANDALL. 


Lincoln's  Inn, 

July,  1921. 
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Agreement   as  source  of  contract — promises  3 
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Contracts  ia  English  law  have  been  divided  into  three  classes, 
distinguished  by  their  modes  of  formation:  namely,  Simple 
Contracts,  Contracts  under  Seal,  and  Contracts  of  Record  (a) .  It 
is  purposed  to  treat  of  the  formation  of  contracts  in  this  order;  com- 
mencing with  Simple  Contracts,  because  the  principles  of  formation 
of  contracts  of  that  class  are  of  a  less  technical  and  more  elementary 
character  than  those  of  contracts  of  the  other  classes. — Simple  con- 
tracts may  again  be  divided  into  two  classes,  according  to  the  mode 
of  formation:   namely,  simple  contracts  formed  by  express  agree- 

(a)  2  Blaekst.  Com.  465. 
L.  1 
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ment;   and  simple  contracts  arising  independently  of  express  agree- 
ment, or  contracts  implied  in  law. 

Agreement  may  be  defined  generally  as  consisting  in  two  persons 
being  of  the  same  intention  concerning  the  matter  agreed  upon  (6). 
A  consensus  ad  idem  is  a  prime  essential  to  the  validity  of  a  contract 
and  if  ono  party  has  not  agreed  to  all  the  terms  there  is  no  contract: 
thus  where  a  guarantor  hona  fide  made  a  material  alteration  in  a 
bond  of  suretyship,  whereby  his  co-sureties  were  discharged,  he  was 
himself  discharged  from  all  liability,  as  his  contract  was  subject  to 
the  condition  of  proportional  contribution  (c) ;  so  where  a  person 
eiiteis  into  a  contract,  which  he  can  repudiate  on  the  ground  of  fraud, 
for  the  sale  of  goods  upon  credit;  if  he  elects  to  affirm  the  contract, 
he  cannot  recover  the  contract  price  before  the  period  of  credit  has 
expired  {d) ;  and  where  a  bidder  at  a  sale  by  auction  of  land,  owing 
to  a  similarity  of  names,  bid  for  lot  1  instead  of  lot  2,  it  was  said  that 
there  was  no  contract  (e).  So,  too,  in  the  case  of  the  contract  to  pay 
value  implied  in  law  from  the  acceptance  of  the  consideration,  the 
expres.s  agreement  of  the  parties  may  modify  this  liability  (/),  but 
unless  so  modified,  the  implication  is  matter  of  law,  and  consequently 
deemed  part  of  the  contract  according  to  the  maxim  "  ignorantia 
juris  neminem  exeusat."  The  intention  of  a  person  can  be  ascer- 
tained by  another  only  by  means  of  outward  expressions,  either 
words  or  acts,  as  a  nod  (g)  or  the  fall  of  the  hammer  at  an 
auction  (h) ;  and  for  the  purpose  of  agreement  there  must  be  a  com- 
munication of  intention  between  them  by  means  of  such  expressions. 
Accordingly,  the  law  judges  of  the  intention  of  a  person  by  outward 
expressions  only;  and  it  judges  of  an  agreement  between  two  persons 
exclusively  from  those  expressions  of  their  intentions  which  are  com- 
municated between  them  (i) ;  unless  there  is  a  duty  to  speak,  in  which 
event  a  party  may  become  bound  by  his  silence  (/) .     Consequently 

(J)  Weatbury,  L.  C,  Chinnock  v.  Ely  {March.)  (1865),  4  De  G.  J.  &  S.  638. 

(o)  Elle»mere  Brewery   Co.   v.   Cooper  (1895),  65  L.  J.   Q.   B.   173;    [18%]  1 
Q.  B.  75. 

((f)   Ferguson  v.   CarringUm  (1829),  7  L.  J.  0.  S.  K.  B.  139;   9  B.  &  0.  59; 
Strutt  V.  Smith  (1834),  3  L.  J.  Ex.  357;  1  Cr.  M.  &  R.  312. 

(e)   Van    Praagh   v.    Everidge   (1903),   72   L.   J.    C.    260;    [1903]    1   Ch.   434: 
Scriven  v.  Hindley  (1913),  83  L.  J.  K.  B.  40;    [1913]  3  K.  B.  564. 

(/)  Taylor  v.  Brewer  (1813),  1  M.  &  S.  290. 

Ig)  Bird  v.  Boulter  (1833),  4  B.  &  Ad.  443. 
,  (A)  Sale  of  Goods  Act,  1893,  s.  58;  Payne  v.  Cave  (1789),  3  T.  R.  148. 
■     (0  Campbell,  Ch.  J.,   G«dgen  v.  Besset  (1856),  26  L.  J.  Q.  B.  33;  6  E.  &  B. 
986;   Blackburn,  J.,  Smith  v.  Hughes  (1871),  40  L.  J.  Q.  B.  227;  L.  R.  6  Q.  B. 

(/)  Ball  V.   Sunsterville    (1791),  4  T.  R.   313;    Leishman  v.   Cochrane  (1863), 
1  Moo.  P.  C.  N.  S.  315. 
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an  intention  not  expressed  or  not  communicated,  or  withdrawn  before 
communicated,  or  communicated  only  to  a  third  person,  is,  in  general, 
inoperative  and  immaterial  to  the  question  of  agreement  (fc). 

The  law  imputes  to  a  person  an  intention  corresponding  to  the 
reasonable  meaning  of  his  words  and  actions.  In  the  case  of  written 
contracts,  the  subsequent  acts  or  admissions  of  the  parties  cannot 
control  the  construction  to  be  placed  upon  the  words  used(Z);  but 
may  be  given  in  evidence  to  explain  what  the  parties  intended  to 
express  by  terms  or  phrases  having  no  fixed  meaning  (m),  or  to  show 
that  a  written  contract  has  been  discharged  by  a  subsequent  agree- 
ment (n) .  In  the  case  of  verbal  contracts  effect  may  sometimes  be 
given  to  the  maxim,  "  non  quod  dictum,  sed  quod  factum  est 
insplcitur"  (a).  The  law  also  imputes  presumptively  a  rightful 
intention  to  words  and  acts.  And  where  a  man  does  an  act  that  may 
be  rightfully  performed,  he  cannot  say  that  that  act  was  intentionally 
and  in  fact  done  wrongfully;  according  to  the  maxim,  "  allegans 
suam  turpitvdinem  non  est  audiendus"  (p). — The  motive,  if  un- 
disclosed, of  a  person  in  expressing  an  intention  is  in  general 
immaterial  to  the  question  of  agreement,  and  cannot  be  inquired 
into(g'). 

An  agreement  as  the  source  of  a  legal  contract  imports  that  the 
one  party  shall  be  bound  to  some  performance,  which  the  latter 
shall  have  a  legal  right  to  enforce.  And  the  intention  of  the  one 
party  as  to  the  performance,  expressed  to,  and  accepted  by  the 
other,,  for  the  purpose  of  creating  the  right,  constitutes  a  promise. 
Promissory  expressions  reserving  to  the  promiser  an  option  as  to  the 
performance  do  not  create  a  contract:  as  in  cases  of  employment 
upon  the  terms  of  such  remuneration  as  the  employer  thinks  right  to 
give  (r) ;  or  upon  the  terms  of  being  remunerated  by  a  testamentary 

(A)  Cox  T.  Troy  (1822),  3  B.  &  Aid.  474;  JHe  Hast  of  England  Bank  (ia68), 
38  L.  J.  C.  121;  Ii.  R.  4  Ch.  14.  See  Reliance  Marine  Insurance  Co.  v.  Duder 
(1912)  81  L.  J.  K.  B.  870;    [1913]  1  K.  B.  265. 

(I)  Eldon,  I>.  C,  Iggulden  v.  May  (ISOi),  9  Vea.  325;  Mansfield,  Ch.  J. 
S.  C.  (1807),  2  B.  &  P.  N.  R.  449;  Soehm  v.  Wood  (1820),  1  J.  &  W.  419- 
Doe  V.  Webster  (1840),  9  L.  J.  Q.  B.  373;   12  A.  &  E.  443. 

(m)  Post,  p.  131. 

(«)  Post,   p.    589. 

(o)  See  Croft  v.  Lrnnley  (1858),  27  L.  J.  Q.  B.  321;  6  H.  L.  O.  672;  Duven- 
port  V.  Reg.  (1877),  47  L.  J.  P.  C.  8;   3  Ap.  Caa.  115. 

(p)  Re  Hallett's  Estate  (18S0),  49  L.  J.  C.  428;   13  Ch.  D.  696. 

(?)  Eldon,  L.  C,  Dmonshire  (Jlarq.)  v.  Sandys  {Lady)  (1801),  6  Ves.  114- 
per  cur.  Vernon  v.  Keys  (1810),  12  East,  637;  S,  C.  (1812),  4  Taunt.  488- 
Williams  V.  Carvmrdine  (1833),  2  L..  J.  K.  B.  101;  4  B.  &  Ad.  621.  ' 

(r)  Taylor  v.  Brewer  (1813),  1  M.  &  S.  290;  Roberts  v.  8m-ith  0859")  28 
I..  J.  Ex.  164;   4  H.  &  N.  315.  '' 

1  (2) 
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provision  (s) ;    expressions    of    intention    respecting    settlements   on 
marriage  (i). 

Representations  made  by  a  person  to  another  require  further  to 
be  distinguished.  They  may  be  representations  respecting  the  per- 
formance of  future  acts,  which,  if  intended  to  be  binding,  constitute 
promises  strictly  so  called;  and  representations  of  matters  of  fact. 
"  There  is  a  clear  difference  between  a  representation  of  fact,  and  a 
representation  that  something  will  be  done  in  the  future.  A  repre- 
sentation that  something  will  be  done  in  the  future  cannot  either  be 
true  or  false  at  the  moment  it  is  made;  and  although  you  may  caUit 
a  representation,  if  it  is  anything,  it  is  a  contract  or  promise  "  (u). — 
A  representation  of  a  matter  of  fact  may  be  intended  and  expressed 
to  bind  the  person  making  it  to  its  truth,  or  rather  for  the  conse- 
quences of  it  not  being  true;  as  in  the  case  of  a  warranty  of  the 
soundness  of  a  horse;  or  of  the  quality  of  goods;  or  of  the  seaworthi- 
ness of  a  ship;  or  of  the  genuineness  of  a  picture.  A  representation 
or  undertaking  of  this  kind  is  commonly  known  as  a  warranty;  and 
it  is  equivalent  to  a  promise  in  producing  a  contract  or  legal  obliga- 
tion (x). — A  representation  of  fact  may  also  be  made  to  another  (ly) 
without  a  warranty  of  the  truth,  but  with  the  intention  of  inducing 
him  to  act  upon  it;  and  if  the  latter  in  fact  acts  upon  it  (z)  and 
suffers  loss  by  reason  of  it  not  being  true,  the  party  making  the 
representation  may  become  responsible  in  law  for  the  consequences. 
The  rules  of  law  regulating  contracts  by  agreement  do  not  apply, 
and  the  party  may  incur  legal  responsibility  for  such  representations 
without  the  formalities  or  requirements  essential  to  the  validity  of 
that  kind  of  contract  (a) .  The  rule  as  to  representations  of  fact  has 
been  thus  stated:  "  Where  one  by  his  words  or  conduct  wilfully  causes 
another  to  believe  in  the  existence  of  a  certain  state  of  things,  and 
induces  him  to  act  on  that  belief  or  to  alter  his  own  previous  position, 

(s)  Osborn  v.  Gtiy's  Soapital  (1726),  2  Str.  728 ;  Maddison  v.  Alderson  (1883), 
52  L.  J.  Q.  B.  737;  8  Ap.  Cas.  467. 

(0  Maunsell  v.  Hedges  (1854),  4  H.  L.  C.  1039;  Jorden  v.  Money  (1854),  23 
L.  J.  Ch.  865;  5  H.  L.  C.  185. 

(«)  Melliah,  L.  J.,  Beattie  f.  EJmry  (Lord)  (1872),  41  L.  J.  C.  808;  L.  K. 
7  Ch.  804. 

(»)   See   post,  p.   269. 

iy-)   Le  Zievre  v.  Gould  (1893),  62  L.  J.  Q.  B.  353;    [1893]  1  Q.  B.  491. 

Iz)  Lanes.  #  Yorlcs.  Sy.  v.  MoNiooU  (1919),  88  L.  J.  K.  B.  601. 

(a)  Eldon,  L.  0.,  Evans  v.  Sicknell  (1801),  6  Ves.  182;  Grant,  M.  R.,  Burrowes 
V.  Lock  (1805),  10  Ves.  475;  Selborne,  L.  C,  Citizens'  Bk.  of  Louisiana  v.  Pirst 
National  Bk.  of  New  Orleans  (1873),  L.  E.  6  H.  L.  360;  Low  v.  Bouveria 
(1891),  60  L..  J.  Ch.  594;  [1891]  3  Ch.  82;  Nooton  v.  Ashburton  (Lord)  (1914), 
83  L.  J.  Oh.  784;  [1914]  A.  C.  932. 
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the  former  is  concluded  from  averring  against  the  latter  a  different 
state  of  things  as  existing  at  the  same  time"  (6).  And  "by  the 
term  '  wilfully '  in  that  rule,  we  must  understand,  if  not  that  the 
party  represents  that  to  be  true  which  he  knows  to  be  untrue,  at  least 
that  he  means  his  representation  to  be  acted  upon,  and  that  it  is  acted 
upon  accordingly;  and  if,  whatever  a  man's  real  intention  may  be, 
he  so  conducts  himself  that  a  reasonable  man  would  take  the  repre- 
sentation to  be  true,  and  believe  that  it  was  meant  that  he  should 
act  upon  it,  and  did  act  upon  it,  as  true,  the  party  making  the  repre- 
sentation would  be  equally  precluded  from  contesting  its  truth"  (c). 
But  "that  doctrine  does  not  apply  to  a  case  where  the  representa- 
tion is  not  of  a  fact,  but  a  statement  of  something  which  the  party 
intends  or  does  not  intend  to  do, — in  respect  of  which  he  may  be  sued, 
if  it  is  put  into  a  valid  form,  but  not  otherwise."  In  the  latter  case 
"  there  is  no  reason  for  the  application  of  the  rule,  because 
the  parties  have  only  to  enter  into  a  contract,  and  then  all  difficulty 
is  removed  "  (d).  Much  of  the  confusion  which  has  arisen  regarding 
the  liability  for  a  representation  strictly  so  called  seems  to  be  attri- 
butable to  the  fact  that  it  has  been  forgotten  that  the  liability  has 
to  be  based  upon  estoppel,  which  is  a  rule  of  evidence  and  not  a  cause 
of  action  (e). 

Again,  the  representation  may  be  made,  not  only  without  any 
warranty,  but  also  without  any  intention  that  it  should  be  acted  upon 
without  further  inquiry  (/) ;  that  is  to  say,  as  a  mere  opinion  given 
with  the  understanding  that  it  should  not  be  obligatory:  as  in  the 
case  of  commendatory  representations  of  the  quality  and  value  of 
goods  made  by  the  seller  in  offering  them  for  sale,  and  which  are  made 
and  accepted  without  any  sense  of  responsibility  attaching;  accord- 
ing to  the  maxim  of  the  civil  law,  "  simplex  commendatio  non 
obligat"  (g).  And  it  is  stated  as  "the  rule  to  be  derived  from  all 
the  cases,  that  Avhere,  upon  the  sale  of  goods,  the  purchaser  is  satisfied 

(J)  Pickard  v.  Sears  (1837),  6  A.  &  E.  469;  Cornish  v.  AbingUm  (1859)  28 
L.  J.  Ex.  262;  4  H.  &  N.  549;  Bell  v.  Marsh  (1903),  72  L.  J.  C.  360;  [1903]  1 
Cai.  528;   Porter  v.  Moore  (1904),  73  L.  J.  C.  729;    [1904]  2  Ch.  367. 

fc)  Freeman  v.  Cooke  (1848),  18  L.  J.  Ex.  114;  2  Ex.  654;  Carr  \.  L.  f  N  W 
Ry.  (1875),  44  L.  J.  C.  P.  109;  L.  R.  10  0.  P.  307;  SeUm  v.  Lafone  (1887)  56 
L.  J.  Q.  B.  415;   19  Q.  B.  D.  68. 

(d)  Oranworth,  L.  O.,  Jorden  v.  Money  (1859),  23  L.  J.  0.  865;  5  H.  L.  O. 
185:  Selborne,  L.  C,  Citizens'  Bk.  Louisiana  v.  First  National  Bk.  New  Orleans 
(1873),  L.  R.  6  H.  L.  360;  Selborne,  L.  C,  Maddison  v.  Alderson  (1883)  52 
li.  J.  Q.  B.  737;  8  Ap.  Oa.  473. 

(«)  See  Sman  v.  North  British  Australasian  Co.  (1862),  31  L.  J.  Ex  425- 
7  H.  &  N.  603;   on  appeal  (1863),  32  L.  J.  Ex.  273;   2  H.  &  C.  a75.  ' 

(/)  Eayoraft  v.  Creasy  (1801),  2  East,  92.     See  post,  p.    240. 

(jr)   Chandelor  t.  Lojms  (1603),  Cro.  Jac.  2;  2  Sm.  L.  C.  52. 
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without  requiring  a  warranty,  he  cannot  recover  upon  a  mere  repre- 
sentation of  the  quality  by  the  seller,  unless  he  can  show  that  the 
representation  was  bottomed  in  fraud  "(/j).  A  similar  principle 
applies  in  courts  of  equity  regarding  representations  which  are 
obviously  not  intended  to  be  taken  at  their  face  value  {{) . 

It  is  further  necessary,  in  order  to  create  a  legal  obligation,  that  a 
simple  contract  should  include  in  the  matter  agreed  upon,  besides  a 
promise,  what  is  called  a  consideration  for  the  promise;  which  may 
be  described  generally  as  some  matter  accepted  or  agreed  upon  as  a 
return  or  equivalent  for  the  promise  made  (/c) .  The  fact  of  bar- 
gaining for  and  giving  an  equivalent  for  the  promise  serves  to  show 
that  the  parties  act  with  deliberation,  and  with  the  intention  that 
the  transaction  shall  be  binding;  and  for  this  purpose  a  nominal 
consideration  stated  in  an  agreement  operates  as  an  expression  of 
intention  and  is  presumptively  sufficient.  A  promise  merely 
voluntary,  that  is,  made  without  a  consideration,  if  it  rests  in  agree- 
ment only,  is  not  binding  in  law  (I) .  Voluntary  promises,  which 
are  thus  incapable  of  becoming  contracts  by  mere  agreement,  may- 
be made  legally  binding  by  using  the  solemnities  of  a  deed,  which  are 
prescribed  for  the  same  purpose  as  the  consideration  of  an  agree- 
ment, namely,  that  of  securing  a  deliberate  obligatory  intention  (m). 
Writing  alone  is  not  a  sufficient  solemnity  to  render  a  promise  legally 
binding  without  a  sufficient  consideration  to  support  it  (n) .  Thus, 
with  negotiable  instruments,  as  bills  of  exchange  and  promissory 
notes,  though  by  the  custom  of  merchants  a  consideration  is  presumed 
to  exist  in  the  absence  of  proof  to  the  contrary,  yet  as  regards  parties 
between  whom  they  are  proved  to  pass  without  any  consideration  in 
fact,  they  are  void  of  binding  efPect  at  law  and  in  equity  (o) . 

The  consideration  of  a  promise  may  be  executed  or  executory.  An 
executed  consideration  is  some  act  performed  or  some  value  given  at 
the  time  of  making  the  promise  and  in  return  for  the  promise  then 

(A)  Per  cur.  Ormrod  v.  Huth  (1845),  14  L.  J.  Ex.  366;  14  M.  &  W.  664.  See 
Sale  of  Goods  Act,  1893,  s.  14. 

(0  Scott  V.  Hanson  (1826),  1  Sim.  13;  (1829)  1  R.  &  M.  128;  Jennings  v. 
Broughton  (1853),  22  L.  J.  0.  585;  17  Beav.  234;  (1854)  23  L.  J.  0.  999; 
5  De  G.  M.  &  G.  120. 

(A)   See  post,  pp.   445     et  seq. 

(0  Lampleigh  v.  Brathmait  (1615),  Hob.  105;  1  Sm.  L.  0.  136;  Eulse  v. 
Hulse  (1856),  25  L.  J.  0.  P.  177;  17  0.  B.  711;  Knight-Bruoe,  L.  J.,  Kekewioh 
V.  Manning  (1851),  21  L..  J.  0.  581;  1  De  G.  M.  &  G.  176.  Sale  of  Goods  Ae<i 
1893,  as.  1,  3,  8. 

(m)   Sfiarington  v.  Strotton  (1565),  Plowd.  at  p.  308. 

(«)   Sann  v.  Hughes  (1778),  7  T.  E.  350,  n.;  4  Bro.  P.  C.  27. 

(o)  Dobie  v.  Zar/ean  (1855),  10  Ex.  776;  BUls  of  Exchange  Act,  1882,  ss.  3,  27, 
28,  29,  30,  54,  65,  56.    " 
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made:  as  where  goods  are  delivered,  or  services  rendered,  upon  credit, 
that  is,  upon  a  promise  to  pay  for  them  at  a  future  time;  or  where 
money  is  paid  in  advance  for  a  promise  given. — An  executory  con- 
sideration is  a  promise  to  do  or  give  something  in  return  for  the 
promise  then  made:  as  upon  an  interchange  of  promises  to  marry; 
or  upon  an  interchange  of  promises,  on  the  one  part  to  serve  and  on- 
the  other  part  to  employ,  in  some  work  or  business.  The  contract 
with  an  executory  consideration  thus  comprises  two  promises,  com- 
monly described  as  mutual  "promises;  the  one  promise  forming, the 
consideration  for  the  other,  and  conversely.  Consequently,  contracts' 
of  this  kind  must  be  binding  on  both  parties,  otherwise  the  considera-, 
tion  for  one  of  the  promises  fails,  and  the  contract  is  then  described 
as  being  void  for  want  of  mutuality.;  as  in  agreements  for  services; 
where  there  is  a  promise  to  serve  on  the  one  side,  but  no  sufficient 
promise  to  employ  on  the  other  (p).  "  The  necessity  of  mutuality  in 
contracts  must  be  confined  to  those  cases  where  the  want  of  mutuality- 
would  leave  one  party  without  a  valid  or  available  consideration  for 
his  promise"  (g).  Accordingly,  where  one  party  has  received  the 
benefit  of  the  stipulations  for  which  he  contracted,  or  where  the 
other  party  has  performed  all  the  obligations  on  his  part,  a  defence 
based  upon  want  of  mutuality  will  not,  in  general,  be  a  defence  {r) . 
Upon  this  principle  a  formal  contract  signed  by  one  party  only  may 
amount  to  a  mere  offer  until  accepted  by  the  other  (s) . 

It  appears  from  the  nature  of  a  consideration  above  described  that 
the  consideration  must  necessarily  be  something  done  or  given,  or 
promised  to  be  done  or  given,  contemporaneously  with  the  making 
of  the  promise,  in  return  for  it;  and  that  any  matter  done,  given,  pr 
promised,  before  the  making  of  the  promise,  cannot  constitute  a  valid 
consideration.  A  promise  made  in  respect  of  a  past  matter,  though 
induced  by  the  moral  obligation  of  gratitude,  or  any  other  motive  of 
compensation,  is  purely  gratuitous  and  voluntary;  and,  therefore,  is 
insufficient,  unless  made  in  an  independently  valid  form,  as  by  an 
instrument  under  seal(^).     For  example,  where  it  was  alleged  that 


(?<)  Lees  V.  Whitcomb  (1828),  6  L.  J.  0.  S.  C.  P.  213;  5  Bing.  34;  Sykes  v. 
Dixcm  (1839),  8  L.  J.  Q.  B.  102;  9  A.  &  E.  693;  Westhead  v.  Sp-roson  (1861),  30 
L.  J.  Ex.  265;  6  H.  &  N.  728. 

(q)  Per  cur.  Arnold  v.  Mayor  of  Poole  (1842),.  12  L.  J.  O;  P.  97;  4  Man.  &  G. 
896;  Hartley  v.  Cummings  (1847),  17  L.  J.  C.  P.  14;  5  C.  B.  247.  See  Ex  p. 
Waters  (1873),  L.  R.  8  Ch.  562;  G.  N.  My.  v.  Witham  (1873),  43  L.  J.  C.  P.  1; 
L.  B.  9  C.  P.  16. 

(■»•)  Fishmongers'  Co.  v.  Robertson  (1843),  12  L.  J.  O.  P.  185;   6  Man.  &  G.  131. 

(«)  JHckinson  v.  Dodds  (1876),  45  L.  J.  C.  777;  2  Ch.  D.  463. 
•(«)  Lamrpleigh  v.  Brathimit   (1615),  Hob.   105;    1   Sm.  L.   C.   136. 
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"  in  consideration  that  the  plaintiff  had  then  promised  the  defendant " 
to  perform  certain  things,  "the  defendant  then  promised  the  plain- 
tiff" to  perform,  etc.;  the  adverb  of  time  was  referred  to  the  same 
period  of  time  with  both  promises,  which  were  in  effect  simultaneous 
and  mutual,  and  therefore  valid  (m).  But,  "  if  a  man  disburse  money 
about  the  affairs  of  another  without  request,  and  then  the  latter 
promise  that,  in  consideration  of  the  former  having  laid  out  the 
money  for  him,  he  will  pay  him  201.,  that  is  not  a  good  considera- 
tion_,  being  completely  executed"  (x).  Upon  this  principle  a  pro- 
missory note  given  in  remuneration  of  past  services  rendered 
gratuitously  by  the  payee  to  the  maker,  cannot  be  enforced  by  the 
payee,  if  there  be  not  other  consideration  (y) .  So  it  was  held  that  a 
sum  of  money  accepted  as  a  gift  would  not  support  a  promissory 
note  subsequently  given  for  the  amount;  though  upon  the  question 
whether  the  money  previously  advanced  was  accepted  as  a  gift  or  a 
loan,  the  note  would  be  material  evidence  of  the  latter  (0). — ^Upon 
the  same  principle  a  guarantee  of  past  debts  cannot  be  supported 
without  a  further  consideration  (a);  but  giving  credit  in  future,  or 
forbearing  to  sue  the  debtor  for  a  certain  time,  or  any  other  sufficient 
consideration  will  support  a  guarantee  of  debts  past  as  well  as 
future  (&).  The  foregoing  principles  are  applicable  only  to  con- 
tracts made  in  England,  or  in  jurisdictions  where  the  EngHsh  law 
applies.  As  regards  all  other  contracts,  the  effect  of  writing  and 
consideration  must  be  judged  by  the  law  of  the  country  where  the 
contract  was  made  (c) . 

An  agreement  satisfying  the  above-mentioned  conditions,  that  is 
to  say,  containing  a  promise  made  by  the  one  party,  for  a  valid  con- 
sideration, and  agreed  to  by  the  other  party,  creates  at  common  law  a 
contract  by  force  of  the  mere  agreement;  and  the  contract  so  created 
is  a  simple  contract. — No  special  form  is  required  by  law  for  simple 
contracts;  but  contracts  concerning  certain  matters  are  required  by 
statute  to  be  made  with  writing  and  signature  or  other  prescribed 
formalities,  or  can  only  be  enforced  if  evidence  in  writing  signed 
be  forthcoming.     The  words  and  acts  of  the  parties,  which  are  the 

(«)  ThorniM^  v.  Jenyns  (1840),  1  Man.  &  6.  166. 
(a:)  Tindal,  C.  J.,  Thornton  v.  Jenym  (1840),  1  Man.  &  G.  188. 
{y)  IluUe  V.  Hulse  (1856),  25  L.  J.  0.  P.  177;   17  C.  B.  711. 
(«)  Hill  V.  Wilson  (1873),  42  L.  J.  0.  817;  L.  R.  8  Ch.  888. 
(a)   Wood  V.  Benson  (1831),  1  L.  J.  Ex.  18;  2  Cr.  &  J.  94. 
(6)  Oldershaw  v.  King  (1857),  27  L.  J.  Ex.  120;   2  H.  &  N.  617;    Westhead 
V.  Sproson  (1861),  30  L.  J.  Ex.  265;  6  H.  &  N.   728. 

(0)  In  re  Bonacina  (1912),  81  L..  J.  C!h.  674;   [1912]  2  Ch.  394. 
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evidence  of  their  agreement,  constitute  in  general  the  only  form  in 
which  the  contract  appears.  But  the  contract  is  an  inference  of 
law  from  the  facts;  therefore  under  the  modern  system  of  pleading 
introduced  by  the  Judicature  Acts  the  party  relying  upon  a  contract 
should  not  allege  merely  the  existence  of  a  contract,  and  state  its 
effect,  but  should  state  whether  the  contract  is  verbal  or  in  writing, 
or  the  result  of  a  series  of  documents  {d) . 

Ct)ntracts  created  by  agreement  are  sometimes  distinguished  as 
express  and  implied,  according  to  the  manner  in  which  the  agree- 
ment is  made.  An  express  contract  is  proved  by  words,  written  or 
spoken,  expressing  an  agreement  of  the  parties;  an  implied  contract 
is  proved  by  circumstantial  evidence  of  the  agreement.  Contracts 
may  also  be  of  a  mixed  character  in  respect  of  the  mode  of  making 
them,  that  is  to  say,  partly  expressed  in  words  and  partly  implied 
from  acts  and  circumstances.  "  The  only  difference  between  an 
express  and  an  implied  contract  is  in  the  mode  of  proof.  An 
express  contract  is  proved  by  direct  evidence,  an  implied  contract 
by  circumstantial  evidence.  Whether  the  contract  be  proved  by 
evidence  direct  or  circumstantial,  the  legal  consequences  resulting 
must  be  the  same"  (e).  An  express  contract  necessarily  supersedes 
and  excludes  all  implication  as  to  the  matters  expressed,  according 
to  the  maxim,  "  expressum  facit  cessare  taciturn  "  (/). — It  is  neces- 
sary here  to  notice  that  the  term  "  implied  in  law  "  is  used  to  denote 
the  class  of  simple  contracts  raised  by  law  from  facts  and  circum- 
stances independent  of  agreement,  and  in  which  an  agreement  or 
promise,  if  implied  at  all,  is  an  implication  of  law  only,  and  has  no 
existence  in  fact.  Contracts  implied  in  law  are  then  contrasted  with 
contracts  arising  from  agreement.  In  contrasting  express  and 
implied  agreements,  as  above,  the  term  "  implied  "  is  used  to  describe 
an  actual  agreement  which  appears  from  circumstantial  evidence  and 
not  in  express  terms  (g) . 

Agreements  creating  contracts  may  be  expressed  in  writing,  and 
in  some  instances  are  required  by  law  to  be  expressed  in  writing. 
The  contracts  so  created  do  not  on  that  account  constitute  a  distinct 
kind  of  contract,  but  are  subject  to  the  same  general  rules  of  law 

(<0  Order  XIX.  rr.  i,  24;   Turquand  v.  Fearon  (1879),  48  L.  J.   Q.  B.  703. 

(e)  Parke,  B.,  Marzetti  v.  Williams  (1830),  9  L.  J.  0.  S.  E.  B.  42;  1 
B.  &  Ad.  425. 

(/)  SoberU  t.  Barher  {l&iZ),  2  L.  J.  Ex.  26«;  1  Or.  &  M.  808;  Abbatt  v. 
-Bates  (1875),  45  L.  J.  O.  P.  117. 

(jr)  See  imte,  j>.  2  ;  and  po&t,  p.  43. 
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as  other  simple  contracts.  The  fact  of  their  being  written,  haw-* 
ever,  renders  them  subject  also  to  the  rules  of  evidence  and  to  the 
rules  of  construction  relating  to  written  documents.  These  rules 
in  their  bearing  upon  written  contracts  as  a  class,  including  therein 
other  contracts  besides  simple  contracts,  are  treated  in  a  separate- 
chapter  (i^) . 


§  2.   Application  of  Agreement  to  Contracts. 

PAOE 

Contracts  made  by  offer  and  acceptance  of  terms — ^preliminary 

negotiationa  10 

Acceptance  of  offer — conditional  offer — conditional  acceptance  ...  14 

Acceptance  in  variation  of  offer  16 

Acceptance  by  a  third  party — ^misrepresentation  of  personality  ...  19 

Communication  of  acceptance — communication  by  post — ^by  tele- 
graph           20 

Continuance   of  offer — offer  limited    to    a,    reasonable  time — ta 

return  of  post — to  a,  fixed  time  23 

Revocation  of  offer — notice  of  revocation — revocation  of  con- 
tinuing offer — variation  of  offer — revocation  of  acceptance 24 

Termination  of  offer  by  refusal — by  death — by  bankruptcy  26 

Time  and  place  of  contract — jurisdiction  of  courts  27 

Although  simple  contracts  arising  from  agreement  require  in 
general  no  other  formality  than  the  facts  in  which  the  agreement 
appears;  jet  the  application  of  agreement  to  the  various  contracts 
in  which  it  may  be  employed  follows  certain  general  principles  of 
a  practical  kind,  which  are  useful  for  determining  the  question 
whether  on  any  particular  occasion  a  contract  is  created. 

An  agreement  must  necessarily  be  made  in  the  form,  or  what  is 
equivalent  to  the  form,  of  an  offer  of  terms  on  the  one  side,  and  an 
assent  to  or  acceptance  of  those  terms  on  the  other,  communicated 
between  the  parties.  In  the  case  of  sales  under  the  direction  of  the 
Court,  a  further  formality  of  confirmation  hj  the  Court  is  essential 
to  make  the  contract  finally  binding  (a) .  No  particular  form  of 
words  is  necessary  to  amount  to  an  acceptance  (&),  which  may  be 
expressed  symbolically  as  by  the  fall  of  the  hammer  upon  a  sale  by 

(A)  See  pott,  p.  117. 

(a)  JSx  p.  Minor  (1805),  11  Ves.  559;  In  re  Thomas  (1911),  80  L.  J.  Ch.  617; 
[1911]  2  Ch.  389;  In  re  Joseph  Clayton,  Ltd.  (1919),  89  L.  J.  C.  188;  [19201 
1  Oh.   257. 

(6)  Webster  v.  Bray  (1849),  7  Hare,  159.     See  Sale  of  Goods  Act,  1893,  s.  3. 
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auction  (c),  or  by  a  nod  (d).  And  there  may  be  a  verbal  acceptance 
ol  a  written  offer  (e) . — The  sending  an  order  for  goods  to  a  mer- 
chant or  tradesman  is  an  oHer  to  purchase;  and  the  sending  of  the 
goods  ordered  is  an  acceptance  of  the  offer,  and  creates  a  contract  of 
sale  (/) .  So  a  tender  to  supply  goods  to  another  at  a  certain  price, 
although  it  does  not  bind  the  party  accepting  to  order  any  goods,, 
may  be  accepted  while  the  contract  is  in  force  by  an  order  for  goods 
given  in  accordance  with  the  tender  (g) . — A  guarantee  for  payment 
of  goods  sold,  or  for  advances  made  to  a  third  party,  or  for  the  services 
of  an  agent  or  servant,  is  in  general  a  mere  offer  until  accepted  by 
acting  upon  it  according  to  the  terms;  the  party  guaranteed  is  not 
bound  to  act  upon  it,  but  upon  supplying  the  goods,  or  making  the 
advances,  or  employing  the  agent  as  proposed,  he  accepts  the  offer 
and  the  guarantee  attaches  (A). — An  open  letter  of  credit  in  the 
common  form,  undertaking  to  honour  bills  of  exchange  to  be  drawn 
by  the  person  to  whom  it  is  given,  operates  as  a  general  offer  of  a 
contract,  addressed  or  intended  to  be  shown  to  all  persons  who  may 
be  willing  to  act  upon  it;  which  may  be  accepted  by  any  such  person 
making  advances  upon  bills  drawn  in  conformity  with  its  terms  and 
requirements  (i);  but  subject  to  all  conditions  expressed  in  the  letter 
as  precedent  to  the  drawing  of  the  bills  {k). — The  publication  of  an 
ladvertisement  offering  a  reward  for  information  is  a  general  offer 
to  any  person  who  is  able  to  give  the  information  asked;  and  the 
acceptance  of  it  by  giving  such  information  creates  a  valid  con- 
tract (?) .  So  where  a  person  performed  the  conditions  contained  in 
an  advertisement,  which  offered  a  sum  of  money  to  users  of  a  prophy- 
lactic, sho  was  held  entitled  to  recover  the  sum  offered,  as  after  user 
she  contracted  the  disease  mentioned  in  the  advertisement  (to)  .     An 

(c)  Sale  of  Goods  Act,  1893,  a.  58;   Pai/ne  v.  Cave  (1789),  3  T.  B.   148. 

(<?)  Sird  V.   Bo-uUer   (1833),  4  B.  &  Ad.   443. 

(e)  Seiiss  V.  PioTesley  (1866),  35  L.  J.  Ex.  218;  L.  R.  1  Ex.  342;  4  H.  &  O. 
588. 

(/)  Cresswell,  J.,  Harvey  v.  Johnston  (1848),  17  L.  J.  C.  P.  298;   6  C.  B.  304. 

(y)  G.  N.  Ry.  V.  Witham  (1873),  43  L.  J.  C.  P.  1;  L.  R.  19  C.  P.  16; 
Ueg.   V.  Demers   (1899),  69  L.  J.  P.  0.  5;    [1900]  A.  O.    103. 

(A)  LymgM  v.  Walker  (1831),  5  Bli.  N.  S.  1;  Westhead  v.  Sproson  (1861). 
30  L.  J.  Ex.  265;  6  H.  &  N.  728. 

(»■)  He  Agra  and  Mas-terman's  Bank  (1867),  36  L.  J.  C.  222;  L.  E.  2  Ch. 
391;    Maitland  v.   Chartered  Bank  of  India  (186.9),  38  L.  J.  C.   363. 

(Je)   Union  Bank  of  Canada  v.  Cole  (1877),  47  L.  J.  0.  P.   100. 

(0  Williams  v.  Carwardine  (1833),  2  L.  J.  K.  B.  101;  4  B.  &  Ad.  621; 
Thatcher  v.  England  (1846),  15  L.  J.  C.  P.  241;  3  C.  B.  254;  Tamer  v.  Walker 
(1867),  36  L.  J.  Q.  B.  112;  L.  R.  2  Q.  B.  301;  Bent  v.  Wakefield  IBank 
(1878),  4  0.  P.  D.  1. 

(m)  Carlill  v.  Carbolio  Smoke  Ball  Co.  (1892),  62  L.  J.  Q.  B  257-  ri8931  1 
Q.  B.  256.  '    >■         J 
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advertisement  of  goods  for  sale  by,  tender  does  not  in  general  import  a 
promise  to  sell  to  the  person  who  makes  the  highest  offer  {n).  And 
an  advertisement  of  a  sale  by  auction  does  not  create  a  contract  with  a 
person  attending  that  all  the  lots  advertised  shall  be  offered  for 
8ale(o).  But  an  advertisement  of  a  sale,  knowingly  made  without 
any  power  or  intention  of  carrying  it  out,  may  be  ground  for  an  action 
at  the  suit  of  a  person  who  acts  upon  it  and  incurs  expense  in 
inspecting  and  valuing  the  property  (p) .  A  note  upon  a  certificate 
of  shares  "  without  the  production  of  this  certificate,  no  transfer  of 
shares  mentioned  therein  can  be  registered,"  does  not  entitle  a  holder 
not  named  therein  to  damages,  if  the  company  allow  a  transfer  to  be 
registered  without  its  production;  for  in  this  case,  assuming  that 
there  is  a  contract,  there  was  a  party  named,  namely,  the  shareholder, 
and  the  general  rule  is  that  none  but  parties  to  a  contract  may  6ue 
upon  it  (g). 

Upon  the  principle  of  an  advertisement,  the  time-tables  published 
by  a  railway  company  may  amount  to  an  offer  of  a  contract  to  all 
persons  who  apply  as  passengers,  that  the  trains  will  run  as  therein 
advertised,  but  whether  punctuality  is,  in  fact,  guaranteed  must 
depend  upon  the  facts  of  each  particular  case(r).  The  conditions 
contained  in  the  time-tables  may  be  incorporated  by  a  reference  upon 
the  tickets  or  book  of  coupons  delivered  to  passengers  on  payment  of 
the  fare  for  the  carriage  of  themselves  and  their  luggage  (s) ;  the 
tickets  or  printed  notes  delivered  upon  the  receipt  of  goods  for 
carriage  {t);  or  upon  the  receipt  of  goods  deposited  for  safe  custody 
at  railway  parcel  offices  (m).  Conditions  may  be  so  incorporated  by 
being  endorsed  upon  the  ticket  or  receipt  {x)\  or  by  a  general  refer- 

(«)  Spenoer  v.  Harding  (1870),  S9  L.  J.  C.  P.  332;   L.  R.  5  C.  P.   561. 

(o)  Harris  v.  Nlckerson  (1873),  42!  L.  J.  Q.  B.  171;  L.  R.   8  Q.  B.  286. 

Qp)  Richardson  v.  Silvester  (1873),  43  I>.  J.  Q.  B.  1;  L.  R.  9  Q.  B.  34.  See 
MaMcmus  v.  Fortescue  (1907),  76  I>.  3.  K.  B.  398;  [1907]  2  K.  B.  1. 

(?)  Rainford  v.  Jumes  KeiUi  #  Blackman  Co.  (1905),  74  L.  J.  0.  156;  [1905] 
1  Ch.  296;  revd.  upon  other  groundjs  (19i05),  74  L.  J.  O.  531;  [1905]  2  Ch. 
147.     See  post,  p.  301. 

(r)  Denton  v.  G.  N.  By.  (1656),  25  L.  J.  Q.  B.  134;  5  E.  &  B.  S60;  Le 
Blanche  v.  L.  ^  N.  W.  By.  (1876),  45  L.  J.  C.  P.  521;  1  O.  P.  D.  286; 
McGart<m  v.  N.  E.  By.  (1885),  54  L..  J.  Q.  B.  441. 

(s)  Zunz  V.  S.  E.  By.  (1869),  38  L.  J.  Q.  B.  209;  L.  it.  4  Q.  B.  539;  Burke 
■V.  S.  E.  By.  (1879),  49  L.  J.  O.  P.  107;   5  O.  P.  D.  1. 

it)  York,  Newcastle  ^  Berwick  By.  v.  Crisp  (1854),  23  L.  J.  C.  P.  125;  14 
0.  B.  527.  See  the  Rail'way  and  Canal  Traffic  Act,  1854;  Peek  v.  N.  Stafford- 
shire By.  (1863),  32  L.  J.  Q.  B.  241;  10  H.  L.  O.  473;  Lord  v.  Midland  Ry. 
(1867),  36  L.  J.  0.  P.  170;  L.  R.  2  0.  P.  339;  Zunz  v.  S.  E.  By.  (1869),  38 
L..  J.  Q.  B.  209;  L.  K.  4  Q.  B.  539;  Lewis  v.  G.  W.  By.  (1877),  3  Q.  B.  D. 
195;  47  L.  J.  Q.  B.  131. 

(«)   Van  Toll  v.  S.  E.  By.  (1862),  31  L.  J.  C.  P.  241;    12  O.  B.  N.  S.   75. 

\J)  Parker  v.  S.  E.  By.  (1877),  46  L.  J.  O.  P.  768;   2  O.  P.  D.  416;   Bichard- 
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ence,  as  in  the  case  of  a  sale  "  subject  to  the  conditions  exhibited  upon 
the  premises"  {y);  but  it  is  necessary,  in  order  to  bind  the  person 
accepting  the  ticket  by  the  incorporated  conditions,  that  the  person 
offering  the  ticket  has  done  all  that  is  reasonably  sufficient  to  give 
notice  of  the  contents  {z). 

At  different  times  the  Legislature  has  given  to  railway  companies 
and  other  bodies  compulsory  powers  of  purchasing  land;  these  clauses 
are  now  contained  in  the  Lands  Clauses  Consolidation  Act,  1845,  and 
are  incorporated,  sometimes  with  modifications,  in  the  statute  which 
creates  or  regulates  the  concern.  The  statutory  notice  to  treat  for 
the  purchase  of  land  served  upon  the  owner  does  not  create  the 
relation  of  vendor  and  purchaser  between  the  parties,  for  the  pro- 
moters are,  under  certain  circumstances,  compellable  to  take  other 
lands  than  those  mentioned  in  the  notice  to  treat;  accordingly,  if  the 
service  of  the  notice  to  treat  be  irregular  and  invalid,  the  owner  cannot 
adopt  the  notice  so  as  to  make  a  contract  (a) .  But  after  the  price 
has  been  fixed,  and  the  lands  ascertained,  there  is  a  complete  contract 
between  the  parties,  with  its  resultant  consequences  (6).  'It  is  to  be 
observed  that  the  possession  of  compulsory  powers  does  not  exclude 
the  right  to  contract  exclusive  of  those  powers  with  the  ordinary 
consequences  (c) . 

A  correspondence  between  two  parties  by  letter  may  contain  an 
agreement  which  will  produce  a  contract  as  binding  as  if  drawn  up 
in  articles  and  signed  by  the  parties;  but  there  must  be  found  in 
the  correspondence,  taking  the  whole  into'  consideration,  a  proposal 
of  terms,  met  by  such  final  acceptance  as  imports  a  consent  of  both 
parties .     The  Ctourt  in  such  cases  regards  not  the  form  of  the  agree- 


son,  Speizce  #  Co.  v.  Roumtree  (1&94),  63  L.  J.  Q.  B.  283;  [1894]  A.  C.  217; 
Marriott  v.  Yeoward  Bros.  (1909),  79  L.  J.  K.  B.  114;  [1909]  2  K..  B.  987. 
Se«  Ryan  v.  Oceanic  Steam  Nav.  Co.  (1914),  83  L.  J.  K.  B.  1553;  [1914]  3 
K.  B.   731. 

(y)  Harris  v.  G.  W.  Ry.  (1876),  45  L..  J.  Q.  B.  728;   1  Q.  B.  D.  515. 

(«)  Watkins  v.  Rymill  (1883),  52  L.  J.  Q.  B.  121;  10  Q.  B.  D.  178;  Richard- 
son, Spemce  #  Co.  v.  Roumtree  (18.94).,  63  L.  J.  Q.  B.  283;  [1894]  A.  O.  217; 
Hood  V.   Anchor  Line  (1918),  .S7  L.  J.  P.  C.   156;    [1918]  A.  C.  837. 

(a)  Adams  v.  London  ^  Blaohwall  Ey.  (1850),  19  L.  J.  C.  557;  2  Mae.  &  Or. 
118;  Haynes  v.  Haynes  (1861),  30  L.  J.  C.  578;  1  Dr.  &  Sm.  426;  Shephcrdf 
V.  Norwich  (1885),  54  L.  J.  C.  1050;  30  Ch.  D.  553.  See  Lands  Clauses  Con- 
solidation Act,  1845,  S3.  93,  94.  And  see  Wild  v.  Woolwich  IHst.  Council  (1909) 
78  L.-  J.  C.  633;  [1909]  2  Ch.  287;  Uercer  v.  Liverpool,  St.  Helen's  *  Lanes' 
Ry.   (1904),  73  L.  J.  K.  B.  960;    [1904]  A.  C.  461. 

(S)  Harding  v.  Metrvp.  Ry.  (1872),  41  L.  J.  C.  371;  L.  R.  7  Ch.  154-  Re 
Pigott  #  G.  W.  Ry.  (1881),  50  L.  J.  0.  679;  18  Ch.  D.  146;  Re  CaryElwes' 
Cont.   (1906),  75  L.  J.  C.  571;    [1906]  2  Ch.  143. 

(c)  Rangeley  v.  Midland  Ey.  (1868),  37  L.  J.  C.  313;  L.  R.  8  Ch  306- 
By  grave  v.  Metrop.  Bd,  of  Whs.  (1886),  55  L.  J.  C.  602;  82  Ch.  D.  147.  ' 
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;nient  but  the  substance;  and  the  same  construction  must  be  put  upon 

.  a  letter,  or  a  series  of  letters,  as  would  be  applied  in  the  case  of  a 

I  formal  instrument;  the  only  difference  is  that  a  letter  or  a  correspoii- 

dence,    being   generally   more  loose   and   inaccurate  in '  expression, 

creates  a  greater  difficulty  in  arriving  at  the  intended  terms  (d). 

Where  a  complete  contract  has  been  entered  into  in  former  letters 

a  subsequent  correspondence  between  the  parties  cannot  be  used  to 

contradict  or  vary  the  intention  of  the  former  contract,  but  may  be 

,  used  as  evidence  that  the  contract  was  not  then  concluded  (e). 

As  a  general  rule  terms  offered  and  representations  made  during 
the  negotiation  of  a  contract,  which  are  not  contained  in  the  final 
agreement,  are  excluded  from  the  contract  (/) .  A  person  who  fiad 
.  attended  a  sale  by  auction  at  which  a  house  was  put  up  for  sale  on 
certain  conditions,  but  not  sold,  afterwards  offered  a  price,  which 
was  accepted  unconditionally;  it  was  held  that  the  conditions  of  the 
auction,  not  having  been  referred  to,  formed  no  part  of  the  con- 
tract (^).  Upon  the  negotiation  for  a  sale  of  goods  a  sample  was 
,  exhibited,,  but  a  contract  was  afterwards  made  in  writing  describing 
the  goods  by  kind  and  quality  without  referring  to  the  sample;  it 
was  held  to  form  no  part  of  the  contract  that  the  goods  should  agree 
with  the  sample  (/i).  But  representations  made  with  the  intention 
of  inducing  the  other  party  to  enter  into  the  contract  may  become 
material,  as  giving  ground  for  avoiding  the  contract  or  for  an  action 
of  fraud,  or  may  amount  to  a  warranty  (^) . 

An  acceptance  of  the  terms  by  the  person  to  whom  they  are  offered, 
communicated  to  the  person  making  the  offer,  is  generally  necessary 
to  complete  the  contract  (k) ;  but  a  party  may  define  the  terms  upon 
which  he  will  become  bound  to  another,  as  in  the  case  of  a  tender  to 
supply  goods,  or  an  offer  to  take  a  definite  number  of  shares  in  a 
company  (I),  in  which  event  a  formal  acceptance  following  on  an 

(<f)  Ilussey  V.  Home  Payne  (1879),  48  L.  J.  C.  846;  4  Ap.  Ga.  311;  May 
v.  Thomson  (1882),  51  L.  J.  C.  917;  20  Ch.  D.  705. 

:  (e)  Lewis  v.  Nicholson  (1852),  21  L.  J.  Q.  B.  313;  18  Q.  B.  603;  Bellam;/  v. 
I>ebenham  C1S91),  60  L.  J.  C.  166;  [1891]  1  Ch.  412;  Perry  v.  Suffields,  Ltd. 
(1916),  85  I>.  J.  Ch.  460;  [1916]  2  Ch.  187. 

(/)  Wace  V.  Bickerton  (1850),  19  L.  J.  C.  254;  3  De  G.  &  Sm.  751;  WatU 
V.  Salter  (1850),  20  L.  J.  O.  P.  43;  10  0.  B.  477;  Inglis  v.  Buttery  (1878),  3 
Ap.  Ca.  552. 

{g)  Cowley  v.  WatU  (1853),  22  L.  J.  G.  591. 

Ih)  Tye  v.  Fynmore  (1813),  3  Oamp.  462;  Meyer  v,  Everth  (1814), .4  Gamp.  22. 
Sale  of  Goods  Act,  1893,  ss.  13,  15. 

(i)  See  post,  pp.  236,  269. 

(A)  Meynell  v.  Surtees  (1855),  25  L.  J.  O.  257;  affg.  (1854),  3  Sm.  &  G.  101- 
,  (/)  Bog  Lead  Mining  Co.  v.  Montague  (1861),  30  L.  J.  0.  P.  380;  10  C.  B. 
N.  S.  481;.  G.  N.  By.  v.  Wit/Mm.  (1873),  43  L.  J.  C.  P.  1;   L.  B.  9  O.  P.  16. 
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order  for  the  goods  or  the  allotment  of  the  shares  is  dispensed  with. 
The  opinion  has  been  expressed  by  very  eminent  judges  that  where 
written  offers,  one  to  buy  the  other  to  sell,  but  otherwise  identical  in 
terms,  cross  one  another  in  the  post,  neither  can  be  considered  an 
acceptance  of  the  other  (m) .  The  acceptance  must  include  all  the 
terms  of  the  offer,  which  cannot  be  made  in  the  terms  that  an 
acceptance  will  be  assumed  without  communication  {n) ;  where  a 
letter  was  sent  offering  to  buy  a  horse,  and  stating  that  if  the  writer 
received  no  answer  he  would  assume  that  his  offer  was  accepted,  to 
which  no  answer  was  returned;  it  was  held  that  there  was  no  con- 
tract and  that  the  horse  might  be  sold  notwithstanding  the  offer  (o). 
So  where  a  letter  was  issued  by  a  company  to  the  shareholders  stating 
that  new  shares  were  allotted  and  the  certificates  enclosed,  with  a 
receipt  to  be  signed  and  returned,  it  was  held  that  a  shareholder  who 
had  taken  no  notice  of  the  communication  was  not  bound  to  accept 
the  shares,  and  could  not  be  charged  as  a  shareholder  {p).  Upon  the 
same  principle,  sending  goods  differing  materially  in  quantity  or 
description  from  those  ordered  is  no  acceptance  (g);  and  where  the 
shares  in  a  company  had  been  duly  forfeited,  it  was  held  that  a 
power  vested  in  directors  "  to  annul  the  forfeiture "  could  not  be 
exercised  in  invitum  (r) . 

It  sometimes  happens  that  an  offer  is  conditional.  In  these  cases 
a  bare  acceptance  carries  with  it  tacitly  an  assent  to  the  conditions. 
As  where  a  lot  was  knocked  down  for  less  than  the  reserve  price 
'owing  to  a  mistake  of  the  auctioneer  it  was  held  that  there  was  no 
sale(s).  But  in  the  case  of  written  contracts,  where  it  is  sought 
to  limit  a  general  liability  by  words  importing  a  condition  it  is 
essential  that  the  party  seeking  to  qualify  his  obligation  should 
bring  home  to  the  other  party  by  all  reasonable  means  the  nature  and 
extent  of  the  condition  (t);  for  words  of  exception  always  receive  a 

(m)  Tinn  v.  Eofman  #  Go.  (1873),  29  L.  T.  271. 

In)  Harvey  v.  Facey  (1893),  62  L.  J.  P.  0.  127;   [1»93]  A.  O.  552. 

(o)  Felthouse  v.  Bindley  (1862),  31  L.  J.  O.  P.  204;  11  C.  B.  N.  S.  869- 
affd.  in  Ex.  Ch.  (1863),  7  L.  T.  N.  S.  835;  11  W.  R.  429. 

{p)  Somerville's  case   (1871),  40  L.  J.  C.  431;   L.  R.  6  Ch.  266. 

(?)  Sale  of  Goods  Act,  1893,  s.  30;   Bart  v.  Mills  (1»46),  15  L.  J.  Ex.  200; 
15  M.   &  W.  85;   Cunliffe  v.  Harrison  (1851),  20  !..  J.  Ex.   325;   6  Ex     903- 
I^vy  V.  Green  (1859),  28  L.  J.  Q.  B.  319;   1  E.  &  E.  969. 
:     (r)  LarTcworthy's  case   (1903),  72  ,L.  J.  C.   387;    [1903]   1   Ch.   711. 

(s)  McManus  v.  Fortesoue  (1907),  76  L.  J.  K.  B.  393;  [1907]  2  K.  B.  1 

(0  Parker  v.  S.  E.  Ry.  (1877),  46  L.  J.  C.  P.  768;  2  C.  P.  D.  416- 
Richardson,' Spenoe  ^  Co.  v.  Rowntree  (1894),  63  L.  J.  Q.  B.  283 •  [1894]  A  o' 
217;  Roe  v.  Naylor,  Ltd.  (1918),  87  L.  J.  K.  B.  958.  See  Pearl  Life  Assoc  v' 
Jo^MOj*  (1909),  78  L.  J.  K.  B.  777;    [1909]  A.  O.  288.  "     ' 
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strict  interpretation  (m)  .  And  where  land  was  tendered  for  under 
the  terms  of  a  statute  which  entitled  commissioners  to  raise  the  price 
it  was  held  that  they  could  not  exercise  this  right  as  against  a  party 
tendering,  after  his  tender  had  been  accepted  (x) .  An  offer  may  be 
conditional  in  the  sense  that  the  person  making  the  offer  reserves  the 
right  to  fix  the  extent  of  his  liability  {y). 

Where  no  time  is  limited  for  acceptance,  an  offer  must  be  accepted 
within  a  reasonable  time  {z).  A  request  for  a  "reply  by  return  of 
post "  measures  the  extreme  limit  of  time  within  which  an  accept- 
ance must  reach  the  party  offering,  but  does  not  impose  any  condition 
as  to  the  means  by  which  acceptance  is  to  be  signified  (a) .  The 
acceptance  must  be  absolute  and  unqualified,  and  must  not  leave  any 
term  open  to  future  negotiation  (fe).  In  many  cases  an  acceptance 
has  been  qualified  by  a  statement  "  subject  to  the  terms  of  a  contract 
being  arranged  "  by  a  solicitor  or  agent  (c);  or  "subject  to  the  pre- 
paration and  approval  of  a  formal  contract "  (d) .  "The  principle 
which  governs  these  cases  is  plain.  If  there  is  a  simple  acceptance 
of  an  offer,  accompanied  by  a  statement  that  the  acceptor  desires  that 
the  agreement  should  be  put  into  more  formal  terms  in  accordance 
with  the  offer  and  acceptance,  the  mere  reference  to  the  intention  of 
putting  the  agreement  into  more  formal  terms  wiU  not  prevent  the 
Court  from  enforcing  the  final  agreement  which  has  been  arrived  at. 
But  if  the  agreement  is  conditional  on  the  acceptance  of  some 
further  terms  specified,  or  to  be  specified  by  the  party  himself  or  his 
solicitor,  then  there  is  no  final  agreement"  (e). 

The  acceptance  must  agree  with  the  terms  of  the  offer;  if  it 
proposes  a  material  variation  of  the  terms  there  is  no  agreement, 
or  consensus  ad  idem,  upon  which  a  contract  can  be  founded: — As 
an  offer  to  purchase  a  house,  with  possession  on  the  25th  July,  and 


(«)  Sec   post,  p.  156. 

(a)  Pearson  v.  Spence  (1S79),  49  L.  J.  P.  C.  13;  5  Ap.  Ca.  70. 

(y)  Cope  V.  Albinson  (1852),  22  L.  J.  Ex.  37;  8  Ex.  185.     See  ante,  p.  3. 

(z)  Powers  V.  Fowler  (1856),  4  E.  &  B.  519  n. 

(«)  Tinn  v.  Ho-ffman  #  G<o.  (1873),  29  L.  T.  271. 

lb)  Lucas  V.  James  (1849),  18  L.  J.  0.  329;  7  Hare,  410;  Appleby  v.  Jalmsm 
(1874),  43  L.  J.  C.  P.  146;  L.  R.  9  0.  P.  158. 

(c)  Stanley  v.  Bowdeswett  (1874),  L.  R.  10  C.  P.  102;  Crossley  v.  Mayeock 
(1874),  43  L.  J.  C.  379;   L.  R.  18  Bq.  180. 

(«Z)  Winn  V.  Bull  (1877),  47  L.  J.  C.  139;  7  Ch.  D.  29. 

(«)  Jessel,  M.  R.,  Crossley  v.  Mayoooh  (1874),  43  L.  J.  0.  379;  L.  R.  18  Eq- 
180.  See  further  examples:  Coope  v.  Ridout  (1920),  90  L.  J.  0.  61;  [1921]  1 
Oh.  291;  Bosedale  v.  Denrty  (1920),  90  L.  J.  0.  204;  [1921]  1  Ch.  67. 
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an  acceptance  of  the  offer  with  possession  on  the  1st  August  (/).  An 
offer  to  buy  a  horse  with  a  warranty  of  being  quiet  in  harness,  and  an 
acceptance  with  warranty  of  being  quiet  in  double  harness  {g) .  An 
offer  to  sell  "  good  "  barley,  and  an  acceptance  of  the  offer  for  "  fine  " 
barley,  where  it  appeared  that  by  the  usage  of  the  trade  the  expres- 
sions "good"  and  "fine"  meant  different  qualities  of  barley  (i^). 
An  order  for  goods  is  not  executed  by  sending  goods  differing  in 
quantity  or  description  from  those  ordered  {i) .  An  offer  to  pur- 
chase the  lease  of  a  house  and  an  acceptance  of  the  terms  for  an 
underlease  (k) .  But  a  variation  in  the  language,  which  does  not 
involve  any  difference  in  substance,  is  a  sufficient  acceptance  (Z). 
Thus  an  offer  for  the  insurance  of  a  ship  at  and  from  a  port  was  held 
to  be  completely  accepted  by  a  letter  in  the  terms  "  In  accordance 
with  your  written  request  you  are  hereby  insured  from  the  said 
port"  (m). 

In  the  sale  of  goods  through  a  broker  it  is  the  general  practice 
for  the  broker  to  sign,  and  deliver  to  the  buyer  and  seller,  contract 
notes,  stating  the  terms  of  the  contract,  which  therefore  must  be 
identical  except  in  the  correlative  words  "bought"  and  "sold," 
and  if  these  notes  vary  in  any  material  term,  there  is  no  contract  pf 
sale  and  no  property  passes  in  the  goods  (n) :  as  wliere  the  two  sale 
notes  varied  in  the  description  of  the  goods  (o) ;  or  as  to  the 
method  of  payment,  the  one  stating  payment  on  delivery  and  the 
other  payment  by  bill(p).  But  the  variance  in  such  cases  may 
sometimes  be  reconciled  by  evidence  of  the  mercantile  meaning  of 
the  terms  (q)-  .  ' 

Persons  appointed  directors,  who  have  accepted  the  office  and  acted 
as  such,  are  deemed  to  have  contracted  to  take  the  shares  necessary  to 
qualify  them  for  the  post  (r) .     In  the  case  of  other  persons,  a  con- 

(/)  Routledge  v.  Grwit  <1828),  6  L.  J.  0.  S.  C.  P.  166;  4  Bing.  653. 

ig)  Jordan  v.  Norton  (1838),  7  L.  J.  Ex.  281;  4  M.  &  W.  155. 

(A)  Hwtchistm  v.  Bomker  (1839),  9  L.  J.  Ex.  24;  5  M.  &  W.  535. 

(i)  Sale  of  Goods  Act,  1893,  s.  30;  Sart  v.  MUls  (1846),  15  L.  J.  Ex.  200; 
15  M.  &  W.  85;  CimUfe  v.  Earrison  (1851),  20  L.  J.  Ex.  325;  6  Ex.  903; 
Le-vi/  V.  Green  (1859),  28  L.  J.  Q.  B.  319;  1  EU.  &  E.  969;  Jackson  v.  Eotax 
Cycle  Co.   (1910),  80  L.  J.  K.  B.  38;   [1910]  2  K.  B.  937. 

(*)  Holland  V.  Byre  (1825),  2  Sim.  &  S.  194. 

(0  Eeyworth  v.  Knight  (1864),  33  L.  J.  C.  P.  298;  17  0.  B.  N.   S.  298. 

(m)  Colonial  Insce.  of  N.  Z.  v.  Adelaide  Marine  Insoe.  (1886),  50  L.  J.  P  C 
19;  12  Ap.  Ca.  128. 

(«)  Grant  v.  Fletcher  (1826),  5  B.  &,C.  436. 

(o)  Thornton  v.   Kempster   (1814),  5  Taunt.   786. 

(a>)  Gregson  v.   Ruch  (1843),  4  Q.  B.  737. 

(?)  BoU  V.  Rayner  (1836),  5  L.  J.  Ex.  172;  1  M.  &  W,.  343;  Kemvmn  v 
SojrZa  (1865),  34  L.  J.  Ex.  191;  3  H.  &  C.  763.  ^onprnny. 

(r)  Imacs'  ease   (1892),  61  L.  J.  0.  481;    [1892]  2  Ch.   158;   Konrnfh's  case 
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tract  to  take  shares  in  a  company,  is  made  in  the  ordinary  course  by 
an  offer  contained  in  a  letter  of  application  for  the  shares  and  an 
acceptance  in  a  letter  of  allotment.  The  contract  thus  formed  is 
afterwards  executed  by  placing  upon  the  register  the  name  of  the 
applicant,  who  then,  and  not  by,  force  of  the  mere  contract,  becomes 
a  shareholder  of  the  company,  with  the  attendant  rights  and  lia- 
bilities (s) .  If  the  allotment  varies  the  terms  of  application,  there 
is  no  contract  to  take  the  shares:  as  where  it  added  a  condition  of 
forfeiture  in  default  of  payment  on  a  certain  day  (t),  or  in  default  of 
signing  the  articles  of  association  (m)  ;  or  a  condition  that  the  shares 
were  "  not  transferable  "  {od);  or  where  the  application  was  for  paid- 
up  shares,  and  the  allotment  was  of  shares  upon  which  part  payment 
only  was  credited  (y) . — If  the  application  is  made  upon  a  condition, 
and  the  shares  are  allotted  unconditionally,  there  is  no  contract:  as  an 
application  upon  condition  of  paying  caUs  in  goods  (z);  or  that  the 
applicant  should  have  a  building  contract  (a);  or  that  the  applicant 
should  be  appointed  an  officer  of  the  company  (b).  But  the  appHca- 
tion  and  allotment  of  shares  may,  be  absolute,  although  coupled  with 
a  collateral  term  as  to  payment  or  otherwise  (c) .  As  where  the 
allotment  contained  a  notice  that  interest  would  be  charged  upon 
payments  due  on  the  shares  after  a  certain  date  (d) .  But  the 
allottee,  though  not  bound  to  take  the  shares,  may  become  liable  by 
retaining  them  and  acquiescing  in  the  terms  of  the  allotment  (e) .— 
So  where  an  application  is  made  for  shares  in  a  proposed  company 
according  to  a  published  prospectus,  and  shares  are  allotted  by  the 
company,  as  afterwards  constituted  under  a  memorandum  and  articles 
of  association  which  vary  materially  from  the  prospectus,  whether 

(ia93),  62  L.  J.  C.  376;  Richardson's  case  (1894),  63  L.  J.  0.  667;  [1894]  2 
Cli.   403. 

(s)  Nicol's  case  (18S5),  29  Ch.  D.  421;  Duff's  Executors'  case  (1886),  32 
CJh.  D.  301. 

(0  Jackson  v.   Turquand  (1869),  39  L.  J.  C.  11;   L.  R.  4  H.  L.   305. 

{u)  Oriental  Inland  Steam  Co.  v.  Briggs  (1861),  31  L.  J.  0.  241;  4  De  G.  F. 
&  J.  191. 

(is)   Chaplin  v.   Clarke  (1849),  4  Ex.  403. 

(y)  Wynne's  case  (1873),  43  L.  J.  C.  138;  L.  R.  8  Ch.  1002;  Beck's  case 
(1874),  43  L.  J.  0.  531;  L.  R.  9  Ch.  392. 

(«)  Shacklef end's  case  (1866),  35  L.  J.  C.  818;  L.  R.  1  Ch.  567;  Pellatt'a  case 
(1867),  36  L.  J.  C.  613;  L.  R.  2  Ch.  527. 

(o)  Simpson's  case  (1869),  39  L.  J.  0.  121;  L.  R.  4  Oh.  184. 

(6)  Roger's  case;  Harrison's  case  (186S),  L.  R.  3  Ch.  633;  Re  Uogridge  (1886), 
57  L.  J.  O.  932. 

(o)  Thomson's  case  (1865),  34  L.  J.  O.  525;  4  De  G.  J.  &  S.  749;  Bridget's 
case   (1870),   39  L.   J.  C.  478;   L.   R.   5  Ch.   305. 

(d)  Harris'  case   (1872),  41  L.  J.  0.  621;  L.  R.  7  Ch.   587. 

(e)  Perrett's  case  (1873),  42  L.  J.  C.  305;  L.  R.  15  Eq.  250.  See  Ex  p. 
Sandys  (1889),  58  L.  J.  O.  604;  42  Ch.  D.  98. 
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in  the  objects  of  the  company,  or  in  the  names  of  the  directors,  or  in 
other  material  points,  the  allottee,  not  having  notice  of  the  variation, 
is  not  bound  to  accept  the  shares  (/) .  But  the  allottee  of  shares  in  a 
company  is  prima  facie  bound  by  the  registered  memorandum  and 
articles  of  association,  and  if  after  having  notice  he  delays  taking 
proceedings  to  remove  his  name  from  the  register,  he  may  be  liable 
as  a  shareholder  to  the  creditors  of  the  company  (g). 

Where  the  original  offer  is  not  accepted  simpUciter,  the  person 
making  the  counter-proposal  cannot  subsequently  make  a  binding 
contract  by  accepting  the  original  terms  (h). 

An  offer  can  be  accepted  only  by  the  person  to  whom  it  is  made 
and  with  whom  it  imports  an  intention  to  contract;  it  cannot  be 
assigned  to  or  accepted  by  another  person,  without  the  consent  of  the 
person  making  it.  "In  the  simple  case  of  an  offer  by  A.  to  sell  to  B., 
an  acceptance  of  the  offer  by  O.  can  establish  no  contract  with  A."  (i). 
A  person  who  receives  an  offer  of  employment  by  reason  of  his  per- 
sonal qualifications  or  circumstances  must  supervise  the  conduct  of  the 
business  with  which  he  is  entrusted,  and  cannot  delegate  the  employ- 
ment to  another,  nor  can  the  latter  acquire  any  claim  against  the 
employer  by  the  performance  of  the  services  without  his  knowledge 
and  consent  (k) .  In  like  manner,  where  goods  are  ordered  of  a 
particular  manufacturer,  another,  who  has  succeeded  to  his  business, 
cannot  execute  the  order  so  as  to  bind  the  customer,  who  has  not 
been  made  aware  of  the  transfer  of  the  business,  to  accept  the  goods. 
The  latter  is  entitled  to  refuse  to  deal  with  any  other  than  the  manu- 
facturer whose  goods  he  intended  to  buy  (I) .  But  where  it  appears 
that  a  person  in  entering  into  a  contract  was  not  influenced  by  the 
identity  of  the  other  contracting  party,  error  in  this  particular  is 
immaterial  (m).      Thus  an  offer  made  to  any  person  who  is  in  a 

/ 

(/)  Lyons'  case    (1866),   35  Beav.   646;    In  re  Scottish  Petroleum   Co.    dSSSI 
23  Ch.   D.  413. 

{g)  Downes  v.  Ship  (1868),  37  L.  J.  C.  642;  L.  R.  3  H.  L.  343.  See  Oakes  v. 
Turquand  (1867),  36  L.  J.  C.  949;  L.  R.  2  H.  L.  325;  Langham  v.  Bast  Wheal 
Mining  Co.   (1868),  37  L.  J.  0.  253;   Wallaoe's  case  (1883),  23  Ch.  D.  413. 

(A)  Eyde  v.  Wrench  (1840),  3  Beav.  334;  Thornhury  v.  Bevill  (1842),  1  Y.  & 
C.  Ch.  554;  Sheffield  Canal  Co.  v.  Sheffield  ^  Rotherham  Ry.  (1841),  3  Ry.  Cas. 
121.  See  Wild  v.  Woolwich  Soro.  Council  (1909),  78  L.  J.  O.  633;  [1909]  2  Ch! 
287. 

(«)  Stuart,  V.-C,  Meynell  v.  Surtees  (1854),  3  Sm.  &  G.  117;  affirmed  (1855') 
25  L.   J.  C.  257.  " 

iK)  Schmaling  v.  Thomlinmn  (1815),  6  Taunt.  147 ;  HopUnson  v.  Smith  (1822) 
1  Bing.  13;  Senderstm  v.  Bamewdl  (1627),  1  Y.  &  J.  387. 

(J)  Boulton  V.  Jones  (1857),  27  L.  J.  Ex.  117 ;  2  H.  &  N.  564 

(ffl)  Smith  V.   Wheatcroft  (1878),  47  L.  J.  0.  745;  9  Ch.  D    223 
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position  to  receive  and  accept  it,  as  an  advertisement  or  an  opea 
■letter  of  credit,  may  be  accepted  by  any  person  wbo  satisfies  the 
conditions  of  the  offer  (n)  ■  Similarly  the  assignability  of  a  contract 
may  be  made  to  depend  upon  the  personality  of  one  of  the  contracting 
parties  (o). — Upon  the  above  principle  if  a  person  misrepresents  his 
personality,  there  i^  no  contract;  as  where  a  person  ordered  goods  ia 
the  name  of  a  firm,  of  which  he  falsely  represented  that  he  was  a 
partner,  and  the  goods  were  delivered  to  him  in  the  name  of  a  firm 
it  was  held  that  he  could  not  assert  a  contract  of  sale  to  himself  for 
the  purpose  of  claiming  the  property  in  the  goods  (p) .  And  if  a 
person  applies  for  shares  in  the  name  of  another,  in  whose  name  theyi 
are  allotted  and  registered,  the  applicant  is  not  chargeable  as  a  share- 
holder, unless  he  intended  to  take  the  shares  himself  in  the  substi- 
tuted name  (g) .  So  where  a  person  was  induced  to  execute  orders  for 
goods  by  reason  of  similarity  of  name  and  address  of  the  person 
giving  the  order  to  that  of  another  person,  well  known  to  the  seller; 
it  was  held  that  there  was  in  fact  no  contract  of  sale,  and  therefore 
no  property  passed,  and  that  the  seller  might  recover  the  goods  from 
the  trustee  in  bankruptcy  or  from  a  bona  fide  buyer  without  notice 
of  the  fraud  (r).  And  where  there  is  a  fraudulent  assertion  or  sup- 
pression of  identity  the  contract,  may  be  disaffirmed  (s). 

An  a;cceptanoe  which  is  not  communicated  to  the  person  making- 
the  ofier  will  not  bind  him  to  a  contract ;  unless  the  terms  of  the  offer 
dispense  with  this  condition  (<). — Upon  this  principle  an  applica- 
tion for  shares  in  a  company  must  be  accepted  by  giving  notice  of  the 
allotment  to  the  applicant  (m),  or  to  his  agent  authorised  to  accept 
the  notice  (x) .     Eegistration  of  the  applicant  as  shareholder  alone 

(«)  Williams  v.  Carwardine  (1833),  2  L.  J.  K.  B.  101;  4  B.  &  Ad.  621. 
And  see  ante,  p.   11. 

(o)  Tolhurst  V.  Associated  Portland  Cement  Manufacturers  (1900),  Ltd.  (1903), 
72  L.  J.  K.  B.  834;  [1903]  A.  0.  414;  Kem-p  v.  Baerselmann  (1906),  75  L.  J. 
K.  B.  873;  [1906]  2  K.  B.  604. 

(,p)  Hardman  v.  Booth  (1863),  32  L.  J.  Ex.  105;  1  H.  &  0.  803. 

(?)  Pugh's  case  (1872),  41  L.  J.  C.  5«0;  L.  R.  13  Eq.  666;  Coventry's  case 
(1891),  60  L.  J.  C.  186;   [1891]  1  Ch.  202. 

{r)  Cundy  v.  Lindsay  (1878),  47  L.  J.  Q.  B.  481;  3  Ap.  Ca.  459;  Ex  f. 
Barnett   (1876),  45  L.  J.  Bk.  120;   3  Ch.  D.  123.     See  post,  p.  332. 

(s)  Maturin  v.  Tredennick  (1863),  12  W.  R.  740;  Gordon  v.  Street  (1899), 
69  L.  J.  Q.  B.  45;  [1899]  2  Q.  B.  641. 

(0  Anon.,  Y.  B.  17  Ed.  4,  2,  cited,  Brogden  v.  Metrop.  By.  (1877),  2  Ap.  Ca. 
692;  Lysaght  v.  Walher  (1831),  5  Bli.  N.  S.  1;  Mozley  v.  Tinkler  (1835),  4 
L.  J.  Ex.  84;  1  Cr.  M.  &  R.  692;  CarliU  v.  Carbolic  Smoke  Ball  Co.  (1893),  62 
L.  J.  Q.  B.  257;   [1863]  1  Q.  B.  256. 

(«)  NiooW  case  (1885),  29  Ch.  D.  421;  Sufs  Bxeoators'  case  (1886),  32 
Ch.  D.   301. 

(»)  Hebb's  case  (1867),  36  L.  J.  C.  748;  L.  R,  4  Eq.  9:  Robinson's  case 
(1869),  L.  R.  4  Ch.  322. 
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is  not  sufficient;  for  it  is  not  his  duty  to  search  the  register  {y).  But 
an  unstamped -letter  of  allotment  is  sufficient  notice,  and  may  after- 
wards be  replaced  by  a  letter  of  allotment  properly  stamped  {z) .  The 
allottee  by  subsequent  acquiescence  in  the  allotment  may  preclude 
himself  from  objecting  to  the  want  of  notice  (a):  as  by  subsequently 
executing  a  transfer  of  the  shares  to  another  person  (6).  The  appli- 
cant may  dispense  with  notice  by  expressly  agreeing  to  accept  shares 
allotted,  unless  he  receives  notice  of  refusal  to  allot  (c);  or  there  may 
be  a  previous  agreement  by  which  the  company  are  bound  to  allot 
such  shares  as  are  applied  for,  and  the  applicant  then  makes  a  com- 
plete contract  to  take  the  shares  without  further  notice  {d)  ■ 

But  "when  an  offer  is  made  to  another  party,  and  in  that  offer 
there  is  a  request,  express  or  implied,  that  he  must  signify  his  accept- 
ance by  doing  some  particular  thing,  then  as  soon  as  he  does  that 
thing  he  is  bound.  If  a  man  sent  an  offer  abroad,  saying:  I  wish 
to  know  whether  you  will  supply  me  with  goods  at  such  and  such 
a  price,  and,  if  you  agree  to  that,  you  must  ship  the  first  cargo  as 
soon  as  you  get  this  letter,  there  can  be  no  doubt  that  as  soon  as  the 
cargo  was  shipped  the  contract  would  be  complete,  and  if  the  cargo 
went  to  the  bottom  of  the  sea,  it  would  go  to  the  bottom  of  the  sea 
at  the  risk  of  the  orderer"  (e).  This  passage  must  be  read  in  con- 
nection with  sect.  32,  sub-sect.  3,  of  the  Sale  of  Goods  Act,  1893, 
which  would  require  the  seller  to  give  such  notice  to  the  buyer  as 
would  enable  him  to  insure  the  goods,  failing  which  the  goods  remain 
at  the  risk  of  the  seller  during  sea  transit  (/) . 

The  acceptance  of  an  offer  of  sale  of  land  communicated  to  the 
agent  for  sale  who  made  the  offer  is  sufficient,  though  the  agent 
neglects  to  give  notice  of  it  to  the  vendor  (g) .  In  communicating 
by  letter  through  the  post-office,  the  general  rule  is  that,  as  be- 
tween the  sender  of  a  letter  and  the  person  to  whom  it  is  addressed, 

Cy)  PelUtU's  case  (1867),  36  L.  J.  C.  613;  L.  R.  2  Ch.  527;  Gunn's  case  (1867>, 
37  L.  J.  C.  40;  Sahlgreen's  case  (ISM),  L.  E.  3  Ch.  323.  See  TotUll's  case 
(1865),  35  L.  J.  Oh.  120;  L.  E.  1  Ch.  65. 

(z)  Steel's  case  (1879),  49  L.  J.  C.  176. 

(o)  Levita's  case  (1867),  L.  E.  3  Ch.  36. 

lb)  Crawley's  case  (1869),  L.  E.  4  Ch.  322;  see  Ward's  case  (1870),  L.  E. 
10  Eq.  659. 

(c)  Bloxam's  case  (1864),  33  L.  J.  C.  574;  4  De  Or.  J.  &  S.  447.  , 

{d)  Adams'  case  (1872),  41  L.  J.  C.  270;  L.  E.  13  Eq.  474;  ]>ames'  case 
(1872),  41  L.  J.  C.  659. 

(e)  Ld.  Blackhurn,  Brogden  v.  Metrop.  Ry.  (1877),  2  Ap.  Ca.  691;  Pragano 
V.  Long,  (1825),  4  B.  &  0.  226.  See  Wanche  v.  Winqren  (1889),  58  L  J 
Q.   B.   519.  V        /,  .      . 

(/)  Wimble  V.  Sosenberg  (1913),  82  L.  J.  K.  B.  1251;   [19131  3  K.  B     743 
(S')  Wright  V.  Bigg  (18,62),  15  Beav.  5^2. 
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the  post-office  is  the  agent  of  the  sender;  and  the  delivery  of  a  letter 
to  the  post-office  for  transmission  is  no  delivery  to  the  person  to  whom 
it  is  addressed,  until  actually  received  by  him  (fe) .  And  being  the 
agent  of  the  sender  there  is  no  sufficient  acceptance  unless  the  letter 
accepting  the  offer  is  received;  but  where  an  acceptance  through  the 
post  is  expressly  or  impliedly  authorized,  if  the  letter  accepting  such 
offer  is  correctly  addressed  and  posted  (i),  then  all  the  conditions  of 
acceptance  are  satisfied,  and  the  contract  becomes  thereupon  com- 
plete (7).  A  request  for  a  "reply  by  return  of  post"  in  a  letter 
does  not  impose  a  condition  as  to  the  means  by  which  the  acceptance 
of  an  offer  must  be  signified,  it  may  be  by  post,  or  by  telegram,  verbal 
message  or  otherwise;  it  only  measures  the  extreme  limit  of  time 
within  which  an  acceptance  must  reach  the  party  making  the  offer  (fc). 
And  where  the  defendants  wrote  to  the  plaintiffs  offering  to  sell 
wool,  "receiving  your  answer  in  course  of  post,"  but  the  letter  did 
not  reach  the  plaintiffs  within  the  time  which  the  defendants  antici- 
pated, by  reason  of  being  misdirected,  a  binding  contract  was  made 
by  a  written  acceptance  posted  "in  course  of  post"  after  the  actual 
receipt  of  the  offer  (I) . — These  principles  have  been  applied  to  the 
case  of  an  offer  by  letter  to  buy  or  sell  goods,  which  is  completely 
accepted  by  posting  a  letter  of  acceptance,  notwithstanding  the  letter 
of  acceptance  is  delayed  in  transmission  through  the  post  (m) ;  and 
an  application  for  shares  in  a  company  sent  through  the  post,  which 
is  sufficiently  accepted  by  notice  of  allotment  posted  to  the  address 
given  by  the  applicant,  though  it  never  reaches  hinl  (w) . 

Where  the  parties  are  separated!,  so  as  to  render  prompt  personal 
communication  impossible,  the  telegraph  may  be  resorted  to  under 
the  same  circumstances,  and  with  the  same  result,  as  would  justify 
communication  through  the  post  (0) .  The  sender  of  a  message  by 
telegraph  through  the  post-office  is  not  bound  by  errors  in  the  trans- 
mission, for  "the  post-office  authorities  are  only  agents  to  transmit 

(A)  Newoomb  v.  De  Roos  (1859),  29  L.  J.  Q.  B.  4;  2  !E11.  &  E.  271.      / 

(»•)  Ex  p.  Jones  (1899),  ©9  L.  J.  0.  24;   [1900]  1  Ch.  220. 

0)  Harris'  case  (1872),  41  L.  J.  0.  ©21;  L.  R.  7  Ch.  587;  Byrne  v.  Fan 
Tienhoven  (18S0),  49  I>.  J.  0.  P.  316;  5  0.  P.  D.  348;  Eenthwn  v.  Fraser 
(1892),  61  L.  J.  0.  373;  [1892]  2  Ch.  27. 

(k)  Tinn  v.  Moffman  #  Go.  (1873),  29  L.  T.  271. 

(0  Adams  v.  Lindsell  (1818),  1  B.  &  Aid.  681. 

(m)  Xhmlop  v.  Higglm  (1848),  1  H.  L.  C.  381;  Bunoam  v.  Topham  (1849),, 
18  L.  J.  C.  P.  310;  8  C.  B.  2l25. 

(«)  Harris'  case  (1877),  41  L.  J.  Ch.  625;  L.  R.  7  Ch.  587;  Household  Fire 
Insoe.  V.  Grartt  (1879),  48  L.  J.  Q.  B.  577;  4  Ex.  D.  216. 

(o)  Stevenson  v.  McLean  (1880),  49  L.  J.  Q.  B.  701;  5  Q.  B.  D.  351; 
Bruner  v.  Moore  (1903),  73  L.  J.  Oh.  377;  [1904]  1  Ch.  305. 
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messages  in  the  terms  in  which  the  senders  deliver  them,"  and  are 
not  general  agents  to  bind  the  senders  as  principals  (p) .  A  person 
executing  an  order  by  telegraph,  in  which  there  happens  to  be  a 
mistake,  is  also  without  any  remedy  against  the  telegraph  com- 
pany (g). — An  offer  by  a  "reply  paid"  telegram  does  not  import, 
expressly  or  impliedly,  that  the  sending  of  a  telegraphic  reply  is  a 
condition  to  the  validity  of  the  acceptance;  it  is  presumptively  only 
a  request  for  a  reply  (r) . 

The  offer  of  a  contract  is  maxie  at  the  time  when  it  is  communi- 
cated; and  it  must  continue  open  at  the  time  of  the  acceptance. — An 
offer  not  otherwise  limited  must  be  accepted  within  a  reasonable 
time  (s) ;  and  this  may  require  parties  to  telegraph,  instead  of 
adopting  slower  methods  of  communication  (t) .  An  application  for 
shares  must  be  accepted  by  an  allotment  within  a  reasonable  time, 
dependent  upon  the  prospectus  and  object  of  the  company;  and  the 
applicant  is  not  bound  to  accept  shares  allotted  after  such  time  has 
elapsed,  though  he  has  not  formally  withdrawn  his  application  (m)  ; 
but  after  notice  of  the  allotment,  if  he  does  not  effectively  repudiate 
the  shares  immediately,  he  may  become  liable  as  shareholder  of  the 
company,  if  it  be  subsequently  wound  up  (a;).  An  offer  to  sell  goods 
sent  by  letter  in  the  usual  course  of  business,  without  expressly 
requiring  an  answer  by  return  of  post,  is  accepted  in  time  by  a  letter 
posted  during  business  hours  on  the  day  of  receiving  the  offer,  though 
not  the  next  post  (y) .  Where  a  "  reply  by  return  of  post  "  is  required, 
it  measures  the  extreme  limits  of  time  within  which  an  acceptance 
must  be  received,  but  does  not  restrict  the  party  accepting  as  to  the 
means  by  which  he  is  to  signify  his  acceptance  (z) ;  and  if  by  reason 
of  the  letter  containing  the  offej?  being  misdirected,  delivery  is 
delayed,  the  time  at  which  the  acceptance  is  to  be  posted  must  be 

(p)  Benhel  v.  F(vpe  (1870),  40  L.  J.  Ex.  15 ;  L.  R.  6  Ex.  7. 

(?)  Playjord  v.  United  Kingdom  Telegraph  Co.  (1869),  38  L.  J.  Q.  B.  249: 
L.  R.  4  Q.  B.  706;  IHoImm  v.  Seuier's  Tel.  Co.  (1877),  47  L.  J.  C.  P.  1  •  3 
C.  P.  D.  1.  V         /;  , 

(r)  Hawkins,  J.,  Ssad  v.  Anderson  (1882),  52  L.  J.  Q.  B.  214:  10  Q.  B.  D 
104.     Oi.  Tinn  v.  Hoffman  #  Co.  (1873),  29  L.  T.  271. 

(s)  Powers  v.  Fowler  (1855),  4  E.  &  B.  519,  n.  (a);  Cranworth,  L.  C,  Mevnell 
V.  Surtees  (1855),  25  L.  J.  C.  260. 

(«)  QuenerdvMine  v.  Cole  (1883),  32  W.  R.  185.  See  Bruner  v.  Moore  ("1903") 
73  L.  J.  C.  337;  [1904]  1  Ch.  305.  '' 

(«)  Ra/msgate  Victoria  Hotel  Co.  v.  Montefiore  (1866),  35  L.  J  Ex  90- 
L.  R.  1  Ex.  109;  Ex  p.  Bmly  (1868),  37  L.  J.  0.  670;  L.  R.  3  Oh  '  592  '        ' 

(k)  Boyle's  case  (1885),  64  L.  J.  O.  550. 

(y)  Ihmlop  V.  Higgims  (1848),  1  H.  L.  C.  381. 

(s)  Tinn  v.  Hoffman  #  Co.  (1873),  29  L.  T.  271. 
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measured  from  actual  receipt  of  the  offer  (a) . — An  offer  expressed  tg 
continue  for  a  fixed  time  may  be  legally  retracted  before  the  expira- 
tion of  the  time  limit,  unless  previously  accepted  (b).  A  guarantee 
for  the  payment  of  goods  supplied  or  of  money  advanced  or  of  'bills 
discounted  for  a  third  person  during  a  certain  time  is  a  continuing 
offer,  which,  if  not  withdrawn,  may  be  accepted  during  the  time 
by  supplying  the  goods  or  otherwise  acting  upon  it  according  to  its 
terms  (e) . 

An  offer  may  be  revoked  at  any  time  by  a  communication  of  such 
intention  to  the  other  party  before  an  acceptance  is  complete  (d): 
and,  with  the  exceptions  before  mentioned,  an  acceptance  is,  in 
general,  not  complete  until  it  is  in  fact  communicated  to  the  person 
making  the  .offer  (e). — At  a  sale  by  auction  a  bidder  may  retract 
his  bidding  before  the  hammer  falls  (/) ;  and  this  though  it  be 
provided  in  the  conditions  of  sale  that  no  person  shall  retract  his 
bidding  {g) .  But  it  would  seem  that  where  the  sale  is  without 
reserve,  the  property  cannot  be  withdrawn  from  the  sale  after  the 
first  bid  Qi) .  And  where  a  landlord  died  between  the  time  of  an 
offer  to  renew  the  lease  and  the  time  fixed  for  the  acceptance  of  his 
terms,  it  was  held  that  the  authority  of  his  agent  determined,  and 
the  offer  was  no  longer  open  to  the  tenant  to  accept  {i) . — An  appHea- 
tion  for  shares  in  a  company  may  be  withdrawn  at  any  time  before 
the  letter  of  allotment  is  duly  posted,  and  not  afterwards  (fc) . — Uni- 
lateral contracts  (Z)  and  options  (m)  do  not  afford  any  exception  to 
this  rule,  although  students  frequently  fail  to  realize  that  their 
validity  depends  upon  an  existing  contract,  and  that  the  order  or 
acceptance  only  changes  the  form  from  a  conditional  to  an  absolute 
promise. 

An  offer  cannot  be  revoked  after  it  has  been  accepted  by  the  other 

(«)  Adams  v.    Lindsell   (181S).,   1  B.   &  Aid.  681. 

(b)  See  post,  p.  25. 

(c)  Offord  V.  Bavies  (1862),  31  L.  J.  0.  P.  319;  12  O.  B.  N.  S.  748;  Morrdl 
V.  Coman  (1877),  47  L.  J.  C.  73;   7  Ch.  D.  161. 

id)  Warner  v.    WUUngton   (1856),  25  L.  J.  Ch.  662;  3  Drew.  523. 

(e)  See  ante,  p.  20. 

(/)  Sale  of  Gooda  Act,  1893,  s.  58;  Payne  v.  Cave  (1789),  3  T.  R.  148. 

ig)  See  Sugden,  V.  &  P.  Uth  ed.  14;  Dart,  V.  &  P.  7th  ed.  vol.  i.  p.  136-. 

(A)  Warlow  V.  Harrison  (1858),  28  L.  J.  Q.  B.  18;  1  E.  &  E.  295. 

(i)   Carr  v.  Levingston  (1865),  35  Beav.  41. 

(A)  Harris'  case  (1877),  41  L.  J.  0.  625;  L.  R.  7  Ch.  687. 

(-/)  Bitrtoii  V.  (?.  N.  Rij.  (1854),  23  L.  J.  Ex.  184;  9  Ex.  507;  9.  N.  By. 
V.  Withnm  (1873),  43  L.  J.  C.  P.  1;  L.  R.  9  C.  P.  16;  Reg.  v.  Demers  (1889), 
69  L.  J.  P.  C.  6;    [1900]  A.  C.  103. 

(m)  See  Welchman  v.  iSpinka  (1861),  5  L.  T.  385;  County  Hotel  &  Wine  do. 
V.  i.  #  iV.  W.  By.   (1920),  89  L.  J.  K.  B.  918;   [1921]  1  A.  O.  85. 
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party,  and  to  be  effective  must  be  communicated  to  the  otKer  party: 
as  in  the  case  of  a  letter  of  revocation  not  delivered  until  after  the 
offer  contained  in  a  former  letter  was  accepted,  though  posted  before 
the  acceptance  {n)  ■  Where  the  transaction  is  conducted  by  telegraphic 
eommunication,  a  telegram  withdrawing  an  offer  to  sell  despatched 
before,  but  not  received  until  after,  the  despatch  of  the  telegram 
announcing  its  acceptance  by  the  buyer,  is  inoperative  (o) .  If  an 
offer  is  in  fact  revoked  to  the  knowledge  of  the  other-  party,  whatever 
the  source  of  his  information  may  be,  he  cannot  subsequently  bind 
the  party  making  the  offer  by  an  acceptance  (p) .  If  the  person  to 
whom  property  is  offered  for  sale  were  to  accept  the  offer  without 
knowledge  of  a  subsequent  sale  there  might  be  two  binding  contracts 
against  the  vendor,  raising  a  question  of  priority  in  equity  as  to  the 
right  to  the  specific  property  {q) . 

The  offer  of  a  contract  may  be  revoked,  though  it  expressly  gives 
a  fixed  time  for  acceptance;  the  effect  of  such  giving  of  time  being 
merely  to  fix  a  limit  beyond  which  the  offer  shall  not  continue  (r) . 
Thus  where  a  written  offer  was  made  for  purchasing  a  house,  with 
the  condition  that  a  definite  answer  should  be  given  within  six  weeks; 
it  was  held  that  the  offer  might  be  revoked  at  any  time  during  the 
six  weeks,  and  that  an  acceptance  made  after  such  revocation  wag 
inoperative  (s) .  So  where  a  written  offer  was  made  for  the  sale  of 
a  business,  giving  ten  days  for  acceptance,  and  after  some  negotia- 
tions but  within  the  ten  days,  the  offer  was  withdrawn,  the  with- 
drawal was  effective  (f) . — Upon  this  principle  a  continuing  guarantee, 
offered  for  a  certain  time,  of  the  current  account  of  a  debtor  for  goods 
sold,  or  for  money  advanced,  or  for  bills  discounted,  which  may  be 
accepted  by  acting  upon  it  from  time  to  time,  is  revocable  by  notice 
^iven  at  any  time  during  its  continuance,  except  so  far  as  it  may  have 
been  previously  acted  upon  (u) . 

As  an  offer  may  be  wholly  revoked,  so  it  may  be  varied  at  any 

(«)  Byrne  v.  Vcm  Tienholen  (18«0),  49  L.  J.  O.  P.  316;  5  C.  P.  D.  344; 
Benthorn  ».   Fra»er,  (1892),  61  L.  J.  O.  373;    [1892]  2  Ch.  27. 

(o)  Stevenson  v.   McLean   (1880),  49  L.  J.  Q.  B.  701;   5  Q.  B.   T>.  391. 

{p)  mckimon  v.  Bodds  (1876),  45  L.  J.  O.  777;  2  Ch.  D.  463. 

Iq)  Field  v.  BMand  (1837),  1  Dru.  &  Wal.  37;  Potter  v.  Sanders  (1846),  6 
Ha.  1;  Dickinson  v.  Dodds  (1876),  45  L.  J.  O.  777;  2  Ch.  D.  4&3;  Bruner  v. 
Moore  (1903),  73  L.  J.  C.  377;  [1904]  1  Oh.  305.  See  Leake,  Property  in 
I^nd,  pp.   346—363. 

(/■)  Dickinson  f.  Dodds   (1876),  45  L..  J.  O.  777;  2  Ch.  D.  463. 

(s)  Boutledge  v.   Grant  (1828),  6  L.  J.  0.  S.  C.  P.  166;  4  Bing.  653. 

(t)  Bristol,  Cardi-ff  #  Swansea  Aerated  Bread  Co.  v.  Maggs  (1890),  59  L.  J  0 
472;  44  Ch.  D.  616- 

(«)  Offofd  V.  Davies  (1862),  31  L..  J.  C.  P.  319;  12  0.  B.  N.  S.  748  See 
Me  Grace  (1902),  71  L.  J.  C.  358;   [1902]  1  Ch.  733. 
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time  before  acceptance;  and  where  negotiations  ensue  upon  an  offer 
for  modification  of  its  terms,  the  offer  may  be  withdrawn  at  aflj 
time  during  the  negotiations  {x) ;  but  until  withdrawn  or  varied, 
the  original  offer  presumptively  continues  open  for  acceptance  (?/) . 
So,  a  qualified  acceptance  is  equivalent  to  a  new  offer,  and  may  be 
withdrawn  pending  subsequent  negotiations  (2) ;  but  the  person 
making  the  counter-proposal  cannot  subsequently  make  a  binding 
contract  by  accepting  the  original  offer  (a) . 

Until  an  acceptance  has  been  communicated  to  the  party  making 
the  offer,  it  may  be  withdrawn  or  intercepted.  Thus,  the  acceptor 
or  indorser  of  a  bill  of  exchange  may  cancel  his  signature  at  any 
time  before  delivery  of  the  hill  (6). — Where  a  letter  of  acceptance 
has  been  posted,  it  is  sufficient  that  the  sender  has  done  all  in  his 
power  to  recover  the  letter  where  that  course  is  possible,  and  where 
the  letter  cannot  be  withdrawn  by  reason  of  the  regulations  of  the 
post-office,  the  sender  of  the  letter  may  annul  its  operation  as  an 
atCCCpitance  by  any  other  means,  if  possible,  before  it  is  actually 
delivered  (c) .  Where  the  letter  accepting  a  proposed  contract,  and 
the  letter  recalling  the  acceptance  arrive  at  the  same  time  it  has  been 
held  that  there  is  no  contract  (d) ;  but  this  decision  is  apparently 
inconsistent  with  the  cases  which  decide  that  a  contract  is  complete 
from  the  moment  the  letter  of  acceptance  is  posted  (e) . — But  after 
the  acceptance  has  been  communicated  to  the  party  making  the  offer 
it  cannot  be  revoked  without  his  consent:  as  where  the  vendor  of  lan 
estate  accepted  an  offer  to  purchase  by  a  letter  sent  by  post,  and  in 
the  course  of  the  following  day  the  estate  was  sold  to  another  pur- 
chaser by  an  agent  of  the  vendor  in  ignorance  of  the  former  sale; 
it  was  held  that  the  second  sale  could  be  no  revocation  of  the  acceptance 
of  the  first  (/). 

An  offer  of  a  contract  is  put  an  end  to  by  a  refusal  of  it;  and 
it  cannot  afterwards  be  revived  by  a  mere  acceptance,  without  a 

(»)  Miles'  case  (1864),  34  L.  J.  Ch.  123;  4  De  G.  J.  &  S.  471. 

(y)  Stevensmi  v.  McLean  (1880),  49  L.  J.  Q.  B.  701;  5  Q.  B.  D.  346. 

(«)  Lucas  V.  James  (1849),  16  L.  J.  0.  329;  7  Hare,  410. 

(o)  Hyde  v.  Wrmch  (1840),  3  Beav.  334;  Sheffield  Canal  Co.  v.  Sheffield  i 
Rotherham  Ry.  (1841),  3  By.  Oas.  121;  Thornbury  v.  Savill  (1842),  1  Y.  & 
0.   C.   563. 

(i)  Bills  of  Exchange  Act,  1882,  s.  21;  C<w;  v.  Troy  (1822),  5  B.  &  Aid.  474. 

(e)  Htc  p.  Cote  (1873),  43  I>.  J.  Bk.  19;  L.  R.  9  Oh.  27;  Cockburu,  0.  J., 
N&wcomb  V.  De  Roos  (1859),  29  L.  J.  Q.  B.  5;  2  E.  &  E.  271. 

((?)  Lunmore   (Countess')    v.   Alexander  (1830),  9  Ct.   Sess.    (1st  series)  190. 

(e)  Henthorn  v.    Praser   (1892),  61  L.  J.   0.   373;    [1892]  2  Oh.  27. 

(/)  Potter  V.   Sanders  (1846),  6  Hare,  1. 


AGREEMENT  APPLIED  TO  CONTRACTS.  27 

renewed  consent  of  the  person  who  made  it.  "  If  an  offer  made  is 
rejected,  the  party  making  it  is  relieved  from  liability  on  that  offer, 
and  the  party  who  has  rejected  the  offer  cannot  afterwards  at  his 
own  option  convert  the  same  offer  into  an  agreement  by  acceptance; 
for  that  purpose  he  must  have  the  renewed  consent  of  the  person  who 
made  the  offer"  {g). 

An  offer  which  has  not  been  accepted  in  the  lifetime  of  the  maker 
is  necessarily  terminated  by  his  death;  nor  can  the  representatives 
of  the  deceased  be  made  liable  upon  the  unaccepted  offer  {h).  Thus, 
a  continuing  guarantee,  so  far  as  it  is  a  mere  offer  which  may  be 
acted  upon,  is  revoked  as  to  future  action  upon  it,  by  notice  of  the 
death  of  the  guarantor  (i) .  So  an  agency  or  authority  to  contract 
on  behalf  of  a  person  is  terminated  by  his  death,  and  a  contract 
purporting  to  be  made  under  it,  though  without  notice  of  the  death, 
is  not  chargeable  against  his  representatives  (fc) . — An  offer  is  also 
terminated  by  the  death  of  the  person  to  whom  it  was  made  without 
having  accepted  it;  and  in  such  case  an  acceptance  by  the  representa- 
tives of  the  deceased  would  be  inoperative,  unless  made  upon  a  con- 
tinuance or  renewal  of  the  offer  to  them;  thus  an  offer  of  shares  by 
a  company  to  a  shareholder,  who  dies  before  acceptance,  cannot  be 
accepted  by  the  executor  in  his  own  name  (l) . — An  offer  relating  to 
the  property  of  a  person  is  terminated  by  his  bankruptcy,  which 
transfers  all  his  property  to  trustees  (to)  . 

The  time  when  a  contract  is  made  is  of  importance  in  considering 
the  state  of  facts  which  the  parties  had  in  view.  Thus  a  contract  is 
construed  by  reference  to  the  state  of  facts  existing  at  the  date  when 
it  was  entered  into,  and  not  by  reference  to  those  existing  at  the 
date  when  it  sought  to  enforce  it  (w) .  For  the  purposes  of  title, 
however,  a  contract  is  presumptively  deemed  to  be  made  at  the  timie 
of  the  acceptance  which  completes  it,  and  not  to  relate  back  to  thie 
time  of  the  offer,  but  this,  like  all  presumptions,  may  be  rebutted 

(_g)  Ld.  Langdale,  Sheffield  Canal  Co.  v.  Sheffield  ^  Rotherham  By.  (1841),  3 
By.  Oaa.   132;  Hyde  v.  Wrmeh  (1840),  3  Beav.  334. 

(A)  Mellisli,  L.  J.,  DicMnsm  v.  JDodds  (1876),  45  L.  J.  C.  777;  2  Oh.  D. 
475;   Carr  v.  Levingsion  (1865),  35  Beav.  41. 

(«)  CouUhart  v.  Clementson  (1879),  49  L.  J.  Q.  B.  206;  5  Q.  B.  D.  42;  Re 
Sherry,  London  #  Cownty  BcmTc  v.  Terry  (1884),  53  L.  J.  O.  404;  25  Ch.  D.  692. 

(Jc)  Blades  v.  Free  (1829),  7  L.  J.  0.  S.  K.  B.  211;  9  B.  &  C.  167;  Campanari 
v.   Woodbwrn  (1854),  24  L.  J.  C.  P.  13;  15  0.  B.  400. 

(0  Duff's  Executors'  case  (1886),  32  C5h.  D.  301. 

(m)  Meynell  v.  Surtees  (1855),  25  L..  J.  C.  257. 

(«)  Fife  V.  Clayton  (1807),  1  Coop.  t.  Oott.  351;  Pearson  v.  Spmce  (1880), 
5  App.  CSaa.  70;  8.  Australian  Brewing  Co.  v.  EUl  (1919),  88  L..  J.  P  C  48- 
[1919]   A.    C.   519.  ■       ' 
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by  the  circumstances  established  in  evidence  (o) .  Accordingly,  under 
an  absolute  contract  of  sale  of  goods  the  property  therein  passes  to 
the  buyer  as  from  the  acceptance;  and  therefore  the  buyer  cannot 
maintain  an  action  for  any  loss  or  injury  to  the  goods  happening 
before  the  acceptance  (p).  Until  there  is  a  binding  contract  of  sale 
the  buyer  has  not  any  insurable  interest  in  the  goods  sold,  or  in  the 
profits  of  the  expected  contract  {q) . 

At  the  common  law,  where  the  plaintiff  pursued  his  remedy  in 
an  inferior  court,  he  had  to  allege  and  prove  that  the  whole  cause 
of  action  arose  within  the  jurisdiction  of  the  inferior  court  (r).  Now 
a  contract  is  presumptively  made  at  the  place  of  acceptance.  Thus 
where  an  order  for  work  is  given,  it  is  accepted  by  doing  the  work 
at  the  place  where  the  order  was  received  (s) ;  so  where  an  order  is 
given  for  goods,  it  is  accepted  by  delivering  the  goods  at  the  place 
ordered  (^).  In  the  case  of  a  contract  made  by  letter  or  telegram, 
the  place  of  the  contract  is  determined  by  the  place  whence  the 
acceptance  is  despatched  (m)  .  An  implied  contract  arising  from  an 
account  stated,  or  admission  of  debt  contained  in  a  letter,  arises  at 
the  place  where  the  letter  is  received  (x) .  A  bill  of  exchange  (or 
promissory  note)  is  an  incomplete  and  revocable  document  until  it 
is  issued,  and  therefore  only  becomes  binding  at  the  place  of  issue  (y). 
In  contracts  within  the  Statute  of  Frauds  (now  replaeed  in  pa,rt  by 
sect.  4  of  the  Sale  of  Goods  Act,  1892),  the  place  of  contract  is  takeQ 
to  be  where  a  written  agreement  or  memorandum  is  signed,  or  where 
there  is  delivery  and  acceptance,  or  part  payment  (s). 

By  the  County  Courts  Act,  1888  (reproducing  former  enactments), 
an  action  may  be  commenced  by  leave  of  the  judge  or  registrar  "in 
the  court  in  the  district  of  which  the  cause  of  action  or  claim  wholly 
or  in  part  arose."    The  Lord  Mayor's  Court  has  a  similar  extended 

(o)  See  BioUnson  v.  Bodds  (1876),  45  L.  J.  C.  777;  2  Oh.  D.  463;  Pearson 
V.  Spence   (1880),  5  App.  Cas.  70. 

ip)  Sale  of  Goods  Act,  1893,  a.  18,  rule  1;  Pdthouse  v.  Bindley  (1862),  31 
L.  J.  0.  P.  204;  11  0.  B.  N.  S.  869;  affd.  in  Ex.  Ch.  (1863),  7  L.  T.  N.  S. 
835;  11  W.  R.  429. 

(g)  Seagmve  v.  Vnion  Marine  Co.  (1866),  35  L.  J.  0.  P.  172;  L.  R.  1  C.  P. 
305. 

(>•)  PeacooJc  v.   Bell  (1667),  1  Wms.  S«,und.  99,  n.  (3). 

(s)  Newcomb  v.  Be  Soos  (1859),  29  L.  J.  Q.  B.  4;  2  Ell.  &  E.  271. 

(i)  Taylor  v.  Jones  (1875),  45  L.  J.  C.  P.  110;  1  0.  P.  D.  87. 

(m)  Cowan  v.  O'Connor  (18SS),  57  L.  J.  Q.  B.  401;  20  Q.  B.  D.  640;  Hmthorn 
V.  Fraser  (1892),  61  L.  J.  0.  373;  [1S92]  2  Ch.  27. 

(»)  Taylor  v.   Nic?u>ls   (1876),  45  L.  J.  C.  P.  455;   1  0.  P.  D.  242. 

ly)  Bills  of  Exchange  Act,  1882,  ss.  21,  84;  Cox  v.  Troy  (1822),  4  B.  &  Aid. 
474;   Chapman  v.   Cottrell   (1865),  34  L.  J.  Ex.  186;  3  H.  &  0.  865. 

(«)  Arts  V.  Orchard  (1860),  30  L.  J.  Ex.  21;  6  H.  &  N.  160;  Alderton  i. 
Archer  (1864),  54  L.  J.  Q.  B.  12;  14  Q.  B.  D.  1. 
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jurisdiction  under  the  Mayor's  Court  Act,  1857.  Under  the  above 
enactments  the  County  Court  and  the  Mayor's  Court  have  jurisdic- 
tion, if  any  part  of  the  cause  of  action  arose  within  the  jurisdiction; 
and  for  this  purpose  an  offer  is  held  to  be  part  of  the  cause  of 
action  (a) .  The  assignee  of  a  debt  has  been  held  entitled  to  sue  in 
the  Mayor's  Court  upon  an  assignment  made  in  the  City  of  London, 
although  the  contract  out  of  which  the  debt  arose  could  not  have  been 
there  sued  on  (fe) .  The  rule  of  the  common  law  as  to  the  whole 
cause  of  action  still  applies,  however,  in  proceedings  against  a 
garnishee  by  process  of  foreign  attachment  in  the  Mayor's  Court  (c) . 

By  the  Rules  of  the  Supreme  Court  under  the  Judiciature  Acts, 
Order  XI.  r.  1,  "  Service  out  of  the  jurisdiction  of  a  writ  of  summons 
may  be  allowed  by  the  court  or  a  judge  whenever  (amongst  other 
oases)  the  action  is  founded  on  any  breach  or  alleged  breach  within 
the  jurisdiction  of  any  contract  wherever  made,  which,  according  to 
the  terms  thereof,  ought  to  be  performed  within  the  jurisdiction; 
unless  the  defendant  is  domiciled  or  ordinarily  resident  in  Scotland 
or  Ireland."  The  test  is  whether  the  contract  must  be  performed 
within  the  jurisdiction  or  whether  the  contracting  party  has  an  option 
to  perform  within  or  without  the  jurisdiction;  it  is  only  in  the  former 
event  that  the  rule  applies  (d) . 

The  place  of  contract  is  also  material  as  prima  facie  denoting  the 
law  by  which  it  is  to  be  construed  and  regulated  (e) ;  and  the  law 
by  which  the  capacity  of  the  parties  to  contract,  as  dependent  upon 
infancy  or  marriage,  is  determined  (/). 

(ffl)  Green  v.  Beach  (1873),  42  L.  J.  Ex.  151;  L.  R.  8  Ex.  208. 
(6)  Head  v.  Brown  (1888),  58  L.  J.  Q.  B.  120;  22  Q.  B.  D.  128. 

(c)  Mayor  of  London  v.  Coos  (1867),  36  L.  J.  Ex.  225;  L.  R.  2  H.  L    239- 
■CooTce  V.  Gill  (1873),  42  L.  J.  C.  P.  98;  L.  R.  8  C.  P.  107.  ' 

(d)  Wdnche  v.  Wingren  (1889),  5i8  L.  J.  Q.  B.  519;  Comber  v.  Zeyland; 
(1898),  m  L.  J.  Q.  B.  884;  [1898]  A.  C.  524;  Buval  #  Co.  v.  Guns  (1904),  73 
L.  J.  K.  B.  907;  [1904]  2  K.  B.  685;  Johnson  v.  Taylor  Bros.  &  Go  ,  (1919') 
89  L.  J.  K.  B.  227;   [1920]  A.  C.  144.  ^ 

(e)  See  post^  p.  140. 

(/)  Male  V.  Roberts  (1799),  3  Esp.  183;  Sottomayor  v.  Be  Barros  (1879)    49 
L.  J.  P.  D.  1;  5  P.  D.  1;  Lee  v.  AMy  (1886),  17  Q.  B.   D. ',309;  Re  Bo^zelU 
(1902),  71  L.  J.  Oh.  505;   [1902]  1  Ch.  751.     See  Se  Selot  (1902),  71  L.  J.  C 
192;   [1902]  1  Ch.  486. 


30  00NTRAC3TS  BY  AGREEMENT. 
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The  consideration  upon  which  a  contract  is  made  may  be  executed 
or  executory.  In  the  former  case  the  consideration  is  executed  by 
one  party  in  return  for  the  promise  of  the  other,  and  nothing  remains 
to  be  done  but  to  perfoi-m  the  promise  according  to  its  terms.  In 
the  latter  the  consideration  is  a  promise  made  by  one  party  in  return 
for  the  promise  of  the  other;  there  are  mutual  promises  which  have 
to  be  performed  on  both  sides,  and  the  promise  on  one  side  may  be 
dependent  or  conditional  upon  the  performance  on  the  other  according 
to  the  construction  of  the  terms  (gf) .  Contracts  with  executory  con- 
siderations or  mutual  promises  are  framed  in  special  terms  expressing 
the  intention  of  the  parties  respecting  the  subject-matter;  as  in  leases, 
mortgages,  charter-parties,  policies  of  insurance,  and  the  various 
matters  which  may  be  the  subject  of  contract.  The  treatment  of 
these  subjects  in  detail  is  beyond  the  scope  of  the  present  work;  but 
they  are  referred  to  throughout  in  explanation  and  illustration  of 
principles.  Contracts  with  executed  considerations  apply  to  equally 
various  matters,  but  they  depend  to  a  great  extent  upon  inferences 
of  fact  which  are  capable  of  being  referred  to  certain  common  forms 
and  general  rules. 

A  contract  with  an  executed  consideration  appears  either  in  the 
form  of  a  request  to  perform  the  consideration,  followed  by  the  per- 
forming of  the  consideration  according  to  the  request;  or  in  the 
form  of  an  offer  of  the  consideration,  followed  by  accepting  the 
consideration  offered.  In  either  case  there  is  no  contract  until  the 
consideration  is  executed,  and  so  long  as  the  consideration  remains 

($')  See  ante,  p.  6;   post,  p.  476. 
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executory  it  is  voluntary  and  may  be  withheld;  it  differs  in  this 
respect  from  a  contract  with  executory  considerations  or  mutual 
promises,  in  which  the  contract  is  complete  upon  the  mere  inter- 
change of  promises,  and  the  consideration  on  either  side,  though 
executory,  is  obligatory  (h) .  But  the  executed  consideration  is  not 
a  past  consideration,  in  the  sense  of  having  been  executed  before 
the  making  of  the  promise,  the  execution  of  the  consideration  and 
the  making  of  the  promise  being  concurrent  acts;  and  a  promise 
afterwards  made  in  respect  of  the  same  consideration,  though  in 
express  terms,  would  be  void  as  being  made  upon  a  past  considera- 
tion («").  In  the  leading  case  ,upon  executed  considerations,  the 
plaintiff  alleged  that  the  defendant,  having  committed  a  felony, 
requested  the  plaintiff  to  endeavour  to  obtain  his  pardon,  whereupon 
the  plaintiff  did,  by  all  the  means  he  could,  endeavour  to  obtain  the 
pardon;  and  afterwards,  in  consideration  of  the  premises,  the  defen- 
dant promised  the  plaintiff  to  pay  him.  The  Court  held  that  there 
was  a  valid  contract  founded  upon  a  sufficient  consideration,  namely, 
the  request  of  the  plaintiff's  services,  and  the  rendering  of  the  services 
in  pursuance  of  the  request;  and  the  Court  agreed  "  that  a  mere 
voluntary  courtesy  will  not  have  a  consideration  to  uphold  an  assump- 
sit ;  but  if  that  courtesy  were  moved  by  a  suit  or  request  of  the  party, 
that  gives  the  assumpsit  it  will  bind"  (fc). 

Although  an  executed  consideration  will  not  support  a  promise 
unless  the  consideration  was  moved  by  a  previous  request,  a  previous 
request  is  iniplied  in  law,  though  non-existent  in  fact,  from  the 
acceptance  of  a  consideration  offered  (?).  The  import  of  the  principle 
thus  stated  seems  to  be  that  in  all  cases  the  consideration  must  be 
intended  on  both  sides  as  not  gratuitous  or  voluntary,  but  executed 
in  respect  of  a  promise  express  or  implied  (w) .  Upon  the  above 
principles,  in  the  ordinary  cases  of  goods  sold  and  delivered,  money 
lent,  work  and  labour  performed  or  services  rendered,  a  promise  to 
pay  for  the  executed  consideration  is  presumptively  inferred  either 
from  a  previous  request  to  execute  it,  or  from  a  sufficient  acceptance 
of  it  as  executed  (n) .     But  the  circumstances  may  be  such  that  the 

(A)  Ante,  p.  7. 

(j)  EopMns  V.  Logan  (1«39),  8  L.  J.  Ex.  218;  5  M.  &  W.  241;  Sarris  v. 
Carter  (1854),  23  I/.  J.  Q.  B.  29S;   3  E.  &  B.  659.     See  ante,  p.  7. 

(k)  Lampleiffh  \.  Brathtvait  (1615),  Hobart,  105;  1  Smith,  L.  C.  136;  Osborne 
V.  Rogers  (1670),  1  Wms.  Saund.  356. 

(J)  Notes  to  Lampleigh  v.  Brathvmit  (1615),  1   Smith,  L.   C.   136. 

Im,-)  Esher,  M.  R.,  Ex  p.  Ford  (1885),  55  L.  J.  Q.  B.  406;  16  Q.  B.  D.  307. 

(»)'  Sale  of  Goods  Act,  1893,  ss.  8,  23;  Mills  v.  Blachall  (1847)  17  L.  J 
Q.  B.  31;  11  Q.  B.  358;  Coles  v.  Bulman  (1848),  17  L.  J.  O.  P.  302;  6  C  B 
184;  Ha  p.  BirJcemJiaw  (1904),  73  L.  J.  K.  B.  763;   [1904]  2  K.  B.  327. 
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consideration  was  executed  without  the  understanding  or  expectation 
of  payment:  as  the  professional  services  of  a  barrister,  which  do  not 
import  any  legal  claim  for  remuneration  (o) .  So,  too,  sums  expended 
in  the  maintenance  of  minors  by  a  parent,  or  by  a  person  standing  in 
loco  parentis  are  generally  regarded  as  gratuitous  payments  (p) ;  on 
the  other  hand  sums  expended  for  an  apprenticeship  would  generally 
be  allowed  to  a  trustee  in  passing  his  accounts  (q) .  It  may  also 
appear  that  the  nature  and  amount  of  the  consideration  should  be 
at  the  option  of  the  party  benefited;  as  in  the  case  of  services  rendered 
upon  the  express  terms  of  being  paid  so  much  as  the  employer  shall 
please  to  give;  or  in  the  expectation  of  a  legacy  at  his  death  (r). 

A  common  form  of  executed  consideration  is  the  payment  of  money 
for  another,  either  upon  an  express  request,  or  under  circumstances 
from  which  a  request  to  pay  and  promise  of  repayment  may  be 
inferred.  The  payment  under  these  circumstances  creates  a  debt, 
which  is  technically  described  as  a  debt  "for  money  paid  by  the 
plaintiff  for  the  defendant  at  his  request "  (s) .  A  request  or  authority 
(express  or  implied)  Jbo  do  any  act  (not  being  an  act  in  itself  illegal.) 
which  involves  the  person  doing  it  in  liability  to  pay  money,  or 
subjects  him  to  any  prejudice  if  he  fails  to  pay  it,  presumptively 
imports  a  request  to  pay  the  money  and  a  promise  of  indemnity  (i). 
And  it  has  been  held  that  a  payment  under  a  guarantee  which  could 
not  be  enforced  by  reason  of  the  Statute  of  Frauds,  entitles  the 
guarantor  to  be  reimbursed  (m);  so,  also,  a  solicitor  may  recover 
counsel's  fees  incurred  during  his  appointment  and  not  paid  until 
after  the  revocation  of  his  appointment  (a;) .  And  where  by  the  terms 
of  a  charter-party  it  was  provided  that  the  shipowners  should  not 
be  liable  for  loss  caused  by  the  master's  negligence,  and  the' charterers 
obtained  the  master's  signature  to  bills  of  lading  which  did  not  in- 
corporate this  term  of  the  charter-party,  and  the  ship  was  lost  by 

(o)  Kennedy  v.  Brcmn  (1863),  32  L.  J.  C.  P.  137;  13  0.  B.  N.  S.  677;  Be 
Le  Brasseur  and  OaUey  (1896-),  65  L.  J.  C.  763;   [1886]  2  Ch.  *87. 

(»)  Grove  v.  Price  (1»5«),  26  Beav.  103;  Se  Cottrell  (1871),  41  L.  J.  C.  70; 
L.  R.  12  Eq.  566;  Re  Mmltmi  (1904),  94  L.  T.  454.  See  Be  Bhodea  (1890),  69 
L.  J.  C.  298;  44  Ch.  D.  94. 

(?)  Worthington  v.  MoCraer  (1856),  26  L.  J.  Ch.  286;  23  Beav.  81. 

(?•)  Maddiscn  v.   Alderson  (1863),  52  L.  J.  Q.  B.  737;   8  Ap.  Ca.  467. 

(s)   Osborne  v.   Rogers   (1670),  1  Wms.  Saund.   356. 

{t)  Shachell  V.  Rosier  (1836),  5  L.  J.  C.  P.  193;  2  Bing.  N.  C.  634;  Bugdale 
V.  Lovering  (1875),  44  L.  J.  C.  P.  197;  L.  R.  10  C.  P.  196;  Read  v.  Andersm 
(1884),  53  L.  J.  Q.  B.  532;  13  Q.  B.  D.  779;  SheffieU  Corp.  v.  Barclay  (1905). 
74  L.  J.  K.  B.  747;   [1905]  A.  C.  382. 

(k)  Alexander  v.    Vane  (1836),  6  L.  J.  Ex.  187;   1  M.  &  W.   511. 

(a)  Rhodes  v.   Fielder,  Jones  and  Harrison  (1919),  89  L.  J.  K.  B.  15. 
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the  negligence  of  the  master,  the  owners  were  held  to  be  entitled  to 
recover  from  the  charterers  amomits  which  they  were  compelled  to 
pay  to  the  holders  of  the  biUs  of  lading  {y) . 

An  auctioneer  recovered,  on  the  footing  of  indemnity,  the  auction 
duty  which  was  at  one  time  payable  (z).  So,  too,  an  auctioneer 
employed  to  sell  goods,  which  in  fact  were  the  property  of  a  third 
person,  who  recovered  the  value  against  him,  was  held  entitled  to 
recover  the  amount  from  his  employer  as  money  paid  (a).  So,  too, 
the  employment  of  a  broker  to  buy  or  sell  imports  a  request  to  make 
all  payments  required  by  the  rules,  existing  at  the  date  of  the  order, 
of  the  market  in  which  he  is  employed  to  act,  so  far  as  such  rules 
are  reasonable  and  not  contrary  to  law  (&);  but  a  right  of  indemnity 
exists  only  where  the  agent  acts  in  accordance  with  his  authority  (c). 
So  where  a  sheriff,  by  the  special  direction  of  the  execution  creditor, 
took  in  execution  goods  which  did  not  belong  to  the  debtor,  he  was 
allowed  to  recover  from  the  execution  creditor  the  amount  of  the 
damages  which  he  was  compelled  to  pay  to  the  true  owner  {d).  So 
a 'broker  employed  to  distrain  is  entitled  to  an  indemnity  against  the 
distress  being  wrongful;  but  he  is  not  entitled  to  indemnity  for  his 
own  wrongful  acts  in  .executing  the  distress,  such  as  taking  privi- 
leged goods,  unless  specially  directed  to  do  so  by  his  employer  (e). — 
A  request  to  stand  surety  for  a  debt  imports  an  indemnity  by  the 
debtor  for  the  money  paid  unde??  it  (/) . 

A  request  to  draw  or  accept  an  accommodation  bill  impliedly 
indemnifies  the  drawer  or  acceptor  for  the  payment,  and  also  for 
the  costs  of  an  action  on  the  bill,  if  he  is  further  requested  to  defend 
such  action  {g).  Sp,  a  request  to  become  bail  imports  an  indemnity 
for  the  amount  of  the  recognizance  forfeited  for  non-appearance,  and 


(^)  Kruger  #  Co.  v.  Moel  Tryvan  Ship  Co.  (1907),  76  L.  J.  K.  B.  985: 
,[1907]  A.  C.  272, 

(«)  Brittain  v.  Lloyd  (1845),  15  L.  J.  Ex.  43;  14  M.  &  W.  762. 

(fl)  Adamson  v.  Jarvis  (1827),  5  L.  J.  0.  S.  C.  P.  68;  4  Bing.  66. 

(S)  Taylor  v.  Stray  (1857),  26  L.  J.  0.  P.  287;  2  O.  B.  N.  S.  175;  Smith  v. 
Undo  (1856),  27  L.  J.  C.  P.  335;  5  O.  B.  N.  S.  &87;  Perry  v.  Barnett  ,(1885> 
54  L.  J.  Q.  B.  466;  15  Q.  B.  D.  388;  Marher  v.  Edwards  (1887),  57  L.  J.  Q.  b! 
147;  JDavis  v.  Howard  (1889),  59  L.  J.  Q.  B.  133;  24  Q.  B.  D.  691;  Aston  v 
Kelsey  (1913),  82  L.  J.  K.  B.  817;   [1913]  3  K.  B.  314. 

(e)  Johnson  v.  Kearley  (1908),  77  L.  J.  K.  B.  904;   [1908]  2  K.  B.  514 

(d)  Sumphrtfs  v.   Pratt  (1831),  5  BUgh,  N.  S.  154. 

(e)  Toplis  V.   Grane  (1839),  9  L.  J.  C.  P.  180;  5  Bing.  N.  C.  636. 
(/)  Sidnam  t.   Worthington  (1585),  Oro.  Eliz.  42. 

Ig)  Bleaden  v.  Charles  (1831):,  9  L.  J.  0.  S.  O.  P.  82;  7  Bing.  246;  Reynolds 
V.  Doyle  (1840),  1  Man.  &  G.  753;  Garrard  v.  Cottrell  (1847),  10  Q.  B.  679 
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for  the  expenses  of  the  bail  (h) .  A  request  by  a  party  interested  in 
the  result  to  bring  or  defend  an  action  imports  an  indemnity  against 
all  costs  and  charges  incurred,  which  may  be  recovered  as  a  debt  for 
money  paid  under  the  request  (i) .  A  request  made  to  a  person  to 
detain,  or  deliver  up,  goods  which  are  claimed  by  a  third  party  imports 
an  indemnity  for  the  damages  and  oosts  riecovered  in  an  action  brought 
by  the  claimant  (fc). 

Consent  to  the  execution  of  the  consideration  may  be  equivalent 
to  a  request  or  acceptance  in  importing  a  promise  to  pay  for  it. 
Where  a  surgeon,  having  attended  a  pauper,  charged  the  overseer 
of  the  parish  whose  duty  it  was  to  provide  the  pauper  with  medical 
attendance,  it  was  held  that  the  knowledge  of  the  overseer  of  the 
surgeon's  attendance,  without  repudiating  it,  was  equivalent  to  an 
acceptance  of  his, services  and  rendered  him  liable  to  pay  for  them  (I). 
And  where  under  like  circumstances  the  overseer  requested  the  surgeon 
to  make  out  his  bill  to  the  parish,  it  was  held  that  "the  conduct  of 
the  overseer  amounted  to  an  acknowledgment  on  his  part  that  the 
plaintiff  had  attended  at  his  wish,  and  upon  his  responsibility"  (m). 

Upon  this  principle  a  husband  may  be  charged  with  goods  suppHed 
to  his  wife  without  his  authority,  upon  his  afterwards  sanctioning 
the  use  of  them  (n) . — A  father  cannot  be  charged  for  goods  supplied 
to  a  child  Svithout  his  express  request  or  authority,  his  mere  knowledge 
of  the  supply  being  insufhcient  for  the  purpose  of  fixing  him  witfh 
liability,  there  being  no  legal  duty  in  a  father  at  common  law  to 
maintain  his  ehUd,  or  to  pay  a  debt  incurred  by  his  child  (o) .  Nor 
is  there  any  obligation  upon  the  mother,  except  under  the  poor  law, 
to  maintain  her  child  out  of  her  separate  estate  during  coverture  {p); 

(h)  Jones  v.  Orchard  (1865),  24  L.  J.  C.  P.  229;  16  C.  B.  614;  Oripps  t. 
EartnoU  (1863),  32  L.  J.  Q.  B.  381;  4  B.  &  S.  414.- 

(«)  Bailey  v.  Macaiday  (1849),  13  Q.  B.  815.  S©e  Garrard^.  Cottrell  (1847), 
10  Q.   B.  679. 

(/c)  Betts  V.  GibUns  (1834),  4  L.  J.  K.  B.  1;  2  A.  &  E.  57;  Bugdale  v. 
Lovering  (1876),  44  L.  J.  0.  P.  197;  L.  S..  10  0.  P.  196. 

(0  Lamb  v.  Burioe  (1816),  4  M.  &  S.  275;  Paynter  v.  Williams  (1833),  2 
L.  J.  M.  0.  105;  1  Or.  &  M.  810. 

(ot)  TVinff  V.  Mill  (1817),,  1  B.  &  Aid.  104. 

(»)  Montague  v.  Benedict  (1825),  3  L.  J.  0.  S.  K.  B.  94;  3  B.  &  0.  631;  2 
Smith,  L.  C.  463. 

(o)  Uortimore  v.  Wright  (1840)i,  9  L.  J.  Ex.  158;  6  M.  &  W.  482;  Sheltonv. 
Springett  (1851),  11  0.  B.  462;  De  Cresipigivy  v.  Se  Crespigny  (1853),  23 
L.  J.  Ex.  27;  9  Ex.  192.  A  parent  may  b©  charged  under  the  pooi  law  with 
the  cost  of  relief  of  hia  children:  see  Re  Harrington  (1908),  78  L.  J.  C!h.  27; 
[1908]   2  Oh.  687. 

(p)  Rodgens  v.  Eodgens  (1837),  4  01.  &  P.  323;  Married  Women's  Property 
Act,  1882,  s.  21. 
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nor  during  widowhood  (g) ;  but  a  wife  may  be  authorised  by  her 
position  to  bind  her  husband  to  pay  for  necessaries  supplied  to  the 
children  committed  to  her  charge  (r) . 

Upon  the  same  principle  no  claim  can  be  made  for  work  done  or 
services  rendered  to  another  without  his  request;  though  he  involun- 
tarily derives  benefit  from  them  (s) .  Thus  where  the  captain  of  a 
ship,  having  contracted  to  take  the  command  for  a  voyage  at  monthly 
wages,  abandoned  the  command  during  the  voyage,  but  afterwards 
-assisted  to  navigate  the  ship ;  it  was  held  that,  though  entitled  to  the 
monthly  wages  accrued  due  before  the  abandonment,  he  could  not 
charge  for  the  subsequent  services  because  they  were  executed  without 
the  request  or  knowledge  of  the  owner  of  the  ship,  and  without  his 
voluntary  acceptance  (<).  And  upon  this  principle  ^t  common  law 
no  claim  can  be  made  for  salvage  services  voluntarily  rendered  to 
property  (ii) .  But  by  general  maritime  law  a  reasonable  remunera- 
tion is  allowed  by  the  Court  to  salvors  of  ships  and  goods  from  the 
perils  of  the  sea,  with  a  lien  upon  the-  property  saved  (x)  .—In  the 
case  of  work  done  and  materials  provided  in  building  upon  land  of 
another,  the  inference  as  to  the  acceptance  of  the  consideration  drawn 
from  retaining  possession  is  different  from  that  in  the  case  of  goods 
■delivered  and  retained.  The  possession  of  the  land  necessarily  in- 
volves possession  of  the  buildings  in  their  existing  state,  without 
allowing  any  option  of  rejecting  them,  and  therefore  without  raising 
any  inference  of  intention  as  to  payment;  there  must  be  some  positive 
request  or  some  ratification  proved  in  order  to  create  a  contract  to 
pay  the  value  (y) ;  and  if  a  person  without  the  invitation  or  acquies- 
cence of  the  landowner,  builds  upon  land  he  cannot  claim  any  lien 
upon  the  land  for  the  value  of  the  work  and  materials!  (z) .  But  if 
a  person  /builds  upon    land    with    the   knowledge  of  the  landlord, 

(?)  Douglas  v.  Andr&ws  (1849),  19  L.  J.  0.  69;  12  Beav.  310. 

(r)  Bazeley  v.  Forder  (1868),  37  L.  J.  Q.  B.  237;  L.  R.  3  Q.  B.  559. 

is)  Ruabon  8.S.  Co.  v.  Lotidon  Assce.  (1890),  69  L.  J.  Q.  B.  86:  [19001  A   C   6 

(0  Taylm  v.  Laird  (1856),  25  L.  J.  Ex.  329;  1  H.  &  N.  266. 

(«)  Nicholson  v.    Chapman   (1793),  2  H.  Bl.   254. 

(a;)  The  Bwell  Grove  (1835),  3  Hagg.  Adm.  209;  The  Garner  Ikme  (1863)  2 
Moo.  P.  0.  N.  S.  243;  Gas  Float  Whitton  (No.  2)  (1897),  66  L  J  P  qq- 
[1897]  A.  C.  337.  ^    \        J> 

iy)  Patrick  v.  Reynolds  (1857),  1  O.  B.  N.  S.  27;  Sumpter  v.  Hedaes 
(1898),  67  L.  J.  Q.  B.  545;  [1898]  1  Q.  B.  673.  ^'^ges 

(2)  Clare  Hall  {Master)  v.  Harding  (1848),  17  L.  J.  0.  301;  6  Hare  273- 
Hooper  ».  Coohe  (1855),  25  L.  J.  0.  62;  20  Beav.  639;  affd.  (1856),  25  L.' J.  c'. 
-467. 
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knowing  himself  to  be  such  {a),  and  under  circuinstances  which  raise 
a  promise  that  oompensation  will  be  made,  the  party  making  the 
expenditure  can  compel  the  landlord  to  fulfil  the  promise  or 
expectation  {h). 

Still  less  can  any  promise  be  presumed  from  a  consideration  per- 
formed against  the  will  of  the  other  party,  though  he  may  derive 
benefit  from  it  (c) .  Where  goods  are  detained  adversely  to  the  owner 
and  charges  are  incurred  in  the  detention,  no  claim  can  be  made 
against  the  owner  in  respect  of  such  charges;  as,  where  a  shipwright 
detained  a  ship  in  his  dock  under  a  lien  for  repairs,  it  was  held  that 
he  could  not  charge  the  shipowner  with  rent  for  the  occupation  of 
the  dock  {d).- 

A  person  cannot  be  heard  to  allege  his  own  wrong  or  fraud  (e). 
In  the  case  of.  goods  wrongfully  or  fraudulently  obtained,  the  right- 
ful pwner  may  in  general  waive  the  wrong  and  bring  an  action 
for  goods  sold  and  delivered  upon  an  implied  promise  to  pay  the 
value  (/) .  Where  a  person  had  enticed  away  an  apprentice  and 
appropriated  his  services,  it  .was  held  that  the  master  of  the  apprentice 
might  waive  the  wrong  and  claim  the  value  of  the  services  as  if. 
accepted  under  a  contract  to  pay  for  them  {g) .  But  a  party  induced 
to  enter  into  a  contract  by  the  fraud  of  the  other  party,  if  he  elects 
to  affirm  the  contract,  must  give  effect  to  all  its  terms,  for  a  person 
is  not  permitted  to  approbate  and  reprobate  {h). — A  passenger, 
travelling  by  an  excursion  train  by  which  no  luggage  was  allowed, 
and  taking  luggage  with  him,  was  held  liable  to  pay  for  the  carriage, 
as  having  accepted  the  services  of  the  railway  in  carrying  it(j). 
So  if  a  passenger  by  an  ordinary  train,  by  which  only  the  usual 
personal  luggage  of  passengers  is  carried  free  of  charge,  takes 
merchandise  not  answering  that  description,  he  may  be  charged  for 
the  carriage  (fc).     These  cases  depend  upon  the  same  principle  of 

(a)  Bell  V.  Uarsh  (1903),  72  K  J.  0.  360;   [1903]  1  Ch.  528. 

(6)  Sann  v.  Spurrier  (1802)',  7  Vea.  231;  Burn  t.  Miller  (1813),  4  Taunt. 
745;  Ramaden  v.  Dysm  (1866),  L.  R.  1  H.  L.  129. 

(c)  Stohes  V.  Lewis  (1785),  1  T.  R.  20. 

Id)  Somes  v.  British  Empire  Shipping  Co.  (1860),  30  L.  J.  Q-  B.  B29;  & 
H.  L.  0.  338. 

(e)  Iktmismi  v.  Franklin  (1S30),  8  L.  J.  K.  B.  376;  1  B.  &  Ad.  142. 

(/)  Hill  V.  Perroit  (18l0>,  3  Taunt.  274;  Abbotts  t.  Barry  (1820),  2  B.  &  B. 
369;  Russell  v.   Bdl   (1842),  10  M.  &  W.  352. 

(^)  Lightly  v.  Clousto-n  (1808),  1  Taunt.  112;  Foster  v.  Stewart  (1814),  & 
M.  &  S.  191. 

{h)  See  post,  ip.  262. 

(i)  Rumsey  v.  N.  E.  Ry.  (ISBS),  32  L.  J.  C.  P.  244;   14  O.  B.  N.  S.  641. 

\K)  G.  N.  Ry..  V.  Shepherd  (li852),  21  L.  J.  Ex.  28i8;  8  Ex.  30;  Cahill  <i. 
L.  #  N.  W.  Ry.  (1861),  30  L.  J.  C.  P.  289;   10  O.  B.  N.  S.  154. 
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waiver  of  a  tort,  for  no  contract  arises  between  the  carrier  and  the 
passenger  respecting  the  safe  carriage  of  the  goods  (l).  If  a  passenger 
travels  on  a  railway  without  paying  his  fare,  the  company  may  waive 
the  wrong  and  sue  for  the  ordinary  fare  as  a  debt  (m) ;  but  they 
cannot  claim  as  a  debt  the  extra  fare  imposed  by  a  by-law  as  a 
penalty  (?^).— But  it  is  also  open  to  the  party  wronged  to  disaffirm 
the  contract,  in  which  event  he  is  entitled  to  be  restored  to  his  original 
position  (o) ;  or  he  may  recover  damages  for  the  fraud  treated  as  a 
substantive  wrong  (p) . 

Under  the  system  of  pleading  in  force  prior  to  the  Judicature 
Acts,  where  an  executory  contract  had  been  completely  performed 
on  the  one  part,  and  there  was  left  only  a  present  money  payment 
on  the  other,  the  plaintiff  might  state  his  claim  in  the  general  form 
of  a  debt  founded  upon  the  executed  consideration:  as  a  debt  "for 
money  payable  for  goods  sold  and  delivered;  "  or  "for  work  and 
labour  done  upon  request,"  or  "for  money  paid  upon  request,"  or 
as  the  case  might  be,  reserving  the  particular  circumstances  of  the 
debt,  if  disputed,  to  be  given  in  evidence  (q). — The  principle  did  not 
apply  to  contracts  created  by  deed  or  by  record,  for  which  distinct 
forms  of  action  were  provided'  (r) . 

Upon  the  same  principle  a  debt  may  arise  upon  a  part  executed 
consideration;  as  where  the  further  execution  of  the  consideration 
has  been  prevented  by  the  default  of  one  or  other  of  the  parties;  or 
where  it  has  been,  prevented  by  accident  without  default  of  either; 
or  where  it  has  been  dispensed  with  by  their  mutual  consent. — If 
after  part  execution  of  the  consideration  by  one  party,  the  completion 
is  refused  ,or  prevented  by  the  other,  the  former  may  insist  upon 
his  rights  under  the  contract;  but  he  is  entitled,  in  some  cases,  to 
elect  to  treat  the  contract  as  rescinded,  and  to  charge  the  other  party 
with  a  present  debt  for  the  part  executed  consideration.  As  where, 
under  a  contract  for  the  sale  of  goods  upon  credit,  after  delivery  of 
some  of  the  goods  the  buyer  wrongfully  refuses  to  receive  more; 


(I)  Belfast  #  Ballymma  Ry.  v.  Keys  (1861),  9  H.  L.  C.  556. 

(m)  G.  N.  Ry.  v.  Winder  (1&92),  fit  L.  J.  Q.  B.  608;   [1892]  a  Q.  B.  595. 

(m)  L.  B.  #  8.  C.  Ry.  V.  WaUm  (1879),  48  L.  J.  C.  P.  31.6 ;  4  C.  P.  D.   118. 

(o)  See  post,  p.  264 . 

(p)  See  post,  p.   266. 

Iq)  Osborne  v.  Rogers  (1670),  1  Wms.  Saund.  365,  n.  (4) ;  Beverley  v.  Lincoln 
Gas  Light  #  Coke  Co.  (1897),  7  L.  J.  Q.  B.  113;  6  A.  &  .E.  836. 

(r)  Jeffrescm  v.  Morton  (1671),  2  Wms.  Saund.  12  and  notes;  Sohlencher  v. 
Moxsy  (1825),  3  B.  &  C.  789;  Baber  y.  Harris  (1839),  8  L.  J.  Q.  B.  153-  9 
A.  &  B.  532.  ' 


38  CONTKACTS  BY  AGREEMENT. 

the  seller  may  treat  the  contract  as  rescinded  and  charge  the  IjuVer 
with  a  present  debt  for  the  goods  actually  delivered  (s).  So  in  the 
case  of  an  author  employed  to  write  a  book,  if  the  employer  ■wrong- 
fully revokes  the  employment  before  completion,  he  may  be  charged 
with  a  present  debt  for  the  work  then  executed  (t).  And  if  a  party, 
is  justified  in  his  refusal  to  complete,  as  where  a  printer  employed 
to  print  a  work,  after  printing  a  part  discovered  that  the  rest  was 
libellous,  he  is  entitled  to  charge  for  the  work  executed  (m)  . — There 
may,  however,  be  a  contract  of  employment  in  express  terms,  or  by 
the  usage  of  the  employment,  upon  the  condition  that  there  is  to 
be  no  payment  in  any  event  unless  the  work  is  completed  (a;).  Estate 
and  house  agents  usually  carry  on  business  upon  the  terms  of  pay- 
ment only  by  commission  upon  the  price  or  rent  obtained,  and  their 
agency  is  revocable  at  any  time  before  completion  without  compensa- 
tion for  work  done  under  it  upon  these  terms  (y) ;  but  the  agent 
completes  his  right  to  be  paid  a  commission  by  finding  a  purchaser 
at  the  stipulated  price,  and  if  his  employer  refuses  or  is  unable  to 
complete  the  sale,  the  agent  is  entitled  to  charge  by  the  terms  of  his 
employment  (z)  .—A  shipbroker,  according  to  the  usage  of  the  city 
of  London,  is  paid  by  a  commission  upon  the  amount  of  freight 
procured  by  him,  and  not  otherwise;  and  he  has  no  claim  for  work 
done  in  negotiating  a  contract  of  freight  which  is  not  completed  (a). 
Upon  the  same  principle,  with  contracts  of  employment  for  con- 
tinuous services,  at  a  salary  or  wages  payable  at  fixed  periods,  as 
yearly,  quarterly,  or  monthly,  a  wrongful  dismissal  during  the 
currency  of  a  period,  entitles  the  person  employed  to  claim  for  the 
services  rendered  during  the  broken  interval  up  to  the  time  of  dis- 
missal. The  amount  may  be  assessed  as  part  of  the  damages  in  an 
action  for  the  breach  of  contract  by  wrongful  dismissal,  or  may  be 
charged  as  a  debt  for  the  executed  consideration;  but  after  bringing 
an  action  for  the  wrongful  dismissal,  which  is  conclusive  both  as  to 
the  right  of  action  and  as  to  the  amount  of  damages,  the  claim  for 
the  services  cannot  be  charged  as  a  debt  (6).     A  domestic  servant 

(s) -Bartholomew  v.  Marhwick  (18«4),  33  I>.  J.  0.  P.  145;   15  C.B.  N.  S.  711. 

(0  Planche  v.   Oothum  (1831),  1  L.  J.  C.  P.  7;  8  Bing.   14. 

(«)  CUy  V.  Yates  (1856),  25  L.  J.  Ex.  237;   1  H.  &  N.  73. 

(«)  Cutter  V.  Po^eell  (1795),  6  T.  R.  320;  2  Smith,  L.  0.  1. 

(y)  Simpson  v.  Lamb  (1856),  25  L.  J.  0.  P.  113;  17  0.  B.  603;  Grem  v. 
Mules  (1861),  30  L.  J.  C.  P.  343. 

(«)  Prickett  V.  Badger  (1856),  26  L.  J.  O.  P.  33;  1  0.  B.  N.  S.  296;  Fisher 
V.  Drewitt  (1878),  48  L.  J.  Ex.  32. 

(a)  Mead  v.  Rann  (1830),  8  L..  J.  0.  S.  K.  B.  144;    10  B.   &  0.  438. 

(S)  Goodman  v.  Pooooh  (1850),  19  L.  J.  Q.  B.  410;  15  Q.  B.  576;  Boutledg» 
V.  Hislop  (1860),  29  K  J.  M.  0.  90;  2  E.  &  E.  549. 
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according  to  the  usual  terms  of  hiring  is  entitled  to  a  month's  wages 
as  compensation  for  wrongful  dismissal  without  notice,  which  may 
be  recovered  as  damages  in  an  action  for  the  breach  of  contract;  but 
it  cannot  be  claimed  as  a  debt  for  work  don&(c).  Recovery  as 
damages  of  a  sum  in  lieu  of  notice  puts  an  end  to  the  contract  for 
service  {d) . 

A  partj'  who  has  made  default  in  completion  of  a  contract  cannot 
in  general  claim  for  the  part  executed  consideration  as  against  a 
party  who  has  not  made  default,  who  may  be  entitled  to  treat  the 
contract  as  rescinded;  but  if  in  so  doing,  the  latter  voluntarily  retains 
the  benefit  of  the  part  executed  consideration,  he  may  render  himself 
liable  to  pay  for  it.  Upon  a  contract  for  the  sale  of  goods,  if  part 
only  of  the  goods  contracted  for  be  delivered,  the  buyer  may  refuse 
to  accept  that  part  only;  but  if  he  voluntarily  retains  the  goods 
delivered,  or  part  of  them,  after  failure  in  delivery  of  the  rest,  he 
will  be  bound  to  pay  the  value  (e).  So  if  goods  are  delivered  in 
excess  of  the  contract,  or  together  with  other  goods  not  within  the 
contract,  the  buyer  may  in  general  reject  or  return  the  whole;  but 
if  he  voluntarily  retains  them  he  will  be  bound  to  pay  the  value  (/). 
So  if  goods  are  delivered  not  according  to  the  contract  the  buyer 
may  refuse  to  accept  them,  but  if  he  retains  them  after  discovering 
that  they  do  not  satisfy  the  contract,  he  becomes  chargeable  for  their 
value  (g) . — But  the  circumstances  may  be  such  that  there  is  no  option 
of  returning  or  rejecting  the  consideration  executed,  and  therefore 
no  promise  can  be  inferred  to  pay  for  it.  If  a  person  engaged  to 
serve  for  salary  or  wages  payable  at  regular  periods  wrongfully  leaves 
the  service  during  the  currency  of  a  period,  though  he  may  recover 
the  periodical  sums  then  accrued  due,  he  can  make  no  charge  for 
the  services  rendered  during  the  broken  interval  up  to  the  time  of 
his  leaving,  which  the  employer  has  received  without  any  intention  of 
so  paying  for  them  and  without  the  option  of  refusing  them  (h) . 
So  also  if  he  commits  any  breach  of  duty  or  misconduct  in  the  service 


(c)  Fewings  v.  Tisdal  (1847),  17  L.  J.  Ex.  18;   1  Ex.  295. 

Id)  Barnsley  v.  Taylm  (1867),  37  L.  J.  Q.  B.  39.  See  General  BUI  Pastimg. 
Co.  V.  AtUnmn  (1908),  1^.  J.  0.  77;   [1909]  A.  C.  118. 

(e)  Sale  of  Goods  Act,  1893,  s.  30  (1);  Oxendale  v.  Wetherell  (1829),  7  L.  J. 
0.  S.  K.  B.  264;  9  B.  &  0.  386;  Oolomal  Imce.  of  N.  Z.  v.  Adelaide  Marine 
Insce.   (1886),  60  L.  J.  P.  0.  12;  12  Ap.  Oa.  128. 

(/)  Sale  of  Goods  Act,  1893,  s.  30  (2),  (3) ;  Ewrt  v.  Mais  (1846),  15  L.  J.  Ex 
200;  16  M.  &  W.  85;  Levy  v.  Green  (1869),  28  L.  J.  Q.  B.  319;  1  EU.  &E.  969. 

(^r)  Azemar  v.  Camlla  (1867),  36  L.  J.  0.,  P.  263;  L.  E,.  2  C.  P.  677;  Wayne's 
Coal  Co.  V.  Mormvood  (1877),  46  L.  J.  Q.  B.  746. 

(A)  Taylor  \.  Laird  (1866),  25  L.  J.  Ex.  329;  1  H.  &  N.  266. 
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which  justifies  his  dismissal  (i) .  But  if  he  is  wrongfully  dismissed 
he  may  recover  for  such  services  in  the  manner  already  stated  ()!;). 
A  solicitor  retained  in  a  common  law  action  impliedly  contracts  to 
carry  his  client's  case  through  to  its  termination,  and  he  has  no  claim 
for  the  costs  of  his  past  services  if  he  discharges  himself  pending  the 
proceedings,  except  where  the  client  refuses  to  provide  funds  for 
disbursements,  or  requires  the  solicitor  to  commit  an  act  of  profes- 
sional misconduct  (I) .  But  in  Chancery  actions  a  solicitor  may  send 
his  bill  in  from  time  to  time  and  demand  payment  during  the  progress 
of  the  fiuit  (to)  . — In  building  contracts  by  which  payment  is  to  be 
made  upon  the  completion  of  the  work,  if  the  builder  fails  to  com- 
plete, or  in  other  respects  fails  to  satisfy  the  conditions  of  the  contract, 
he  cannot  claim  the  contract  price;  and  he  can  only  charge  for  the 
value  of  the  work  actually  done  if  there  is  some  positive  ratification 
by  the  .owner  of  the  incomplete  or  existing  state  of  the  building 
amounting  to  a  dispensation  with  the  further  performance  (w) .  So, 
where  the  contract  is  to  supply  a  complete  chattel  for  a  lump  sum, 
no  claim  can  be  made  for  any  work  done  short  of  completion;  but 
where  payment  is  not  made  to  depend  on  the  completion  of  the  chattel, 
the  workman  may  require  a  payment  based  on  quantum  valebat, 
and  if  this  is  not  complied  with  refuse  to  proceed  with  the  work  (o). 
Where,  after  part  execution  of  the  consideration,  the  completion 
is  prevented  by  some  accident  or  event  without  default  of  either 
party,  there  is  presumptively  no  claim  for  the  part  executed  con- 
sideration ;  as  where  a  person  contracted  to  erect  machinery  on  certain 
premises  for  a  sum  to  be  paid  on  completion  of  the  whole,  and  in 
the  course  of  the  work  the  machinery  and  premises  were  destroyed 
by  an  accidental  fire,  it  was  held  that  no  claim  could  be  made  for 
the  work  done  before  the  fire  (p) .  So,  where  the  work  is  entire,  and 
a  party  to  the  contract  dies  pending  the  completion  of  the  work 
undertaken,  there  is  no  right  of  action  on  the  original  contract,  but 

(j)  Turner  v.  Rabinmn  (1833),  5  B.  &  Ad.  7S9;  Ridgimy  v.  Hung^ford 
Market  Co.  (1835),  4  I>.  J.  K.  B.  157;  2  A.  &  E.  171;  Boston  Fishing  Oo.  v. 
Amell  (1888),  39  Ch.  D.  339;  George  v.  Dmies  (1911),  80  L.  J.  K.  B.  924; 
[1911]  2  K.  B.  445. 

{h)  Ante,  p.  38.  -t 

(Z)   Underwood  v.  Lewis  (1894),  64  L.  J.  Q.  B.  60;   [1894]  2  Q.  B.  306. 

(m)  Be  Hall  #  Barker  (1878),  9  Ch.  D.  538;  Re  Hvdsxm,  [1904]  W.  N.  32. 
See  liobsmt  v.  Shearivood  (1845),  8  Beav.  486. 

(«)  Davim  v.  Swansea  {Corp.)  (1853),  22  L.  J.  Ex.  297;  8  Ex.  808;  Sumpter 
V.  Hedges  (1898),  67  L.  J.  Q.  B.  545;   [18m]  1  Q.  B.  673. 

(o)  Siiiclnir  V.  Bowles  (1829),  7  L.  J.  0.  S.  K.  B.  178;  9  B.  &  C.  92;  RobertK 
V.  Havelock  (1832),  3  B.  &  Ad.  404;  Sal©  of  Goods  Act,  1893,  s.  18,riLle  2, ».  28. 

{p)  Appleby  v.  Myers  (1867),  36  L.  J.  O.  P.  331;  L.  R.  2  C.  P.  661. 
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only  on  quantum  valebat  (q) .  But  the  contract  may  in  terms  pro- 
vide for  remuneration  in  the  case  of  part  execution,  as  where  the 
master  of  a  ship  agreed  "to  attempt  to  tow  "  a  disabled  ship  into 
port,  and,  after  commencing  the  service,  was  compelled  to  oast  her 
off  in  a  more  dangerous  position  than  before,  he  was  held  entitled 
by  the  contract  to  remuneiration  for  the  attempted  service  (r) . — The 
same  principle  applies  to  a  charter-party  or  contract  for  the  carriage 
of  goods  to  a  certain  port;  if  the  ship  be  wrecked  in  the  course  of 
the  voyage  and  the  master  refuse  to  forward  the  goods,  so  that  the 
shipper  is  compelled  to  take  his  goods  at  an  intermediate  place,  he 
cannot  be  charged  with  a  proportionate  freight  to  that  place  (s) ;  or, 
if  the  master  abandon  (t)  the  ship,  and  it  be  brought  in  by  salvors  (m)  . 
And,  where  the  master  was  compelled  to  sell  part  of  the  cargo  at  an 
intermediate  port  for  necessary  repairs  to  the  ship;  it  was  held  that 
he  could  not  charge  freight,  though  the  goods  sold  for  more  there 
than  if  carried  to  the  port  of  destination  {a}).  So,  where  cargo  has 
been  sold  because  it  became  dangerous,  or  is  so  damaged  as  not  to  be 
worth  forwarding  (i/) .  If  the  owner  of  the  goods  accept  delivery 
■at  an  intermediate  place,  he  is  not  liable  to  pay  the  freight  pro  rata 
itineris,  unless  he  dispenses  with  the  further  carriage  of  the  goods  (2) . 
— It  was  upon  the  same  principle  that  seamen  who  did  not  complete 
the  voyage,  either  owing  to  death  or  loss  of  the  ship,  forfeited  their 
right  to  wages  (a).  The  law  has  since  been  altered  by  statute  (6). 
Where,  after  part  execution  of  the  consideration,  the  contract  is 
rescinded  by  mutual  agreement,  the  claim  for  the  part  executed  con- 
sideration must  be  referred  to  the  agreement  for  rescission;  and  in 
the  absence  of  any  express  stipulation,  or  implied  understanding  upon 
the  matter,  no  claim  can  be  made.  Thus,  where  a  contract  of  service 
.at  a  salary  payable  quarterly  was  terminated  by  a  tender  of  resigna- 

(?)  Werner  v.  Humphreys  (1841  )<>  2  Man.  &  G.  853;  Crmthwaite  v.  Gardner 
(1842),  21  L.  J.  Q.  B.  356;  18  Q.  B.  640. 

(r)  The  B&nUrig   (1878),  58  L.  J.  Adm.  24;   14  P.  D.  3. 

(s)  Ooole  V.  Jennmgs  (17:97)1,  7  T.  E..  381;  Himt&r  v.  Primep  (1808),  10  East, 
378. 

(0  Bradley  v.  Newsam  Sons  #  Co.  (1918),  88  L..  J.  K.  B.  35;  [1919]  A.  C.  16. 

(«)  The  Kathleen  (1874),  43  L.  J.  Adm.  39;  L.  E.  4  A.  &  E.  269;  The  Cito 
(1871),  7  P.  D.  5. 

(a:)  Hooper  v.  Burness  (1876),  45  L.  J.  0.  P.  377;  1  C.  P.  D.  137. 

ly)  Vliwbomn  v.  Chapman  (1844),  13  L.  J.  Ex.  384;  13  M.  &  W.  230;  Acatos 
v..  Burns  (1878),  4T  L.  J.  Ex.  566;  3  Ex.  D.  282;  Rill  v.  Wilson  (1879),  48 
L.  J.  0.  P.  764;  4  C.  P.  D.  329. 

(z)  Christy  v.  Row  (1808),  1  Taunt.  300;  Metcalfe  v.  Britannia  Ironworks 
(1877),  46  L.  J.  Q.  B.  443;  2  Q.  B.  D.  423.  See  The  Tewtomia  (1871),  41  L.  J. 
Adm.  57;  L.  E.  4  P.  C.  171. 

(0.1)  Cutter  V.  Powell  (1795),  6  T.  E.  320;  2  Smith,  L.  0.  1. 

(JO  Merchant  Shipping  Act,  1894,  ss.  157,  158,  162,  169. 
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tion  on  the  one  part  accepted  by  the  other,  without  mention  'of 
payment  for  the  time  elapsed  since  the  last  quarter,  it  was  held  that 
no  claim  could  afterwards  be  made  for  the  services  rendered  during- 
that  time  (c) .  But  in  a  case  of  money  lent  under  a  special  contract 
which  was  afterwards  rescinded  by  mutual  agreement,  it  was  held 
that  the  money  still  remained  due;  the  rescission  relating  only  to 
the  further  execution  of  the  contract  {d) . — Upon  this  principle  where 
one  of  the  partners  has  paid  a  premium  upon  becoming  a  member  no 
claim  can  be  made  for  a  return  of  any  part  of  the  premium  unless 
there  is  an  agreement  between  the  parties  to  that  effect;  but  under  the 
like  circumstances  the  Court,  in  dissolving  a  partnership,  administers 
relief  ,upon  .equitable  principles  by  directing  a  return  of  premium 
proportionate  to  the  part  failure  of  consideration  (e);  and  where  a 
partner  may  dissolve  the  partnership  by  notice  at  any  time,  he  will 
not  be  allowed  to  do  so  without  returning  a  proportionate  part  of  the 
premium,  paid  by  the  other  party  (/) . 

Tho  debt  or  promise  implied  upon  an  executed  consideration, 
whether  wholly  or  in  part  executed,  is  measured  in  amount  by  its 
money  value.  This  value  is  presumptively  that  put  upon  it  by  the 
parties,  as  in  the  case  of  a  fixed  charge  for  services  or  a  fixed  price 
for  goods;  but  if  there  is  no  agreed  value,  it  is  assessed  in  an  action 
by  the  Court  or  a  jury  at  so  much  as  the  consideration  was  worth  at 
the  usual  .rate  of  remuneration.  This  value  is  commonly  called  a 
quantum  meruit  for  work  and  services,  and  a  quantum  valebat  for 
goods  and  materials,  and  was  formerly  so  charged  in  pleading  where 
no  fixed  J)rioe  could  be  proved  (g) .  Any  proved  imperfection  or 
deficiency  in  the  work  or  goods  may  be  taken  into  consideration  in 
estimating  the  value  (h) . 

(d)  Lamburn  v.   CruAen  (1841),  10  L.  J.  C.  P.  121;  2  Man.  &  G.  253. 
Id)  James  v.   Cotton  (1831),  9  L.  J.  0.  S.  0.  P.  55;   7  Bing.  266. 

(e)  Partnership  Act,  1890,  s.  40;  Lee  v.  Page  (1860),  30  L.  J.  C.  857; 
Atwood  V.  Mamie  (1868),  L.  R.  3  Oh.  369;  Selfield  v.  Sourne  '(1894),  63  L.  J.  0. 
104;   [18941  1  Ch.  621. 

(/)  Partnership  Act,  1890,  s.  40;  Featkerstonfumgh  v.  Turner  (1859),  2& 
L.  J.  C.  812;  25  Beav.  382;  Rmhe  v.  Nishet  (1881),  50  L.  J.  O.  588. 

(j?)  1  Chitty  on  Pleading,  6th  ed.  341;  Webber  v.  Timll,  2  Wms.  Saund. 
4th  ed.  121  e,  n.  (2);  Lmng  v.  Fidgeon  (1815),  6  Taunt.  108.  Sale  of  Goods 
Act,   1893,  o.  8. 

(A)  Osborne  v.  Rogers  (1670),  1  Wms.  Saund.  365,  n.  (4);  Peeters  v.  Ofiie 
(1671),  2  Wms.  Saund.  742,  n.  (1);   Farmworth  v.  Garrard  (1807),  1  Camp.  38. 
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Chapter  I. 

SIMPLE  CONTEACTS. 

Seot.  II.— OONTEACTS  IMPLIED  IN  LAW. 

§  1.    Debts  foe  Money  Paid. 
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Simple  contracts  arising  independently  of  agreement,  or  contracts 
implied  in  law,  include  transactions  affecting  the  two  parties,  other 
than  an  agreement  between  them,  upon  which  the  law  operates  by 
imposing  a  contract,  that  is,  a  liability  on  the  one  side  and  a  cor- 
relative right  on  the  other  (a) .  The  transactions  which  give  rise  to 
contracts  of  this  kind,  may  be  described  generally  as  importing  that 
some  undue  pecuniary  inequality  exists  in  the  one  party  relatively 
to  the  other,  which  the  law  recognises  as  requiring  compensation 
upon  equitable  principles  (6);  and  the  law  not  only  imposes  a  debt, 
but  further  implies  a  promise  to  pay  the  debt;  and  the  remedy  for 
the  implied  promise  thus  created  was  assimilated  in  legal  form  to 
contracts  founded  on  agreement  which  contained  a  promise  in  fact, 
namely,  an  action  on  the  case  on  assumpsit  (c) .     The  promise  here 

(o)  See  ante,  p.  8. 

(6)  Maule,  J.,  Lewis  v.  Campbell  (1842),  19  L.  J.  0.  P.  130;  8  C.  B.  545 

(e)  SlaO^e's  case  (1602),  4  Co.  92  b. 
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implied  is,  liowever,  a,  fiction  of  law,  and  therefore  requires  to  be 
■distinguished  from  the  implied  promises  already  mentioned,  in  which 
the  promise  is  an  implication  or  inference  of  fact,  and  which  are 
termed  implied  promises  merely  to  distinguish  them  from  express 
promises  or  promises  expressed  in  words  (d) .  The  distinction  of 
promises  in  fact  and  promises  in  law,  and  of  contracts  arising  from 
agreement  and  contracts  implied  in  law  independently  of  agreement, 
seems  sufficiently  clear  in  principle;  but  cases  occur  which  are  difficult 
to  refer  exclusively  to  either  class,  and  which  may,  perhaps,  be  referred 
either  to  the  one  or  to  the  other  according  to  the  different  aspects  in 
which  the  facts  are  regarded. 

Contracts  implied  in  law  may  be  classed  under  the  following  heads 
(retaining  the  summary  statements  of  the  consideration  which  were 
in  use  under  the  common  law  system  of  pleading  and  by  which  they 
have  hitherto  been  designated)  (e):  namely,  debts  for  money  paid 
by  one  party  for  the  use  of  another;  debts  for  money  received  by 
one  party  for  the  use  of  another;  debts  for  money  found  to  be  due 
upon  accounts  stated  between  the  parties.  To  which  may  be  added 
by  analogy  debts  due  upon  foreign  judgments  and  other  debts  due 
under  foreign  law;  such  liabilities  being  recognised  in  the  Courts 
of  this  country  as  simple  contract  debts. 

A  debt  for  money  paid  arises  where  a  person  has  paid  (/)  money 
for  another  under  circumstances  and  upon  occasions  which  make  it 
just  and  equitable  that  it  should  be  repaid;  a  debt  or  promise  to 
pay  is  then  implied  in  law,  without  any  actual  agreement  to  that 
effect  (gr).  Where  there  is  an  express  request  to  pay  the  money, 
importing  a  promise  to  repay  the  amount,  or  where  such  request  can 
be  inferred  as  a  fact  from  the  circumstances,  the  transaction  then 
involves  an  actual  agreement  and  produces  a  contract  in  the  form  of 
a  consideration  executed  upon  request.  Where  there  is  no  request 
in  fact,  nor  any  actual  agreement  respecting  the  payment,  but  the 
circumstances  alone  raise  the  debt,  the  law  implies  a  fictitious  request 
to  pay  it;  by  means  of  which  the  plaintiff  was  enabled  in  pleading 
under  the  old  system,  to  state  his  claim  in  the  compendious  form 
already  referred  to  of  "  money  paid  by  the  plaintiff  for  the  defendant 

(d)  See  ante,  p.  9. 

(e)  See  ZagM  v.   Grunwaldt  (1909),  79  L.  J.  K.  B.  85;   [1910]  1  K.  B.  41. 
(/)  Maicwell  v.  Jame&on  (I8I18),  2  B.  &  Aid.  51;  Adams  v.  Barney  (1830),  8 

L.  J.  0.  S.  C.  P.  165;  6  Bing.  506. 

(^)  Maule,  J.,  Lmins  v.  Campbell  (1842),  19  L.  J.  0.  P.  130;  8  C.  B.  545. 
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at  his  request,"  instead  of  stating  in  detail  the  circumstances  of  the 
payment  {h) . 

Where  there  is  an  express  contract  between  the  parties,  a  debt 
cannot  be  charged  against  a  person  as  an  implied  debt  for  money 
paid;  for  the  liability  is  then  chargeable  only  according  to  the  con- 
tract, which  excludes  any  implied  debt  independent  of  the  contract. 
But  an  express  contract  may  operate  in  its  terms  as  a  request  in 
fact  to  pay  the  money,  and  a  claim  may  then  be  supported,  in  point 
of  form,  as  a  debt  for  money  paid  according  to  the  request  (i) . 

A  voluntary  payment  of  the  debt  of  another,  without  request, 
and  under  no  legal  liability  or  compulsion,  gives  no  claim  for  the 
money  paid  against  the  person  whose  debt  is  discharged  (fc) .  Accord- 
ingly, where  a  person  has  voluntarily  paid  the  premiums  necessary 
to  keep  up  a  policy  of  insurance,  without  having  any  request,  con- 
tract, duty,  or  interest  to  do  so,  he  can  neither  recover  the  amount 
paid  against  the  owner  who  takes  the  benefit  of  it,  nor  claim  any  lien 
upon  the  policy  for  the  money  paid  (I) .  The  payment  of  a  bill  of 
exchange  for  honour  supra  protest,  in  order  to  operate  as  such,  and 
not  as  a  mere  voluntary  payment,  must  be  attested  by  a  notarial  act 
of  honour  (to)  . 

A  debt  cannot  be  charged  against  a  person  for  money  paid  on 
account  of  a  mere  moral  obligation  or  duty  on  his  part,  which  does 
not  discharge  him  from  a  legal  duty,  unless  paid  at  his  express 
request  (n) . 

Where  a  person  has  been  compelled  by  legal  process  to  pay,  or 
being  so  compellable  (o),  has  paid,  money  which  another  person  was 
ultimately  liable,  at  law  or  in  equity,  to  pay,  so  that  the  latter  has 
•obtained  the  benefit  of  the  payment  by  the  discharge  of  his  liability,. 

(A)  Osborne  v.  Rogers  (1670),  1  Wms.  Saund.  357,  n.  (1) :  per  cur.  Brittain  v 
Lloyd  (1M5),  15  L.  3.  Ex.  43;   14  M.  &  W.  773. 

(»)  Lubhooh  V.  Tribe  (1838),  7  L.  J.  Ex.  158;  3  M.  &  W.  607;  Lewis  v 
Campbell  (1849),  19  L.  J.  C.  P.  130;  8  0.  B.  541;  Phillips  v.  Miller  (1875)  44 
L.  J.  C.  P.  26S;  L.  R.  10  0.  P.  420.  ^        --.     * 

(A)  Greaves  v.  Hephe  (1818),  2  B.  &  Aid.  131;  Johnson  v.  Royal  Mail  Co 
(1867),  37  L.  J.  C.  P.  48;  L.  B.  3  0.  P.  43;  Shrewsbury  (Earl)  v.  Wirral  Rva 
(1896),  64  L.  J.  C.  850;  [1895]  2  Ch.  812;  OUnton's  Claim  (1908),  77  L  J  c' 
796;  [19081  2  Ch.  515.  See  Mx  p.  Of.  Receiver,  Re  Hall  (1907),  76  L.  J  K  b' 
546;   [1907]  1  K.  B.  875.  •      •     • 

(0  Re   Leslie    (1883),   52  L.  J.   C.  764;  23  Ch.   D.   552;  Falcke  v.   Scottish 
Imperial  Ins^e.  (1886),  56  I>.  J.  C.  707;  34  Ch.  D.  234;  Re  Winchelsea's  (B'arl\ 
Policy  Trusts    (1888),  39  Ch.  D.  168;  Re  Pearce's  Trusts   (1908),  77  L    J    O 
784;    [1908]  2.Ch.  492.  ^         J>      >    ^-    o-   ^■ 

(m)  Bills  of  Exchange  Act,  1882,  a.  68,  sub-s.  2. 

In)  Wennall  v.  AMey  (1802),  3  Bos.  ■&  V.  47,  and  note 

(o)  Carter  v.  Carter  (1829),  7  L.  J.  0.  S.  C.  P.  141;  3  Bing    406 
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the  person  making  the  payment  may  charge  the  person  so  discharged 
with  a  debt  for  the  money  paid  for  his  use  (p) :  as  where  an  executor 
has  been  compelled  to  pay  legacy  duty,  the  charge  of  which  falls  upon 
the  legatee  {q) ;  where  a  broker  employed  to  buy  shares  has  been 
compelled  by  the  rules  of  the  Stock  Exchange  or  share  market  to 
pay  the  price,  or  difference  upon  a  resale,  or  other  charges  that  fall 
upon  the  buyer  (r) ;  where  a  lessor  has  been  compelled  to  pay  the 
costs  of  preparing  a  lease,  which  by  the  usual  custom  is  prepared  by 
the  lessor's  solicitor  and  paid  for  by  the  lessee  (s);  where  one  of  two 
partners  paid  a  several  debt  of  his  own  with  a  promissory  note  drawn 
in  the  partnership  name,  which  his  partner  being  sued  was  compelled 
to  pay  (<);  where  a  lessee,  after  assignment  of  a  lease,  is  compelled 
to  discharge  liabilities  under  the  lease,  which  are  primarily  incumbent 
upon  the  assignee  in  possession,  he  may  charge  the  assignee  with  the 
amount  as  a  debt  for  money  paid  for  his  use  (m)  ;  but  he  cannot  so 
claim  against  an  underlessee,  who  is  under  no  liability  except  to  his 
own  lessor  under  the  sub-lease  (x).  As  the  husband  of  a  deceased 
woman  is  bound  by  law  to  undertake  the  duty  of  burying  his  wife, 
he  must  refund  to  a  person  who,  under  circumstances  of  necessity, 
undertakes  the  charges  of  her  funeral  the  money  he  may  have  paid  (y). 
But  the  implied  liability  of  the  personal  representative  for  the  funeral 
expenses  of  a  deceased  person  is  limited  to  assets  (2) .  By  an  exten- 
sion of  the  same  principle,  where  a  purchaser  of  goods  has  been 
'compelled  to  pay  the  value  of  goods  to  the  owner  upon  his  waiving 
a  tort,  he  may  recover  from  the  person  wrongfully  obtaining  the 
possession  of  the  goods  the  amount  of  the  compensation  so  paid  (a). 
Courts  of  equity  did  not  entertain  actions  for  a  bare  money  claim, 
but  where  it  could  be  shown  that  money  of  the  lender  had  been  appUed 
by  the  borrower  in  payment  of  an  actual  debt  due  by  the  borrower 

(p)  Pmonal  v.  Ferrand  (1827),  5  L.  J.  0.  S.  K.  B.  176;  6  B.  &  0.  439;  Ilutton 
V.  Eyre  (1815),  6  Taunt.  2)89;  A-ndrew  v.  St.  Olave's  Bd.  of  Wks.  (189S),  67 
I>.  J.  Q.  B.  592;   [189«]  1  Q.  B.  775. 

(o)  Bate  V.  Payne  (1849),  18  L.  J.  Q.  B.  273;   13  Q.  B.  900. 

(r)  Taylor  v.  Stray  (1857),  26  L.  J.  0.  P.  287;  2  0.  B.  N.  S.  175;  Smith  v. 
Undo  (1858),  27  L.  J.  C.  P.  335;  5  C.  B.  N.  S.  587;  Perry  v.  Barnett  (1885), 
54  L.  J.  Q.  B.  466;  15  Q.  B.  D.  388;  Barker  v.  Edwards  (1887),  57  L.  J. 
Q.  B.  147;  Sams  y.  Eoward  (1889),  59  L.  J.  Q.  B.  133;  24  Q.  B.  D.  691. 

(s)  Grissell  v.  Robinson  (1836),  5  L.  J.  C.  P.  313;  3  Bing.  N.  0.  10. 

(t)  Cross  V.  Cheshire  (1851),  21  L.  J.  Ex.  3;  7  Ex.  43. 

(u)  Moule  V.  Garrett  (1861),  41  L.  J.  Ex.  62;  L.  U.  7  Ex.  101. 

(«)  Pontifex  V.  Foord  (1884),  53  L.  J.  Ci.  B.  321;   12  Q.  B.  D.  152. 

(y)  BradstMW  f.  Beard  (1861),  31  L.  J.  C.  P.  273;   12  0.  B.  N.  S.  344. 

(z)  Sogers  v.  Price  (1829),  3  Y.  &  J.  28;  Brioe  v.  Wilson  (1834),  3  L.  J. 
K.  B.  93;  3  Nev.  &  M.  512. 

(a)  Longchamp  v.  Kenny  (1779),  1  Dougl.  137;  Brovm  v.  Hodgson  (1811), 
4  Taunt.   189. 
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to  another  person,  the  lender  was,  to  this  extent,  entitled  to  be  con- 
sidered as  standing  in  the  shoes  of  the  original  creditor  who  had  been 
paid  off,  provided  that  two  circumstances  concurred,  first,  that  there 
was  an  actual  payment,  and  not  a  discharge  by  means  of  an  adjust- 
ment of  accounts,  and  in  the  case  of  a  borrower  with  limited  borrowing 
powers,  that  the  total  authorised  indebtedness  was  not  exceeded;  and 
this  doctrine  is  now  applicable  in  all  courts  (b).  Accordingly,  if  a 
company  raises  money  without  any  borrowing  powers,  or  in  excess 
of  its  borrowing  powers,  and  applies  it  in  discharge  of  debts  and 
liabilities,  the  lender  may,  though  he  cannot  charge  the  company  with 
the  loan,  recover  back  so  much  of  the  money  as  has  been  applied  in 
discharge  of  its  legal  liabilities,  whether  accruing  before  or  after  the 
advance  (c).  This  principle  is  the  basis  of  the  securities  called  Lloyd's 
Bonds,  which  are  bonds  or  debentures  issued  by  railway  companies 
to  contractors  and  other  creditors  in  acknowledgment  of  debts  actually 
due,  upon  which  they  can  raise  money  in  payment;  thereby  placing 
the  assignees  or  holders  of  the  bonds  in  the  position  of  creditors  of 
the  company  to  the  amount  of  debts  discharged  with  their  money  {d) . 
To  this  principle  must  be  referred  the  right  to  recover  out  of  the 
property  of  a  lunatic  money  expended  in  necessaries  for  him(e); 
and  probably  also  the  right  of  a  person  who  has  placed  himself  in 
loco  parentis  to  be  repaid  a  premium  paid  upon  apprenticeship  out  of 
a  legacy  to  which  an  infant  is  entitled  (/) .  This  equitable  right 
constitutes  a  new  obligation  in  the  nature  of  a  simple  contract 
debt(g().  This  right  of  subrogation  is  only  an  implied  right,  and 
may  consequently  be  excluded  by  the  contract  actually  made(/i). 

A  surety  who  has  been  compelled  to  pay  the  debt  of  the  principal 
debtor  may  charge  him  with  an  implied  debt  or  promise  to  pay  the 
amount  (i) .  Where  the  amount  for  which  the  surety  is  liable  is 
ascertained,  but  not  before,  he  may  take  proceedings  against  the 

(6)  Bannatyne  v.  Mclver  (1905),  75  L.  J.  K.  B.  120;  [1906]  1  K.  B.  103; 
Reversion  Fund  &  Insce.  Co.  v.  Maison  Gosway  (1912'),  82  L.  J.  K  B  Sia- 
[1913]  1  K.  B.  364.  »    ^        j,  ■      ■   oi^, 

(c)  Wenlooh  v.  River  Dee  Co.  (1887),  56  L.  J.  Q.  B.  589;  19  Q.  B  D  155- 
S.  C.  (1888),  57  L,  J.  0.  946;  38  C!h.  D.  534.  See  Sinolair  v.  Brougham  (1914-)' 
83  L.  J.  0.  465;  [1914]  A.  0.  398.  i  i'  v        ;, 

{d)  Re  Cork  and  Youghal  Ry.  (1869),  39  L.  J.  0.  277;  L.  R.  4  Ch    748 

(e)  Re  Beavan  (1911),  81  L..  J.  C.  113;   [1912]  1  Ch.  196. 

(/)  Worthington  v.   McCraer  (1856),  26  L.  J.  0.  286;  23  Beav.  81. 

(§')  Re  Wrexham  Mold  ^  Connah's  Quay  Ry.  (1899),  68  L.  J.  Ch.  27o';  [1899]  1 

(A)  Re  Boynton,  Ltd.   (1910),  79  L.  J.  0.  247;   [1910]  1  Ch.  519. 
(«)  Huntley   v.    Sanderson   (1833),   2  L.   J.   Ex.   204;  1   Cr.   &  ji     467      Srr 
Toussaint  v.   Martinnant  (1787),  2  T.  R.  at  p.  105.  '  ' 
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principal  debtor  to  compel  payment  to  the  creditor  (k).  Owing  to  a 
technicality  of  the  common  law,  if  a  surety  took  a  bond  of  indemnity 
he  was  limited  to  that  security  (Z);  but  if  he  took  any  other  security, 
it  became  a  question  of  fact  whether  it  was  given  in  pursuance  of 
an  arrangement  that  the  co-surety  should  be  thereby  discharged,  or 
merely  given  by  way  of  collateral  security  (m) . — A  drawer  or  indorser 
of  a  bill  of  exchange  is  in  the  position  of  surety,  and  if  compelled  to 
pay,  may  claim  the  amount  from  the  acceptor  whether  he  has  paid 
the  whole  or  a  part  (w) .  So  where  a  guarantee  is  given  for  a  bill 
without  indorsement,  as  in  the  case  of  bill  brokers  giving  to  bankers 
a  general  guarantee  of  all  bills  discounted,  if  the  guarantor  is  com- 
pelled to  pay  the  bill  he  may  recover  the  sum  paid  from  the  party 
■primarily  liable  (o) . — A  party  who  has  given  a  bill  of  exchange  or 
promissory  note  for  accommodation,  that  is,  without  consideration  (f), 
or  for  a  consideration  or  purpose  which  is  satisfied  or  has  failed, 
leaving  the  parties  in  the  same  position  as  upon  an  accommodation 
bill  (g),  if  compelled  to  pay,  may  recover  the  amount  as  money  paid 
for  the  party  accommodated,  but  not  where  the  payment  is 
voluntary  (r) . 

Where  several  persons  are  co-debtors  for  the  same  debt  or  liability, 
■which  as  between  themselves  is  payable  in  several  shares,  and  one  is 
compelled  to  pay  the  whole,  or  a  part  greater  than  his  share,  he  is 
entitled  to  recover  from  each  of  the  others  a  contribution,  or  propor- 
tion of  the  excess  beyond  his  own  share  as  a  debt  for  money  paid  (s): 
as  where  one  of  several  owners  of  land  subject  to  a  rent-charge  is 
made  to  pay  the  whole,  he  has  a  right  of  contribution  from  the 
others  (^).  But  if  the  payment  be  voluntary,  there  is  no  right  of 
contribution,  although  there  is  community  of  interest,  as  in  the  case 

(k)  Ascherson  v.  Tredegar  Dry  T>och  Co.  (1909),  78  L.  J.  0.  697;  [19091  2 
Oh.  401;  Morrison  v.  Barhing  Chemicals  Co.,  (1919)  »8  L.  J.  C.  314;  [1919]  2 
Oh.  325. 

(0  See  1  Wms.  Saund.  562,  n.  id). 

Im)  Done  v.  Walley  (184«),  17  L.  J.  Ex.  225;   2  Ex.  198. 

In)  Bills  of  Exchange  Act,  1882,  s.  59  (2);  Pownal  v.  Ferrand  (1827),  5 
L.  J.  0.  S.  K.  B.  176;  6  B.  &  C.  439;  Jones  v.  Sroadkurst  (1850),  9  C.  B. 
173;   Woodward  v.  Pell  (1868),  38  L.  J.  Q.  B.  30;  L.  R.  4  Q.  B.  55. 

(o)  Sx  p.  Bishop  (1880),  50  L.  J.  C.  18;   15  Ch.  D.  400. 

Ip)  Bills  of  Exchange  Act,  1882,  o.  28;  Driver  v.  Burton  (1862),  21  L.  J. 
Q.  D.  157;  17  Q.  B.  980. 

(?)  Hooper  v.   Treffry   (1847),  16  L.  J.   Ex.  233;   1  Ex.   17. 

(?•)  Reynolds  v.  Doyle  (1840),  1  Man.  &  G.  753;  Sleigh  T.  Sleigh  (1850),  19 
L.  J.  Ex.  345;   5  Ex.  514. 

(s)  Edger  v.  Knapp  (1843),  5  Man.  &  G.  763;  RamskUl  v.  Edwards  (1885),  65 
L.  J.  C.  81;  31  Ch.  D.  100. 

(0   Christie  v.   Barker  (1884),  53  L.  J.  Q.  B.  537. 
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of  partners,  or  tenants  in  oommon  (m)  .  Where  several  persons  were 
underlessees  at  distinct  rents  of  separate  parts  of  premises,  the  whole 
of  which  were  held  under  one  lease  at  an  entire  rent,  and  one  was 
compelled  under  threat  of  distress  to  pay  the  whole  rent  to  the  superior 
landlord,  it  was  held  there  was  no  right  of  contribution  between  the 
underlessees,  there  being  no  community  of  interest;  the  only  remedy 
being  against  the  lessor  who  was  discharged  by  the  payment  {x). 

Where  several  persons  are  co-sureties  for  the  liability  of  the  same 
debtor,  and  one  of  them  is  called  upon  to  pay  more  than  his  share,  he 
has,  prima,  facie,  the  right  to  contribution  from  the  others  propor- 
tionately to  the  amounts  for  which  each  is  a  surety  (i/).     This  right 
the  surety  could  enforce  against  his  co-sureties  in  an  action  for  money 
paid  (z) .     The  fact  of  several  persons  being  sureties  for  the  same 
debt  presumptively  creates  the  relation  of  co-sureties  with  the  right 
of  contribution,  though  they  are  bound  by  different  instruments  and 
in  different  amounts  and  at  different  times,  and  unknown  to  one 
another;  and  the  fact  of  suretyship  may  be  proved  or  disproved  by 
evidence  extrinsic   to   the   written   instrument  («).      Where   several 
persons  become  parties  to  a  bill    of    exchange  for  the  purpose  of 
securing  a  debt,  their  relation  inter  se  as  principal  and  sureties  may 
be  shown  in  order  to  displace  or  qualify  their  relative  rights  and 
liabilities  apparent  upon  the  face  of  the  bill  in  order  to  claim  con- 
tribution: as  where  one  person  draws  and  another  indorses  a  bill  of 
exchange  for  the  accommodation  of  the  acceptor  (6);  or  where  several 
persons  indorse  a  bill  successively  as  co-sureties  of  the  same  debt  (c) . — 
But  the  implied  liabilities  of  co-sureties  may  be  qualified  by  express 
contract  (d) .     Where  several  persons  being  respectively  sureties  for 
different  debts  of  the  same  debtor  entered  into  a  written  agreement 
to  supply  funds  for  discharging  all  the  debts  in  equal  shares,  it  was 
held  that  the  agreement  applied  only  to  the  discharge  of  the^  debts; 

(m)  Re  Webb  (1818),  8  Taunt.  443;  Leigh  v.  Dickeson  (1884),  54  L.  J 
Q.  B.  18;  15  Q.  B.  D.  60. 

(»)  Hunter  v.  Sunt  (1845),  14  L.  J.  0.  P.  113;  1  0.  B.  300;  Johnson  v 
rrud  (1890),  59  L.  J.  C.  322;  44  Ch.  D.  146. 

(y)  Dering  v.   Winchel»ea  (EarV)  (1787),  1  Cox,  318;   2  Wh.'  &  T.  L.   C    535 

(«)  Kemp  V.   Vinden  (1844),  13  L.  J.  Ex.  137;   12  M.  &  W.   421. 

(a)  Dering  v.  WincheUea  (JEurX)  (1787),  1  Cox,  318;  2  Wh.  &  T.  L.  C.  113- 
Coope  V.  Twynam  (1823),  T.  &  R.  426;    Whiting  v.  Burke  (1871),  L.  E.  6  Ch. 

(J)  Reynolds  v.   Wheeler  (1861),  30  L.  J.  C.  P.  350;   10  C.  B.  N.  S.   561 
(c)  Macdonald  v.   Whitfield  (1883),  52  L.  J.  P.  C.  70;   8  Ap.  Ca.   733. 
{d)  Pendlebury  v.    Walker  (1841),  4  Y.  &  C.  Ex.  424;   Re  Denton  ri904')    73 
L.  J.  C.  465;   [1904]  2  Ch.  178.  \        ),   to 
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leaving  them  liable  for  contribution  inter  se  in  proportion  to  the 
original  debts  (e). 

Upon  the  death  of  one  of  several  co-debtors  or  co-sureties,  though' 
the  joint  liability  to  the  creditor  may  rest  upon  the  survivors  only, 
the  liability  to  contribution  is  not  increased  beyond  the  original  share- 
and  an  action  for  contribution  may  be  brought  against  the  executor 
of  the  deceased  (/).  But  in  the  case  of  a  continuing  guarantee  a 
surviving  surety  is  liable  for  advances  made  after  notice  given  of 
the  death  of  a  co-surety  (g) . — At  law,  no  allowance  was  made  for 
the  inability  of  some  to  pay  their  shares,  but  by  the  rule  of  equity, 
which  now  prevails  in  all  cases,  if  one  of  co-sureties  becomes  insolvent, 
the  contribution  of  the  others  is  increased  proportionately,  unless 
other  provision  is  made  by  the  instrument  creating  the  suretyship, 
in  which  event,  the  contract  prevails  (h) . 

A  surety  has  no  monetary  claim  against  a  co-surety  until  he  has 
paid  more  than  his  proportionate  share  of  the  principal  debt,  or  more 
than  his  proportion  of  what  the  sureties  can  ever  be  called  upon  to 
pay;  payment  of  his  share,  or  of  less  than  his  share,  gives  him  no 
claim  unless  it  operates  in  discharge  of  the  whole  debt,  or  unless  the 
whole  debt  is  otherwise  discharged,  leaving  no  further  liability  on 
the  suretiesi  (i) .  Nor  has  a  surety  any  claim  to  have  a  judicdal 
declaration  of  indemnity  before  any  liability  has  arisen  which  can 
give  rise  to  an  action  (fc).  But  where  the  liability  of  a  surety  is 
ascertained  by  judgment,  or  (in  the  case  of  a  deceased  surety)  the 
allowance  of  the  claim  in  an  administration  action,  then  before  any 
payment  there  may  be  a  judgment  declaring  the  right  to  contribution, 
and  ordering  indemnity  (J) .  In  an  action  against  a  surety,  a  co- 
surety may  be  brought  in  by  notice  to  defend,  and  may  avail  himself 
of  all  defences  of  the  surety,  including  those  which  the  latter  may 
have  debarred  himself  from  raising  (m) .     The  claim  of  a  surety  for 


(e)  AraedecTme    v.    Howard   (1875),   45  L.   J.   C.   622. 

(/)  Batard  v.  Ilawes  (1853),  22  L.  J.  Q.  B.  443;  2  E.  &  B.  287;  Bamskill  v. 
Edwards  (1885),  55  L.  J.  C.  81;  31  Ch.  D.  100. 

{g)  Beckett  v.  Addyman  (18S2),  51  L.  J.  Q.  B.  597;  9  Q.  B.  D.  783. 

(A)  Hitchman  v.  Stewart  (1855),  24  L.  J.  0.  690;  3  Drew.  271;  McKewan'a 
case  (1877).  46  L.  J.  C.  819;  6  Ch.  D.  447;  Lowe  v.  Sixon  (1885),  16  Q.  B.  D.  455. 

(i)  Re  Snowdon  (1881),  50  L.  J.  C.  540;  17  Ch.  D.  44;  Stirling  r.  Burdett 
(1911),  80  L.  J.  C.  49;   [1911]  2  Ch.  418. 

(h)  Hughes-Rallett  v.  Indian  Mammoth  Gold  Mines  (1883),  52  L.  J.  C.  418; 
22  Ch.   D.   561. 

(?)   W olmerahausen  v.   Oullick  (1893),  62  L.  J.  C.  773;    [1893]  2  Ch.  514. 

(m)   Callender  v.    Wallingford  (1884),  53  L.  J.   Q.  B.  569. 
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contribution  entitles  him  to  a  complete  indemnity  and  carries  interest, 
whether  the  right  be  express  or  implied  (n) . 

There  is  no  right  of  contribution  at  law  between  persons  who  are 
all  liable  for  the  same  wrongful  act,  where  the  person  seeking  con- 
tribution must  be  presumed  to  have  known  that  he  was  doing  an 
unlawful  act;  they  are  severally  liable  though  they  may  be^sued 
jointly;  and  if  one  is  compelled  to  pay  the  whole  amount  of  damages:, 
he  cannot,  under  the  circumstances  mentioned,  recover  contribution 
or  indemnity  from  the  others  (o).  And  one  defendant  cannot  sue 
another  for  a  contribution  to  the  costs  of  an  action  to  which  both  are 
liable  (;>).— In  cases  of  breach  of  trust  there  may  be  contribution, 
according  to  the  circumstances,  between  those  co-trustees  who  have 
concurred  in  it  (g) ;  unless  the  party  claiming  contribution  is  a 
solicitor  to  the  other  parties  (?•).  And  by  the  Directors'  Liability 
Act,  1890,  s.  5,  a  director  who  has  become  liable  to  make  any  pay- 
ment for  untrue  statements  in  a  prospectus  under  that  Act  is  entitled 
to  contribution  "as  in  cases  of  contract"  from  any  other  person 
who  would  have  been  liable  to  make  the  same  payment. 

Where  several  insurers  insure  the  same  risk  to  the  same  person, 
they  are  presumptively  entitled  to  contribution  pro  rata  to  satisfy 
the  loss  against  which  they  have  all  insured;  so  that  if  one  insurer 
pays  the  whole  loss,  he  stands  in  the  place  of  the  assured  to  claim' 
contribution  from  the  other  insurers  (s).  It  is  immaterial  to  the 
right  of  contribution  that  the  insurances  are  not  all  in  the  same  name 
if  they  are  all  in  the  same  interest;  but  no  contribution  arises  between 
insurers  who  insure  the  same  risk  to  several  persons  independently 
and  without  any  relation  between  them  upon  which  to  found  such 
claim  (t).  Nor  is  there  any  right  of  contribution  between  insurers 
of  different  subjects  against  the  same  risk,  where  payment  upon  one 

(»»)  Ea;  p.  Bishop  (1880),  50  L.  J.  C.  18;   15  Ch.  D.  400. 

(o)  Merryweather  v.  Nimn  (1799),  8  T.  R.  1»6;  1  Smith,  L.  C.  383;  Burrows 
».  Rhodes  (1899),  68  L.  J.  Q.  B.  545;   [1899]  1  Q.  B.  -816. 

(p)  Dmrsly  v.  Middleweek  (1881),  50  L.  J.  C.  777;  18  Ch.  D.  236  See 
Stumm  T.  Dixon  (1889),  58  L.  J.  Q.  B.  183;  22  Q.  B.  D.  529. 

(j)  Bahin  v.  Eughes  (1886),  55  !>.  J.  0.  472;  31  Ch.  D.  390;  ChilUngworth  t 
Chambers  (1896),  66  L.  J.  C.  343;  [18'96]  1  Ch.  685;  Robinsm  v.  HarUn  (1896") 
65  L.  J.  C.  773;   [1896]  2  Ch.  415.  ^' 

(/)  Re  Turner  (1897),  66  L.  J.  C.  282;  [1897]  1  Ch.  636;  Head  v.  Gould 
(1898),  67  L.  J.  C.  480;   [1898]  2  Ch.  260. 

(s)  Marine  Insurance  Act,  1906,  s.  67  (2),  s.  80;  Newby  v.  Reed  (1763')  1 
W.  Bl.   416;   Davis  v.   GUdart,  Park,  Insce.,  424. 

it)  North  British  Sf  Mercantile  Insce.  v.  London,  Liverpool  &  Globe  Ininty 
(1877),  46  L.  J.  C.  537;  5  Ch.  D.  569. 

4(2) 
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does  not  diminish  the  loss  on  the  other;  as  in  the  case  of  insurances 
upon  a  ship  and  the  freight  (m)  . 

Insurance  is  a  contract  of  indemnity  only ;  consequently  an  insurer 
of  property,  upon  payment  of  the  amount  due  under  the  contract,  is 
subrogated  to  the  assured,  that  is,  is  considered  in  equity  as  standing 
in  his  place,  and  may  pursue  his  remedies  against  a  person  primarily 
liable  for  the  loss  (x) .  As  in  the  case  of  an  insurance  against  fire 
of  premises  where  the  loss  is  caused  by  the  wilful  or  negligent  act  of 
a  third  party  (y);  or  of  an  insurance  upon  goods  lost  at  sea  'where 
the  shipowner  is  liable  (z) ;  or  of  an  insurance  of  cargo  which  is  lost 
by  jettison  for  which  there  is  a  claim  for  general  average  (a);  in  all 
these  cases  the  insurer  having  paid  the  assured  the  total  amount  of 
the  loss  may  recover  from  the  party  liable  as  money  paid  for  his  use, 
the  amount  so  paid.  And  upon  a  valued  policy  the  insurer  was  held 
entitled  to  recover  from  the  assured  the  sum  which  he  had  recovered 
in  the  Admiralty  Court,  although  based  upon  a  value  higher  thaa 
that  mentioned  in  the  policy,  but  was  restricted  to  the  amount  of  the 
total  sum  assured  {b).  A  re-insurance  also  is  a  contract  of  indemnity, 
and  the  rights  of  the  parties  under  the  policy  are  adjusted  upon  the 
same  principle  (c). — The  insurer  has  no  better  remedy  than  the 
assured,  and  if  the  latter  can  make  no  claim  neither  can  the  former: 
as  where  the  ship  insured  was  lost  by  a  collision  at  sea  with  another 
ship  of  the  same  owner,  it  was  held  that  the  underwriter,  who  had 
paid  for  a  total  loss,  had  no  claim,  because  the  insured  could  have  no 
action  against  himself  (d) .  So  where  property  insured  against  fire 
was  wilfully  burnt  by  the  wife  of  the  assured,  it  was  held  that  the 
insurer  had  no  remedy  against  the  wife(e). 

General  average  in  maritime  law  is  the  contribution  from  the 
several  owners  of  a  ship  and  cargo  to  the  loss  of  a  portion  which  is 

00  Sea  Ins.oe.  v.  Hodden  (1S84),  53  L.  J.  Q.  B.  252;  13  Q.  B.  D.  706. 

(x)  Marine  Insurance  Act,  1906,  a.  79;  Irvmg  v.  Sichardson  (1831),  9  L.  J. 
0.  S.  K.  B.  225;  2  B.  &  Ad.  193;  Phoenix  As^ce.  v.  Spooner  (1905),  74  L.  J. 
K  B  792'  [1905]  2  K.  B.  753;  AssicwazUme  Generate  de  Trieste  v.  Empress 
Assce.   (1907),  76  L.  J.  K.  B.  980;   [1907]  2  K.  B.  814. 

(m)  Mawn  V.  Sainsbiiry  (1782),  3  Dougl.  61;  OommercUil  Union  Assce.  v. 
Lister  (1874),  43  L.  J.  0.  601 ;  L.  R.  9  Oh.  483. 

(z)  Dufourcet  v.  BisAap  (18«i7),  56  L.  J.  Q.  B.  497;  18  Q.  B.  D.  373. 

(a)  Dickinson  v.   Jardiiie  (1868),  37  L.  J.  O.  P.  321;   L.  R.  3  C.  P.  639. 

(b)  Thames  #  Mersey  Insce.  v.  British  ^  Chilian  SS.  Co.  (1915),  85  L.  J.  K.  B. 
384;   [1916]  1  K.  B.  30. 

(o)  British  Dominions  Gen.  Assoe.  v.  Duder  (1915),  84  L.  J.  K.  B.  1401; 
[1914]   2   K.   B.   3»4. 

(d)  Simpsm  v.   Thomson   (1877),  3  Ap.  Oa.  279. 

(e)  Midland  Insce.  v.  Smith  (1881),  50  L.  .7.  Q.  B.  329;  6  Q.  B.  D.  561. 
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sacrificed  in  time  of  danger  for  the  safety  of  the  whole,  as  in  the 
case  of  cargo  jettisoned.  The  person  upon  whom  the  sacrifice  falls  is 
entitled  to  call  upon  the  others  whose  property  is  saved  for  a  general 
average  contribution,  adjusted  according  to  value,  which  he  may 
recover  in  an  action  at  common  law  for  money  paid  (/) .  But  a 
person  who  is  guilty  of,  or  responsible  for,  a  wrongful  act  leading 
to  the  loss,  will  lose  his  right  to  contribution  unless  expressly  reserved 
by  contract  {g) .  And  it  is  said,  that  the  principle  of  general  average, 
in  maritime  law,  applies  to  all  other  cases  of  voluntary  sacrifice 
properly  made  for  the  common  benefit  (^).  An  extraordinary  ex- 
penditure incurred  in  saving  the  whole  is  as  much  a  sacrifice  as  if 
goods  or  money's  worth  were  thrown  away  (i) .  Goods,  such  as  specie, 
which  on  account  of  their  intrinsic  value  have  been  removed  from  a 
ship  on  approach  of  danger  for  their  own  safety  and  not  for  the 
common  safety  of  all,  do  not  contribute  to  the  general  average  (fc) . 
The  shipowner  has  a  lien  for  the  general  average  upon  the  whole 
cargo :  and  it  is  his  duty  to  enforce  it  by  having  an  adj  ustment  made 
of  the  contribution  and  collecting  the  amount,  or  taking  reasonable 
security  for  it  before  delivering  the  goods  to  the  consignees  (l) . 

Where  a  person  has  been  compelled  to  pay  the  debt  of  another  by 
a  legal  restraint  of  his  goods  for  the  debt,  he  may  recover  the  amount 
as  a  debt  for  money  paid  (m) :  the  shipowner  is  bound  to  deliver 
the  cargo  on  payment  of  freight  only,  and  where  the  ship  and  cargo 
are  hypothecated  by  the  master  for  necessary  repairs  of  the  ship,  the 
cargo  owner  may  recover  from  the  shipowner  all  sums  paid  to  obtain 
a  release  of  the  cargo  (n) .  Where  the  mortgagee  of  a  ship  on  taking 
possession  was  compelled  to  discharge  a  maritime  lien  for  wages  of 

(/)  BirMei/  v.  Presgrave  (1801),  1  East,  220.  See  The  Leitrim  (1902")  71 
L.   J.   P.   108;   [1902]  P.  256.  ^         '' 

{g)  Strang,  Steel  #  Co.  v.  Scott  S;  Go.  (1889),  59  L.  J.  P.O.  1 :  14  Ad-  Ck 
601;   The  Carron  Park  (1890),  59  L.  J.  P.  74;   15  P.  D.  203. 

(A)  Ld.  Blackburn,  Anderson  v.  Oaean  S.  S.  Co.  (1884),  54  L.  J.  Q  B  192- 
10  Ap.   Oa.  114.  '      '         ' 

(0  Blackburn,  J.,  Kem-p  v.  Halliday  (1865),  34  L.  J.  Q.  B.  242-  6  B  &  S 
746;  .GreensUeUs,  Oowie  #  Co.  v.  Stevens  &  Sons  (1908V  77  L  J  k  Tl' 
985;   [1908]  A.  C.  431.  ),    n    ^.    o.    ^.   a. 

(k)  Royal  Mail  Steam  Packet  Co.  v.  English  Bk.  of  Mio  (1887)  57  L.  J 
Q.  B.  31;  19  Q.  B.  D.  362.  * 

(0  Crooks  #  Co.  V.  Allan  (1879),  49  L.  J.  Q.  B.  201;  5  Q.  B.  D.  38-  Huth  * 
Co.  V.  Lmnport  (1886),  55  L.  J.  Q.  B.  239;  16  Q.  B.  D.  735-  Stranfstll 
^  Co.  V.  Scott  #  Co.  (1889),  59  L.  J.  P.  C.  1;   14  Ap.  Ca.  601  ^' 

(m)  Edmunds  v.  Wallingford  (1885),  54  L.  J.  Q.  B.  305-  14  0  R  n  sii. 
The  Orchis  (1889),  59  L.  J.  Adm.  31;  15  P.  D.  Z8.  ' 

(«)  Benson  v.  Duncan  (1849),  18  L.  J.  Ex.  169;  3  Ex.  644. 


54  CONTRACTS  IMPLIED  IN  LAW. 

crew  due  by  a  former  possessor,  he  was  held  entitled  to  recover  the 
amount  from  the  latter  as  money  paid  for  his  use  (o) . 

Upon  this  principle,  where  an  under-tenant  pays  the  rent  due  to 
the  superior  landlord  under  a  distress  or  threatened  distress  upon  his 
goods,  he  may  recover  the  amount  from  his  immediate  landlord  as 
a  debt  for  money  paid  to  his  use;  or  he  may  treat  the  payment  as 
made  by  the  authority  of  the  latter  and  deduct  the  amount  from  the 
rent  due  or  accruing  due  to  him  (p) .  And  the  tenant  may  in  Hke 
manner  recover  from  his  landlord  payments  made  in  respect  of  charges 
upon  the  land  against  which  the  landlord  is  bound  to  protect  the 
tenant;  as  a  charge  of  repairing  a  bridge  ratione  tenurm{q);  or  a 
charge  under  a  local  drainage  Act  (r) .  Some  taxes  charged  upon 
land  by  statutory  provision — as  the  income  tax — when  paid  by  the 
tenant,  must  be  deducted  from  the  next  payment  of  rent;  if  not  so 
deducted,  the  sum  paid  is,  so  far  as  respects  the  amount  of  tax,  a 
voluntary  payment,  and  cannot  be  recovered  from  the  landlord  by 
action,  except  by  special  agreement  (s).  Where  the  owner  of  goods 
leaves  them  upon  the  premises  of  another  at  his  request  and  for  his 
benefit,  as  in  the  case  of  a  carriage  left  with  a  carriage  builder  in  the 
way  of  his  trade,  and  they  are  there  distrained  for  rent,  which  the 
owner  is  obliged  to  pay  to  recover  his  goods,  he  can  claim  the  amouiit 
as  money  paid  for  the  use  of  the  tenant  (i). 

There  is  certainly  a  decision  that  an  implied  debt  for  money  paid 
cannot  arise  from  transactions  which  are  equivalent  to  the  payment 
of  money;  as  where  goods  are  taken  in  distress  for  rent  and  sold  to 
pay  the  sum  due  (u) .  This  decision  stands  alone,  and  if  it  can  be 
considered  to  have  survived  the  destructive  criticism  of  the  Court 
of  Exchequer  {x),  must  be  read  by  the  light  of  other  cases  which 
establish  that  the  currency  is  only  a  convenient  method  of  expressing 
value  («/).    But  where  the  plaintiff  has  only  given  security  for  money, 

(o)  Johnson  v.  Roy<d  Mail  Steam.  Paohet  Co.  (1867),  37  L.  J.  C.  P.  33;^.  K. 
3  0.  P.  38.     See  The  Orchis  (1889),  59  L.  J.  Adm.  31;   15  P.  D.  38. 

dp)  Jones  V.  Morris  (1849),  18  L.  J.  Ex.  477;  3  Ex.  742.  See  Law  of  Disti-ess 
Amendment  Act,  1908.  ^ 

(y)  Sa/cer  v.   GreenMU  (1842),  11  L.  J.  Q.  B.  161;   3  Q.  B.  148. 

(r)  Dawson  v.  Linton  (1822),  6  B.  &  Aid.  521. 

(s)  Lamb  v.  Brewster  (1879),  48  L.J..Q.  B.  421;  4  Q.  B.  D.  607;  Hill  v. 
Kirshenstein  (1920),  89  L.  J.  K.  B.  1128;   [1920]  3  K.  B.  556. 

(0  Emtll  V.  Partridge  (1799),  8  T.  R.  308.  See  Law  of  Distress  Amendment 
Act,  1908. 

(«)  Moore  v.  Pfrke  (1809),  11  East,  62. 

(»)  Rodgers  v.  Maw  (1846),  16  L.  J.  Ex.  137;   15  M.  &  W.  444. 

\y)  See  Norrish  v.  Marshall  (1821),  5  Madd.  475;  Hooper  v.  Stephens  (1835),  5 
L.   J.   K.  B.  4;   4  A.  &  E.  72;   Pattison  v.  Belford  Union  (1856),  26  L.  J.  Ex. 
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as  a  bill,  bond,  or  covenant,  he  cannot  generally  charge  the  defendant 
for  money  paid  to  his  use  until  the  security  has  been  paid'  (21) . 


§  2.  Debts  for  Money  Received. 
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According  to  a  definition  of  Lord  Mansfield  in  a  case  which  has 
long  since  been  overruled,  "where  a  defendtint  has  received  money 
which  in  justice  and  equity  belongs  to  the  plaintiff,  under  circum- 
stances which  render  the  receipt  a  receipt  by  the  defendant  for  the 
use  of  the  plaintiff,"  an  action  for  money  had  and  received  may  be 
maintained  (a) .  "To  ask  what  course  would  be  e,x  aequo  et  bono 
to  both  sides  never  was  a  very  precise  guide,  and  as  a  working  rule 
has  long  since  been  buried"  (b).  The  action  was  maintainable  in 
a  few  cases  in  respect  of  money  claims  usually  enforced  in  a  court  of 
equity  (c).     The  debt  implied  was  technically  charged  in  pleading 

115;  1  H.  &  N.  523;  Smith  v.  Battams  (1857),  26  I>.  J.  Ex.  232;  Oastler  v. 
Mound  (1863),  11  W.  R.  51«. 

(z)  Tai/lor  v.  Eiggins  (1802),  3  East,  169;  Maxwell  v.  Jamesan  (1818),  2 
B.  &  Aid.  51;  Pcmer  v.  Butcher  (182S),  8  L.  J.  0.  S.  K.  B.  217;  10  B.  &  0.  329. 

(«)  A.  L.  Smith,  L.  J.,  Phillips  v.  London  School  Bd.  (1898),  67  L.  J  Q  B 
874;   [1898]  2  Q.  B.  453. 

(*)  Hamilton,  L.  J.,  Baylis  v.  London  {Bp.^  (1912),  82  L.  J.  C.  61;  [1913]  1 
Oh.  127.  See  also  per  eundem  (Lord  Sumner)  Sinclair  v.  Brougham  (1914')  83 
L.  J.  C.  465;   [1914]  A.  0.  39«. 

(c)  Fraser  v.  Pendlebury  (1861),  31  L.  J.  O.  P.  1.     See  post,  p.  77. 
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at  common  law  as  payable  "for  money  received  by  the  defendant 
for  the  use  of  the  plaintiff."  The  advantages  of  this  technical  form 
of  claim  were  that  the  pleadings  were  general  in  form  and  the  plaintiff 
entitled  to  recover  the  amount  to  which  he  was  entitled  according 
to  the  evidence  (d).  This  general  mode  of  pleading  is  now  subject 
to  the  rules  of  the  Judicature  Act,  which  require  that  "  every  pleading 
shall  contain  a  statement  in  a  summary  form  of  the  material  facts  on 
which  the  party  pleading  relies  "(e) . — A  contract  of  insurance,  except 
life  insurance,  is  a  contract  of  indemnity  only  (/) ;  accordingly  the 
insurer,  upon  payment  of  the  loss,  may  maintain  an  action  for  money 
had  and  received  to  recover  from  the  assured  any  sums  the  latter  may 
have  received  in  excess  of  the  sum  assured  from  the  party  liable  (g). 
As  between  several  insurers  of  the  same  risk,  the  liability  for  loss  ia 
prima  facie  apportionable  (h) ;  and  as  between  conflicting  interests 
of  the  assured,  the  benefit  of  the  insurance  belongs  presumptively  to 
the  person  with  whose  money  it  was  effected  (i) .  This  right  of  the 
insurer  is  a  right  of  subrogation;  it  exists  where  no  money  passes, 
and  the  rights  of  the  parties  are  ascertained  as  a  result  of  taking 
an  account  between  them,  or  a  notional  completion  (fc) .  But  the 
insurer  has  no  claim  to  moneys  which  are  in  the  nature  of  a  gift  to 
the  assured,  as  moneys  appropriated  under  a  treaty  to  indemnify 
against  war  losses  so  far  as  they  were  not  insured  (l).  An  underwriter 
on  a  ship  has  no  claim  to  money  received  by  the  shipowner  from  an 
insurance  upon  the  freight,  because  the  subjects  of  the  insurances 
are  distinct,  and  the  payment  upon  loss  of  freight  does  not  diminish 
the  loss  on  the  ship  (m).  Contracts  arising  from  agreement  may 
also  result  in  a  receiving  of  money  to  the  use  of  another;  as  in  the 

(d)  Chandler  v.  Vilett  (1671),  2  Wms.  Saund.  393,  n.  (2);  Ashmole  v.  Wam- 
wright  (1842),  11  L.  J.  Q.  B.  79;  2  Q.  B.  837;  Owm  v.  Challls  (1848),  17  L.  J. 
C.   P.   266;   6  C.  B.  115. 

(e)  See  Lagos  \.  ffrunwaldt  (1909),  79  L.  J.  K.  B.  85;    [1910]  1  K.  B.  41. 
(/)  Ante,  p.  "1 . 

(g)  CasteOain  v.  Preston  (1883),  52  L.  J.  Q.  B.  366;  11  Q.  B.  D.  380; 
Dufovrcet  v.  Bishop  (1886),  56  L.  J.  Q.  B.  497;  18  Q.  B.  D.  373;  West  of 
England  Fire  Insce.  v.  Isaacs  (1896),  66  L..  J.  Q.  B.  36;  [1897]  1  Q.  B.  226; 
British  Dominions  Gen.  Assoe.  v.  Duder  (1914),  83  L.  J.  K.  E.  1401;  [1914]  3 
K.  B.  835;  Thames  #  Mersey  Insce.  v.  British  #  Chilitrn  SS.  Co.  (1915),  84 
L.  J.  K.  B.  1087;   [1915]  2  K.  B.  214. 

(A)  Reynard  v.  Arnold  (1875),  L.  R.  10  Oh.  386;  N.  Brit.  #  Mere.  Irnee.  v. 
London,  Liverpool  ^  Globe  Insce.  (1877),  46  L.  J.  C.  537;   5  Ch.  D.  569. 

(0  Seymmir  v.  Vernon  (1852),  21  L.  J.  C.  433;  Warwioker  v.  Bretnall  (1882), 
23  Ch.  B.  188;  Salt  v.  Northampton  (1891),  61  L.  J.  C.  49;  [1892]  A.  C.  1; 
III  re   Quiche's  Trusts  (1908),  77  L.  J.  O.  523;   [1908],  1  Ch.  887. 

{h)  White  V.  Dobinson  (1844),  14  Sim.  273;  Lnrrell  v.  Tibbitts  (1880),  50 
L.  J.   Q.  B.  33;   5  Q.  B.  D.  560. 

(0  Burnand  v.  Eodocamtchi  (1882),  51  L.  J.  Q.  B.  548;   7  Ap.  Ca.  333. 

(m)  Sea  Insce.  v.  Hodden  (1884),  53  L.  J.  Q.  B.  252;   13  Q.  B.  D.   706. 


DEBTS  FOR  MONEY  KKCEIVED.  57 

case  of  an  agent  in  the  course  of  his  agency  receiving  money  to  be 
accounted  for  to  his  principal  {n) . 

Where  a  person  has  been  wrongfully  or  fraudulently  deprived  of 
the  possession  of  money,  he  has  a  remedy  by  action  for  the  specific 
wrong  or  fraud,  or  he  may  in  general  waive  the  wrong,  and  claim  the 
sum  received  by  the  wrongdoer  as  a  debt. — Subject  to  the  rule 
regarding  the  suspension  of  the  remedy  until  a  felon  has  been  prose- 
cuted (o),  money  feloniously  stolen  may  be  claimed  as  a  debt  from 
the  thief;  the  owner  being  entitled  "  either  to  bring  trover  or  trespass 
for  taking  the  particular  coin,  or  to  waive  the  tort  and  sue  for  money 
had  and  received"  (p).  The  remedy  is  only  suspended  where  the 
action  is  brought  by  the  person  directly  injured  by  the  felonious  act 
against  the  criminal  himself  (g);  and  the  objection  cannot  be  taken 
by  pleading,  or  upon  the  evidence  at  the  trial,  but  only  by  an  applica- 
tion to  the  Court  to  stay  the  proceedings  (r) . — Where  a  person  or 
his  agent  has  been  induced  to  pay  money  by  false  pretences,  he  may 
recover  it  back  in  an  action  for  money  received  to  his  us6(s).  If 
he  paid  the  money  knowing  the  pretence  to  be  false,  the  receiver 
cannot  be  convicted  of  the  crime  of  obtaining  money  under  false 
pretences;  and  it  is  said  to  be  doubtful  whether  the  money  could  be 
recovered  back  in  a  civil  action  (t). — Where  a  person  has  paid  money 
under  a  contract  which  he  was  induced  to  make  by  fraud,  he  may  in 
general  avoid  the  contract  and  recover  the  money  as  a  debt  for  money 
received  to  his  use;  but  whilst  the  contract  remains  open  he  cannot 
so  claim  the  money  {u) . 

Upon  like  principles  where  a  person  has  wrongfully  obtained  the 
money  of  another  from  a  third  party,  knowing  at  the  time  to  whom 
it  belongs,  the  rightful  owner  may  recover  it  as  a  debt  for  money 
received  to  his  use  {x) :  as  where  a  person  has  obtained  payment  of 

(«)  See  post,  p.   75. 

(o)  Smith  V.   Selwyn   (1914)   83  L.  J.  K.  B.   1339;    [1914]   3  K.    B.   98. 

Ip)  Parke,  B.,  Nmte  v.  Harding  (1851),  20  L.  J.  Ex.  250;   6  Ex.  351. 

(g)  WUte  V.  Spettigue  (1845),  14  L.  J.  Ex.  99;  13  M.  &  W.  603;  Osl>»rn  v. 
Gillett  (1873),  42  L.  J.  Ex.  53;  L.  E..  8  Ex.  88;  Ex  p.  BM  (1879),  48  L.  J.  B. 
(57;  10  Ch.  D.  667;  Appleby  v.  Franklin  (1885),  55  L.  J.  Q.  B.  129;  17 
Q.  B.  D.  93;   Smith  v.  Selwyn  (1914),  83  L.  J.  K.  B.  1339;    [1914]  3  K.  B.  98. 

{r)  Smith  v.   Selwyn  (1914),  83  L.  J.  K.  B.   1339;    [1914]   3  K.    B.  98. 

(s)  Martin  v.  Morgan  (1819),  1  Br.  &  B.  28i9;  Holt  v.  Ely  (1853),  1  E.  &  Bl. 
795. 

(<)  Dallas,  C.  J.,  Martin  v.  Morgan,  1  Br.  &  B.  289;  Bramwell,  B.,  Meg.  v. 
Mills  (1857),  26  L.  J.  M.  C.  80;  Dears.  &  B.  0.  C.  208. 

(«)  See  post,  p.  264. 

(a;)  Littlewood  v.  Williams  (1815),  6  Taunt.  277;  Lift  v.  Martindale  (1856), 
18  C.  B.  314. 
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another  person's  debts,  by  fraudulently  representing  to  the  debtors 
that  he  had  authority  to  collect  them  («/),;  on  has  knowingly  received 
partnership  money  in  payment  of  the  private  debt  to  him  of  one  of 
the  partners  {z) .  Technically,  rents  received  under  an  adverse  title 
could  not  be  recovered  in  an  action  for  money  had  and  received,  but 
only  as  mesne  profits,  unless  the  collector  purported  to  act  as  agent  of 
the  true  owner  {a) .  Where  a  person  has  wrongfully  taken  the  fees 
of  an  office  of  which  another  person  is  the  rightful  holder,  the  latter 
may  recover  the  amount  as  money  received  to  his  use  (&) .  But  he 
cannot  in  right  of  his  office  recover  gratuities  given  to  the  person 
actually  performing  the  duties  of  the  office  (c) .  And  it  seems  that 
a  mere  claimant  to  the  office,  not  duly  invested,  cannot  recover  the 
fees  in  this  form  {d) . 

A  person  who  has  received  in  payment  for  a  valuable  consideration 
money  which  has  been  wrongfully  obtained,  may  retain  it  against 
the  party  defrauded,  unless  the  recipient  has  notice  of  the  wrong  (e). 
If  received  by  a  person  merely  as  agent  or  bailee  for  safe  keeping, 
he  may  be  charged  with  it  so  long  as  it  remains  in  his  hands;  or  if 
he  has  paid  it  away  after  having  notice  of  the  claim' (/).  Money 
paid  to  a  banker  is  received  upon  a  contract  of  loan,  and  the  banker 
is  liable  only  to  the  customer  from  whom  he  received  the  money  bond 
fide  as  his  own  unless  the  true  owner  can  identify  the  money  in  the 
banker's  hands,  and  it  is  free  from  any  claim  of  the  banker  against 
his  customer  (ff). 

Where  a  person  has  wrongfully  converted  goods  into  money,  the 
owner  may  waive  the  wrong  and  recover  the  proceeds  in  an  action 
for  money  received  to  his  use  (h) .  The  true  owner  has  recovered  in 
an  action  for  money  had  and  received,  the  proceeds  of  bills  of  exchange 
or  other  securities  wrongfully  converted  into  money  (i) ;   of  stock 

O)  Andrews  v.   Hawley  (1857),  26  L.  J.  Ex.  323. 

iz)  Kendal  v.    Wood  (1871),  39  L.  J.  Ex.  167;  L.  E.  6  Ex.  243. 

la)  Clarance  v.  Marshall  (1834),  3  L.  J.  Ex.  142;  2  Cr.  &  M.  495;  Hioleman 
V.   Upaall  (1877),  4&  L.  J.  0.  245;  4  Ch.  D.  144. 

(&)  Spry  V.  Emperor  (1840),  10  L.  J.  Ex.  50;  6  M.  &  W.  639;  Aultmi  v. 
RoberU  (1857),  26  L.  J.  Ex.  3S0;  2  H.  &  N.  432. 

(c)  Boy.ter  v.  Dodsworth  (1796),  6  T.  R.  681. 

Cd)  See  Powell  v.  Milbank  (1772),  1  T.  R.  399,  n.  (J,);   (1773),  3  Wils.  355. 

(e)  Oalland  v.  Loyd  (1840),  9  L.  J.  Ex.  56;  6  M.  &  W.  26;  Foster  v.  Green 
(1862),  31  L.  J.  Ex.  159;  7  H.  &  N.  881;  Thomsprt  v.  Clydesdale  Sank  (1883), 
62  L.  J.  P.  G.  91;   [1893]  A.  0.  282. 

(/)  Atlee  V.  Bao/chome  (1838),  7  L.  J.  Ex.  234;   3  M.  &  W.  633. 

Ig)  Oalland  v.  Loyd  (1840),  9  L.  J.  Ex.  46;  6  M.  &  W.  26;  Gray  v.  Johnston 
(1868),  L.   R.   3  H.  L.  1.  (A)  Hunter   v.    Prinsep   (1808),   10  Bast,  378. 

(i)  Buchanun  v.  Findlay  (1829),  7  L.  J.  0.  S.  K.  B.  314;  9  B.  &  C.  738. 
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sold  under  a  forged  power  of  attorney  (fc) ;  and  of  goods  seized  and 
sold  under  a  writ  of  execution  in  the  belief  that  they  were  the  property 
of  the  execution  debtor  (Z). — Where  the  goods  of  a  bankrupt  have 
been  assigned  after  an  act  of  bankruptcy,  or  by  way  of  frauduljent 
preference,  the  trustee  in  bankruptcy  may  treat  the  transaction  as 
void  and  recover  the  goods  or  their  value;  or,  if  the  goods  have  been 
sold,  he  may  claim  the  proceeds  as  money  received  to  his  use  (m). 
So  if  the  goods  of  a  bankrupt  have  been  seized  and  sold  in  execution, 
after  notice  of  an  act  of  bankruptcy  (n). — Upon  the  same  principle, 
if  coal  has  been  wrongfully  severed  and  sold  by  the  owner  of  an 
adjoining  mine,  the  owner  of  the  coal  may  claim  the  proceeds  as 
money  received  to  his  use;  but  by  waiving  the  wrong  he  is  bound  to 
allow  a  deduction  from  the  price  for  the  actual  costs  of  raising  the 
coal  (o) .  Where  fixtures  have  been  wrongfully  severed  and  sold,  the 
owner  may  recover  the  proceeds  as  money  received  for  his  use(p). 
If  the  owner  of  property  which  has  been  wrongfully  sold  accepts 
payment  of  the  proceeds  of  the  sale,  or  any  part  thereof,  from  the 
seller,  he  waives  all  right  to  treat  the  wrongful  act  as  an  independent 
cause  of  action  against  the  seller  according  to  the  maxim :  quod  semel 
placuit  in  electionibus  ampUus  displicere  non  potest,  and  he  cannot 
afterwards  bring  an  action  for  damages  {q) ;  nor,  after  recovering 
the  proceeds  of  the  sale,  can  he  claim  for  the  value  of  the  goods  in 
excess  of  that  amount  (r). — A  mere  demand  of  the  proceeds  of  sale 
which  is  refused  does  not  waive  the  wrong;  and  the  owner  upon  the 
refusal  may  bring  an  action  far  damages  or  for  the  specific  recovery 
of  the  goods  (s).  But  the  acceptance  of  the  proceeds  of  a  wrongful 
sale  or  conversion  has  not  the  effect  of  a  precedent  consent,  so  as  to 


(A)  8tone  v.  Marsh  (1827),  7  L.  J.  0.  S.  K.  B.  201;  6  B.  &  C.  551;  Marsh  v. 
Keating  (18S4),  2  a.  &  P.  250. 

(0   Oughton  v.  Seppings  (1830),  8  L.  J.  0.  S.  K.  B.  394;   1  B.  &  Ad.  241. 

(m)  Marks  v.  Feldman  (1870),  39  L.  J.  Q.  B.  101;  L.  R.  5  Q.  B.  275;  Heilbut 
V.  Nevill  (1870),  39  L.  J.  C.  P.  245;  L.  R.  5  0.  P.  478;  Smith  v.  Baker  (1873), 
42  L.  J.  C.  P.  155;  L.  R.  8  C.  P.  350. 

(«)  See  Lucas  v.  Dioker  (1880),  50  L.  J.O.  P.  190;  6  Q.  B.D.  84;  Butler  v.- 
Wearing  (1886),  17  Q.  B.  D.  182. 

(o)  Powell  V.  Bees  (1837),  8  L.  J.  Q.  B.  47;  7  A.  &  E.  426;  Jegon  v.  Vivian 
(1871),  40  L.  J.  C.  389;  L.  R.  6  Ch.  742;  Trotter  v.  Maclean  (1880),  49  L.  J.  C. 
256;  13  Ch.  D.  574. 

(ji>)  Saltan  v.  Whittem  (1842),  12  L.  J.  Q.  B.  55;  3  Q.  B.  961;  Boileau  v. 
Heath  (1896),  67  L.  J.  C.  539;   [1898]  2  Ch.  301. 

(?)  Brewei-  v.  Sparrow  (1827),  6  L.  J.  0.  S.  K.  B.  1;   7  B.  &  C.  1310;  Lythgoe  ■ 
V.   Vernon  (1860),  29  L.  J.  Ex.  164;   6  H.  &  N.  180. 

(»•)  Smith  V.  Baker  (1873),  42  L.  J.  C.  P.  156;  L.  R.  8  O.  P.   350. 

(s)   Valpy  V.  Sanders  (1848),  17  L.  J.  0.  P.  249;   5  0.  B.  886. 
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preclude  the  owner  from  inBisting  upon  the  tortious  character  of  the 
act(i). 

Property  in  goods  may  be  followed  and  claimed  from  a  receiver, 
though  he  received  possession  without  notice  of  a  defect  of  title;  and 
if  the  goods  have  been  converted  by  him  the  rightful  owner  may 
claim  the  proceeds  as  money  received  to  his  use  (m)  .  Upon  the  same 
principle,  where  an  agent  paid  in  a  postal  order  belonging  to  his 
principal  to  his  own  banker,  who  credited  the  agent's  account  with 
the  proceeds,  it  was  held  that  the  principal  might  recover  the  proceeds 
from  the  banker  {x) ;  and  where  a  bill  of  exchange  (or  cheque)  pay- 
able to  order  has  been  stolen,  and  endorsed  with  a  forged  indorsement 
to  a  person  who  presents  it  and  receives  payment,  the  rightful  owner 
may  recover  the  money,  as  received  to  his  use,  from  the  recipient 
unless  he  be  a  banker  collecting  a  crossed  cheque  for  a  customer  {y) . — 
Exception  is  made  of  the  sale  of  goods  in  market  overt  in  the  usual 
course  of  trade,  which  at  common  law  gives  a  good  title  to  a  buyer 
who  takes  them  hona  fide  and  without  notice  of  any  defect  {z) .  By 
the  Larceny  Act,  1861,  s.  100,  and  Sale  of  Goods  Act,  1893,  s.  24, 
the  property  in  stolen  goods  sold  in  market  overt  is  restored  to  the 
original  owner  upon  conviction  of  the  thief;  but  the  restored  title 
dates  only  from  the  time  of  the  conviction,  and  does  not  entitle  the 
owner  to  charge  intermediate  purchasers  (a). — Sect.  100  of  the 
Larceny  Act,  1861,  provides  that  a  restitution  order  shall  not  be 
made  "where  a  valuable  security  shall  have  been  paid  or  discharged 
by  some  person  or  body  corporate,  liable  to  the  payment  thereof,  or 
being  a  negotiable  instrument,  shall  have  been  hona  fide  taken  or 
received  by  transfer  or  delivery,  by  some  person  or  body  corporate, 
for  a  just  and  valuable  consideration,  without  any  notice  or  without 
any  reasonable  cause  to  suspect  that  the  same  had  by  any  felony  or 
misdemeanour  been  stolen,  taken,  obtained,  extorted,  embezzled,  con- 

(<)  Himter  v.  Prinsep  (1808),  10  East,  378;  Marsh  v.  Keating  (1834),  2 
01.  &  F.  250;  Sice  v.  Seed  (1899),  69  L.  J.  Q.  B.  33;   [1900]  1  Q.  B.  54. 

(m)  Ghjn  V.  Baher  (1811),- 13  East,  509;  Bavins  v.  London  #  S.  W.  Ble. 
(1899),  69  L.  J.  Q.  B.  164;   [1900]  1  Q.  B.  270. 

(«)  Fine  Art  Soc.  v.  Vnion  Bank  of  London  (1886),  56  L.  J.  Q.  B.  70;  17 
Q.  B.  D.  705. 

(3/)  Arnold  v.  Cheque  Bank  (1876),  45  L.  J.  C.  P.  362;  1  C.  P.  D.  578;  Bobbett 
V.  Pinkett  (1876),  45  L.  J.  Ex.  555;  1  Ex.  D.  3S8;  Patent  Gun  Cotton  Co.  v. 
WilsM  (1880),  49  L.  J.  C.  P.  713;  Bills  of  Exchange  Act,  1882,  o.  82;  Bills 
of  Exchange   (Crossed  Cheques)  Act,  1906. 

(x)  See  Hargreave  v.  Spinh  (1891),  61  L.  J.  Q.  B.  318;  [1892]  1  Q.  B.  25; 
Sale  of  Goods  Act,  1893,  s.  22. 

(a)  Horwood  v.  Smith  (1788),  2  T.  E.  750;  Soattergood  v.  Sylvester  (1850),  19 
L.  J.  Q.  B.  447;  15  Q.  B.  506;  Walker  v.  Matthetcs  (1881),  51  L.  J.  Q.  B. 
243;  8  Q.  B.  D.  109. 
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verted,  or  disposed  of."  This  exception,  in  the  case  of  a  bond,  is  an 
answer  to  a  civil  action  (&).  In  the  case  of  an  overdue  bill  of 
exchange,  or  promissory  note,  the  person  who  takes  it  cannot  acquire 
or  give  a  better  title  than  that  which  the  person  from  whom  he  took 
it  had  (c).  A  banker's  cheque  payable  on  demand  is  not  considered 
as  overdue  until  after  a  reasonable  time  for  presentment  has  elapsed, 
which  depends  upon  the  circumstances  of  the  case  as  giving  cause  for 
suspicion  and  inquiry ;  and  when  the  rightful  owner  of  a  cheque  has 
lost  it  or  has  been  wrongfully  deprived  of  it,  his  right  to  recover 
the  cheque  or  its  proceeds  from  the  holder  depends  upon  whether  the 
latter  took  it  before  or  after  such  reasonable  time  had  elapsed  {d) . 

Money  wrongfully  obtained  by  means  of  unlawful  compulsion  or 
extortion  of  any  kind  may  be  recovered  back  as  a  debt  for  money 
received:  as  money  extorted  by  duress  of  the  person,  that  is  to  say, 
by  imprisonment,  or  threats  of  imprisonment  or  of  personal  injury. 
Where  a  person  was  arrested  under  a  writ  of  capias  to  hold  to  bail 
directed  against  another  person,  and  was  obliged  to  pay  the  sum 
indorsed  upon  the  writ  in  order  to  obtaiii  his  release;  it  was  held  that 
he  might  recover  it  back  from  the  sheriff  as  money  received  to  his 
use,  although  it  had  been  paid  into  court  and  paid  out  to  the  execution 
creditor  (e). — Money  extorted  by  duress  of  goods  or  other  property, 
that  is  by  withholding  the  possession  of  property  wrongfully  taken 
or  detained,  or  by  threatening  injury  to  property,  may  be  recovered 
back;  as  where  goods  are  detained  under  an  unfounded  or  excessive 
claim  of  lien,  which  is  paid  to  redeem  them  (/). — A  threat  to  seize 
and  detain  goods  is  equivalent  to  an  actual  seizure  and  detainer  {g) . — 
Where  the  solicitor  of  a  mortgagee  threatened  to  sell  the  mortgaged 
property  unless  the  mortgagor  would  pay  certain  charges  in  excess  of 
what  was  properly  due,  the  mortgagor  having  paid  the  sum  demanded 
in  order  to  prevent  the  sale,  was  held  entitled  to  recover  back  the 
excess  {h).     And  where  a  mortgagee  refused  to  execute  a  transfer  of 


(S)  Chichester  v.  Hill  (1882),  52  L.  J.  Q.  B.  160. 

(c)  BiUs  of  Exchange  Act,  1883,  s.  36. 

(d)  Bills  of  Exchange  Act,  1883,  sa.  36  (3),  73;  London  S;  County  Banh  v. 
Groome  (1881),  51  L.  J.  Q.  B.  224;  8  Q.  B.  D.  288. 

(e)  De  Memil  v.  BaUn  (1867),  37  I>.  J.  Q.  B.  42;  L.  R.  3  Q.  B.  18. 

(/)  Ashmole  v.  Wainwright  (1842),  11  L.  J.  Q.  B.  79;  2  Q.  B.  817;  Pratt 
V.  Vizard  (18.33),  3  L..  J.  N.  S.  K.  B.  7;  5  B.  &  Ad.  808;  Somes  v.  British 
EnDpire  Shipping  Co.  (1860),  30  L.  J.  Q.  B.  229;  8  H.  L.  C.  338.  See  Gebruder 
Naf  V.  Ploton  (1890),  59  L.  J.  Q.  B.  371;  25  Q.  B.  D.  13. 

{g)  Mashell  v.  Homer  (1915),  84  L.  J.  K.  B.  1752;   [1915]  3  K.  B.  106. 

(A)  Close  V.  Phip>ps  (1844),  7  Man.  &  G.  686. 
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his  mortgage  unless  allowed  for  costs  a  sum  to  which  he  was  not 
entitled,  and  the  transferee  by  the  direction  of  the  mortgagor  paid 
those  costs  under  protest,  the  mortgagor  was  held  entitled  to  recover 
from  the  mortgagee  the  amount  so  paid  (i) .  So  where  a  solicitor, 
acting  for  the  mortgagee,  detains  the  deeds  from  the  mortgagor  upon 
a  claim  of  lien  for  charges  against  the  mortgagee,  for  which  the  mort- 
gagor is  not  liable  upon  paying  oH  a  mortgage,  the  amount  so  paid 
may  be  recovered  in  an  action  for  money  had  and  received  (/) .  The 
lien  of  a  solicitor  extends  only  to  his  taxable  costs,  charges  and 
expenses,  and  not  to  advances  on  loan  or  for  other  purposes;  and  by 
taking  a  security  for  his  general  costs  and  charges,  he  presumptively 
abandons  his  lien(fc). — But  money  paid  in  compromise  of  a  bona 
fide  claim  of  right  to  detain  the  goods,  and  not  merely  to  release  them 
from  unlawful  detention,  cannot  be  recovered  back,  it  is  then  paid 
under  a  valid  contract  for  a  good  consideration  (l),  and  a  person  is 
not  entitled  to  avoid  a  contract  upon  the  ground  that  he  was  induced 
to  enter  into  the  contract  by  duress  of  property;  duress  of  the  person 
being  alone  a  sufficient  compulsion  in  law  to  give  the  right  of 
avoiding  a  contract  induced  by  it  (m) . 

Where  parties  stood  in  certain  personal  relations,  the  Court  of 
Chancery  presumed,  and  this  presumption  must  be  made  now  in 
all  branches  of  the  judicature,  the  exercise  of  the  moral  duress  of 
undue  influence,  which  entitled  the  person  affected  by  its  pre- 
sumed exercise  to  recall  any  gift  or  benefit  (re) ;  as  in  the  case  of  a 
gift  from  a  child  to  his  parent,  or  from  a  ward  to  his  guardian  (o); 
a  gift  from  a  patient  to  his  medical  adviser  (p) ;  a  gift  to  a  spiritual 
adviser  or  director  {q);  a  gift  from  a  client  to  his  legal  adviser  [r;. 

(i)  Fms.er  v.    Pendlelmry   (1861),  31  L.  J.   C.  P.   1. 

(/)  Wakefield  v.  Newborn  (1«44),  13  L.  J.  Q.  B.  258;  6  Q.  B.  276;  Se 
LleweUin  (1891),  60  L.  J.  C.  732;    [1891]  3  Ch.  145. 

(k)  Re  Taylor  #  Co.  (1891),  60  L.  J.  C.  525;  [1891]  1  Ch.  590;  Se  Douglas, 
Norman  #  Co.  (1897),  67  L.  J.  0.  85;  [1898]  1  Ch.  199;  Re  Morris  (1907),  77 
L.  J.  K.  B.  265;   [19081  1  K.  B.  473. 

(n  Atlee  V.  BuchhoiMe  (1838),  7  L.  J.  Ex.  234;   3  M.  &  W.  633. 

(m)  Skeate  v.  Beale  (1840),  9  L.  J.  Q.  B.  233;  11  A.  &  E.  983.  See  post, 
p.  289. 

(«)  Euguenin  v.  Bas.eley  (1807),  14  Ves.  289;  1  Wh.  &  T.  L.  C.  247.  See 
Howea  v.  Bisho-p  (1909),  78  L.  J.  K.  B.  796;   [1909]  2  K.  B.  390. 

(o)  Archer  v.  Hudson  (1844),  7  Beav.  551;  affd.  (1846),  15  L.  J.  C.  211; 
Savery  v.  King  (1856),  25  L.  J.  O.  482;  5  H.  L.  C.  627. 

{p)  Allen  V.  Davis  (1850),  20  L.  J.  C.  44;  4  De  G.  ct  Sm.  133;  BUlage  v. 
Southee   (1852),  21   L.  J.  C.  472;   9  Hare,  534. 

(o)  Iluguenin  V.  Baseley  (1807),  14  Ves.  289;  1  Wh.  &  T.  L.  C.  247;  ilorley 
V.  Loughrmn  (1893),  62  L.  J.  C.  515;   [1893]  1  Ch.  736. 

(r)  Broun  v.  Kennedy  (1864),  33  L.  J.  O.  342;  4  De  G.  J.  &  S.  217;  Morgan 
V.   Minett  (1877),  6  Ch.  D.  638. 
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The  relief  stands  upon  a  general  principle,  applying  to  all  the  variety 
of  relations  in  which  dominion  may  be  exercised  by  one  person  over 
another  (s) . — But  the  party  so  influenced  can  only  obtain  relief  upon 
the  terms  of  restoring  the  other  party  to  his  original  position  (i); 
and  if  the  relation  between  the  parties  changes,  and  the  possibility 
of  influence  ceases  to  exist,  the  right  to  recall  the  gift  or  benefit  may 
be  extinguished  on  the  ground  of  confirmation  (m). — The  Court  may 
ta,ke  away  from  third  persons  the  benefit  which  they  have  derived 
from  the  undue  influence  of  others  {x). 

Money  obtained  by  compulsion  of  legal  process  cannot,  in  the 
absence  of  fraud,  be  recovered  back  in  an  action  between  the  same 
parties  («/).  And  a  payment  by  compulsion  in  a  foreign  jurisdiction 
stands  on  the  same  footing  (2).  The  principle  applies  where  pay- 
ment has  been  made  pending  the  proceedings,  and  although  the 
process  has  never  terminated  in  a  final  order  or  judgment  {a, .  Money 
paid  in  an  action  without  defending  it,  or  after  a  defence  which  has 
failed,  cannot  be  claimed  back  in  a  new  action  against  the  former 
plaintiff  upon  the  discover}'  of  new  evidence  (&).  And  money  levied 
by  execution  under  a  judgment  cannot  be  recovered  back  in  an  action 
for  money  received,  though  the  judgment  may  have  been  signed  or 
the  execution  issued  irregularly  or  for  an  excessive  amount;  the 
remedy  for  the  abuse  of  legal  process  being  by  application  to  the  sum- 
mary jurisdiction  of  the  Court  to  set  aside  or  amend  the  proceedings; 
under  which  the  money  wrongfully  levied  may  be  recovered  back  by 
order  of  the  Court  or  by  action  (c) .  But  if  the  wrongful  compulsion 
be  not  justified  by  the  process  as  it  stands,  an  action  may  be  main- 
tained to  recover  back  the  money  paid  under  it,  because  the  validity 

(*)  Sent  V.  Bennett  (1839),  8  L.  J.  0.  125;  4  M.  &  Cr.  269;  Tatev.  Williamson 
(1866),  L.  E.  2  Ch.  65. 

(i)  Simery  v.  King  (1856),  25  L.  J.  0.  482;  5  H.  L.  C.  627.  And  see  -post, 
p.  264. 

(«)  Alloard  v.   Skinner  (1887),  56  L.  J.  O.  1052;   36  Ch.  D.   145. 

(a;)  Ruguenin  v.  Ba»eley  (1807),  14  Ves.  289;  1  Wh.  &  T.  L.  C.  247;  Savei-y  v. 
King  (1856),  25  L,.  J.  C.  482;  5  H.  L.  C.  627;  Liles  v.  Terry  (1895),  65  L.  J.  C. 
34;  [18951  2  Q.  B.  679;  Willis  y.  Barron  (1902),  71  L.  'J.  C.  609;  [1902]  A.  0.  271. 

(y)  Marrioi  v.  Eampton  (1797),  7  T.  B.  269;  2  Smith,  L.  C.  409;  Ward  v. 
Wallis  (1900),  69  I>.  J.  Q.  B.  423;  [1900]  1  Q.  B.  675. 

(a)  Clydesdale  Bk.  v.  Schroder  #  Co.  (1913),  82  L.  J.  K.  B.  750;  [1913]  2 
K.  B.  1. 

(a)  Moore  v.  Fulham  Vestry  (1895),  64  L.  J.  Q.  B.  226;   [1895]   1  Q.   B.  399. 

(S)  Harriot  v.  Hampton  (1797),  7  T.  R.  269;   2  Smith,  L.  C.   409. 

(c)  He  Cadaval  {Duke)  v.  Collins  (1836),  5  L.  J.  K.  B.  171;  4  A.  &  E.  858- 
Be  Medina  v.  Grove  (1846),  15  L.  J.  Q.  B.  287;  10  Q.  B.  152;  Buffer  v.  Allen 
(1866),  36  L.  J.  Ex.  17;  L.  R.  2  Ex.  15.  See  Hughes  v.  Justin  (1894),  63 
I>.  J.  Q.  B.  417;   [1894]  1  Q.  B..667. 
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of  the  process  is  not  questioned  in  such  action,  but  only  the  execution 
of  it:  as  where  goods  were  taken  under  a  writ  of  execution  which 
were  not  the  goods  of  the  execution  debtor  (d) ;  or  where  a  person 
was  taken  under  a  writ  of  capias  which  was  directed  against  another 
person  (e). 

Upon  the  same  principle  where  by  reason  of  the  relationship  be- 
tween the  parties,  as  in  the  case  of  landlord  and  tenant,  it  is  not 
incumbent  on  the  defendant  to  ascertain  exactly  the  amount  of  his 
demand,  money  obtained  under  a  distress  of  goods  cannot  be  claimed 
back  as  a  debt  for  money  received;  the  proper  remedy  for  a  wrong- 
ful distress  in  these  cases  being  an  action  of  replevin,  or  of  trespass 
for  taking  the  goods  (/) .  But  the  tender  of  a  suiScient  sum  to 
satisfy  the  distress,  made  before  the  impounding  of  the  goods  dis- 
trained (which  places  the  goods  in  custodia  leg  is),  renders  further 
detention  of  the  goods  wrongful;  and  if  such  tender  be  refused  and 
an  excessive  sum  be  demanded  and  paid  for  the  release  of  the  goods, 
it  may  be  recovered  back  as  money  received  {g) . 

Excessive  fees  or  unjustified  payments  extorted  under  colour  of 
an  office  may  be  recovered  back:  as  by  a  justice  of  the  peace  for 
granting  a  publican's  licence  (/i);  by  a  sheriff  for  executing  pro- 
cess (z);  by  a  parish  clerk  for  making  extracts  from  the  register  (/t) ; 
by  the  steward  of  a  manor  for  admission  to  copyholds  (I) .  Upon 
the  same  principle  a  person  recovered  harbour  dues  demanded  upon 
articles  exempted  from  charge,  and  paid  in  ignorance  of  the  exemp- 
tion (?m)  . — At  the  common  law,  unless  the  contract  provides  for  the 
amount  to  be  paid  for  the  carriage  of  goods,  a  common  carrier  is 
bound  to  carry  goods  for  a  reasonable  reward,  and  the  owner  of  the 
goods  being  willing  to  pay  what  is  justly  due,  but  obliged  to  pay  an 
excessive  amount,  may  recover  back  the  excess  as  money  received  to 
his  use  (n) .  Charges  made  by  a  railway  company  in  excess  of  the 
regular  rate  for  the  carriage  of  passengers  or  goods  may  be  recovered 

(<?)  OughtM  V.  Seppings  (1S30),  8  L.  J.  0.  S.  K.  B.  394;   1  B.  &  Ad.  241. 

(e)  Se  Memil  v.  Bakin  (1867),  37  L.  J.  Q.  B.  42;  L.  R.  3  Q.  B.  18. 

(/)  Gulliver  v.  Co»ms  (1845),  14  L.  J.  C.  P.  215;  1  C.  B.  788;  &lynn  v. 
Thomas  (1856),  25  L.  J.  Ex.  125;   11  Ex.  870. 

{g)  Fell  V.  Whittaker  (1871),  41  L.  J.  Q.  B.  78;  L.  R.  7  Q.  B.  120;  Green  v. 
Duckett  (1883),  52  L.  J.  Q.  B.  435;  11  Q.  B.  D.  275. 

(A)  Morgan  v.  Palmer  (1824),  2  L.  J.  0.  S.  K.  B.  145;   2  B.  &  0.  729. 

(j)  Dew  V.  Panons  (1819),  2  B.  &  Aid.  563. 

{k^  Steele  v.    Williams  (1853),  22  L.  J.  Ex.  225;   8  Ex.  625. 

(0  Tmheme  v.   Gardner  (1856),  25  L.  J.  Q.  B.  201;   5  E.  &  B.  913. 

Im)  Hooper  v.  Exeter  Corp.  (1887),  56  L.  J.  Q.  B.  456. 

(«)  AsAmole  v.   Wainwrlght  (1842),  11  L.  J.  Q.  B.  79;   2  Q.  B.  837. 
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back  in  an  action  for  money  received ;  railway  companies  being  under 
statutorjr  obligation  to  charge  all  persons  equally,  and  after  the 
same  ratce  under  the  same  circumstances  (o) .  The  Railway  and  Canal 
Traffic  Act,  1854,  prohibits  railway  and  canal  companies  from  giving 
any  "  undue  and  unreasonable  preference  "  in  traffic;  but  the  jurisdic- 
tion created  for  such  cases  (which  is  now  transferred  to  the  Railway 
Commissioners  appointed  under  the  Railway  and  Canal  Traffic  Act, 
1888)  is  exclusive  of  the  ordinary  courts;  and  no  action  will  lie  for 
charges  made  in  violation  of  the  Act  and  paid  under  protest,  before 
an  adjudication  has  been  made  by  the  Commissioners  (p) .  A  claim 
for  merely  excessive  charges  is  not  within  this  jurisdiction,  and  must 
be  made  in  the  ordinary  courts  of  law(g).  Upon  the  same  prin- 
ciple a  candidate  at  a  parliamentary  election  recovered  moneys  paid 
to  the  returning  officer  in  excess  of  the  sum  allowed  by  statute  (r) . 

Money  paid  voluntarily,  that  is  to  say,  without  compulsion  or 
extortion  or  undue  influence,  and  with  a  knowledge  of  all  the  facts, 
cannot  be  recovered,  although  paid  without  any  consideration;  as  a 
payment  made  by  way  of  a  gift  (s) ;  or  a  payment  in  discharge  of  a 
debt  contracted  during-  infancy  (t),  or  in  respect  of  a  claim  which 
might  have  been  resisted  as  being  founded  upon  an  illegal  considera- 
tion (u) .  And  it  is  immaterial  for  this  purpose  whether  the  payment 
is  made  upon  a  mere  demajid  or  in  an  action  (x) .  Accordingly  it 
was  held  that  where  a  purchaser  under  a  contract  of  sale  paid  the 
deposit,  knowing  that  there  was  no  sufficient  contract  to  satisfy  the 
Statute  of  Frauds,  he  could  not  afterwards  claim  a  return  of  the 
deposit  merely  upon  that  ground  («/).  Property  or  income  tax  must 
be  deducted  by  the  party  primarily  liable  from  the  next  payment 
or  instalment  which  he  makes  to  the  party  ultimately  liable;  if  not 
then  deducted  the  payment  is  voluntary  and  cannot  be  recovered  (z). 

(o)  e.  W.  Ry.  V.  Sutton  (186«),  38  L.  J.  Ex.  177;  L.  R.  4  H.  L.  226; 
L.  ^  N.  W.  Ry.  V.  Evershed  (1878),  48  L.  J.  Q.  B.  22;  3  Ap.  Ca.  1029;  Stone 
».  Midland  Ry.  (1904),  73  L.  J.  K.  B.  392;   [19041  1  K.  B.  6«9. 

{•p)  Rhyntney  Ry.  v.  Rhymney  Iron  Co.  (1890),  59  L.  J.  Q.  B.  414;  25 
Q.  B.  D.  146. 

(?)  G.  W.  Ry.  V.  Ry.  Commrs.  (1881),  7  Q.  B.  D.  182;  Reg.  v.  Ry.  Commrs-. 
<18»9),  58  L.  J.  Q.  B.  233;  22  Q.  B.  D.  642. 

(r)  Martin  v.   Tomhinson  (1893),  62  L.  J.  Q.  B.  400;    [1893]  2  Q.   B.  121 

(s)  Bowes  V.  Bishoi)  (1909),  78  L.  J.  K.  B.  796;   [1909]  2  K.  B.  390. 

It)   Valentini  v.    Carmli   (1889),  59  L.  J.   Q.  B.   74;   24  Q.   B.   D.   166. 

(«)   Wilsmi  V.  Ray  (1839),  8  L.  J.  Q.  B.  224;   10  A.  &  E.  82. 

(»)  Wil&on  V.  Ray  (1839),  8  L.  J.  Q.  B.  224;  10  A.  &  E.  82. 

ly)  Thomas  v.  Brown  (1876),  45  L.  J.  Q.  B.  811;  1  Q.  B.  D.  714 

(z)  Lamb  v.  Brewster  (1879),  48  L.  J.  Q.  B.  421;  4  Q.  B.  D    607-   /f 
Kirshenstein  (1920),  86  L.  J.  K.  B.  1128;  [1920]  3  K.  B.  556.  ' 
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But  the  payment  of  a  bill  of  exchange  by  the  acceptor  is  not  such  a 
voluntary  payment  as  precludes  him  from  disputing  the  considera- 
tion of  the  bill  and  recovering  back  the  amount  from  the  payee  (a) . 
Unless  the  equitable  doctrine  already  adverted  to  (b),  that  gifts  by 
persons  standing  in  peculiar  relationships  to  each  other  are  pre- 
sumptively induced  by  the  exercise  of  undue  influence  is  involved,  a 
payment  voluntarily  made  is  irrecoverable  in  a  court  of  equity  (c). 
But  in  the  administration  of  estates  the  amount  of  erroneous  pay- 
ments may  be  retained  out  of  the  property  of  the  recipient  (d) .  The 
usual  course  taken  to  negative  the  inference  that  the  payment  is 
voluntary,  is  to  make  the  payment  "under  protest,"  or  to  use  other 
words  indicative  of  a  reservation  of  right  to  dispute  liability;  all 
being  equally  effective  for  that  purpose  irrespective  of  form  (e). — In 
the  case  of  payments  under  an  illegal  executory  contract  or  for  an 
illegal  purpose,  which  are  voluntary  by  reason  of  the  illegality,  so 
long  as  the  contract  remains  executory  the  payment  may  be  re- 
covered (/) .  Where,  however,  the  payee  has  performed  the  stipu- 
lations on  his  part  (either  wholly  or  in  part),  the  payment  cannot  be 
'recovered  back  (g) .  To  this  rule  are  the  well-known  exceptions  of 
payments  by  persons  oppressed,  or  the  victims  of  undue  influence,  or 
payments  under  a  contract  made  in  contravention  of  a  statute.  In 
all  these  cases  the  delictum  is  not  par,  and  the  person  making  the 
payment  may  recover  (fe). 

Money  paid  under  mistake  or  ignorance  of  fact  may  be  recovered 
back,  where  the  supposed  state  of  fact  is  such  as  to  create  a  liability 
to  pay  the  money,  which  in  reality  is  not  due'(«):  as  money  paid 
for  goods  sold  under  a  mistake  in  the  weight  or  measurement  of  the 


(«)  Kendal  v.   Wood  (1871),  39  L.  J.  Ex.  167;   L.  E.  6  Ex.  243. 
(J)  Ante,  p.   62. 

(c)  Bate  V.  Ilwrper  (1855),  5  De  G.  M.  &  G.  338;  Rogers  v.  Ingham  (1876), 
3  Ch.  D.  351;   In  re  Rome  (1904),  74  L.  J.  C.  25;    [1905]  1  Ch.  76. 

(d)  In  re  Ainsworth  (1915),  84  L.  J.  C.  701;    [1915]  2  Oh.  96. 

(e)  In  re  Dearden  (1853),  23  L.  J.  Ex.  14;  9  Ex.  210;  Fraser  v.  Pendlebury 
(1861),  31  L.  J.  O.  P.  1;  Maskell  v.  Horner  (1915),  84  L.  J.  K.  B.  1750; 
[1915]' 3  K.  B.  106.  ^_,„^ 

(/)  Tappenden  v.  Randall  (1801),  2  Bos.  &  P.  467 ;  Aubert  v.  Walsh  (1810), 
3  Taunt.   277. 

(ff)  Paterson  v.  Powell  (1832),  2  L.  J.  0.  P.  13;  9  Bing.  320;  Hermann  y. 
Jeuchner  (18&5),  54  L..  J.  Q.  B.  340 ;  15  Q.  B.  D.  561 ;  Kearley  'v.  Thomson  (1890), 
69  L.  J.  Q.  B.  288;  24  Q.  B.  D.  742. 

(A)  Lowry  v.  Bourdieu  (1780),  2  Dougl.  466;  Kearley  v.  Thomson  (1890),  69 
L.  J.  Q.  B.  288;  24  Q.  B.  D.  742. 

(0  Kelly  V.  Solari  (1841),  11  L.  J.  Ex.  10;  9  M.  &  W.  64.  See  Re  Home 
(1904),  74  L.  J.  C.  25;   [1905]  1  Ch.  76. 
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goods,  or  in  the  calculation  of  the  price  (fc) ;  money  paid  upon  an 
erroneous  statement  of  account,  without  notice  of  the  error  (I);  fees 
paid  to  a  director  for  services  rendered  during  a  period  when  his 
office  was  vacated  (m) .  Where  a  sheriff  had  paid  over  the  proceeds 
of  an  execution  to  the  judgment  creditor,  in  ignorance  of  a  prior  act 
of  bankruptcy  of  the  debtor,  and  was  afterwards  compelled  to  pay 
the  same  sum  to  the  trustee  in  bankruptcy,  he  was  held  entitled  to 
recover  it  back  from  the  judgment  creditor  (w).— Upon  this  prin- 
ciple, where  a  tenant  had  paid  rent  to  the  agent  of  his  landlord,  in 
ignorance  that  his  landlord's  estate  had  determined,  he  was  held 
entitled  to  recover  back  the  rent  so  paid  in  an  action  for  money  had 
and  received  (o) .  Where  a  tenant  had  paid  a  claim  for  tithe  rent- 
charge  including  by  mistake  the  charge  upon  land  not  in  his  occupa- 
tion, it  was  held  that  he  might  recover  back  the  sum  not  chargeable, 
though  the  tithe  owner  had  then  lost  his  remedy  against  the  real 
occupier  by  lapse  of  time  (p) . — A  payment  made  under  the  influence 
of  a  mistake  which  does  not  create  a  supposed  legal  obligation,  and 
which  therefore  as  regards  the  motive  of  the  party  is  voluntary, 
cannot  be  recovered  back.  Where  a  person  having  a  second  charge 
upon  property  paid  off  a  prior  charge,  in  the  belief  that  the  payee 
was  entitled  to  the  security,  which  it  afterwards  appeared  was  not 
the  case,  but  the  payee  was  entitled  to  the  sum  thereby  secured  as 
legal  personal  representative,  it  was  held  that  the  payment  could  not 
be  recovered  back  (q) .  And  a  voluntary  gift  made  under  a  mistake, 
but  under  no  supposed  liability,  and  not  induced  by  fraud,  cannot  be 
recovered;  as  where  a  banker  paid  a  customer's  cheque  to  the  bearer 
under  a  mistake  as  to  the  state  of  the  account  (r).  It  would  be  other- 
wise in  the  case  of  fraud;  as  where  the  bearer  presented  the  draft 
knowing  the  drawer  to  be  insolvent,  and  the  banker  paid  it  for  the 
honour  of  the  drawer  (s) . 


(^)  CotB  V.  Prentice  (1815),  3  M.  &  S.  344;  Newcdl  v.  Tomlinson  (1871),  L.  E, 
6  C.  P.  405. 

(0  Dails  V.  Lloyd  (1848),  17  L.  J.  Q.  B.  247;  12  Q.  B.  531;  Tovmsend  v. 
■Crowds  (1860),  29  I>.  J.  C.  P.  300;  8  C.  B.  N.  S.  477. 

(««)  Me  Bodega  Co.  (1903),  73  L.  J.  C.  198;   [1904]  1  Oh.  276. 

(»)  Standish  v.  Ross  (1849),  19  L.  J.  Ex.  185;  3  Ex.  527. 

(o)  Barber  v.  Brown  (1856),  26  L.  J.  0.  P.  41;  1  0.  B.  N.  8.  121.  See 
Mickmcm  v.   Upmll  (1877),  46  L.  J.  O.  245;  4  Ch.  D.  144. 

(p)  Darrant  v.   Secies.   Comrnrs.   (1880),  50  L.  J.  Ex.   30;   6  Q.  B.  D     234 

(?)  Aiken,  v.  S/wrf  (1856),  25  L.  J.  Ex.  321 ;   1  H.  &  N.  210. 

(r)  Chambers  v.  Miller  (1862),  32  L.  J.  C.  P.  30;  13  C.  B.  N.  S.  125;  Pollard 
V.  Bank  of  England  (1871),  401..  J.  Q.  B.  233;  L.  R.  6  Q.  B.  623.  &e6- Imperial 
BJc.  of  Canada  v.  Blc.  of  Hamilton  (1903),  72  L.  J.  P.  C.  1;    [19031  A    C    49 

(s)  Martin  v.   Morgan  (1819),  1  Br.  &  B.  2»9. 

5  (2) 
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Where  money  is  recoverable  upon  the  footing  that  the  payment 
was  made  under  a  mistake  or  in  ignorance  of  a  fact,  it  is  in  general 
immaterial  that  the  party  making  the  payment  had  the  means  of 
knowledge  but  did  not  avail  himself  of  it;  or  that  the  payment  was 
made  in  forgetfukiess  of  a  material  fact  which  had  extinguished 
the  liability,  as  where  the  directors  of  an  insurance  office  paid  a  life 
policy  in  forgetfulness  of  the  fact  that  it  had  lapsed  by  default  in 
payment  of  the  annual  premium  (<).  But  "if  the  money  is  inten- 
tionally paid  without  reference  to  the  truth  or  falsehood  of  the  fact, 
the  plaintiff  meaning  to  waive  all  inquiry  into  it  and  that  the  person 
receiving  shall  have  the  money  at  all  events,  whether  the  fact  be 
true  or  false,  the  latter  is  entitled  to  retain  it"  (u). — ^The  liability 
to  repay  money  paid  by  mistake  arises  immediately  upon  payment, 
but  where  the  party  receiving  the  money  is  not  aware  of  the  mistake 
under  which  the  claim  arises,  it  is  necessary  to  give  him  notice  of 
the  mistake,  and  to  demand  the  money,  before  bringing  an  action 
to  recover  it;  because  without  such  notice  and  demand  he  is  under 
no  duty  to  repay  it  (v) . 

Money  paid  voluntarily  and  with  knowledge  of  all  the  facts  and 
circumstances  cannot  be  recovered  back  merely  upon  the  ground  that 
it  was  paid  under  a  mistake  of  law,  or  in  ignorance  of  the  law  as  to 
the  liability  (x).  At  law  the  rule  is  absolute,  and  so  far  as  legal 
rights  came  in  question  there  was  no  equity  to  disregard  the  rule; 
but  in  matters  of  equitable  jurisdiction,  the  Court  of  Chancery  did 
relieve  against  the  effect  of  a  mistake  in  law  under  circumstances 
which  are  ill-defined,  and  seem  mainly  concerned  with  accounts  or 
payments  made  upon  the  footing  of  accounts  agreed  upon  an 
erroneous  basis  (?/).  And  a  sharp  distinction  seems  to  have  been 
drawn  between  cases  where  an  actual  repayment  was  sought,  and 
those  in  which  the  remedy  was  against  property  by  \\"ay  of  recoup- 
ment (z) .  Where  a  person  insured  a  ship  and  cargo  without  having 
any  interest,  and  in  ignorance  of  the  legal  effect  of  such  want  of 

(0  Kelly  V.  Solari  (1841),  11  L.  J.  Ex.  10;  9  M.  &  W.  84;  Sell  v.  Gardiner^ 
(1842),  11  L.  J.  C.  P.  195;  4  Man.  &  G.  11;  Tmimsend  v.  Ci-owdy  (1860),  29 
L.  J.  C.  P.  300;  8  0.  B.  N.  S.  477. 

(«)  Parke,  B.,  Kdly  v.  Solari  (1841),  11  L.  J.  Ex.   10;   9  M.  &  W.   54. 

(v)  Frtheman  v.  Jeffries  (1869),  38  L.  J.  Ex.  116;  L.  R.  4  Ex.  189;  Baker  v. 
Coumge  ^  Co.  (1909),  79  L.  J.  K.  B.  313;  [1910]  1  K.  B.  56. 

(«)  Brisbmie   \.    Dacres    (1813),   5  Taunt.    143. 

Xy)  Rogers  \.  Inglmm  (1876),  3  Oh.  D.  351;  Daniell  v.  Sinclair  (1881),  5* 
L.  J.  P.  C.  50;  6  Ap.  Ca.  181. 

(z)  Bate  V.  Hooper  (1855),  5  De  G.  M.  &  G.  338;  Jie  Home  (1904),  74 
L.  J.  C.  25;  [1905]  1  Ch.  76;  Re  Ainstum-th  (1915),  84  L.  J.  O.  701;  [1915]  2 
Ch.  96. 
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interest  in  avoiding  the  policy,  it  was  held  that  he  could  not  recover 
back  the  premium  paid  (a) .  And  where  an  underwriter  paid  the 
loss  upon  a  policy,  knowing  that  it  had  been  obtained  by  concealment 
of  a  fact  material  to  the  risk,  but  in  ignorance  of  the  legal  effect  of 
such  concealment,  it  was  held  that  he  could  not  recover  back  the 
money  (b).  Whore  a  fund  has  been  distributed  amongst  the  persons 
supposed  to  be  entitled,  with  full  knowledge  of  all  the  circumstances, 
one  of  them  cannot  recover  back  money  from  another  on  the  ground 
of  a  mistake  as  to  their  rights  in  the  distribution  (c) .  Where  the 
purchaser  of  an  estate  accepts  the  title,  and  the  contract  is  completed 
by  conveyance,  he  cannot  be  relieved  from  his  purchase  and  recover 
his  purchase-money  in  respect  of  a  defect  which  appeared  on  the 
^ibstract  of  title  {d)  ■ 

Money  paid  into  court  or  to  a  receiver  or  officer  of  the  court  in 
mistake  of  law  is  not  the  subject  of  an  action;  but  the  Court  will 
order  it  to  be  repaid  or  distributed  according  to  law  as  soon  as  the 
mistake  is  discovered  (e).  A  trustee  in  bankruptcy  was  ordered  to 
repay  money  which  he  had  claimed  from  an  execution  creditor,  who 
had  paid  it  in  ignorance  of  his  right  to  retain  it  (/) .  And  where 
money  paid  into  a  bankruptcy  under  a  mistake  in  law  had  been  dis- 
tributed amongst  the  creditors,  the  Court  ordered  it  to  be  repaid  out 
of  any  other  funds  applicable  to  dividends  {g) .  The  Court  of  Bank- 
ruptcy being  a  court  of  equity,  where  money  had  been  paid  to  a 
bankrupt,  and  by  him  into  his  current  account,  and  the  unexpended 
portion  had  subsequently  reached  the  hands  of  the  trustee,  the  credi- 
tor was  permitted  to  recover  in  the  bankruptcy  proceedings  not  only 
the  amount  paid  in  prior  to  the  date  of  the  receiving  order,  but  all 
the  money  that  had  come  to  the  hands  of  the  trustee,  the  payments 
having  been  made  in  ignorance  of  an  available  act  of  bankruptcy  or 
of  the  receiving  order  {h) . 

Unless  the  right  is  excluded  by  the  terms  of  the  contract  (i),  money 

(«)  Lowry  v.   Bmirdieu  (1780),  2  Dougl.  468. 

(i1  Bilbie  r.   LumZey  (1802),  2  Bast,  469. 

(c)  Rogers  v.  Ingham  (1876),  3  Ch.  D.  351. 

(<f)  Soper  V.  Arnold  (1887),  57  L.  J.  O.  145;  37  Ch.  D.  96;  affd.  (1889),  59 
li.  J.  0.  214;  14  Ap.  Ca.  429. 

,  («)  Me  Brown  (1886),  55  L.  J.  C.  556;  32  Ch.  D.  597;  Ex  //.  Rhoades  (1899) 
68  L.  J.  Q.  B.  804;  [1899]  2  Q.  B.  347;  In  re  Birhheck  Perm.  Bg.  Soa.  (1914) 
84  L.  J.  0.  189;  [1915]  1  Ch.  91.  See  Re  Opera  Co.  (1891),  60  L.  J.  0.  464* 
839;   [1891]  2  Ch.  154;   [1891]  3  Ch.  260. 

(/)  Ea;  p.  James  (1873),  43  L.  .T.  B.  107;  L.  R.  9  Ch.  609. 

(^)  Ex  p.  Simmonds  (1885),  55  L.  J.  Q.  B.  74;  16  Q.  B.  D.  308. 

(A)  Ex  p.  Abdy  (1919),  88  L.  J.  K.  B.  1210;   [1919]  2  K.  B.  735. 

(i)  Duckett  v.  Williams  (1834),  3  I..  J.  Ex.  141;  2  Cr.  &  M.  348;  Sparenberg 
y.  Edinburgh  Life  Assce.  Soc.  (1911),  81  L.  J.  K.  B.  299;   [1912]  1  K.  B.  195. 
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paid  for  a  coiisideration  which  fails  may  be  recovered  back:  as  the 
price  of  goods  sold  which  the  seller  fails  to  deliver,  wholly  or  par- 
tially (fc) .  If  the  buyer  of  goods  sold  with  an  implied  condition  as 
to  title  and  warranty  as  to  possession,  which  is  presumptively  the  case, 
is  deprived  of  them  at  the  suit  of  the  true  owner,  he  may  recover  the 
price  from  the  seller  (Z) .  Where  a  person  bought  goods  from  a  broker 
and  paid  him  the  price,  and  through  default  of  the  broker  in  (executing 
the  commission  the  buyer  had  no  remedy  upon  the  contract  of  sale, 
it  was  held  that  he  might  recover  back  the  price  from  the  broker 
upon  the  failure  of  the  consideration  (m) . — So  money  paid  as  the 
price  of  shares  sold,  of  which  the  buyer  fails  to  get  registration 
through  default  of  the  seller  {n) .  And  money  paid  as  a  deposit 
upon  application  for  shares  in  a  projected  company,  which  is  after- 
wards abandoned,  may  be  recovered  back  from  the  promoters  or 
(directors  who  received  the  money  (o) . 

Upon  the  same  principle  a  deposit  paid  under  a  contract  for  the 
purchase  of  land,  in  which  the  vendor  makes  default  and  thereby 
entitles  the  purchaser  to  rescind,  may  be  recovered  back  as  received 
upon  a  consideration  which  has  failed:  as  where  the  vendor  fails 
to  make  a  good  title  (p);  or  where  a  premium  was  paid  for  a  lease 
which  tho  lessor  was  unable  to  grant  (g);  or  where  the  vendor  of 
a  lease  failed  to  procure  the  landlord's  consent  to  an  assignment  as 
required  by  the  lease  (r);  or  where  the  vendor  insisted  upon  the 
purchaser  signing  a  formal  contract  with  unusual  and  unreasonable 
terms  (s) .  Also  if  the  contract  is  mutually  abandoned  or  is  incapable 
of  completion  the  purchaser  is  presumptively  entitled  to  a  return  of 
the  deposit  {t).  Money  paid  "  as  a  deposit  "  impliedly  means  that  it 
is  a  security  for  completion  by  the  purchaser;  it  is  forfeited  if  he 
repudiates  the  contract,  but  goes  towards  payment  of  the  purchase- 
money  if  the  contract  is  completed  (m)  .     So  long  as  the  vendor  is 

(A)  Giles  V.  Edwards  (1797),  7  T.  E.  181 ;  Devaua  v.  Conolly  (1849),  19  L.  J. 
C.   P.   71;  8  C.  B.  640. 

(0  Sale  of  Goods  Act,  1893,  a.  12;  Eiohholz  v.  Bannister  (1864),  34  L.  J. 
C.  P.  105;  17  C.  B.  N.  S.  708. 

(m)  Bastook  v.  Jardime  (1865),  34  L.  J.  Ex.  142;  3  H.  &  O.  700. 

(«)  Wilkinson  v.  Lloyd  (1845),  14  L.  J.  Q.  B.  165;  7  Q.  B.  27. 

(o)  AsJi/pitel  V.  Sercombe  (1850),  19  L.  J.  Ex.  82;  5  Ex.  147;  Johnson  v. 
Goslett  (1857),  27  L.  J.  G.  P.  122;  3  C.  B.  N.  S.  669.  See  Spragite  v.  Booth 
(1909),  78  L.  J.  P.  0.  164;   [1909]  A.  C.  676. 

(p)  Wilde  V.   Fort  (1812),  4  Taunt.  334. 

(?)   Wright  V.  ColU  (1849),  19  L.  J.  C.  P.  60;   8  C.  B.  150. 

(r)  Llovd  V.  Crispe  (1813),  5  Taunt.  249;  Wright  v.  Newton  (1835),  2  Cr.  M. 
&  E.  124. 

(s)  Moesm-  y.   Wisker  (1871),  40  L.  J.  0.  P.  94;  L.  R.  6  0.  P.   120. 

(0  Qoshdl  V.  Archer  (1835),  4  L.  J.  K.  B.  78;  2  A.  &  E.  500. 

(«)  Depree  v.  Bedborough  (1863),  33  L.  J.  0.  134;  4  Giff.  479;  Ex  p.  Barrett 
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willing  to  complete,  and  the  purchaser  is  not  entitled  to  rescind,  the 
former  may  retain  the  deposit  {x) ;  or  if  the  purchaser  is  in  default, 
and  the  vendor  rescinds  on  that  ground  {y);  or  if  by  the  terms  of  the 
contract  it  is  forfeited  by  an  event  which  puts  an  end  to  the  con- 
tract {z) .  Where  the  sum  liable  to  forfeiture  bears  an  excessiviely 
high  proportion  to  the  total  purchase-money,  the  Court  will  treat  it 
as  a  penalty  and'  grant  relief  accordingly  (a) . — If  there  is  a  valid 
subsisting  contract  of  sale  the  purchaser  may  claim  as  damages,  in 
an  action  for  a  breach  by  the  vendor,  his  expenses  incurred  about 
the  purchase,  besides  the  deposit  with  interest;  but  if  there  is  no 
valid  contract,  or  the  contract  is  rescinded  by  the  parties,  he  can  only 
claim  a  return  of  the  deposit  as  money  received  upon  a  consideration 
which  fails  (6). — Upon  completion  of  the  contract  by  execution  of 
the  deed  of  conveyance  the  deposit  is  accounted  for  as  part  payment 
of  the  purchase-money  (c) .  And  after  accepting  the  conveyance  by 
which  thf)  vendor  completes  the  contract,  no  claim  can  be  made  for  a 
return  of  purchase-money  upon  the  ground  of  failure  of  considera- 
tion, by  reason  of  defects  in  the  title  or  in  the  sujjject  of  conveyance 
or  otherwise;  the  remedy  against  the  vendor,  if  any,  being  upon 
the  covenants  of  the  deed  {d) ;  unless  a  remedy  remains  under  some 
provision  of  the  contract  of  sale  which  extends  beyond  the  com- 
pletion; as  an  express  provision  for  compensation  for  any  errors  in 
the  title  or  description  (e).  In  cases  of  fraud  the  Court  will  reopen 
the  whole  transaction  and  grant  relief  at  any  time  notwithstanding 
the  execution  of  the  conveyance  (/) .     And  where  it  turns  out  that 

(1875),  44  L.  J.Bk.  138;  L.  B.  10  Oh.  512;  Howe  v.  Smitli  (1884),  53  J.,  J.  C. 
1055;  27  Ch.  D.  89;  S(rper  v.  Arnold  (1®»9),  59  L.  J.  C.  214;  14  Ap.  Oa  429- 
Smith  V.  Butler  (1900),  69  L.  J.  Q.  B.  521;    [1900]  1  Q.   B.  694. 

(a;)  Scott  V.  Alvarez  (1895),  64  L..  J.  C.  821;   [1S95]  2  Ch.  605 

(y)  Sail  V.  Burnell  (1911),  81  L.  J.  0.  46;   [1911]  2  Ch.   551. 

(z)  £ssex  V.  Daniel  (1875),  L.  E.  10  O.  P.  538. 

(a)  Steedman  v.  Drinkle  (1915),  85  L.  J.  P.  0.  79;   [19161  A.  C.  275. 

(hy  Goshell  v.  Archer-  (1835),  4  L.  J.  K.  B.  78;  2  A.  &  E.  500.  See  -omt 
p.  807.  ' 

(c)  Ockenden  t.  Renly  (1S58),  27  L.  J.  Q.  B.  361;  E.  B.  &  E.  485-  Howe  v 
Smith  (1884),  53  L.  J.  C.  1055;  27  Ch.  D.  89. 

(<?)  Sarly  v.  Garrett  (1829),  8  L.  J.  0.  S.  K.  B.  76;  9  B.  &  C.  928;  Clare 
V.  ^Lrnnh  (1875),  44  L.  J.  C.  P.  177;  L.  R.  10  C.  P.  334;  Brett  v.  klmoser 
(1880),  5  C.  P.  D.  376;   Olaytmi  v.  Leech  (1889),  41  Ch.  D.   103. 

(e)  Bos  V.  HeUham  (186«),  36  L.  J.  Ex.  20;  L.  E.  2  Ex.  72;  Se  Turner  and 
Skelton  (1879),  49  L.  J.  C.  114;  13  Ch.  D.  130;  Palmer  v.  Johnson  (1884),  53 
L.  J.  Q.  B.  348;  13  Q.  B.  D.  351.  See  Debenhcom  v.  Sawbridae  C190I">  in 
L.  J.  C.  525;   [19011  2  Ch.  98.  ^        '' 

(/)  Emly  V.  Garrett  (1829),  8  L.  J.  0.  S.  K.  B.  76;  9  B.  &  O.  928-  Hart  v 
Swaine  (1877),  47  L.  J.  C.  5;  7  Ch.  D.  42;  JoUffe  v.  Baker  (1883),  52  L  j' 
Q.  B.  609;  11  Q.  B.  D.  255.  ^        '' 
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the  vendor  had  no  title  at  all  to  the  land,  the  purchaser  is  entitled 
to  have  the  transaction  set  aside  even  after  conveyance  (g) . 

Upon  the  same  principle,  money  paid  in  the  purchase  or  discharge 
of  bills  or  securities  which  are  delivered  as  valid,  but  which  are  in 
fact  forged  or  void,  may  be  recovered  back,  though  the  defect  may 
be  unknown  to  both  parties:  as  a  document  purporting  to  be  a  foreign 
bond,  which  was  not  recognized  as  such  by  the  foreign  State  (h) ; 
an  unstamped  bill  of  exchange  sold  as  a  foreign  bill  which  was  in 
fact  an  inland  bill  (i) ;  a  forged  Bank  of  England  note  (k) ;  forged 
bills  of  exchange,  whether  sold  with  or  without  indorsement  (l).  But 
a  payment  made  to  a  bona  fide  holder  of  a  forged  bill  cannot  be 
recovered  back  if  the  party  making  the  payment  has  accepted  the 
bill  or  has  so  conducted  himself  as  to  lead  the  holder  to  believe  that 
he  considered  the  signature  to  be  genuine  (to)  ;  or  does  not  assert  his 
right  to  repayment  until  after  such  an  interval  of  time  has  elapsed 
that  the  position  of  the  holder  has  been  altered  (n) .  A  person  who 
pays  a  bill  for  the  honour  of  the  supposed  indorser,  upon  discovering 
the  indorsement  to.  be  a  forgery,  may  recover  back  the  money  if  he 
give  notice  of  the  forgery  in  time  to  preserve  the  remedies  over  against 
prior  parties  (o) . — The  transfer  of  a  bill  without  indorsement  imports 
no  guarantee  of  payment,  and  the  buyer  receives  the  consideration 
bargained  for  in  the  credit  of  the  bill;  therefore  the  money  paid  for 
it  is  not  recoverable  merely  by  reason  of  its  dishonour  (p).  But 
bank  notes  and  bankers'  cheques  are  exceptional  to  this  rule,  in  that 
they  pass  for  money  upon  the  credit  of  the  bearer;  and  if  dishonoured 
the  money  may  be  recovered  back  as  paid  upon  a  consideration  which 
fails,  subject  to  presenting  them  for  payment  in  due  time,  and  giving 
due  notice  of  dishonour  (g) . 

(g)  Bingham  v.  Bingham  (1748),  1  Vee.  Sen.  126;  Hitchcock  v.  6-iddings 
(1817),  4  Price,  135;   Dan.  1. 

{h)  Young  v.  Cole  (1837),  6  L.  J.  C.  P.  201;  3  Bing.  N.  C.  724. 

(j)   Gom-pertz  f.  Bartlett  (1853),  23  L.  J.  Q.  B.  65;  2  E.  &  B.  849. 

{k)  Laeds  Bank  v.   Walker  (1883),  52  L.  J.  Q.  B.  590;   11  Q.  B.  D.   84. 

(Z)  Jones  V.  Ryde  (1814),  5  Taunt.  488;  Gnrney  7.  Womersley  (1854),  24 
L.  J.  Q.  B.  46;  4  E.  &  B.  133. 

(■m)  Bilk  of  Exchange  Act,  1882,  ss.  23,  24,  53;  Price  v.  Neale  (1762),  3 
Burr.  1354;  Mathm-  v.  Maidstone  {Lord)  (1856),  25  L.  J.  0.  P.  310;  18  C.  B. 
273. 

(«)  London  aiid  River  Plate  Bank  v.  Bank  of  Liverpool  (1895),  65  L.  J. 
Q.  B.  80;   [1S96]  1  Q.  B,  7. 

(o)  Wilkinson  v.  Johnson  (1824),  3  L.  J.  0.  S.  K.  B.  58;  3  B.  &  O.  428.  See 
Bills  of  Exchange  Act,  1882,  s.  68,  sub-s.  3. 

(p)  Byles  on  Bills,  16th  ed.  188.  See  Misa  v.  CwHe  (1876),  45  L.  J.  Ex.  852; 
1   Ap.   Ca.  654. 

(?)  Rogers  v.  Langford  (1833),  1  Or.  &  M.  637;  Timmins  v.  Gibbins  (1852),  21 
L.  J.   Q.  B.  403;  18  Q.  B.  722.     See  Bills  of  Exchange  Aet,  1882,  s.  74. 
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Money  paid  for  an  executed  consideration,  if  it  was  in  fact  the 
■consideration  bargained  for,  cannot  be  recovered  back  merely  upon 
the  ground  that  it  proved  to  be  of  no  value  (r) :  as  money  paid  for 
the  use  of  a  supposed  patent,  which,  after  being  used  for  some  years, 
was  discovered  to  be  invalid  (s).— So  where  tho  consideration  fails 
by  the  fault  of  the  party  himself  the  money  paid  ioi  it  cannot  be 
recovered  hack;  as  the  price  of  an  annuity,  of  which  the  buyer 
neglected  to  register  the  memorial  required  by  the  statute  (t) ;  or 
the  price  of  shares  in  a  company  bought  on  the  Stock  Exchange  of 
which  the  buyer  neglected  to  obtain  registration  (m)  .  And  where 
in  a  contract  in  writing  it  appears  that  both  parties  have  agreed  that 
something  shall  be  done  which  cannot  effectually  be  done  unless  both 
concur  in  doing  it,  each  is  taken  to  agree  to  do  all  that  is  necessary 
to  be  done  on  his  part  for  effectuating  the  object  of  the  contract  (x). — 
Upon  this  principle  freight  paid  in  advance  cannot  be  recovered  back 
after  the  voyage  has  commenced,  though  the  goods  are  lost  during 
the  voyage;  for  it  is  "the  uniform  though  perhaps  anomalous  rule 
that  the  money  to  be  paid  in  advance  of  freight  must  be  paid,  though 
the  goods  are  before  payment  lost  by  perils  of  the  sea;  and  cannot  be 
recovered  back  after,  if  paid  before  the  goods  are  lost  by  perils  of  the 
sea"  (y).  But  advance  freight  stipulated  to  be  paid  "  if  required  " 
cannot  be  claimed  after  the  goods  are  lost  (z) . 

Money  paid  for  a  consideration  which  fails  partially  cannot  be 
recovered  back,  and  in  this  connection  it  is  material  to  remember  that 
a  consideration  may  not  be  divisible  although  consisting  of  inde- 
pendent items,  as  in  the  case  of  securities  given  for  the  payment  of 
*n  annuity  (a) . — Where  gioods  were  delivered  under  a  contract  of 
sale  by  description  and  the  price  was  paid,  and  the  buyer  used  a 
greater  portion  than  necessary  for  a  trial  of  the  quality  and  sold 
another  portion,  it  was  held  that  he  could  not  afterwards  repudiate 
the  goods  as  not  answering  the  description,  and  claim  a  return  of  the 

(r)  Lamert  v.  Eeath  (1846),  15  L.  J.  Ex.  297;  15  M.  &  W.  4»6. 

(s)  Tm/lw  V.  Hare  (1805),  1  B.  &  P.  N.  E..  MO;  Begbie  v.  Phosphate  Manure 
■Co.  (1876),  1  Q.  B.  D.  679;  affg.  (1875),  44  L.  J.  Q.  B.  233.  Sed  Lcnves  y. 
Pmssr  (1856),  26  L.  J.  Q.  B.  25;  6  E.  &  B.  930. 

(<)  Straton  v.   BaHall   (1786),  2  T.  E.   366. 

(m)  Stray  v.  Russell  (1860),  29  L.  J.  Q.  B.  115;  1  B.  &  E.  «S8,  916;  London 
Founders'  Assn.   v.   Clwrhe  (18S8),  57  L.  J.  Q.  B.   291;   20  Q.   B.   D.    576. 

(a;)  Spragm  v.  Booth  (1909),  78  L.  J.  P.  C.  164;   [1909]  A.  C.  576. 

(y)  Brett,  J.,  Allison  v.  Bristol  Marine  Insce.  (1876),  1  Ap.  Ca.  226-  Bump 
V.  Schiller  (1871),  40  L.  J.  Ex.  177;  L.  B.  6  Ex.  319.  '      !>     " 

(z)  Smith  V.  Pyman  (1891),  60  L.  J.  Q.  B.  621;   [1891]  1  Q.  B.  742. 

(a)  Huggins  v.   Coates  (1843),  13  L,.  J.  Q.  B.  46;  5  Q.  B.  432. 
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price  (6).  So  upon  a  sale  of  a  specific  chattel  with  a  warranty  of 
quality,  a  mere  breach  of  the  warranty  does  not  entitle  the  buyer  to- 
return  the  chattel  and  recover  back  the  price  as  upon  a  total  failure 
of  consideration;  the  remedy  is  by  action  upon  the  warranty.  But 
he  may  be  entitled  to  do  so  by  express  stipulation;  and  he  may  do- 
so  if  the  warranty  be  fraudulent  (c) .  In  an  action  for  the  price  the 
buyer  may  claim  a  reduction  by  reason  of  the  breach  of  warranty; 
or  he  may  pay  the  price  and  maintain  a  separate  action  upon  the 
warranty  (d) . 

If  the  consideration  is  severable  and  apportionable  to  the  money 
paid,  a  part  failure  of  the  consideration  may  give  the  right  to  recover 
back  a  proportionate  part  of  the  price;  as  where  goods  are  sold  and 
•  paid  for  by  weight,  and  the  goods  delivered  do  not  amount  to  the 
weight  invoiced  and  paid  for,  the  excess  of  money  paid  may  be 
recovered  back(e).  A  premium  paid  on  a  policy  of  insurance  on 
which  no  risk  has  attached,  and  therefore  paid  for  a  consideration 
which  has  failed,  may  be  recovered  back;  but  if  the  risk  has  once 
attached,  there  is  no  apportionment  of  the  premium  by  reason  of  the 
risk  ceasing  before  the  expiration  of  the  policy  (/) .  A  premium  paid 
upon  a  contract  of  apprenticeship  is  not  apportionable  upon  the  death 
of  the  master  or  of  the  apprentice  during  the  apprenticeship  (g) ;  nor 
upon  a  failure  of  the  apprenticeship  by  the  default  of  the  appren- 
tice (/i);  but  in  the  case  of  articled  clerks  to  solicitors,  there  are 
conflicting  decisions  whether  the  Court  may  apportion  the  premium 
and  order  the  return  of  a  part,  in  exercise  of  its  summary  jurisdiction 
over  the  solicitor  as  an  officer  of  the  Court  {i) .  Upon  a  dissolution 
of  partnership  the  Court  may  apportion  a  premium  paid  upoa 
admission,  and  order  repayment  of  a  part(?c). 

(4)  Jiarnor  v.   Groves  (1855),  24  L.  J.  C.  P.  53;   15  C.  B.  667. 

(c)  Sale  of  Goods  Act,  1893,  s.  53;  Street  v.  Blay  (1831),  2  B.  &  Ad.  456;, 
■Gompertz  v.  Dentm  (1832),  2  L.  J.  Ex.  82;  1  Cr.  &  M.  207;  Heyworth  f, 
Hutchinson  (1867),  36  L.  J.  Q.  B.  270;  L.  R.  2  Q.  B.  447. 

id)  Sale  of  Goods  Act,  1893,  s.  53;  Davis  v.  Hedges  (1871),  40  L.  J.  Q.  B. 
276;  L.  E.  6  Q.  B.  687. 

(e)  Bevaux  v.  ConoUy  (1849),  19  L.  J.  C.  P.  71;  8  C.  B.  640. 

(/)  Mansfield,  C.  J.,  Tyi-ie  v.  Fletcher  (1777),  2  Cowp.  666;  Oom  t.  Bruce- 
(1810),  12  East,  225;  Bradford  v.  Symmdson  (1881),  50  L.  J.  Q.  B.  682;  7 
Q.  B.  D.  456.  See  Atkinson  v.  Gylby  (1852),  2  De  G.  M.  &  G.  670;  affg.  21 
L.  J.  C.  848. 

ig)  Whineup  v.  Hughes  (1870),  40  L.  J.  C.  P.  104;  L.  R.  6  C.  P.  78;  Ferm 
V.  Garr  (1885),  54  L.  J.  C.  479;  28  Oh.  D.  409. 

(A)  Learoyd  m.   Brook  (1891),  60  L.  J.  Q.  B.  373;    [1891]  1  Q.  B.  431. 

(i)  Re  Thompmn  (1848),  1  Ex.  864;  Hirst  v.  ToUon  (1850),  19  L.  J.  0.  441;. 
2  Mac.  &  G.  134;   Ferns  v.  Carr  (1885),  54  L.  J.  C.  478;  28  Oh.  D.  409. 

{k)  Partneiship  Act,  1890,  a.  40;  Aticood  v.  Maude  (1868),  L.  R.  3  Ch. 
369;   BelfieW   .'.   Bcnune  (1894),  63  L.  J.  C.  104;    [1894]   1  Ch.  521. 
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Money  received  by  an  agent  from  his  principal  under  instructions- 
for  its  application,  upon  termination  of  the  agency  before  the  money 
is  applied,  whether  by  countermand  of  the  principal  (Z),  or  by  repudia- 
tion by  the  agent  of  his  agency  (m),  may  be  recovered  back  as  money 
received  to  the  use  of  the  principal.  But  so  long  as  the  agency  sub- 
sists the  claim  of  the  principal  for  non-compliance  with  instructions 
rests  upon  the  express  terms  of  the  agency;  and  the  money  is  held 
under  the  instructions  and  not  simply  to  the  use  of  the  principal  (k)  .— 
If  the  agent  misappropriate  the  money  by  paying  it  away  to  a  third 
party  who  receives  it  bona  fide  and  for  value  and  without  notice  of 
the  misappropriation,  the  principal  cannot  follow  the  money  and 
recover  it  from  the  latter  (o) . 

Money  received  by  an  agent  from  a  third  party  for  a  principal 
may  be  claimed  by  the  principal  as  money  received  to  his  use,  if 
there  be  a  subsisting  agency,  general  or  special,  to  receive  the  money; 
on  his  account  (p).  If  there  be  no  subsisting  agency  for  that  pur- 
pose, the  money  cannot  be  claimed  by  the  person  for  whom  it  is  paid, 
until  the  agent  has  acknowledged  to  him  that  he  holds  it  on  his 
account  and  to  his  use  (g) :  as  in  the  case  of  money  paid  to  a  banker 
or  agent  for  payment  over  to  creditors  (r) ;  or  of  money  paid  to  a 
bankei-  to  meet  acceptances  of  bills  (s) .  And  if  such  acknowledg- 
ment is  made  upon  condition,  an  action  for  money  received  will  not 
lie  until  the  condition  is  satisfied  (i!).  At  the  common  law  interest 
could  not  be  recovered  by  a  principal  from  his  agent  in  an  action 
for  money  had  and  received;  but  since  the  Judicature  Act,  1873, 
interest  may  be  so  recovered  where  a  court  of  equity  would  hav& 
fixed  the  agent  with  interest  at  the  suit  of  the  principal  (u) . — A 

(I)  Bate    V.    Cartwright    (1819),    7   Pri.    540;   Haitelow   v.    Jackson    ('1828),   6. 
I/.  J.  0.  S.  K.  B.  31S;  6  B.  &  C.  221. 

(«!")  Fletcher  v.   Marshall  (1846),  15  M.  &  W.   755. 

(»)  Pairry  v.  EoberU  (1885),  4  L.  J.  K.  B.  189;   3  A.  &  E.  118;   Ehrensperger 
V.  Anderson  (1848),  18  L.  J.  Ex.  132;  3  Ex.  148. 

(o)  Sae  mite,  p.  68. 

(yi)  De  Bertudes  v.   Fuller  (1810),  13  Eaat,  590,  n.;   Lilly  v.   Bays  (1836),  6 
L.  J.  K.  B.  6;  5  A.  &  E.  548.     See  MoCarthy  v.  Colvin  <1839),  8  L.  J.  Q  'b 
168;  9  A.  &  B.  607;   Baylis  v.  London  (Bp.)   (1912),  82  L.  J.  O.  61:   ri&12T   1 
Ch.  127.  '   L         J 

(?)  Wedlahe  v.  Hurley  (1830),  1  Cr.  &  J.  83;  Henderson  v.  BothscMld  (1887) 
66  L.  J.  O.  471;  33  Ch.  D.  459;  Kernson  v.  G-lyn,  UOls,  Currie  *  Co.  (1911') 
81  L.  J.  K.  B.  465.  ^        '' 

(r)   Williams  v.   Everett  (1811),  14  East,  582. 

(s)  Moore  v.  Bushell  (1857),  27  L.  J.  Ex.  3;  HUl  v.  Royds  (1868),  38  L  J  O 
638;  L.  R.  8  Eq.  290. 

(<)  Baron  v.  Husband  (1833),  4  B.  &  Ad.  612;  Maloolm  v.  Scott  (1S50),  5  Ex 
601;  S.  0.  in  Ch.  (1860),  20  L.  J.  O.  17;  3  Mao.  &  G.  29;  Hudson  v.BUtoii 
(1866),  26  L.  J.  Q.  B.  27;  6E.  &B.  565.  ■  ou.um 

(«)  Harsamt  v.  Blaine  (1887),  56  L..  J.  Q.  B.  512. 
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claim  for  money  received  cannot  in  general  be  made  upon  a  sub- 
agent  who  receives  it  only  on  account  of  the  agent,  without  any 
privity  or  relation  to  the  principal  to  whose  use  it  is  paid  (a)), — 
Money  voluntarily  paid  to  an  agent  for  payment  over  to  a  principal 
can  be  recovered  back  from  the  agent  upon  the  ground  of  mistake 
or  failure  of  consideration,  only  so  long  a)8  it  remains  in  his  posses- 
sion; and  not  after  he  has  paid  it  over  or  accounted  for  it  to  the 
principal  according  to  his  instructions  bona  fide  and  without  notice 
of  any  claim  or  demand  upon  it(^);  if  the  agent  be  acting  for  a 
foreign  principal,  crediting  him  in  an  open  account  is  equivalent  to 
payment  over,  but  in  other  cases  it  will  not  operate  as  a  discharge  {z). 
The  above  rule  does  not  apply  to  where  the  agent,  acting  for  un- 
disclosed principals,  ostensibly  contracts  on  his  own  account  (a).  And 
in  the  case  of  the  solicitor  of  a  vendor  receiving  the  deposit  under  a 
contract  of  sale,  the  payment  is  equivalent  to  immediate  payment 
to  the  vendor,  and  no  action  will  lie  to  recover  it  back  from  the 
solicitor,  whether  he  has  paid  it  over  or  not  {b). — But  money  obtained 
by  an  agent  by  wrong  or  fraud  may  be  recovered  back  from  him, 
although  he  has  paid  it  over  or  accounted  for  it:  as  in  the  case  of  a 
bailiff  obtaining  payment  by  le\'ying  an  execution  upon  the  goods 
of  a  wrong  person  (c) ;  or  money  received  with  notice  of  an  available 
act  of  bankruptcy  to  which  the  title  of  the  trustee  in  bankruptcy 
related  back  (d) ;  or  a  solicitor  obtaining  payment  of  costs  for  his 
client  by  a  wrongful  detainer  of  deeds  (e).  The  principal  may  also 
be  liable  to  repay  the  money  wrongfully  or  fraudulently  obtained,  if 
implicated  in  the  wrong  or  fraud  (/) . — Money  of  a  principal  wrong- 
fully or  fraudulently  obtained  from  the  agent,  or  paid  away  by  the 


(a:)  New  Zecdcmd  Land  Co.  v.  Watson  (18»1),  50  L.  J.  Q.  B.  433;  7  Q.  B.  D. 
374;  Skinner  ^  Co.  v.  WegiMHin,  Eddmoea  #  Co.  (1862),  1  dab.  &  EU.  12.  See 
i'a:  p.  Bdwrn-ds  (1«84),  51  L.  J.  Q.  B.  108;   8  Q.  B.  D.  262. 

(y)  Shcmd  v.  Grmt  (1863),  15  C.  B.  N.  S.  324;  Taylor  v.  Metrop.  Ry.  (1906), 
75  L.  J.  K.  B.  735;   [1906]  2  K.  B.  65. 

(z)  Coo;  v.  PrenUoe  (1815),  3  M.  &  S.  344;  HolUmd  v.  Rmsell  (1863),  32 
L.  J.  Q.  B.  297;  4  B.  &  S.  14.  j 

(a)  Sails  V.  Lloyd  (1848),  17  L.  J.  Q.  B.ik7;  12  Q.  B.  531;  Neioall  v.  Tom- 
linson  (1871),  L.  B,.  6  C.  P.  405.  | 

(6)  Mlis  V.  Goidton  (1893),  62  L.  J.  Q.  Bj  232;   [1893]  1  Q.  B.  350. 

(e)  Snowdon  v.   Davis   (1808),  1  Taunt.   IsO. 

id)  E<s  p.  Edwards  (1884),  13  Q.  B.  D.  747. 

(,e)  Smith  V.  Sleap  (1844),  12  M.  &  W.  5«5;  Oates  ».  Szidson  (1851),  20 
L.  J.  Ex.  284;  6  Ex.  346. 

(/)  See  Barwich  v.  English  Joint  Stooh  -BA.  (1867),  36  L.  J.  Ex.  147;  L.  R. 
2  Ex.  259;  Swire  v.  Framoia  (1877),  47  L.  J.  P.  C.  18;  3  Ap.  Ca.  106;  Oha/pleo 
T.   Srnnsioieh  Bnilding  Son.   (1861),  60  L.  J.   Q.  B.   372;  6  Q.   B.  D.   696. 
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agent  in.  mistake,  may  be  recovered  back  in  an  action  for  money 
received,  at  the  suit  either  of  the  principa,!  or  of  the  agent  {g) . 

A  stakeholder  is  an  agent  with  whom  money  is  deposited  to  abide 
an  event  which  by  agreement  shall  decide  the  ownership,  as  where 
money  is  deposited  with  a  stakeholder  as  subscriptions  to  the  stakes 
of  a  race.  The  person  claiming  the  stakes  as  winner  is  bound  to 
show  that  he  is  entitled  to  them  in  accordance  with  the  terms  of  the 
agreement,  and  if  this  has  become  impossible  from  any  cause,  each 
subscriber  may  recover  back  his  own  stake,  as  upon  a  failure  of 
consideration  (A) .  An  action  will  not  lie  against  the  stakeholder  to 
recover  the  stakes  until  he  has  notice  of  the  event,  by  which  the  money 
becomes  held  by  him  to  the  use  of  the  winner  (i). — ^An  auctioneer 
receiving  a  deposit  from  a  purchaser  is  in  the  position  of  a  stake- 
holder; he  holds  the  money  for  payment  to  the  vendor  if  the  contract 
is  completed,  and  to  the  purchaser  if  the  contract  goes  off;  and  the 
terms  upon  which  it  is  held  can  only  be  varied  by  the  joint  agreement 
of  the  contracting  parties  (fc).  If  the  deposit  from  the  purchaser 
upon  the  sale  of  an  estate  is  paid  to  the  solicitor  of  the  vendor,  he 
holds  it  as  agent  of  the  vendor,  unless  it  is  paid  to  him  upon  the 
express  terms  of  holding  it  as  stakeholder  to  abide  the  event  of  the 
sale  {I). 

A  trustee  who  had  received  trust  money  was  considered  as  absolute 
owner  at  law,  and  was  accountable  only  in  equity  by  enforcing 
execution  of  the  trust.  No  action  for'money  had  and  received  could 
be  maintained  against  him  in  a  court  of  common  law,  although  he 
had  money  in  his  hands,  which,  under  the  terms  of  the  trust,  he  was 
liable  to  pay  over  to  the  beneficiary,  but  which  he  still  held  in  the 
character  of  trustee  only.  If,  however,  it  appeared  that  the  character 
of  the  relation  between  the  parties  had  changed,  and  the  trustee  had 
ceased  to  hold  it  as  a  trustee,  properly  so  called,  the  plaintiff  might 
maintain  an  action  at  law  for  money  had  and  received,  founded  upon 
an  appropriation  to  his  use,  or  admission  of  liability,  and  the  liability 
thence  arising  (m) .     A  person  receiving  money  under  a  statutory 

ig)  Holt  V.   Ely  (1853),  1  E.  &  B.  79S;   Colonial  Bank  v.  Hxclmnge  Bank  of 
Yarmouth  (N.  S.)  (1»»5),  55  L.  J.  P.  0.  14;   11  Ap.  Ca.  84. 

(h)  Mm-ryat  v.  Brodeirick  (1837),  6.  L.  J.  Ex.  113;  2  M.  &  W.  369;  Bines  v 
Wolfe  (1869),  L.  R.  2  P.  C.  280;  Sadler  v.  Smith  (1869),  39  L.  J.  Q  B  17- 
L.  R.  5  Q.  B.  40. 

(«•)   Wa/dnsMi  V.   Oodefroy  (1839),  9  A.  &  E.  536. 

(S)  Gray  v.  Gutteridge  (1828),  6  L.  J.  0.  S.  K.  B.  154;  1  Man.  &  R.  654- 
Hwrington  v.  Boggart  (1830),  9  L.  J.  0.  S.  K.  B.  14;   1  B.  &  Ad.  577 

(0  MUa  V.  Goulton  (1893),  62  L.  J.  Q.  B.  232;   [1»93]  1  Q.  B.  350. 

(m)  Per  cur.  Pardoe  v.  Price  (1847),  16  L.  J.  Ex.  192;  16  M.  &  W.  451-  per 
eur.  Edwards  v.  Lowndes  (1852),  22  L.  J.  Q.  B.  107;  1  E.  &  B.  81.  ' 
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liability  to  pay  it  over  to  another,  without  any  discretion  as  to  its 
application,  is  not  in  the  position  of  a  mere  trustee,  and  a  common 
law  action  lay  for  money  had  and  received  at  the  suit  of  the  party 
entitled ;  as  the  churchwardens  of  district  churches  appointed  by  the 
statute  to  receive  the  rents  of  the  seats  and  pay  the  salaries  of  the 
minister  and  clerk  (w) . — An  executor  or  administrator  is  in  the 
position  of  a  trustee  for  the  purpose  of  administering  the  estate  of 
the  deceased,  and  therefore  the  legacies  or  distributive  shares  payable 
out  of  the  estate  are  not  common  law  debts  (o) .  But  an  executor 
jnight  be  made  liable  in  an  action  for  money  had  and  received  upon 
his  personal  admission  of  liability  to  the  legatee  (p) . 

The  implied  debt  for  money  received  for  the  use  of  another  may 
arise  from  receiving  that  which,  for  the  purpose  in  question,  is  received 
fis  equivalent  to  money  (g):  as  foreign  money  (j-);  sums  admitted 
ill  account  as  received  (s);  sums  entered  as  received  in  an  account 
rendered  by  an  agent  to  his  principal  (i);  a  banker's  cheque  or  a 
bank  note  received  as  money  (m)  . — But  proceeds  of  a  bill  of  exchange, 
before  it  is  due,  cannot  be  charged  as  money  had  or  received,  and 
though  it  has  been  pledged  to  a  banker,  and  value  received  in  account; 
but  if  entrusted  to  the  defendant,  to  be  discounted,  he  may  be  charged 
with  the  proceeds  in  this  form  of  action  {x) . — Goods  or  stock  or 
securities  for  money  cannot  be  charged  as  money  received,  unless  in 
fact  sold  or  exchanged  and  converted  into  money  {y) . 

(«)  Sdtmrds  v.  Lovmdes  (1852),  22  L.  J.  Q.  B.  107;  1  E.  &  B.  81;  Nichols  v. 
Davis  (1868),  38  L.  J.  C.  P.  127;  L.  K.  4  C.  P.  80;  Lloyd  v.  Burrup  (1868), 
58   L.   J.   Ex.   25;  L.  R.  4  Ex.  63. 

(o)  Beehs  v.  Strutt  (1794),  5  T.  R.  ftdO;  Jones  v.  Tanner  (1827),  6  L.  J. 
O.  S.  K.  B.  71;  7  B.  &  C.  542. 

{p)  Hart  V.  Minors  (1835),  4  L.  J.  Ex.  275;  2  Or.  &  M.  700.  See  Harding 
V.  Harding  (1886),  55  L.  J.  Q.  B.  462;  17  Q.  B.  D.  442. 

(j)  See  ante,  p.  64. 

(?■)  Ehrensperger  v.   Anderson  (1848),  18  L.  J.  Ex.  132;   3  Ex.  148. 

(s)  Standish  v.  Ro^s  (1849),  19  L.  J.  Ex.  185;  3  Ex.  527. 

It)  STcynng  v.  Gremwocd  (1825),  4  B.  &  O.  281 ;  Shaw  v.  Picton  (1825),  4  L.  J. 
O.  S.  K.  B.  29;   4  B.  &  C.  715.     See  Hurrm  v.  Botland  (1832),  1  Or.  &  M.  130. 

(«)  Hough  V.  May  (ISaS),  5  L.  J.  K.  B.  186;  4  A.  &  E.  954;  Willcinsmt  v. 
Godefroy  (1839),  9  A.  &  E.  536;  Timmins  v.  Gibbins  (1852),  21  L.  J.  Q.  B. 
403;  18  Q.  B.  722. 

(a;)  Atkins  v.  Ow&n  (1837),  6  L.  J.  K.  B.  267;  4  A.  &  E.  819;  Palmer  v. 
Jarmain  (1837),  2  M.  &  W.  282. 

(y)  See  ante,  p.  54. 
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Upon  an  admission  of  money  being  due  and  payable  a  promise 
to  pay  the  amount  is  impKed  in  law;  which,  under  the  old  'system  of 
pleading,  was  technically  charged  as  a  distinct  debt  "for  money 
found  to  be  due  from  the  defendant  to  the  plaintiff  on  an  account 
then  and  there  stated  between  them"  (a).  "An  account  stated  is 
nothing  more  than  the  admission  of  a  balance  due  from  one  party 
to  another;  and  that  balance  being  due,  there  is  a  debt.  The  state- 
ment of  the  account,  and  admission  of  the  balance,  implies  a  promise 
in  law  to  pay  it"  (&). 

"  In  order  to  constitute  an  account  stated  there  must  be  a  statement 
of  some  certain  amount  of  money  being  due"  (c).  There  must  be 
at  least  one  item  for  which  a  certain  sum  is  admitted,  and  there  may 
be  several  items;  and  the  statement  of  the  account  raises  an  implied 
■debt  as  to  each  item  contained  in  it  severally  (d) .  An  admission  by 
a  person  of  his  liability,  but  not  fixing  a  certain  amount  (e);  or 
merely  that  he  had  received  a  sum  of  money  at  an  anterior  date,  but 
not  that  it  was  a  subsisting  debt  to  the  plaintiffs  (/) :  or  an  offer  to 
pay  a  smaller  sum  of  money  in  answer  to  a  claim  for  a  larger  sum  (g) ; 
or  the  statement  of  a  debt  subject  to  arbitration  as  to  amount  and 
liability  (h),  is  not  sufficiently  certain  to  support  an  action  on  an 

(a)  Parke,  B.,  Lubbock  v.  Tribe  (1838),  7  L.  J.  Ex.  158;  3  M.  &  W.  607. 

lb)  Abinger,  O.  B.,  IrviMff  v.  VmtohXlSaT),  7  L.  J.  Ex.  25;  3  M.  &  W.  90. 

(c)  Parke,  B.,  Hughes  v.  Thorpe  (1839(),  9  L.  J.  Ex.  109;  5  M.  &  W.  656. 

Id)  Highmore  v.  Primrose  (1816),  5  M.  &  S.  65;  Lane  v.  Hill  (1852),  81 
L.  J.  Q.  B.  318;  18  Q. B.  262. 

(«)  Burgh  V.  Legge  (1839),  8  L.  J.  Ex.  268;  5  M.  &  W.  418;  Hvohes  v 
Thorpe  (1839),  9  L.  J.  Ex.  109;  5  M.  &  W.  656. 

(/)  Tucker  v.  Barrmo  (1828),  6  L.  J.  0.  S.  K.  B.  121;   7  B.  &  0.  623 

Ig)  Wayrrmn  v.  Hilliard  (19^9),  9  X..  J.  0.  S.  0.  P.  30;  7  Bing    101 

(A)  Boker  v.  Heard  (1851),  20  L.  J.  Ex.  444;  5  Ex.  959 
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account  stated. — An  objection  to  some  only  of  numerous  items  will 
be  treated  as  an  admission  of  the  accuracj^  of  the  rest  of  the  account  (i). 
So  an  account  stated  has  been  established  where  the  debtor  paid 
money  on  account  with  a  promise  to  pay  the  remainder  (/<;) ;  and  where 
the  debtor  referred  the  creditor  to  his  agent  for  payment  of  the 
account  (l) .  The  payment  of  interest  on  a  specified  debt  operates  as- 
an  account  stated  of  the  debt,  as  being  presumptively  unpaid  (w). 

An  account  stated  may  consist  of  one  item  or  of  the  sum  of  several 
items  without  any  cross  demand ;  or  it  may  consist  of  a  balance  struck 
of  cross  demands.  Of  these  in  their  order.  If  there  be  no  crosa 
demands,  an  account  stated  produces  only  a  prima  facie  liability; 
which  may  be  rebutted  by  disputing  the  debts  charged  in  the  account: 
as  by  showing  that  the  debt  charged  was  incurred  under  a  mistake  (n) ; 
or  that  it  was  a  future  or  contingent  debt  not  yet  due,  as  an  I., 0.  U. 
given  as  a  deposit  upon  an  incomplete  contract  of  sale  (o) .  But  an 
account  stated  by  two  jointly  is  not  avoided  by  showing  that  one  of 
them  contracted  only  as  surety  for  the  other  (p).  The  provisions  of 
the  Bankruptcy  Act,  1914,  entitle  a  trustee  in  bankruptcy  to  challenge 
a  settled  account  on  grounds  not  open  to  the  bankrupt  (g). — So,  it 
may  be  shown  that  a  debt  stated  in  the  account  was  void  for  want 
of  consideration  (r),  or  that  the  consideration  failed  or  was  illegal; 
as  a  promise  to  pay  the  value  of  a  cheque  lost  by  the  plaintiffs  under 
circumstances  which  freed  the  defendant  from  further  liabiUty,  (s); 
or  to  remunerate  a  barrister  for  professional  services  {t).  Conversely, 
unless  there  be  a  balance  struck  of  cross  demands,  the  receipt  of  the 
amount  shown  upon  an  account  stated,  but  which  is  less  than  the 
amount  actually  due,  is  no  answer  to  an  action  for  the  balance,  there 
being  no  consideration  for  foregoing  the  balance  (u) .     But  a  party 

(i)  PaHer  v.  Coo/j'er  (1834J,  3  L.  J.  Ex.  330;  1  Cr.  M.  &  E.  387;  Chisman  v. 
Count  (1841).  10  L.  J.  0.  P.  124;  2  Man.  &  G.  307. 

(A)  Peacoale  v.    Harris   (ie08.),  10  Bast,  104. 

(0  Porter  v.   Cooper  (1834),  3  L.  J.  Ex.  330;   1  C.  M.  &  R.  387. 

(m)  Purdon  v.  Purdon  (1842),  12  L.  J.  Ex.  3;  10  M.  &  W.  562;  Perry  v. 
Slade  (1845),  15  L.  J.  Q.  B.  10;  8  Q.  B.  115. 

(«)   Gough  V.   Findon  (1851),  21  L.  J.  Ex.  58;   7  Ex.  48. 

(o)  WUs<m,  ».  Wilson  (1854),  23  L.  J.  C.  P.  137;  14  C.  B.  616;  Lemere  ». 
Elliott  (1861),  30  L.  J.  Ex.  350;  6  H.  &  N.  656. 

(p)  Buck  V.  Burst  (1866),  L.  R.  1  C.  P.  297. 

(5)  Ex  p.   Clwttterton   (1907),  76  L.  J.  K.  B.  644;    [1907]  2  K.  B.  23. 

(r)  See  lie  Bonacina   (1912),  81  L.  J.  C.  674;    [1912]  2  Ch.   394. 

(s)  Lubbooh  V.   Tribe  (1837),  7  L.  J.  Ex.  158;   3  M.  &  W.  607. 

(0  Kennedy  v.   Broim   (1863),  32  L.  J.  C.  P.  137;   13  C.  B.  N.  S.   677. 

(«)  Brooles  v.  Bockett  (1847),  16  L.  J.  Q.  B.  178;  9  Q.  B.  847;  Perry  v. 
Attwood  (1856),  25  L.  J.  Q.  B.  408;  6  E.  &  B.  691.  See  'Turner  y.  Willis  (1905), 
74  L.  J.  K.  B.  365;   [1905]  1  K.  B.  468. 
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delivering  an  account  may  be  estopped  by  lapse  of  time  from  dis- 
puting the  correctness  of  the  items  (a;)  .—The  effect  of  an  account 
stated  may  also  be  avoided  by  showing  that  it  is  in  respect  of  costs 
due  to  a  solicitor  who  has  not  complied  with  the  statutory  require- 
ment of  delivering  a  signed  bill(«/),  or  that  the  debt  was  claimed 
under  a  contract,  which  was  then  executory,  and  upon  which  no 
action  could  be  maintained  by  reason  of  the  Statute  of  Frauds,  but 
not  where  there  was  an  admission  of  liability  after  the  plaintiff  had 
performed  his  part  of  the  contract  (2)  .—An  account  stated  or  admis- 
sion of  a  debt  barred  by  the  Statute  of  Limitations  must  be  stated  in 
the  form  required  by  the  Statute  of  Frauds  Amendment  Act,  1828, 
s.  1,  which  enacts  that  no  acknowledgment  or  promise  is  sufficient 
to  take  a  debt  out  of  the  statute  unless  made  in  writing  signed  by 
the  party  chargeable  (a) . — An  account  stated  in  writing  does  not, 
as  such,  require  a  stamp,  though  it  may  be  evidence  of  an  antecedent 
agreement  (6).  And  it  is  no  answer  to  a  claim  upon  an  account 
stated  that  the  debt  accrued  due  under  a  written  agreement  which 
could  not  have  been  put  in  evidence  for  want  of  a  stamp  if  the 
consideration  is  executed,  leaving  only  the  debt  unpaid  (c).  But  if 
the  document  relied  upon  as  an  account  stated  requires  a  stamp,  as 
in  the  case  of- a  bill  of  exchange  or  a  promissory  note,  it  must  be  duly 
stamped  in  order  to  be  admissible  (d). 

An  account  may  be  stated  of  an  equitable  debt,  thereby  making 
it  prima  facie  recoverable  as  a  legal  claim.  Thus  a  trustee  by 
admitting  that  he  has  money  in  his  hands  to  be  paid  over  to  the 
plaintiff,  as  beneficiary,  or  by  settling  accounts  on  that  footing,  is 
liable  for  the  sum  so  admitted  to  be  due  in  a  common  law  action  for 
money  due  on  account  stated  (e).     So  where  upon  a  dissolution  of 

(«)  Skyring  v.  Greenwood  (1825),  4  B.  &  0.  381;  Shctw  v.  Pioton  ('1825),  4 
L.  J.  0.  S.  K.  B.  29;  4  B.  &  C.  715. 

(sy  Smith  y.  Page  (1846),  15  M.  &  W.  683. 

(z)  Falmouth  r.  Thomas  (1832),  2  L.  J.  Ex.  57;  1  Or.  &  M.  89;  Cocking  v. 
Ward  (1845),  15  L.  J.  C.  P.  245;   1  C.  B.  858. 

(a)  Jon^  V.  Ryder  (1838),  7  L.  J.  Ex.  216;  4  M.  &  W.  32;  Clnrli  v.  Alexander 
(1844.),  13  L.  J.  Ex.  133;  8  Soott,  N.  R.  147.  See  Be  Bonacina  (1912)  81 
L.  J.  C.  674;  [19121  2  Ch.  394. 

(S)  Beaching  v.   Weetirook  (1841),  10  L.  J;  Ex.  464;   8  M.  &  W.   411. 

(c)  Re  Teignmouth  Shipping  AMce.  (1872),  41  L.  J.  0.  679;   L.  R.  14  Eq    148 

(d)  Green  r.  Davies  (1825),  3  L.  J.  0.  S.  K.  B.  185;  4  B.  &  C.  235;  Jones  v' 
Riy^der  (1838),  7  L.  J.  Ex.  216;  4  M.  &  W.  32.  See  Smart  v.  Nokes  (18441  13 
L.  J.  C.  P.  79;  6  Man.  &  O.  911.  ^      ^' 

(b)  Rop^-  V.  Holtand  iWZ5),  4  L.  J.  K.  B.  156;  3  A.  &  E.  99;  Howard  v 
BrownMU  (1863),  23  L.  J.  Q.  B.  23. 

L.  6 
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partnership  the  partners  account  together  and  strike  a  balance,  it 
may  be  recovered  in  an  action  upon  such  account  (/) . 

An  account  stated  of  a  present  debt  implies  a  promise  of  immediate 
payment,  and  will  not  support  a  promise  to  pay  at  a  future  date, 
without  a  new  consideration  {g) .  An  account  may  be  stated  of  a 
debt  payable  at  a  future  time,  or  at  a  particular  place,  or  upon  some 
condition;  and  there  is  then  no  liability  until  the  time  has  elapsed 
or  other  condition  has  been  fulfilled  Qi) .  Thus  a  bill  of  exchange  is 
evidence  of  an  account  stated  between  immediate  parties,  which  is 
not  absolute  until  the  bill  is  due,  and  which  is  subject  by  law  to  the 
conditions  of  due  presentment  and  notice  of  dishonour  («). 

An  account  stated  of  items  on  both  sides,  importing  an  agreement 
to  set  off  the  items  on  one  side  against  the  items  on  the  other,  and 
to  leave  the  balance  only  due,  is  equivalent  to  payment  of  the  debts 
to  the  extent  of  the  set-off;  and  the  discharge  of  the  cross  demands 
is  a  sufficient  consideration  to  support  the  debt  for  the  balance  (fc). 
A  mere  open  account,  without  striking  the  balance  and  agreeing  to 
set  off  the  cross  items,  has  no  such  effect  in  payment;  and  it  leaves 
the  items  open  to  dispute  (i);  and  of  tliis  character  is  a  banker's 
pass  book  (m). 

An  aocount  of  cross  items  as  above,  leaving  only  the  balance  due, 
cannot  be  disputed  merely  upon  tlie  ground  that  some  of  the  items 
taken  as  paid  were  not  recoverable  in  an  action:  as  a  debt  payable 
under  a  contract  unenforceable  by  reason  of  not  satisfying  statutory 
requirements  {n) ;  or  a  debt  barred  by  tlie  Statute  of  Limitations  (o) ; 
or  a  debt  due  to  a  solicitor  for  casts  in  respect  of  which  no  signed 
bill  has  been  delivered  {p) .  But  if  any  of  the  items  are  sucli  that, 
though  actually  paid  over,  they  might  be  recovered  back  upon  a 

(/)  Fmt^-  V.  AUanson  (1788),  2  T.  R.  479;  Wray  v.  Milestone  (1839),  9 
L.  J.  Ex.  39;  5  M.  &  W.  21. 

Cff)  Hopkins  V.  Logan  (1839),  8  L.  J.  Ex.  218;   5  M.  &  W.  241. 

(h)   Wheatley  v.   Williams  (1836),  5  K  J.  Ex.  237;   1  M.  &  W.  533. 

(j)  Burgh  v.  Lsgge  (1839),  8  L.  J.  Ex.  258;  5  M.  &  "W.  418;  Fryer  v.  Roe 
(1852),  12  C.  B.  437. 

(Jc)  Callander  v.   Howard  (1860),  19  L.  J.  C.  P.  312;   10  C.  B.   290. 

(0  Williams  v.  Griffiths  (1835),  4  L.  J.  Ex.  129;  2  Cr.  M.  &  R.  45;  Cottam 
V.  Partridge  (1842),  11  L.  J.  0.  P.  161;   4  Man.  &  G.  271. 

(m)  Commercial  Bank  of  SooUand  v.  Shind  (1860),  3  Maoq.  H.  L.  643; 
Kepitigalla  Rubber  Estates  v.  Nat.  Bank  of  India  (1909),  78  L.  J.  K.  B. 
964;   [1909]  2  K.  B.  1010.     See  Skyring  v.  Greenwood  (1825),  4  B.  &  0.  281. 

(«)  Laycock  v.  Pickles  (1863),  33  L.  J.  Q.  B.  43;   4  B.  &  S.  497. 

(o)  Ashby  v.  Jcmes  (1843),  12  L.  J.  Ex.  295;   11  M.  &  W.  542. 

(p)   Turner  v.    Willis   (1905),  74  L.  J.  K.  B.  365;    [1895]   1  K.   B.  468. 
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failure  of  consideration,  or  as  paid  under  a  mistake  of  fact,  or  under 
fraud  or  illegality  or  other  sufficient  ground,  the  account  may  then 
be  reopened  as  to  such  items  (g) . — In  cases  calling  for  the  intervention 
of  a  court  of  equity,  the  Court  has  a  general  jurisdiction  to  open 
settled, accounts,  in  whole  or  in  part,  upon  the  ground  of  substantial 
error,  but  as  a  general  rule  it  will  only  give  leave  to  surcharge  and 
falsify,  unless  by  reason  of  the  relation  between  the  parties,  or  of 
other  special  circumstances,  it  would  be  inequitable  for  the  accounting 
party  to  have  the  benefit  of  the  more  lenient  order  (r) .  An  account 
stated  or  a  settled  account  has  generally  no  effect  as  regards  omissions 
from  the  account  whether  or  not  they  are  submitted  with  qualification 
"errors  excepted"  (s).  Where  accounts  are  reopened  in  equity  on 
the  ground  of  fraud,  further  proceedings  between  the  same  parties 
may  be  entertained  in  respect  of  accounts  anterior  to  those  mentioned 
in  the  judgment  on  the  ground  of  fraud  (i);  although  the  general 
rule  is  that  the  discovery  of  a  new  item  of  fraud  is  only  corroborative 
evidence  (m)  . 

An  account  stated  may  be  in  writing,  or  by  oral  statement.  An 
oral  statement  is  admissible  in  evidence,  though  there  is  a  statement 
in  writing  of  the  same  debt,  and  though  the  debt  arises  out  of  a 
written  agreement  (x) . — An  account  stated  or '  admission  of  a  debt 
contained  in  a  deed  under  seal,  from  which  a  promise  to  pay  can  be 
implied,  constitutes  a  covenant  or  contract  under  seal,  and  not  a 
simple  contract  debt  {y) ;  and  if  the  debt  was  originally  a  simple 
contract  debt,  it  would  in  general  become  merged  in  the  superior 
security  {z) .  The  ascertainment  of  the  amount  due  under  a  deed 
does  not  of  itself  create  a  new  simple  contract  debt  upon  an  account 
stated  (a) ;  but  if  forming  part  of  an  account  containing  other  items 

iq)  Ro&e  V.  Savory  (1835),  4  L.  J.  0.  P.  275;  2  Bing.  N.  C.  145. 

(r)  Coleman  v.  Mellersh  (1850),  2  Mac.  &"  G.  309;  Williamson  v.  Barbour 
(1877),  50  L.  J.  0.  147;  9  Ch".  D.  529;  GetUng  t.  Keighley  (1878),  48  L.  J.  O. 
45;  9  Ch.  D.  547;  Re  Bayley-WovtUngton  ^  Cohen's  Cont.  (1909),  78  L.  J.  0. 
351;   [19091  1  Ch.  648. 

(s)  Johnson  v.  Curtis  (1791),  2  Bro.  C.  C.  .311,  n.;  Hails  v.  Lloyd  (1848),  17 
L.  J.  Q.  B.  247;  12  Q.  B.  531. 

(<)  Stainton  v.   Carron  Co.  (1864),  11  L.  T.  1. 

(«)  Campbell  v.  Fleming  (1834),  3  L.  J.  K.  B.  126;   1  A.  &  E.  40;  Law   v 
Lmo  (1904),  74  L.  J.  C.  169;   [1905]  1  Ch.  140. 

(«)  Singleton  v.  Barrett  (1832),  1  L.  J.  Ex.  134;  2  Or.  &  J.  36«;  Newhall  v 
Rolt  (1840),  9  I>.  J.  Ex.  293;  6  M.  &  W.  662. 

{y')  Saltoun  v.  Eouston  (1824),  2  L.  J.  0.  S.  0.  P.  93;  1  Bing.  433;  Oourtne'u 
V.  Taylor  (1843),  12  L.  J.  C.  P.  330;  6  Man.  &  G.  i851. 

(z)  See   post,   p.   699. 

(a)  Middleditch  v.  Ellis  (1848),  17  L.  J.  Ex.  365;  2  Ex.  623      ■■ 

6  (2)      ' 
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besides  that  due  under  the  deed,  a  new  contract  may  be  implied  to 
pay  the  balance  of  the  account,  upon  the  principle  above  stated  of  'the 
cross  items  operating  in  payment  (6). 

A  bill  of  exchange  or  promissory  note  is  evidence  of  an  account 
stated  between  immediate  parties  (c) .  And  the  account  so  stated  is 
of  a  debt  according  to  the  tenor  of  the  instrument  (d) .  An  indorse- 
ment in  blank,  which  makes  the  instrument  payable  to  bearer,  does 
not  carry  with  it  an  account  stated  with  the  bearer  as  such  (e) .  Such 
instruments  are  not  admissible  evidence  of  an  account  stated  unlesis 
properly  stamped  (/). — ^An  I  0  U  is  evidence  of  an  account  stated 
by  the  person  signing  with  the  person  to  whom  it  is  axlidressed  (g), 
and  if  it  is  not  addressed,  then  presumptively  with  the  person  pro- 
ducing it(^).  It  is  no  evidence  of  the  nature  of  the  debt  (t).  It 
may  be  rebutted  by  showing  that  there  was  in  fact  no  debt  to  found 
the  admission,  as  an  1 0  U  given  by  way  of  deposit  on  an  executory 
contract  of  sale  (fc) . 

An  account  stated  as  a  cause  of  action  must  be  made  to  the  plaintiff 
himself  or  to  his  agent  (l).  But  an  administrator  may  rely  upon  an 
admission  of  debt  made  in  favour  of  the  deceased's  estate  before 
obtaining  the  letters  of  administration  (m) . — The  admission  must 
be  made  by  the  defendant  himself  or  his  agent  (re). — The  account 
stated  must  be  made  by  the  defendant  to  the  plaintiff  in  the  same 
relative  rights  in  which  the  debt  is  charged  (o) . 

(J)   Fmter  v.    AUavsm   (1788),  2  T.   E.   479. 

(c)  Perrt/  V.   Slade  (1845),  15  L.  J.  Q.  B.  10;   8  Q.  B.   115. 

(d)  Burgh  v.  Legge  (1839),  8  L.  J.  Ex.  258;  5  M.  &  W.  418;  Fryer  v.  Roe 
(1852),  12  C.  B.  437. 

(e)  Surmesfer  v.   Hogarth  (1843),  12  L,.  J.  Ex.  178;   11  M.  &  W.  97. 

(/)  Green  r.  Davies  (1825),  3  L.  J.  0.  S.  K.  B.  185;  4  B.  &  C.  235;  Jones 
V.  Ryder  (1838),  7  L.  J.  Ex.  216;  4  M.  &  W.  32.  See  Smart  v.  Nokes  (1844),  13 
L.  J.  G.  P.  79;  6  Man.  &  G.  911. 

(y)  Cleave  V.  Moors,  3  Jur.  N.  S.  48;  Buck  v.  Hurst  (1856),  L.  R.  1 
C.  P.  297. 

(A)  Douglas  v.  Holme  (1840),  10  L.  J.  Q.  B.  43;  12  A.  &  E.  641. 

(i)   Fes.enmayer  v.  AdcooJc  (1847),  16  M.  &  W.  449. 

Ik)  Wilson  V.  WUson  (1854),  23  K  J.  0.  P.  137;  14  C.  B.  616;  Leinere  v. 
Elliott  (1866),  30  L.  J.  Ex.  350;  6  H.  &  N.  656. 

(J)  Tarbuck  v.  Bispham  (18-36),  6  L.  J.  Ex.  49;  2  M.  &  W.  2;  Bates  v.  Townley 
(1848),  19  L.  J.  Ex.  399;  2  Ex.  152;   Grundy  v.  Tmvmend  (188S),  36  W.  R.  531. 

(m)  Re  Teignmouth  Shipping  Ass.  (1872),  41  L.  J.  C.  679;  L.  E.  14  Eq.  148. 

(»)  Chisman  v.  Count  (1841),  10  L.  J.  C.  P.  124;  2  Man.  &  G.  307;  Bates  v. 
Townley  (1848),  19  L.  J.  Exi  399;  2  Ex.  152;  Brettel  v.  Williams  (1849),  19 
L.  J.  Ex.  125;  4  Ex.  623. 

(o)  Barker  v.  Birt  (1842),  11  L.  J.  Ex.  375;  10  M.  &  W.  61;  Fetch  v.  Lyon 
(1846),  15  L.  J.  Q.  B.  393;  8  Q.  B.  147. 
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^  4.  Debts  implied  from  Judgments  of  Inferior  and  Foreign 
Courts  and  on  Foreign  Statute. 
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'The  judgment  of  a  Court  of  competent  jurisdiction,  adjudicating 
a  certain  sum  of  money  to  be  due  from  one  person  to  another,  implies 
a  debt;  and  the  judgment  may  be  enforced  not  only  by  execution 
of  the  ordinary  process  of  the  Court,  but  also  by  an  action  of  debt 
upon  the  judgment  (a). — Debts  created  by  judgments  of  a  court  of 
record  are  contracts  of  record,  and  are,  therefore,  treated  hereafter  as 
contracts  of  that  class  (&).  But  it  is  not  every  order  of  a  court 
awarding  a  sum  of  money  to  be  paid  that  is  equivalent  in  law  to  a 
judgment  (c). 

An  action  of  debt  lay  at  common  law  upon  a  judgment  of  an 
inferior  court  {d);  but  not  upon  a  judgment  of  the  statutory  County 
Courts  established  by  the  County  Courts  Acts,  because  such  an  action 
would  have  been  inconsistent  with  the  remedies  on  the  judgment 
provided  by  those  Acts  (e),  and  it  is  now  expressly  provided  by 
s.  151  of  the  County  Courts  Act,  1888,  that  no  action  shall  be  brought 
upon  a  judgment  of  the  statutory  County  Courts.  But  an  order  of 
the  statutory  County  Court  in  the  exercise  of  its  bankruptcy  juris- 
diction is  not  a  judgment,  and  may  be  sued  on  in  the  High  Court  (/). 
By  the  Judgments  Act,  1838,  s.  22,  a  judgment,  or  order  for  the 
payment  of  money,  of  any  inferior  court  of  record  may  be  removed 
into  a  superior  court  by  order  of  a  judge  of  that  court;  and  thereupon 
such  judgment  or  order  shall  be  of  the  same  effect,  and  all  pro- 

(a)  Rodmll  v.  Baxter  (185S),  28  L.  J.  Q.  B.  61;  E.  B.  &  E.  884. 

(6)  See  ■post,  p.  109. 

(e)  Carpenter  v.  Thornton  (1819),  3  B.  &  Aid.  522;  Westmoreland  Slate  Co  v 
Feilden  (1891),  60  L.  J.  C.  680;   [1891]  3  Ch.  15. 

{d)  Williams  v.  Jones  (1845),  14  L.  J.  Ex.  145;   13  M.  &  W.  628. 

(«)  Berkeley  v.  Elderkin  (1853),  22  L.  J.  Q.  B.  281;  1  E.  &  B.  805;  Aimtin  v 
MiUs  (1863),  23  L.  J.  Ex.  40;  9  Ex.  2«8. 

(/)  Samill  v.  BalUm  (1915),  84  L.  J.  K.  B.  1583;   [1915]  3  K.  B    174 


86  CONTRACTS  IMPLIED  IN  LAW. 

oeedings  may  be  taken  thereupon,  as  if  such  judgment  or  order  had 
been  originally  recovered  or  made  in  the  superior  court.  The  statute 
gives  power  to  remove  the  judgment  for  the  purpose  of  execution 
only;  it  gives  no  jurisdiction  to  the  superior  court  to  inquire  into 
the  merits  or  into  the  regularity  of  the  proceedings  in  the  court 
below  {g).  It  does  not  apply  to  judgments  of  the  statutory  County 
Courts  (li).  These,  however,  by  the  County  Courts  Act,  1888,  s.  151, 
may  bo  removed,  in  the  cases  therein  provided,  into  the  High  Court 
for  the  purpose  of  execution. — By  the  Inferior  Courts  Judgment 
Extension  Act,  1882,  ss.  4,  5,  a  certificate  of  a  judgment  of  any 
inferior  court  of  England,  Scotland  or  Ireland  may  be  registered 
in  a  County  Court  for  execution  within  the  jurisdiction  of  the  court 
in  the  same  manner  as  if  the  judgment  had  been  obtained  in  the  court 
in  which  the  certificate  shall  be  so  registered. 

Upon  the  same  principle,  where  the  judgment  of  a  foreign  court 
in  a  civil  action  has  adjudicated  the  payment  of  a  certain  sum,  a  debt 
is  implied  in  law  which  may  be  enforced  by^  action  in  the  courts  of 
this  country  («');  and  the  judgment,  not  being  matter  of  record  in 
this  country,  is  merely  evidence  of  a  simple  contract  debt  (fc). — The 
judgments  of  the  Irish,  Scotch,  and  colonial  courts  are  considered 
as  foreign  judgments  for  this  purpose,  and  raise  an  implied  simple 
contract  debt  (Z)  for  the  sum  adj  udged  to  be  due,  upon  which  an 
action  may  be  maintained  in  the  English  courts  (to)  . — By  the  Judg- 
ments Extension  Act,  1868,  s.  1,  a  certificate  of  a  judgment  in  any 
of  the  superior  courts  in  Ireland  and  in  Scotland  for  any  debt, 
damages  or  costs  may  be  registered  in  England,  and  "  shall  from  the 
date  of  such  registration  be  of  the  same  force  and  effect,  and  all  pro- 
ceedings shall  and  may  be  had  and  taken  on  such  certifiteate  as  if 
the  judgment  of  which  it  is  a  certificate  had  been  a  judgment 
originally  obtained  or  entered  up  on  the  date  of  such  registration  as 

(a)  Williams  v.  Bolland  (1876),  1  C.  P.  D.  227;  and  see  the  Borough  and 
Local  Courts  of  Record  Act,  1872,  s.  6;  Paine  v.  Slater  (1883),  52  L.  J.  Q.  B. 
a82:  11   Q.   B.  D.   120. 

(K)  Moreton  v.  Holt  (1856),  24  L.  J.  Ex.  169;  10  Ex.  707. 

U)  Soott  V.  Bevan  (1831),  9  L.  J.  0.  S.  K.  B.  152;  2  B.  &  Ad.  78;  Grant  v. 
Easton  (18«4),  53  L.  J.  Q.  B.  68;  13  Q.  B.  D.  302;  Huntington  .t.  Attrill  (1892), 
62  L.  J.  P.  C.  44;  [1893]  A.  C.  150. 

(h)  Bwpleix  v.  Se  Raven  (1705),  2  Vem.  540;  Walker  v.  Witter  (1778),  1 
DoWl   1      See  Grant  v.  Easton  (1883),  53  L.  J.  Q.  B.  68;  13  Q.  B.  D.  302. 

(A  'pMllpott  V.  Admm  (1862),  31  L.  J.  Ex.  421;  7  H.  &  N.  888. 

(ot)  Harris  v.   Saimders   (1825),  3  L.  J.  0.  S.  K.  B.  239;  4  B.  &  0.  411; 

Doualae   v.    Forrest    (1828),   6   L.   J.   0.   S.   C.    P.    157;  4    Bing.   686;    " " 

V    Smyth  (1842),  11  L.  J.  Ex.  308;  9  M.  &  W.  810. 
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aforesaid,  in  the  court  in  which  it  is  so  registered"  (n).  And  the 
Act  gives  a  corresponding  effect  to  a  certificate  of  a  judgment  of  the 
superior  courts  of  England  when  registered  in  Ireland  or  Scotland. 
Under  the  Supreme  Court  of  Judicature  Act,  1879,  ss.  4,  6,  judg- 
ments are  now  registered  in  the  Central  Office  of  the  Supreme  Court. 

A  judgment,  as  ground  for  an  action  of  debt,  must  be  final  and 
must  award  a  certain  sum  to  be  unconditionally  due.  An  action  will 
not  lie  upon  a  judgment  ordering  the  defendant  to  pay  a  certain 
sum,  first  deducting  thereout  the  defendant's  costs,  before  taxation 
of  the  costs;  because  until  then  there  is  no  final  judgment  for  a 
certain  amount  (o).  So,  no  action  can  be  brought  upon  a  judgment 
with  a  stay  of  execution,  until  the  time  for  staying  the  execution 
has  elapsed  (p) .  But  the  pendency  of  an  appeal  is  in  general  no 
bar  to  an  action  on  a  final  judgment,  though  it  may  afford  ground 
for  an  application  to  stay  the  proceedings  (q) . 

For  the  above  reason  judgments  for  payment  of  money  in  pro- 
ceedings in  equity  which  remain  subject  to  the  control  of  the  court, 
will  not  in  general  support  an  action  of  debt;  as  a  decree  in  a  suit 
for  specific  performance  for  payment  of  the  purchase-money  upon 
conveyance  of  the  estate  (r).  "But  where  the  Chancery  suit  ter- 
minates in  the  simple  result  of  ascertaining  a  clear  balance  and  an 
unconditional  decree  that  an  individual  must  pay  it,  the  circumstances 
by  which  the  court  arrives  at  that  conclusion  do  not  affect  the  right 
of  suing  in  a  court  of  law  which  grows  out  of  the  legal  duty  to 
pay"  (s):  as  in  the  case  of  a  decree  for  the  payment  of  a  balance 
due  upon  a  final  settlement  of  a  partnership  account  (t) ;  or  of  a 
trust  and  executorship  account  (u) . 

For  the  same  reason  no  action  will  lie  upon  interlocutory  or  col- 
lateral orders  pending  an  action,  the  jurisdiction  remaining  in  the 
court  which  made  them;  as  an  interlocutory  order  for  the  payment 
of  costs  (x).    And  this  principle  was  applied  to  an  interim  judgment 

(n)  See  Se  Dundee  Ry.  Co.  (188S),  58  L.  J.  C.  5:  Fontaine's  case  C1889')  41 
Ch.  D.  118. 

(o)  Sadler  v.  EaUns  (1808),  1  Oamp.  253. 

(,p)  Hall  V.  Odber  (1809),  11  East,  118. 

(?)  Scott  V.  PilMngton  (1862),  31  L.  J.  Q.  B.  81;  2  B.  &  S.  11. 

(>•)   Carpenter  v.   Thornton  (1819),  3  B.  &  Aid.  522. 

(s)  Per  cur.  Henderson  y.  Henderson  (1844),  13  I>.  J.  Q.  B.  274;  6Q  B  297 

(0  Henley  v.  Soper  (1828),  6  L.  J.  0.  S.  K.  B.  210;  8  B.  &  O.  16. 

(«)  Henderson  v.  Henderson  (1844),  13  L.  J.  Q.  B.  274;  6  Q.  B.  297. 

(«)  Emerson  v.  Lashley  (1793),  2  H.  Bl.  248;  Sheehy  v.  Professional  Life  Ass 
(1857),  27  L.J.  0.  P.  233;  3  0.  B.  N.  S.  597.  ^ 
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for  costs  maxie  by  the  Scotch  Court  of  Session  pending  an  appeal  {y) . 
No  action  will  lie  upon  an  order  of  the  Divorce  Court  to  pay  alimony 
pendente  lite,  because  the  court  can  rescind  or  alter  it  at  any  time  {z) . 
— But  an  action  will  lie  upon  a  final  judgment  or  final  order  for  the 
payment  of  costs  (a):  as  a  judgment  of  the  House  of  Lords  dismissing 
an  appeal  and  ordering  the  appellant  to  pay  the  costs  (6);  a  final 
order  of  the  Privy  Council  to  pay  costs  (c) ;  a  decreet  of  the  Court 
of  Session  in  Scotland  to  pay  costs  id) . 

The  final  judgment  of  a  court  of  competent  jurisdiction  is  con- 
clusive between  the  parties  upon  the  matters  adjudicated  upon;  con- 
sequentlj'  in  an  action  upon  a  judgment  no  defence  can  be  raised 
which  was  open  to  the  party  in  the  original  suit  (e) .  Nor  can  the 
defendant  take  advantage  of  any  error  in  the  proceedings  which  might 
be  corrected  in  the  court  which  gave  the  j udgment  (/') .  But  in  an 
action  upon  a  judgment  of  an  inferior  court  the  plain tifi  himself 
must  allege  and  prove  that  the  cause  of  action  was  within  the  juris- 
diction of  the  inferior  court  {g) . 

Upon  the  same  principle  the  judgment  of  a  foreign  or  colonial 
court  is  conclusive  between  the  parties  in  an  action  or  other  legal 
proceedings  between  them  in  the  courts  of  this  country;  provided  it 
is  final  and  conclusive  between  the  same  parties  in  the  foreign 
court  (^).  And  in  an  action  upon  such  judgment  the  defendant 
cannot  plead  any  defence  to  the  merits  which  could  have  been  pleaded 
in  the  original  action  {i) :  as  that  the  evidence  was  defective  or  in- 
sufiicient  (fe);  or  that  fresh  evidence  had  been  discovered  (Z);  or  that 
it  was  founded  upon  a  contract  which  was  induced  by  fraud  (m) ;  or 

(y)  Patrick  v.  Shedden  (1853),  22  L.  J.  Q.  B.  283;  2  E.  &  B.   14. 

(z)  Bailey  v.  Bailey  (1884),  53  L.  J.  Q.  B.  583;   13  Q.  B.  D.  855. 

(«)  Ex  -p.  Alexander-  (1891),  61  L.  J.  Q.  B.  377;   [1892]  1  Q.  B.  216. 

lb)  Murbella  Iron  Ore  Co.  v.  Allen  (1878),  47  L.  J.  C.  P.  601. 

(c)  Hutchinson  v.  GUlespie  (1856),  25  L.  J.  Ex.  103;   11  Ex.  798. 

(<?)  Russell  V.  Smyth  (1842),  11  L.  J.  Ex.  308;  9  M.  &  W.  810. 

(,e)  Jewsbu/ry  v.  Mummery  (1872),  42  L.  J.  C.  P.  22;  L.  R.  8  C.  P.  56.  See 
Huntington  v.  AttrUl  (18«2),  62  L.  J.  P.  C.  44;    [18193]  A.  C.  150. 

(/)  Diok  T.  Tolhausen  (1868),  4  H.  &  N.  695. 

(?)  Mead  V.  Pope  (1834),  1  Or.  M.  &  R.  302;  Williams  v.  Jones  (1845),  14 
L.  J.  Ex.  145;  13  M.  &  W.  628. 

{h)  Rioardo  v.  Garoias  (1845),  12  01.  &  F.  368;  Noiivion  v.  Freeman  (1889), 
59  L.  J.  0.  337;  15  Ap.  Ca.  1. 

(i)  Banh  of  Australasia  v.  Nias  (1851),  20  L.  J.  Q.  B.  284;  16  Q.  B.  717; 
Kelsall  V.  Marshall  (1856),  26  L.  J.  O.  P.  19;  1  0.  B.  N.  S.  241;  Vanguelin  v. 
Bomtrd  (1864),  33  L.  J.  C.  P.  78;   15  0.  B.  N.  S.  341. 

(K)  Henderson  v.   Henderson.  (1844),  13  L.  J.  Q.  B.  274;  6  Q.  B.  286. 

(Z)  He  Cosse  Brissao  v.  Rathbo-ne,  30  L.  J.  Ex.  238;  6  H.  cfc  N.  301. 

(m)  Bank  of  Aitstralasia  v.  Nias  (1851),  20  L.  J.  Q.  B.  284;   16  Q.  B.   717. 


DEBTS  ON  FOEEIGN  JUDGMENTS.  89 

a  set-off  (w) ;  or  a  discharge  in  bankruptcy,  which  he  might  have 
pleaded  in  the  foreign  or  colonial  court"  (o) .  It  is  not  open  to  the 
defendant  in  an  action  upon  a  foreign  judgment,  to  show  that  the 
foreign  court  decided  erroneously  in  applying  or  in  not  applying 
the  law  of  a  foreign  country,  or  that  the  court  was  misinformed  or 
not  informed  as  to  the  law  of  a  foreign  country;  foreign  law  being 
a  matter  of  fact  to  be  decided  by  the  court  upon  the  evidence  produced 
by  the  parties  themselves  (p) . 

A  foreign  judgment  is  presumed  to  be  within  the  jurisdiction  of 
the  foreign  court  as  regards  the  parties  and  the  matter  of  adjudica- 
tion, without  allegation  or  proof  to  that  effect,  as  required  with  the 
judgments  of  inferior  courts  (g).  But  a  foreign  judgment  may  be 
avoided  by  showing  a  want  of  jurisdiction;  as  that  the  defendant 
was  a  foreigner  to  the  court,  not  resident  within  or  otherwise  amen- 
able to  the  jurisdiction  (r).  A  foreigner  who  appears  voluntarily 
in  an  action  and  takes  the  chance  of  a  judgment  in  liis  favour  cannot 
afterwards  object  to  the  jurisdiction;  if  property  has  been  seized  by 
-the  foreign  court,  and  the  owner  appears  merely  for  the  purpose  of 
defending  it,  his  appearance  is  deemed  not  to  be  voluntary  (s) . — 
A  foreign  judgment  may  also  be  avoided  by  showing  want  of  juris- 
diction in  the  matter  adjudicated  (i);  as  in  the  case  of  a  French 
court  pronouncing  an  English  contract  to  be  cancelled,  it  was  held 
that  the  judgment  had  no  effect  beyond  French  courts,  and  did  not 
bar  an  action  upon  the  contract  in  this  country  {u). — A  foreign  judg- 
ment may  also  be  avoided  by  showing  that  the  proceedings  were 
contrary  to  the  general  principles  of  justice  recognised  by  all  other 
courts:  as  that  the  defendant  was  not  summoned,  and  had  no  notice 
of  the  proceedings  and  had  not  appeared,  nor  had  any  opportunity  of 

(»)  Menderson  v.   Jlendermn  (1844),  13  L.  J.  Q.  B.  274;  6  Q.  B.   28'8. 

(o)  mUs  V.  JIcHenry  (1871),  40  L.  J.  C.  P.  109;  L.  R.  6  C.  P.   228. 

(p)  Castrique  v.  Imrie  (1870),  39  L.  J.  C.  P.  350;  L.  R.  4  H.  L.  414;  Qodard 
V.  Gray  (1870),  40  L.  J.  Q.  B.  62;  L.  R.  6  Q.  B.  139;  iBe  Tnifort  (1888),  57 
L.  J.  C.  135,;  36  Ch.  D.  600;  Rmitington  v.  Attrill  (1892),  62  L.  J.  P.  O.  44; 
[1893]  A.  C.  150.  See  the  Foreign  Law  Asoertaimnent  Act,  1861;  and  the 
^Foreign  Jurisdiction  Act,  1890. 

(§')  BoberUm  v.  Struth  (1844),  5  Q.  B.  941;  Barber  v.  Lamb  (1860),  SS 
L.  J.  0.  P.  234;  8  0.  B.  N.  S.  95.  See  ante,  p.  86,  n.  {g);  and  Administration 
of  Justice  Act,  1920,  s.  9,  aub-s.  (2). 

(r)  ScUbsby  v.  Westenholz  (1870),  40  L,.  J.  Q.  B.  73;  L.  R.  6  Q.  B.  155; 
Bmanuel  v.  Symon  (1907),  77  L.  J.  K.  B.  180;   [1908]  1  K.  B.  302. 

(s)  Vainet  v.  Barrett  (1885),  55  L.  J.  Q.  B.  39. 

(<)  Banh  of  Australasm  v.  Nias  (1851),  20  L.  J.  Q.  B.  284;  16  Q.  B.   717. 

(«)  NoveUi  V.  Bossi  (1831),  9  L.  J.  0.  S.  K.  B.  307;  2  B.  &  Ad.  757;  explained 
in  Ca»triq<ue  v.  Imrie  (1870),  39  K  J.  C.  P.  358;  L.  R.  4  H.  L.  435. 
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being  heard  {x) ;  or  that  the  court  was  constituted  of  persons  interested 
in  the  suit  who  decided  in  their  own  favour  {y) ;  or  that  the  court, 
according  to  a  law  peculiar  to  that  country,  refused  to  recognise  a 
title  to  property  previously  acquired  by  the  law  of  another  country  {z) . 
Where  the  foreign  court  has  jurisdiction  over  the  parties  and  the 
subject  matter,  and  substantial  justice  has  been  done,  irregularity 
in  the  procedure  will  not  invalidate  the  judgment, (a).  Where  a 
foreign  court  has  adjudicated  in  rem  the  judgment  will  bind  all 
persons  interested  in  the  property  whether  parties  to  the  proceedinga 
or  not  (6). — ^A  foreign  judgment  may  also  be  avoided  by  showing 
that  it  was  obtained  by  the  fraud  of  the  party  who  seeks  to  enforce 
it;  and  the  fraud  may  be  proved  by  the  same  evidence  which  success- 
fully imposed  upon  the  foreign  court  (c) .  But  the  defendant  is 
estopped  from  pleading  that  the  original  cause  of  action  was  obtained 
by  fraud  of  the  plaintiff,  because  he  ought  to  have  raised  that  defence 
in  the  foreign  court  id). — A  foreign  judgment  is  also  impeachable  for 
error  apparent  upon  the  face  of  it,  that  is  to  say,  such  error  as  shows 
upon  the  face  of  the  judgment  itself,  without  any  extrinsic  evidence, 
that  the  judge  had  come  to  an  erroneous  conclusion  either  of  law  or 
fact;  and  for  this  purpose  reasons  appended  to  the  judgment  as 
forming  the  grounds  of  decision  may  be  taken  as  part  of  the  judg- 
ment itself,  and  are  examinable  (e).  So,  though  a  foreign  judgment 
is  presumed  to  be  correct  according  to  the  law  of  the  court,  yet  if 
it  clearly  appear  or  be  admitted  by  the  parties  to  be  erroneous 
according  to  that  law,  it  may  be  impeached  for  such  error  in  the 
courts  of  this  country  (/) . 


(«)  Buchanan  v.  Rucker  (1808),  9  East,  192;  Fm-guson  v.  Mah&n  (1839),  9 
L.  J.  Q.  B.  146;  11  A.  &  E.  179;  Sfmssillon  v.  RoussUlon  (1880),  '49  L.  J.  0. 
338;   14  Oh.  D.  351. 

(2^)  Price  v.  Sewhwst  (1837),  6  L.  J.  Ch.  226;  8  Sim.  279;  on  appeal  (1838), 
8  L.  J.  Oh.  57;  4  M.  &  Or.  76. 

(«)  Simpson  V.  Fogo  (1863),  32  L.  J.  0.  249;   1  H.  &  M.  195. 

(«)  Pemberton  v.  Eughes  (1899),  68  L.  J.  C.  281;   [1899]  1  Ch.  781. 

(&)  Cmtrique  v.  Imrie  (1870),  39  L.  J.  0.  P.  350;  L.  R.  4  JI.  L.  414;  Liverpool 
Marine  Credit  Co.  v.  Hunter  (18i&8),  37  L.  J.  0.  386;  L.  B..  3  Oh.  470;  "Minna 
Craig"  Co.  v.  Chartered  Meroantile  Bank  (1897),  66  L.  J.  Q.  B.  339;  [1897]  1 
Q.  B.  460;  Re  Maudslay,  Son  #  Field  (1900),  69  L.  J.  C.  347;   [1900]  1  Ch.  602. 

(c)  Ochsmbein  v.  Papelier  (1873),  42  L.  J.  0.  861;  L.  E.  8  Ch.  695;  Abmdof 
V.  Oppenheimer  (1882),  52  L,  J.  Q.  B.  1;  10  Q.  B.  D.  295;  Vadala  v.  Lawes 
(1890),  25  Q.  B.  D.  310. 

(a!)  Bank  of  Australasia  v.  Nias  (1851),  20  L.  J.  Q.  B.  284;  16  Q.  B.  717. 

(e)  Reimers  v.  Druce  (1857),  26  L.  J.  C.  196;  23  Beav.  145;  Simpson  v.  Fogo 
(1863),  32  L.  J.  0.  249;   1  H.  &  M.  195. 

(/)  Meyer  v.  Ralli  (1876),  45  L.  J.  0.  741;  1  C.  P.  D.  358;  Euntington  v. 
Attrill  (1892),  62  L.  J.  P.  O.  44;    [1893]  A.  C.  160. 
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The  policy  of  the  Judgments  Extension  Act,  1868,  has  been 
extended  to  judgments  of  a  superior  court  of  the  British  dominions 
by  sect.  9  of  the  Administration  of  Justice  Act,  1920.  These  may 
now  be  registered,  and  from  the  date  of  registration  become  judg- 
ments of  the  High  Court  of  England  or  Ireland,  or  the  Court  of 
Session  in  Scotland.  A  party  suing  upon  a  judgment  instead  of 
proceeding  under  the  Act  may  be  deprived  of  his  costs. 

Debts  founded  on  foreign  or  colonial  statutes  seem,  like  debta 
created  by  foreign  judgments,  to  be  in  the  nature  of  simple  contracts; 
as  a  debt  for  calls  upon  shares  in  a  company  constituted  under  a 
colonial  statute  {g) .  An  action  does  not  lie  in  this  country  to  enforce 
a  liability  in  the  nature  of  a  tax  or  rate  imposed  by  a  foreign  legis- 
lature upon  property  situate  abroad  {h) . 

ig)  Welland  Ey.  v.  Blake  (1861),  30  L.  J.  Ex.  161;  6  H.  &  N.  410. 
(A)  Sydney  Ootmcil  v.  Bull  (1908),  78  L,.  J.  K.  B.  45;   [1909]  1  K.  B.  7. 
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Contracts  under  seal  92 

Deed — signing — sealing — delivery — attestation  —  escrow  —  execu- 
tion in  blank  92 

Acceptance  of  contract  under  seal — disclaimer — execution  by 
one  party  only  97 

Form — indenture — lease  and  counterpart — deed  poll — covenant  ...     98 

Bond — condition  of  bond — relief  against  penalty — specific  per- 
formance of   condition   100 

Consideration  of  contracts  under  seal — voluntary  covenants — 
illegal  consideration   102 

Remedies  against  real  estate — contracts  binding  the  heir — statute 
of  fraudulent  devises — provisions  for  payment  of  debts  out  of 
realty — ^real  estate  made  assets  for  all  debts 103 

limitation  of  actions  upon  contracts  under  seal — doctrine  of 
merger — estoppel — variatiotn   of    deed    10.5 

Debts  created  by  statute  107 

Contracts  under  seal  are  formed  by  a  deed  sealed  and  delivered. 
They  involve  agreement  inasmuch  as  the  parties  by  executing  the 
deed  agree  to  the  matter  contained  in  it;  but  they  derive  their  legal 
effect  from  the  formality  of  the  deed  which  is  used  to  witness  the 
agreement,  and  not,  like  simple  contracts,  from  the  mere  fact  of  agree- 
ment (a) .  In  general  it  is  optional  with  the  parties  to  put  agreements 
into  the  form  of  a  deed  under  seal.  But  agreements  as  to  some 
matters  ai!d  for  some  purposes  are  required  by  law  to  be  made  by 
deed;  and  a  voluntary  or  gratuitous  promise,  that  is,  one  made  without 
a  consideration,  is  void  of  legal  effect  unless  made  by  deed  (&) . 

"A  deed  is  a  writing  or  instrument  written  upon  paper  or  parch- 
ment, sealed  or  delivered,  to  prove  and  testify  the  agreement  of  the 
parties  whose  deed  it  is  to  the  things  contained  in  the  deed." — "A 
deed  cannot  be  written  upon  wood,  leather,  cloth  or  the  like,  but  only 
upon  parchment  or  paper,  for  the  writing  upon  them  can  be  least 


(«)  See  ante,  p.  3,  (J)  See  ante,  p.  6,  and  post,  p. 


102. 
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vitiated,  altered,  or  corrupted"  (c).  The  contents  of  a  deed  may 
be  written  or  printed,  in  ink  or  in  pencil  (d) . — Signing  a  deed,  though 
usual,  is  no  part  of  the  formality  at  common  law  (e) ;  but  it  is  made 
necessary  in  some  cases  by  statutes,  and  sometimes  by  the  special 
terms  of  the  authority  or  power  under  which  the  deed  is  executed. 
The  Statute  of  Frauds,  which  requires  certain  contracts  to  be  made 
in  writing  and  signed,  does  not  apply  to  contracts  under  seal,  and 
therefore  does  not  require  such  contracts  to  be  signed  in  addition 
to  the  ordinary  formalities  of  the  deed  (/) . — Sealing  is  sufficiently 
performed  if  a  seal  or  other  instrument  be  impressed  on  the  deed  with 
intention  of  sealing  it,  although  no  impression  be  left  {g) ;  and  upon 
proof  of  the  signature  of  a  deed  bearing  a  seal  and  purporting  to  be 
sealed  by  the  party  signing,  the  fact  of  sealing  may  be  presumed  {h) . 
But  in  the  absence  of  a  seal,  or  other  evidence  of  sealing,  there  is  no 
presumption  that  an  instrument  purporting  to  be  a  deed  has  been 
sealed  {i) .  One  seal  will  serve  for  several  persons,  if  it  appears  to 
have  been  intended  and  used  as  the  seal  of  each  (fc) .  And  it  is  no 
objection  that  there  are  two  seals  appearing  for  the  same  party;  as 
where  the  deed  was  executed  by  two  agents  acting  for  one  principal, 
each  of  whom  signed  his  name  opposite  a  different  seal  on  behalf  of 
the  principal  (J) . 

To  operate  as  a  deed  a  document  must  be  delivered  as  a  deed  (m) ; 
and  until  execution  the  instrument  is  inoperative  for  any  purpose 
whatever  (re) .  Upon  proof  of  signature  of  an  executing  party  delivery 
by  him  will  be  inferred  (o) .    Delivery  may  be  made  by  giving  posses- 

(c)  Co.  Lit.  35  b;  171  b;  Shepp.  Touch,  by  Preston,  p.  50. 

Id)  SohMmder  v.  Norrii  (1814),  2  M.  &  S.  286;  Geary  v.  Physic  (1826),  4  L.  J. 
0.  S.  K.  B.  147;  5  B.  &  C.  234;  Glynn  v.  Margetson  (1893),  62  L.  J.  Q.  B. 
4)66;   [1893]  A.  C.  351. 

(e)  Shepp.  Touch,  by  Preston,  p.  56;  Ex  p.  Hodghinmn  (1815),  19  Ves.  296; 
Taunt-cm  v.  P'epler  (1S20),  6  Madd.  166. 

(/)  Aveline  v.  Whisson  (1842),  12  L.  J.  C.  P.  58;  4  Man.  &  G.  801;  Cherry  v 
Hemeng  (1849),  19  L.  J.  Ex.  64;  4  Ex.  636.  ' 

(?)  Re  SandOands  (1871),  L.  R.  6  C.  P.  411.  See  Reg.  v.  St.  Paul's  (1846)  14 
L.  J.  M.  C.  109;  7  Q.  B.  232.  ' 

(A)  Grellier  v.  Neale  (1792),  1  Peake,  198;  Talbot  v.  Hodson  (1816),  7  Taunt. 
251;  Re  Mair's  Estate  (1873),  42  L.  J.  0.  882.  See  Ex  p.  Contract  Corp.  (1867") 
L.  R.  3  Ch.  105.  ^' 

(j)  National  Provincial  Bank  v.  Jachson  (1886),  33  Ch.  D.  1 ;  Re  Smith  (1892") 
67  L.  T.  64.  ^        ^' 

(fc)  Ball  V.   Bunsterville  (1791),  4  T.  R.   313. 

{I)  Lawrie  v.  Lees  (1881),  51  L.  J.  C.  209;   7  Ap.  Ca.  19. 

(m)  Chanter  v.  Johnson  (1845),  14  L.  J.  Ex.  289;  14  M.  &  W.  408'  Mowatt 
v.  Castle  Steel  ^  Iron  Co.  (1866),  34  Ch.  D.  58.  ' 

(»)  Ex  p.  Associated  Newspapers  (1912),  81  L.  J.  K.  B.  1178-  ri9I21  3 
IC.  B.  234. 

(o)  Grellier  v.  Neale  (1792),  1  Peafce,  198;  Re  Mair's  Estate  /1873')  42  L  T  n 
862.     See  Re  Hall's  Trust  (1861),  9  W.  R.  776.  -o.  kj. 
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sion  of  the  deed  to  the  other  party,  or  by  authorising  the  other  party 
to  take  possession,  or  any  acts  or  words  recognizing  the  validity  of 
a  sealed  instrument  as  a  deed  (p).  Delivery  may  also  be  made  by 
giving  possession  of  the  deed  to  a  stranger  for  the  use  and  benefit 
of  the  other  party,  the  intention  being  sufficiently  expressed;  a 
delivery  to  a  stranger  without  any  explanation  of  intention  would 
be  insufficient  (q).  Delivery  may  also  be  effected  by  a  mere  declara- 
tion thereof,  though  the  party  retains  the  deed  in  his  own  possession, 
or  the  possession  is  retained  by  his  solicitor  or  agent,  without  com- 
munication to  the  other  party  (r).  Where  a  policy  of  insurance, 
purporting  to  be  signed,  sealed  and  delivered  in  the  presence  of  a 
witness  by  the  directors  of  an  insurance  company,  was  left  in  the 
company's  office  to  be  sent  for  by  the  assured,  according  to  the  usual 
practice;  it  was  held  to  be  a  valid  policy  and  binding  upon  the 
company,  though  they  cancelled  it  whilst  it  remained  in  their  posses- 
sion (s). — The  execution  and  delivery  of  a  deed  may  be  attested  by 
a  witness,  who  signs  a  formal  statement  appended  to  the  deed  to  the 
effect  that  it  was  signed,  sealed,  and  delivered  in  his  presence. 
Attestation  is  in  some  cases  made  necessary  by  statute,  or  by  the 
special  authority  under  which  the  deed  is  executed  (t).  A  party  to 
the  transaction  cannot  be  an  attesting  witness  (m)  . 

A  deed  takes  effect  from  the  delivery,  and  it  is  presumed  to  have 
been  delivered  on  the  day  on  which  it  is  dated;  but  it  may  be  alleged 
and  proved,  according  to  the  fact,  that  it  was  delivered  on  a  different 
day  (x),  and  the  date  of  its  execution  also  governs  the  interpretation 
of  expressions  of  time  which  are  not  otherwise  correctly  or  definitely 
fixed  (t/).  A  deed  cannot  be  executed  in  part  only;  any  exception 
or  qualification  appended  to  the  deed  either  contradicts  the  execution 

(?>)  Titpper  V.  Foulhes  (1861,),  30  L.  J.  C.  P.  214;  9  C.  B.  N.  S.  797;  Re 
Seymour  (1913),  82  L.  J.  C.  233;    [1913]  1  Ch.  475. 

■     (?)  Co.   lit.   36  a;   Shepp.  Touch,  by  Preston,  57,  58;   Doa  v.  Knight  (1826), 
4  J..  J.  0.  S.  K.  B.  161;  5  B.  &  0.  671. 

(>•)  Bae  V.  Knight  (182i6),  4  L.  J.  0.  S.  K.  B.  161;  5  B.  &  0.  671;  Extm  v. 
Scatt  (1833),  6  Sim.  31;  Rail  v.  Palmer  (1844),  13  L.  J.  C.  352;  3  Hare,  532: 
Re  Dodds  (1891),  60  L.  J.  Q.  B.  599. 

(«)  Xenos  V.  Wichham  (1867),  36  L.  J.  C.  P.  313;  L.  R.  2  H.  L.  296. 

it)  See  Wright  v.  Barlow  (1815),  3  M.  &  S.  512;  Freshfield  v.  Reed  (1S42),  U 
L.  J.  Ex.  193;  9  M.  &  W.  404;  Earben  v.  Phillips  (1883),  23  C!h.  D.  14. 

(«)  Seal  V.  CUridge  (1881),  50  L.  J.  Q.  B.  316;  7  Q.  B.  D.  516;  RaParratt 
(1891),  60  L.  J.  Q.  B.  567,;   [1891]  2  Q.  B.  151. 

{x)  Hall  V.  Cazenove  (1804),  4  East,  477;  Doe  v.  Robsan  (1812),  15  East,  B2; 
Steele  v.  Mart  (1825),  4  B.  &  C.  272;  Jmjnes  v.  Hughes  (1854),  24  L.  J.  Es. 
115;  10  Ex.  430. 

(y)  Hall  V.  Gazenome  (1804),  4  East,  47.7;  Doe  v.  Day  (1809),  10  East,  427; 
Styles  V.  Wardle  (1825),  4  L.  J.  0.  S.  K.  B.  81;   4  B.  &  O.  •gOS. 
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to  that  extent,  or  must  be  rejected  as  repugnant  to  the  contents  (z) . 
But  where  parties  to  a  deed  contemplate  that  it  shall  be  executed  by 
all  the  persons  named  therein,  it  is  not  binding  upon  an  executing 
party  if  the  condition  as  to  execution  be  not  complied  with  (a) .  If 
it  becomes  necessary  to  re-execute  a  deed,  questions  may  arise  as  to 
the  date  at  which  it  is  to  be  deemed  to  take  effect,  and  here  the 
decisions  establish  that  it  depends  upon  the  interests  of  justice  to 
determine  whether  the  operation  shall  be  referred  to  the  original  or 
to  the  subsequent  execution  ( 6) . — The  delivery  of  a  deed  may  be 
made  upon  a  condition,  so  that  the  delivery  is  not  complete  and  the 
deed  not  binding  until  the  condition  is  satisfied;  and  it  is  then 
oalled  an  escrow  (c) .  The  condition  may  be  expressly  declared,  or  it 
may  sufficiently  appear  from  the  circumstances  attending  the  de- 
livery (d) .  A  condition  that  a  document  shall  not  be  operative  as  a 
deed  during  the  lifetime  of  a  grantor  is  invalid;  it  constitutes  the 
document  a  will(e).  Delivery  as  an  escrow  may  be  made  whilst 
the  party  retains  the  deed  in  his  own  possession,  or  upon  delivery  of 
the  possession  to  a  third  party,  or  to  the  solicitor  of  the  other  party 
to  the  deed  (/) ;  or  even,  it  would  seem,  upon  delivery  of  the  possession 
to  the  other  party  himself  (g) .  After  a  deed  has  been  delivened 
as  an  escrow,  the  fact  of  possession  of  it  by  the  other  party  is  pre- 
sumptive evidence  that  the  condition  has  been  satisfied,  and  that  the, 
delivery  is  complete  (h) .  Similar  principles  are  applicable  to  docu- 
ments under  hand  only,  the  signature  of  which  may  be  a  conditional 
execution  (i) . — Upon  performance  of  the  condition  an  escrow  becomes 
effective  as  a  deed  from  the  date  of  the  original  delivery;  so  that  if  a 
bond  be  delivered  as  an  escrow,  and  before  performance  of  the  con- 

(z)   Wilkinson  t.  Angrlo-Califomum  Gold  Mining  Co.  (1852),  21  L.  J.  Q.  B.  527,- 

18  Q.  B.   728;   Exchange  BTc.  of  Yarmouth  v.  Blethen  (1885),  54  L.  J.  P  6    27- 

10  Ap.  Oa.  293. 

(«)   Woodcock  V.   Monckton  (1844),  1  Coll.  273;   Peto  v.  Peto  (1849)    16  Sim 

590.     See  Latch  v.  Wedlake  (1840),  9  L.  J.  Q.  B.  201;   11  A.  &  E.   959. 

(6)  Jennings  y.  Bragge,  cited  in  Sitdson  v.  Revett  (1829),  5  Bins,  at'tm    37Q 

380;   Rvdd  V.  Bowles  (1912),  81  L.  J.  C.  277;    [1912]  2  Ch.  60. 

.JfL*^-    ^*-    36   a;   Shepp.    Touch,   by   Preaton,   p.    58;   MillersMp   v.    Brooks 

<1860),  29  L    J.  Ex.  369;  6  H.  &  N.  797;  Kidn^  v.  Keith   (1863)    15  C    B 

JN.  b.  35.     The  word  la  a  misreading  of  the  scribes'  flourish,  the  correct  word 

la  "esoroU." 

id)  Johnmn  v.   Baker   (1821),  4  B.  &  Aid.   440;   Bowk^  v.   Burdekin  ('1843'> 

12  L.   J.  Ex.  329;   11  M.  &  W.  128;   Gudgen  v.  Besmt  (1856),  B6  L.   J.  Q.  b! 

36;  6  E.  &  B.  986'. 

(e)  Foundling  Mosp.  (Governors)  v.  Crane  (1911),  80  L.  J.  K.  B.  863-    riS'lll 

2  K.  B.  367.  '   *"         -^ 

(/)   WatUns  V.  Nash  (1875),  44  L.  J.  O.  505;  L.  E.  20  Eq    262 
ig)  London  Property  Co.  v.  SuffieU  (1897),  66  L.  J.  C.  790-    ri8971  2  fih    ana 
(A.)  Hare  v.  Horton  (1833),  3  L.  J.  K.  B.  41;   7  B    &  Ad    715  -* 

(0  Pym  V.  Campbell  (1856),  25  L.  J.  Q.  B.  277;  6  E.  &  B.  370. 
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dition  the  obligor  and  obligee  die,  yet  on  the  performance  of  the 
condition  it  becomes  an  effective  bond  and  charges  the  assets  of  the 
deceased  obligor;  and  so,  if  a  woman  before  marriage  delivered  a 
bond  upon  condition  and  afterwards  married,  whereby  formerly  she 
lost  her  capacity  to  contract,  and  after  marriage  the  condition  was 
performed,  the  bond  was  valid  and  took  effect  from  the  original 
delivery  (/) . 

A  deed  delivered  with  a  material  part  of  the  contents  left  in  blank 
or  omitted  is  necessarily  void;  and  it  cannot  be  completed  by  subse- 
quently filling  in  the  blank,  without  a  re-delivery  or  what  is  equiva- 
lent to  it  (fc);  as  a  debenture  under  the  seal  of  a  company  issued  with 
a  blank  for  the  name  of  the  payee  (I) ;  or  a  deed  of  compositioju 
under  sect.  192  of  the  Bankruptcy  Act,  1861,  expressed  to  be  made 
with  the  creditors  named  in  a  schedule,  to  which  no  schedule  was 
annexed  until  after  execution  (m) . — But  if  the  blanks  are  immaterial 
to  its  operation,  the  deed  may  be  partially  effective;  as  where  the 
blank  affects  one  of  several  parties  only,  the  deed  may  be  operative 
as  to  the  others  (n) .  A  composition  deed  signed  by  a  creditor  with 
a  blank  for  the  amount  of  his  debt,  was  held  to  operate  as  a  valid 
release  for  the  amount  of  debt  due  upon  the  account  taken  between 
him  and  the  debtor  (o) .  An  assignment  to  trustees  for  the  benefit 
of  the  creditors  named  in  the  schedule,  to  which  no  schedule  was 
annexed,  was  held  to  operate  effectually  as  a  conveyance  to  the 
trustees  (p). 

A  transfer  of  shares,  if  transferable  by  deed  only,  by  a  deed 
executed  in  blank  as  to  the  name  of  the  transferee,  or  the  number 
and  description  of  the  shares,  is  void  of  effect  in  conveying  the 
legal  title  to  the  shares;  nor  can  it  be  made  effective  by  filling  up 
the  blanks  without  a  re-delivery,  or  without  an  authority  to  do  so 
under  seal  (g) ;   and  the  practice  of  the  Stock  Exchange  to  deliver 

(;■)  Ferryman's  ease  (1599),  5  Co.  84  a;  Frmet  v.  Walshe  (1617)^  J.  Bridgm. 
49;    Gmham  v.   Gfrafmrn.   (1791),  1  Ves.  J.  272. 

(A)  Hudson  y.  Sm'ett  (1829),  7  L.  J.  0.  S.  C.  P.  145;  5  Bing.  372;  Bibble- 
white  V.  M'Morine  (1840),  9  L.  J.  Ex.  217;  6  M.  &  W.  BOO;  Powell  v.  London 
^-  Provincial  Bk.  (1893),  62  L.  J.  C.  796;   [1893]  2  Ch.  555. 

(0  Enthoven  v.   Hoyle  (1853),  21  L.  J.  0.  P.  100;   13  C.  B.  373. 

(m)  Sellin  v.  Price  (1866),  36  L.  J.  Ex.  93;  L.  R.  2  Ex.  189.  See  Wood  v. 
Slack  (1867),  37  L.  J.  Q.  B.  130;  L.  R.  3  Q.  B.  379. 

(«)  Doe  V.  Bingham  (1821),  4  B.  &  Aid.  672. 

(o)  Harrhy  v.  Wall  (1817),  1  B.  &  Aid.  103;  Fazaleerley  v.  McKnight  (1856), 
26  L.  J.  Q.  B.  30;  6  E.  &  B.  795. 

{p)   West  V.  Steward  (1845),  14  M.  &  W.  47. 

(?)  Hibblewhite  v.  iW Marine  (1840),  9  L.  J.  Ex.  217;  6  M.  &  W.  200;  Powell 
V.  London  S;  Provincial  Bank  (1893),  62  L.  J.  C.  795;  [1893]  2  Ch.  555.  See 
Swan  V.  North  British  Australasian  Co.  (1863),  32  L.  J.  Ex.  273;  2  H.  &  C.  175. 
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transfers  of  shares  with  a  blank  for  the  name  of  the  purchaser,  to  be 
filled  up  by  the  purchasing  broker,  is  not  allowed  to  prevail  against 
the  rule  of  law  (r) . — But  a  transferee  who  fills  up  the  blanks  with 
his  own  name  and  procures  registration  as  shareholder  becomes  liable 
as  such  to  the  company  and  their  creditors  (s) ;  and  a  transfer  of 
shares  in  blank  may  give  an  equitable  title  to  registration,  according 
to  the  terms  of  the  agreement  to  transfer  them,  subject  to  prior 
equities  (i). — If  the  shares  be  transferable  without  a  deed,  a  transfer 
in  blank  will  impliedly  authorise  the  transferee  to  fill  in  the  blanks 
for  the  purpose  intended  (m)  .  And  in  such  case  it  is  immaterial  as 
regards  the  authority  and  operation  of  the  instrument  of  transfer, 
that  it  is  made  and  sealed  in  the  form  of  a  deed  {x) . — The  instru- 
ment, though  duly  filled  in,  gives  only  an  equitable  title  to  the  shares, 
until  completed  by  registration  under  it(«/). 

A  deed  is  operative  and  binding  from  the  time  of  delivery,  even 
if  the  other  party  then  had  no  notice  of  it,  unless  the  other  party- 
express  his  dissent,  upon  a  presumption  of  acceptance  founded  on 
the  principle  that  a  person  will  accept  that  which  is  for  his  benefit  {z) . 
And  in  conveyances  of  property  this  presumption  of  acceptance  is 
extended  to  such  as  contain  onerous  charges  of  covenants  or  lia- 
bilities (a);  and  "a  man  may  be  bound  by  the  covenants  of  a  deed 
in  which  he  is  described  as  a  party,  though  he  does  not  execute  it, 
if  he  assent  to  it  and  take  a  benefit  under  it"  (6). — A  party  may 
disclaim  the  benefit  of  a  deed;  and  such  disclaimer  may  be  made  by 
deed,  or  by  any  words  or  acts  that  sufficiently  show  an  intention  to 
disclaim  (c) . 

(*-)  Tayler  v.    Great  Indian  Penmmla  Ry.   (1859),  28  L.  J.   0.   709;  "4  De  G. 
&  J.  599. 

(s.)  Ex   p.    Contract    Corp.    (1867),   37   L.    J.    0.    81;   L.    R.    3    Ch     105-   Re 
Manchester  and  Oldham  Bank  (1885),  54  L.  J.  C.  926.  ' 

(0  Sooiete  Generate  de  Paris  v.  Walker  (1885),  55  L.  J.  Q.  B    169-   11  Ap    Ca 
20;   Colonial  Bank  v.   Cody  (1880),  60  L.   J.   O.   131;   15  Ap.   Ca.   267:   Ireland 
V.  Hart  (1902),  71  L.  J.  O.  276;   [1902]  1  Ch.  522. 

(«)  Ex  p.  Sargent  (1874),  43  L.  J.  0.  425;  L.  R.  17  Eq.  273 

(a;)  OrtigoM  t.  Brown  (1877),  47  L.  J.  0.  168. 

iy)  Colonial  Bank  v.  Hepworth  (1887),  56  L.  J.  C.  1089;  36  O.  D.  36;   Colonial 
Bank  V.  Cody  (1890),  60  L.  J.  C.  131;  15  Ap.  Oa.  267. 

l,^''}J'^^^?^L^■Ji^*'''i^r.'^'^^^'^'    ^^   ^-    J-    ^-    ^2;   3   Hare,    532;  Xenos   y. 
?F«c*A«m  (1867),  36  L.  J.  C.  P.  313;  L.  R.  2  H.  L.  296. 

(o)  Oo.  Lit.  231  a;  Siggers  v.  Emms  (1855),  24  L.  J.  Q.  B.  305-  6  E    &B   367 

(6)  Pe,  our.   Webb  v.  Spioer  (1849),  19  L.  J.  Q.  B.  34;   13  Q.  B.'893  '   See 
Richardson  v.  Jenkins  (1853),  22  L.  J.  C.  874;  1  Drew.  477. 

(c)  See  BegUe  v.  Crook  (1835),  4  L.  J.  C.  P.  264;  2  Binff.  N.  0    70-  Starev 
Elph  (1833),  2  L.  J.  0.  50;  1  M.  &  K.  198;  Re  Birohall  (1889),  40  Ch.  D   436 

L.  '         7    ■ 
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Hence  a  party  to  a  deed  may  sue  upon  a  covenant  contained  in  it 
\\'ithout  having  executed  it  himself,  and  without  any  other  evidence 
of  acceptance  (d) ;  as  a  mortgagee  suing  a  mortgagor  without  having 
executed  the  mortgage  deed(e).     And  a  corporation  or  company^ 
may  sue  upon  a  covenant  in  a  deed  without  executing  it,  although 
a  special  form  of  execution  be  required  by  statute  to  bind  them- 
selves (/) . — But  the  party  so  claiming  as  covenantee  must  accept 
the  covenant,  subject  to  all  the  conditions  and  provisoes  expressed  or 
implied  in  the  deed,  whether  he  has  bound  himself  by  executing  it 
or  not;   and  it  may  be  a  condition  precedent  that  the  deed  shall  be 
.executed  by  both  parties  (gf).     In  a  deed  containing  covenants  on 
both  sides,  the  party  who  has  executed  the  deed  may  be  sued  by  the 
party  who  has  not  executed  (h) .     But  in  such  case  the  mutual  cove- 
nants may  be  so  dependent  on  one  another,  either  from  their  nature 
or  by  construction  of  their  terms,  as  to  render  the  covenants  on  the 
one  side  conditional  upon  the  validity,  or  the  performance,  of  the 
covenants  on  the  other  side;  and  then  the  covenants  on  the  one  side 
are  not  absolutely  binding  until  the  fulfilment  of  the  condition  by 
the  execution  of  the  deed,  or  the  performance  of  the  covenants  on 
the  other  side  (i) .     Thus,  "  with  respect  to  leases  by  indenture  the 
covenants  which  depend  on  the  interest  in  the  lease  and  are  made 
because  the  covenantor  has  that  interest,  such  as  those  to  repair  and 
pay  rent  during  the  term,  are  not  obligatory  if  the  lessor  does  not 
execute,  not  because  the  lessor  is  not  a  party,  but  because  that  interest 
has  not  been  created  to  which  such  covenants  are  annexed,  and  during 
which  only  they  operate.     Unless  there  be  a  term,  a  covenant  to 
repair  during  the  term  is  void.     But  with  respect  to  collateral  cove- 
nants not  depending  on  the  interest  in  the  land,  it  is  otherwise,  and 
they  are  obligatory  "  (fc) . 

All  deeds  are  either  indentures  or  deeds  poll.  An  indenture  is  a 
deed  made  between  two  or  more  parties;  and  it  is  so  called  because 

(d)  Petrie  v.  Bury  (1824),  3  L.  J.  0.  S.  K.  B.  29;  3  B.  &  0.  353;  Sose  v. 
Po-ultan  (1831),  1  L.  J.  K.  B.  5;   2  B.  &  Ad.  822. 

(e)  Morgan  v.  Pike  (1853),  23  L.  J.  0.  P.  64;   14  C.  B.  473. 

(/)  British  B'mpire  Mutual  Life  Assce.  v.  Browne  (1852),  22  L.  J.  C.  P. 
51;  12  0.  B.  723. 

{g)  See  Johnmn  v.  Baker  (1821),  4  B.  &  Aid.  440;  Macdonald  v.  Law  Union 
Fire  ^  Life  Insce.  (1874),  43  L.  J.  Q.  B.  131;  L.  R.  8  Q.  B.  328. 

(A)  Morgan  v.  Pike  (1853),  23  L.  J.  C.  P.  64;   14  C.  B.  473. 

(i)  Cabell  v.  Vaugkan  (1670),  1  Wma.  Saund.  461,  n.  (1);  Pordage  v.  GcHe 
(1670),  1  Wms.  Saund.  548,  and  notes. 

(7i;)  Per  cur.  Pitman  v.  Woodbury  (1848),  3  Ex.  11 ;  Swatman  v.  Ambler 
(1852),  22  L.  J.  Ex.  81;  8  Ex.  72;  Hwio  v.  Greek  (1864),  34  L.  J.  Ex.  4;  3 
H.  &  C.  391;  Toler  v.  Sinter  (1867),  37  L.  J.  Q.  B.  33;  L.  R.  3  Q.  B.  42. 
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it  was.  formerly  the  practice  to  make  an  original  copy  of  the  deed 
for  each  of  the  parties  on  the  same  parchment,  and  then  to  separata 
them  hy  an  indented  division,  so  that  on  subsequently  comparing  the 
parts  they  might  be  identified  by  the  fitting  of  the  indented  edges  (?) . 
The  practice  of  indenting  has  been  unnecessary  since  Real  Property 
Act,  1845,  s.  5,  which  enacted  "  that  a  deed  executed  after  the  1st  of 
October,  1846,  purporting  to  be  an  indenture,  shall  have  the  effect  of 
an  indenture  although  not  actually  indented."  In  the  case  of  a 
material  variance  in  the  contents  of  the  two  parts  of  an  indenture 
there  is  no  valid  contract  (m) ;  but  a  mere  clerical  mistake  may  be 
read  as  corrected  by  the  context  (n) . — Leases  are  usually  made  by 
indentures  of  lease  and  counterpart;  the  lessor  executes  the  lease, 
which  conveys  the  interest  in  the  land,  and  delivers  it  to  the  lessee, 
whose  property  it  becomes;  the  counterpart  is  executed  by  the  lessee 
and  delivered  to  the  lessor,  and  is  the  security  to  him  for  the  cove- 
nants and  conditions  and  powers  of  re-entry  (o).  In  cases  of  dis- 
crepancy between  the  lease  and  counterpart  the  lease  is  the  governing 
document,  but  the  lessor  may  prove  the  contents  of  the  lease  by  the 
counterpart,  or,  if  the  lessee  refuses  to  produce  the  lease,  by  parol 
evidence  (p) . 

A  deed  poll  is  a  deed  made  by  one  party  only;  and  it  is  so  called 
because  the  edge  is  polled  without  indenting  (q).  In  a  contract  by 
deed  poll,  the  promisee  does  not  appear  formally  as  a  party  to  the 
deed,  but  is  identified  only  by  name  or  designation  in  the  body  of  the 
deed;  he  is  entitled  to  take  the  benefit  of  the  deeid,  but  subject  to  the 
conditions  and  provisoes  therein  expressed  (r). 

The  terms  indenture,  deed  or  writing  obligatory  import  in  general 
a  deed  under  seal  (s) .  The  Act  of  a  railway  company  requiring  that 
transfers  of  shares  should  be  made  by  toriting  under  the  hands  and 

(I)  Co.  Lit.  143  b,  229  a;  Shepp.  Touch,  by  Preston,  50. 

(m)   Wynne's  case  (1873),  43  L.  J.  0.  138;   L.  R.  8  Ch.  1002 

(m)  Burchell  v.  Clark  (1876),  46  L.  J.  C.  P.  US;  2  0.  P.  D.  88.  See  «ast 
p.  223. 

(o)  HaU  V.  Ball  (1841),  10  L,  J.  C.  P.  285;  3  Man.  &  G.  'iiH;  Knight  v 
Williams  (1900),  70  L.  J.  C.  92;   [1901]  1  Ch.  256. 

ip)  Eughes  \.  Clark  (1851),  10  C.  B.  905;  Houghton  v.  Kcenig  (1856)  25 
L.  J.  C.  P.  218;  18  C.  B.  235;  Burohell  f.  Clark  (1876),  46  L  J  O  P  ilfl,. 
2  O.  P.  D.  88.     See  Co.  Lit.  229  a.  .      .  -r.  no, 

(g)  Co.  Lit.   229  a;  Shepp.  Touch,  by  Preston,  50.. 

(»-)  Sunderland  Marine  Insce.  v.  Kearney  (1851),  20  L.  J.  Q.  B.  417-  16  Q  B 
925;  Macdonald  v.  Law  Union  Insce.  (1873),  43  L.  J.  Q.  B.  131-  L  R  9 
\J,.  B.  328. 

(s)  See  CabeU  v.  Vaughan  (1670),  1  Wms.  Saund.  461    u.  (1) 

7  (2) 
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of  the  parties  was  held  to  intend  an  instrument,  with  all  the 
incidents  of  a  deed  (i).  Under  articles  of  a  compa,ny  permitting  the 
transfer  of  shares  to  be  made  by  an  "  instrument  in  writing  "  a  deed  is 
not  necessary  (m)  . — A  promise  contained  in  a  deed  is  specially  called 
a  covenant,  also  a  special  contract  or  contract  by  specialty.  "No 
precise  form  of  words  is  necessary  to  constitute  a  covenant;  any 
words  in  a  deed  which  show  an  agreement  to  do  a  thing  make  a 
covenant"  (x). 

A  bond  is  a  deed  wherein  a  party  acknowledges  himself  to  be 
bound  or  indebted  to  another  in  a  certain  sum  of  money.  It  is 
sometimes  called  au  obligation  in  a  special  sense  of  the  word;  and 
the  parties  are  called  respectively  the  obligor  and  the  obligee  (y). — 
A  bond  containing  such  acknowledgment  simply  is  called  a  single 
bond ;  but  a  bond  may  be  liable  to  be  defeated  upon  the  performance 
of  a  certain  act,  otherwise  to  remain  in  full  force;  if  the  instrument 
which  defeats  the  force  or  operation  of  the  bond  be  contained  in  a 
separate  document  it  is  termed  a  defeasance,  if  in  the  same  document 
it  is  termed  a  condition  (z) .  The  debt  acknowledged  by  the  bond  is 
invariably  fixed  at  a  larger  sum  than  the  equivalent  of  the  condition, 
for  the  purpose  of  securing  its  performance,  and  is  called  the  penal 
sum  or  penalty. — Common  money  bonds  are  bonds  with  the  condi- 
tion to  pay  a  sum  of  money  with  interest  at  a  certain  day,  on -payment 
of  which  at  the  day  the  bond  is  to  be  void,  otherwise  it  is  to  be  for- 
feited. In  such  bonds  the  penalty  acknowledged  to  be  due  is  gene- 
rally fixed  at  double  the  sum  secured .  The  condition  may  be  adapted 
to  secure  any  other  matter :  as  the  performance  of  the  covenants  in  a 
deed,  the  faithful  discharge  of  an  office,  or  the  rendering  of  accounts, 
upon  satisfaction  of  which  the  bond  is  declared  to  be  void;  such 
bonds  are  called  bonds  with  special  conditions. — By  the  common  law 
the  whole  penalty  became  forfeited  and  was  recoverable  upon  breach 
of  the  condition,  according  to  the  literal  construction  of  the  bond. 
But  the  Court  of  Chancery,  under  its  general  jurisdiction,  gave  relief 


(t)  Eibblewhite  ■/.  M' Marine  (1840),  9  L.  J.  Ex.  217;   6  M.  &  W.  >200. 

(«)  Ex  p.  Sargent  (1874),  43  L.  J.  C.  425;   L.  R.   17  Eq.  273. 

(»)  S«e  Wolveridge  v.  Steward  (1833),  3  L.  J.  Ex.  360;  1  Cr.  &  M.  644; 
Basterby  v.  Sampson  (1830),  6  Bing.  644;  Holland  v.  Hollamd  (IS'BO),  38  L.  J.  C. 
S9S;  L.  R.  4  Ch.  449;  Jaekmi  v.  N.  E.  Ry.  (1877),  47  L.  J.  C.  303;  7  Oh.  D. 
573. 

(y)  Fowell  v.  Forrest  (1670),  2  Wms.  Saund.  138;  Sawyer  v.  Mawnridge 
(1710),  11  Mod.  218. 

(z)  Fowell  V.  Forrest  (1670),  2  Wms.  Saund.  138.  See  Gerard  v.  Clowes  (1892), 
61  L.  J.  Q.  B.  487;   [1892]  2  Q.  B.  11. 
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lagainst  the  forfeiture  at  law  upon  payment  of  the  amount  really 
due,  or  of  the  damages  actually  arising  from  the  breach  of  the  con- 
dition (a) ;  subsequently  courts  of  law  were  invested  with  a  statutory 
power  of  granting  relief. 

At  the  common  law  the  entire  penalty  stated  in  the  condition  of  a 
common  money  bond  was  forfeited  by  non-payment  of  the  money 
ml  diem  according  to  the  condition,  but  by  s.  12  of  the  statute 
4  Anne,  c.  16,  payment  before  the  action  of  the  principal  and  in- 
terest due,  though  not  made  according  to  the  condition  or  defeasance, 
was  pleadable  in  bar  of  such  action  as  effectually  as  if  the  money 
had  been  paid  at  the  day  and  place  according  to  the  condition.  The 
same  statute  (sect.  13)  enabled  the  court  to  stay  proceedings  in  an 
action  upon  any  such  bond  with  a  penalty  upon  payment  of  all  the 
principal  money  and  interest  due  on  such  bond  together  with 
costs  (6).  Since  the  Common  Law  Procedure  Act,  1852,  and  now  by 
the  Rules  of  the  Supreme  Cburt  made  under  the  provisions  of  th© 
Judicature  Acts,  pajanent  into  court  (c)  or  a  set-off  (d^)  may  be 
pleaded  in  all  actions. 

Bonds  with  special  conditions  are  subject  to  the  statute  8  &  9 
Will.  3,  c.  11,  which  applies  "in  all  actions  on  any  bond,  or  on  any 
penal  sum,  for  non-performance  of  any  covenants  or  agreements  in 
any  deed  or  writing  contained."  This  statute  restricts  the  amount 
recoverable  at  law  to  the  damages  for  the  breaches  of  the  conditions 
or  agreements  which  the  plaintiff  shall  assign  and  prove;  and  it 
allows  the  judgment  for  the  penalty  to  remain  only  as  a  security 
against  further  breaches  (e). — A  bond  conditioned  for  payment  of 
a  sum  by  instalments,  during  the  currency  of  the  instalments,  is 
within  this  statute,  and  not  within  the  above  statute  of  Anne  (/) .  A 
bond  conditioned  for  payment  of  a  sum  on  a  certain  day  and  interest 
in  the  meantime  on  certain  days,  after  the  lapse  of  the  day  for  pay- 
ment of  the  principal  becomes  a  bond  within  the  statute  of  Anne; 
and  it  is  not  necessary  to  assign  breaches  of  the  condition  under  the 
statute  of  Will.  3(g). 


(«)  Sloman  v.  Walterr  (1784),  1  Bro.  C.  C.  418;  2  Wh.  &  T.  L.  O.  257. 

(b)  Fowell  V.   Forrest  (1670),  2  Wms.  Saund.  138. 

(c)  R.  S.  C.  1883,  0.  XIX.  r.  3. 

la)  Birhs  V.  Trippet  (1667),  1  Wms.  Saund.  46,  n.  (»);  R.  S.  C.  1883,  0.  XXII. 
r.  1. 

(e)  Cfaimford  v.  Griffith  (1668),  1  Wms.  Saund.  67.  See  Tuther  v  Cara- 
lampi  (18«8),  21  Q.  B.  D.  414. 

(/)  Preetmt   v.   Bania  (1872),  42  L.  J.  Ex.  33;   L.  R.  8  Ex    19 

ig)  Smith  v.  Bond  (1833),  2  L.  .J.  0.  P.  269;   10  Bing.  125. 


102  CONTRACTS  UNDER  SEAL  AND  SPECIALTIES. 

Hence  a  bond  with  condition  binds  the  obligor  to  the  perform- 
ance of  the  condition  with  the  same  effect  as  a  covenant  in  similar 
terms;  no  action  can  be  maintained  upon  the  bond  until  a  breach 
of  the  condition,  and  no  more  can  be  recovered  than  the  damages 
sustained  by  the  breach  {Ji);  but  the  amount  of  damages  is  presump- 
tively limited  to  the  amount  of  the  penalty  (i) .  In  an  action  on  the 
bond,  a  plea  of  the  Statute  of  Limitation  is  available  only  against 
a  specific  breach;  and  a  new  breach  gives  a  new  cause  of  action  Qc). — 
Bonds  witn  special  conditions  are  also  construed  and  applied  in  equity 
according  to  the  expressed  intention  of  the  parties,  either  as  giving 
to  the  obligor  the  option  of  forfeiting  the  penalty  instead  of  perform- 
ing the  condition,  or  as  intended  to  secure  the  performance;  and  in 
the  latter  event  it  will  be  specifically  enforced,  although  the  relief 
given  may  be  of  greater  value  than  the  penalty  of  the  bond  (I) . 

Covenants  made  by  deed  under  seal  do  not  require  a  consideration 
to  give  validity  to  the  promise  in  the  same  sense  as  simple  contracts 
by  agreement.  With  the  latter  the  consideration  is  made  a  necessary 
condition,  as  proof  of  the  intention  that  the  promise  shall  be  binding, 
and  to  avoid  giving  effect  to  promissory  expressions  which  are  not 
so  intended.  With  contracts  under  seal,  a  deliberate  intention  to 
make  a  binding  promise  is  presumed  from  the  formalities  required 
in  the  execution  of  a  deed. — Hence  a  voluntary  promise,  that  is,  one 
that  is  gratuitous  or  without  consideration,  may  be  made  binding 
in  the  form  of  a  covenant  by  a  deed  under  seal;  though  such  a  promise 
cannot  be  made  binding  in  the  form  of  a  simple  contract  (w).  Equity 
follows  the  law  in  this  respect,  and  allows  a  voluntary  covenant  full 
legal  effect.  But  the  courts  in  administering  equity,  though  they 
cannot  set  aside  or  restrict  the  legal  operation  of  a  contract  merely, 
upon  the  ground  that  it  is  voluntary,  yet  refuse  to  apply  the  auxiliary 
remedies  of  specific  performance  or  injunction,  or  any  other  purely 
equitable  remedies  (w) ;  also  by  the  rules  of  equity  in  Ae  administer- 
ing of  assets,  voluntary  bonds  and  covenants  were  postponed  to  all 


(A)  Go.  Lit.  206  a;  MUbourn  v.  Evxirt  (1793),  5  T.  E.  381;  Palmer  v.  Locke 
(1880),  50  L.  J.  0.  113;  15  Ch.  D.  294. 

(j)  Branscombe  v.  Scarbrough  (1844),  13  L.  J.  Q.  B.  247;  6  Q.  B.  13. 

Ik)  Tuchey  v.  Hawkins  (1847),  16  L.  J.  0.  P.  201;  4  0.  B.  655;  Blair  y. 
Ormond  (1851),  20  L.  J.  Q.  B.  444;   17  Q.  B.  423. 

(0  Solfe  V.  Peterson  (1772),  2  Bro.  P.  0.  436;  Jeudmne  v.  Agate  (1829),  3 
Sim.  129;  Logan  v.  Wlenhalt  (1832),  1  01.  &  P.  611;  Howard  v.  Woodward 
(1865),  34  L.  J.  C.  47;   London  |  YorksMre  Bk.  v.  Pritt  (18S7),  66  L.  J.  0.  967. 

(m)  Sharington  v.   Strotton   (1665),  Plowden,  at  fo.   308. 

(«)  Jefferys  v.  Jefferys  (1841),  Cr.  &  Ph.  138;  Walrond  v.  TValrond  (1868),  28 
L.  J.  0.  97;   Johns.  18;   Ee  Lucan  (1890),  60  L.  J.  C.  40;   46  Oh.  D.   470. 
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debts  founded  upon  valuable  consideration ;  and  the  same  rule  applied 
in  bankruptcy  until  abolished  by  the  Bankruptcy  Act,  1869,  s.  32 
(replaced  by  the  Bankruptcy  Act,  1914,  ss.  30  and  33),  which  provides 
that,  save  certain  excepted  debts,  "  all  debts  provable  in  the  bank- 
ruptcy shall  be  paid  pari  passu;"  and  this  rule  is  now  applied  in 
the  administration  of  the  estates  of  deceased  persons  by  force  of 
sect.  10  of  the  Judicature  Act,  1873  (o). — ^Although  the  existence 
of  a  consideration  is  not  essential  in  a  contract  under  seal,  yet  if  a 
consideration  in  fact  exists,  it  must  be  lawful.  If  the  consideration 
is  unlawful  the  contract  is  void;  and  the  illegality  of  the  considera- 
tion may  be  alleged  and  proved  even  in  contradiction  to  the  written 
terms  of  the  deed  (p) . 

At  common  law  a  creditor  could  not  levy  execution  against  the 
real  estate  of  his  debtor  during  h'is  life,  or  after  his  decease.  The 
statute  of  Westminster  2,  by  the  writ  of  elegit,  first  subjected  the 
land  of  a  debtor  to  execution  upon  a  judgment  against  him.  This 
statute  only  permitted  a  moiety  of  the  debtor's  land  to  be  seized, 
but  by  sect.  11  of  the  Judgments  Act,  1837,  the  remedy  of  the 
creditor  was  extended  to  the  entirety  of  his  debtor's  interest  (g) . 
Contracts  under  seal  in  which  the  obligor  or  covenantor  was  expressed 
to  be  bound  or  to  covenant  on  behalf  of  himself  only,  could  not  be 
enforced  at  the  common  law  against  the  heir  or  devisee  of  the  obligor 
or  covenantor,  but  only  against  the  personal  representative  in  respect 
of  personal  estate,  with  a  priority  over  debts  by  simple  contract;  if, 
however,  a  person  by  a  deed  under  seal  bound  himself  "  and  his 
heirs,"  or  covenanted  for  himself  "  and  his  heirs,"  his  heir  became 
chargeable  for  the  debt  or  covenant  to  the  full  value  of  all  the  land 
which  the  ancestor  left  to  descend  to  his  heir;  and  which  were,  there- 
fore, called  assets  by  descent  (r).  By  the  Statute  of  Frauds 
(29  Car.  2,  o.  3),  s.  10,  which  extended  execution  against  equitable 
estates  generally,  trust  or  equitable  estates  of  inheritance  were  declared 
to  be  assets  by  descent,  and  the  heir  was  made  chargeable  with  the 
obligation  of  his  ancestors  by  reason  of  such  assets  as  fully  as  if  tht 
estate  at  law  had  descended  to  him  in  like  manner  as  the  trust.  And 
by  sect.  12,  estates  pur  autre  vie  were  made  chargeable  in  the  hands 

(o)  JSx  p.  Pottinger  (1878),  47  L.  J.  B.  43;  8  CJh.  D.  621. 

Ip)  Collins  V.  Blantern  (1767),  2  Wils.  341;  1  Smith,  L.  C.  355. 

Iq)   TJnderMll  v.  Devereux  (1670),  2  Wms.  Saund.  197.     And  see  post,  p.   112. 

(r)  B.arh&rt's  ease  (1584),  3  Co.  12  a;  Crosseing  v.  Honor  (1683),  1  Vern.lSO; 
Go.  Lit.  209  a,  383  b,  386  a.  See  notes  to  Jeffreson  v.  Morton  (1670),  2  Wms' 
Saund.  12;  Conveyancing  and  Law  of  Property  Act,  1881,  g.  59. 
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of  the  heir,  if  they  came  to  him  by  special  occupancy,  as  assets  by 
descent,  as  in  the  case  of  lands  in  fee  simple. 

The  creditor  by  specialty  had  no  remedy  against  a  devisee  of  the 
land,  until  the  passing  of  the  statute  3  W.  &  M^.  c.  14  (known  as 
the  Statute  of  Fraudulent  Devises).  This  statute  empowered  the 
creditor  to  sue  the  heir  and  devisee  of  his  deceased  debtor  jointly  in 
respect  of  bonds  and  specialties  binding  the  heirs.  An  exception 
was  made  of  devises  or  dispositions  by  will  for  the  payment  of  debts. 
This  statute  was  repealed  by  the  Debts  Recovery  Act,  1830  (11  Geo.  4 
&  1  Will.  4,  c.  47),  and  re-enacted  in  similar  terms;  but  with  an 
extended  operation  to  covenants  as  well  as  debts,  to  which  the  former 
Act  was  restricted  (s);  and  if  there  were  not  an  heir-at-law,  enabling 
the  creditor  to  sue  the  devisee  solely  (i). — At  common  law  the  heir 
was  not  liable,  if  he  had  bona  fide  aliened  the  lands  descended  before 
the  commencement  of  the  action  against  him;  he  might  then  plead 
riens  per  descent,  that  is  to  say,  that  he  had  not  any  lands  of  the 
ancestor  at  the  time  of  suing  out  the  writ.  But  by  the  above  statutes 
both  the  heir  and  the  devisees  were  made  answerable  to  the  value  of 
lands  aliened  (that  is,  conveyed  away)  before  the  action  was 
brought  (x) . — The  creditor  may  follow  the  real  estate  or  the  proceeds 
in  the  case  of  the  bankruptcy  of  the  heir  or  devisee,,  or  it  seems  in 
case  of  a  voluntary  alienation  by  them  without  consideration  (i/). — 
The  creditor  may  proceed  against  the  heir  or  devisee  notwithstanding 
there  may  be  personal  assets  unadministered;  for  the  rule  that  the 
personalty  is  the  primary  fund  fox  the  payment  of  debts  applies 
only  in  equity  in  distributing  the  charge  of  debts  between  the  real 
and  personal  representatives,  entitling  the  heir  or  devisee  who  has 
been  compelled  to  pay  the  specialty  debts  to  be  reimbursed  out  of 
the  personal  estate,  as  against  the  next  of  kin  or  the  residuary  legatee; 
and  the  court  will  marshal  the  assets  in  ordei  to  apportion  the  debts 
to  the  respective  funds  (z) . — Real  estate  might  be  made  available  for 
the  payment  of  debts  of  a  deceased  person  by  means  of  a  trust  for 
payment  of  debts  or  a  charge  of  debts  (a).  In  these  cases  intricate 
questions  arose  whether  the  executor  could  convey  the  legal  estate, 


(«)  See  notes  to  Jeffreson  v.  Morton  (1670),  2  Wins.  Saund.  30. 

(0  Hmting  v.  SheUrake  (1841),  11  L.  J.  Ex.  77;  9  M.  &  W.  256. 

(«)  Sec  notes  to  Jeffreson  v.  Morton  (1670),  2  Wms.  Saund.  25.  And  see  Dunn 
.  Green  (1724),  3  P.  Wma.  9;   Re  Illidge  (1884),  53  L.  J.  O.  991;  27  Ch.  D.  478. 

in)  Ex  p.   Morton   (18O0),  5  Ves.  499. 

(z)  See  Ancasler  {Duke)  v.  Muyer  (1785),  1  Bro.  C.  C.  454;  1  Wh.  &  T.  L.  0. 
;   Aldrieh  v.   Coifpe-r  (1802),  8  Ves.  382;   1  Wh.  &  T.  L.  C.  35. 

(«)  Leake,  Property  in  Land,  p.  192. 
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but  the  law  applicable  to  this  subject  has  now  become  unimportant, 
except  in  the  cases  of  title  to  copyhold  land,  by  reason  of  Part  I.  of 
the  Transfer  of  Land  Act,  1897  (6).  By  sect.  12  of  the  Conveyancing 
Act,  1911,  the  law  has  been  still  further  simplified,  and  the  proving 
executors  are  the  parties  to  assure  the  land,  if  required  for  the  pay- 
ment of  debts.  Notwithstanding  provisions  for  payment  of  debts 
out  of  realty,  the  personal  estate  remained  primarily  liable  unless 
exonerated  (c) . 

The  general  liability  of  the  real  assets  to  satisfy  the  debts  of  a 
deceased  person  was  imposed  by  the  Administration  of  Estates  Act, 
1833,  sometimes  known  as  Sir  John  Romilly's  Act,  but  the  Act  gave 
priority  to  creditors  by  specialty  in  which  the  heirs  were  bound  over 
creditors  by  simple  contract  or  by  specialty  in  which  the  heirs  were 
not  bound  (d) ;  but  this  priority,  as  well  as  the  general  priority  of 
specialty  debts  in  the  administration  of  assets  at  law  and  in  equity, 
was  taken  away  by  the  Administration  of  Estates  Act,  1869  (more 
generally  known  as  Hinde  Palmer's  Act).  The  last  change  was 
effected  by  sect.  10  of  the  Judicature  Act,  1875,  which  introduced 
the  rules  of  bankruptcy  as  to  the  respective  rights  of  secured  and 
unsecured  creditors,  and  as  to  the  proving  and  valuation  of  debts 
and  liabilities  in  the  case  of  insolvent  estates.  This,  in  effect,  gives 
priority  to  claims  for  rates  and  wages,  but  all  other  debts  provable, 
including  voluntary  debts,  are  now  payable  pari  passu  (e). 

A  series  of  statutes  known  as  the  Real  Estates  Charges  Acts,  1854, 
1867,  1877,  have  thrown  upon  the  heir  or  devisee  the  burden  of 
discharging  all  liabilities  to  which  the  land  is  specifically  liable  at 
the  death  of  the  deceased  owner,  in  exoneration  of  the  personal  or 
other  real  estate  of  the  deceased,  unless  he  shall  have  by  will  or  deed 
signified  an  intention  to  the  contrary  (/) . 

Contracts  under  seal  have  a  further  superiority  over  simple  con- 
tracts in  respect  of  the  period  of  limitation  for  actions.  Where  the 
causa  of  action  arises  upon  a  contract  under  seal,  the  period  of  limita- 
tion is  in  general  twenty  years;    where  it  arises  out  of  a  simple 

{b)  Leake,  Property  in  Land,  p.  197. 
(e)  Leake,  Property  in  Land,  p.  193. 

(d)  Leake,  Property  in  Land,  p.  191. 

(e)  Se  Eeywood  (1897),  67  L.  J.  C.  25;   [ie97]  2  Ch.  593:  He  Whitaker  idgoO) 
70  L.  J.  C.  6;   [1901]  1  Ch.  9.  j  .  ,^        ;, 

(/)  Leake,  Property  in  Land,  p.  209:  Re  HawJces   (1912),  81  L.   J    C    641- 
[1912]  2  Ch.  261.  ■   ^     ' 
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contract,  the  period  in  general  is  six  years  (g) . — Some  other  doctrinea 
peculiar  to  contracts  under  seal  may  here  be  mentioned:  a  contract 
under  seal,  being  attended  with  superior  remedies,  operates  in  law 
in  merger  of  a  simple  contract  on  the  same  matter;  that  is  to  say, 
if  a  bond  or  covenant  under  seal  be  given  to  secure  a  simple  contract 
debt,  the  simple  contract  is  merged  in  the  contract  under  seal  and 
is  thereby  extinguished,  according  to  a  general  rule  of  law  that  a 
party,  by  acquiring  a  security  of  a  higher  nature  in  legal  operation 
than  the  one  he  already  possesses,  merges  and  extinguishes  his  legal 
remedies  upon  the  minor  security  (/i). — The  doctrine  of  estoppel 
applies  to  the  recitals  and  statements  made  by  a  party  to  a  deed  under 
seal;  they  are  held  conclusive  against  the  party,  and  he  is  estopped 
from  denying  their  truth,  in  any  legal  proceedings  taken  upon  the 
deed  between  the  same  parties  in  the  same  right,  or  those  claiming 
through  them  (i) .  The  estoppel  extends  to  those  statements  of  fact 
which  are  actually  made  (fc),  or  are  to  be  inferred  upon  a  sound 
construction  of  the  instrument  as  a  statement,  contrary  to  the  fact, 
that  the  lessor  had  at  the  date  of  the  lease  a  sufficient  interest  to 
warrant  the  demise  of  the  term  (Z);  but  this  would  permit  the  lessee 
to  show  that  his  lessor's  interest  had  since  ceased  (m).  The  estoppel 
does  not  extend  to  proceedings  by  a  party  in  a  difierent  right  (w); 
nor  to  proceedings  by  persons  not  parties  nor  claiming  through  parties 
to  the  deed  (o) ;  nor  to  proceedings  for  purposes  collateral  to  the 
deed,  though  for  such  purposes  the  contents  of  the  deed  may  be 
evidence  (p) .  A  trustee  in  bankruptcy  maj'  insist  that  a  creditor 
shall  justify  his  claim  against  the  estate,  and  is  not  bound  by  recitals, 
admitting  the  liability  of  the  bankrupt  to  the  creditor,  although  the 
bankrupt  himself  would  be  estopped  (g).     The  effect  of  a  deed  in 

(g)  See  post,  p.  720. 

(A)  See  post,  p.  699. 

(i)  Bowman  v.  Tayl-or  (1834),  4  L.  J.  K.  B.  58;  2  A.  &  B.  278;  Poulton  y. 
Moore  (1916),  84  L.  J.  K.  B.  462;  [1915]  1  K.  B.  400.  See  Boe  v.  Oliver 
(1830),  8  L.  J.  0.  S.  K.  B.  137;  5  Man.  &  R.  202;  2  Sm.  L.  O.  706;  Simmer 
V.   Webst&r  (1902),  71  L.  J.  O.  561;    [1902]  2  Ch.  163. 

(ft)  Right  V.  Buchnell  (1831),  9  L.  J.  0.  S.  K.  B.  304;  2  B.  &  Ad.  278;  General 
Finance,  Mortgage  ^  Discmmt  Co.  v.  Liberato-r  Fernwnent  Bg.  Soc.  (1878),  10 
Ch.  D.  15. 

(Z)  Cuthbertsm  v.  Irving  (1859),  28  L.  J.  Ex.  306;  4  H.  &  N.  742;  (I860), 
29  L.  J.  Ex.  485;  6  H.  &  N.  135. 

(m)  England  v.   Slade  (1792),  4  T.  R.  682. 

(«)  Metiers  v.  Brown  (1863),  32  L.  J.  Ex.  138;    1  H.  &  C.  686. 

(o)  Heath  v.  Crealook  (1874),  44  L.  J.  0.  169;  L.  R.  10  Ch.  22;  Craokmll  v. 
Janson   (1879),    11   Ch.   D.  1. 

(?>)  Carpenter  v.  Buller  (1840),  10  L.  J.  Ex.  393;  8  M.  &  W.  209;  £«  p. 
Morgan  (1876),  45  L.  J.  Bk.  36;   2  Ch.  D.  72. 

(g)  E<e  p.  Chatti'iton  (1907),  76  L.  J.  K.  B.  644;    [1907]  2  K.  B.  23. 
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estoppel  is  also  restricted  to  such  recitals  and  statements  as  are 
intended  to  be  agreed  upon  as  true  against  one  or  other  of  the  parties; 
and  this  intention  is  to  be  gathered  from  the  construction  of  th& 
deed  (r) .  By  the  rule  of  the  common  law  a  contract  under  seal  could 
not  be  varied  or  discharged  by  a  simple  agreement  not  under  seal;  as 
expressed  in  the  maxim,  "  unumquodque  dissolvi  eo  ligamine  qua 
ligatum  est."  But  such  an  agreement  might  be  effectual  in  equity 
to  restrict  or  oppose  the  legal  operation  of  the  deed,  and  to  this  extent 
is  now  valid  in  all  courts  (s). 

Debts  created  by  statute  take  their  form  and  incidents  from  t he- 
provisions  of  the  particular  statute  upon  which  they  are  founded: 
as  debts  for  penalties  imposed  by  penal  statutes  and  made  due  and 
payable  to  an  informer  or  to  a  party  grieved' (^);  debts  for  tolls 
payable  under  statutes  (m)  ;  debts  for  money  received  under  statutory 
authority  for  payment  over  to  others  {x).  "  Where  an  Act  of  Parlia- 
ment creates  a  duty  or  obligation  to  pay  money,  the  money  may  be 
recovered  by  action,  unless  some  provision  to  the  contrary  is  contained 
in  the  Act"  («/).  "And  where  an  Act  creates  an  obligation,  and 
enforces  the  performance  in  a  specified  manner,  it  is  a  general  rule 
that  performance  cannot  be  enforced  in  any  other  manner  "  {z).  But 
whether  tho  Act  in  giving  a  special  remedy  excludes  the  remedy  by 
action,  is  a  question  of  construction  depending  upon  the  terms  and 
general  purpose  of  the  Act  (a) .  And  where  a  statute  creates  a  duty 
and  appoints  a  remedy  which  is  not  co-extensive  in  point  of  tim& 
with  the  duty,  and  the  duty  remains  to  be  performed  after  the  remedy 
provided  by  the  statute  has  expired,  an  action  at  law  will  arise  on 
the  cesser  of  the  statutory  remedy  (&).  A  statutory  obligation  to 
pay  money  is  in  general  a  debt  by  specialty  within  the  Civil  I'ro- 
cedure  Act,  1833,  s.  3,  which  prescribes  twenty  years  as  the  limit 

(»•)  Stro-ugMll  v.  Buclc  (1850),  19  L.  J.  Q.  B.  209;   U  Q.  B.  781. 

(4  Kaye  v.  Waghorne  (1809),  1  Taunt.  428;  Nash  v.  Armstrotig  (1861),  30- 
L.  J.  C.  P.  286;  10  C.  B.  N.  S.  259;  Steeds  v.  Steeds  (1889),  58  L.  J.  Q.  B. 
302;  22  Q.  B.  D.  537. 

(0   Gfirdlestone  v.  Brighton  Aqitarium  (1879),  48  L.  J.  Ex.  373;   4  Ex.  D.  107. 

(«)  Shepherd  v.  Hills  (1836),  25  L.  J.  Ex.  6;   11  Ex.  55. 

(a;)  Lloyd  v.  Burrup  (1868),  38  L.  J.  Ex.  25;   L.  R.  4  Ex.  63. 

(y)  Shepherd  v.  Hills  (1855),  25  L.  J.  Ex.  6;  H  Ex.  55;  Richardson  v.  Willis 
(1873),  42  L.  J.  Ex.  68;  L.  B.  8  Ex.  69. 

(z)  Boe  V.  Bridges  (1831),  9  L.  J.  O.  S.  K.  B.  113;  1  B.  &  Ad.  859;  Paamore 
V.  Oswaldtivistle  CovncU  (1898),  67  L.  J.  Q.  B.  635;   [1898]  A.  C.  387. 

(«)  London  iSchool  Board  v.  Wright  (1884),  53  L.  J.  Q.  B.  266;  12  Q.  B.  D 
678;  Bentley  v.  Manchester  S.  ^  L.  My.  (1891),  60  L.  J.IO.  641;  [18911  3  Ch 
222.     See  Bogg  v.  Pearse  (1851),  20  L.  J.  O.  P.  99;   10  0.  B.  534. 

(6)  Pulsford   Y.   Bevenisk   (1903),  73  L.  J.  0.  35;   [1903]  2  Ch    625 
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within  which  actions  of  debt  upon  any  specialty  must  be  brought  (c). 
This  rule  was  applied  in  an  action  by  a  railway  company  against 
a  shareholder  for  calls,  under  the  Companies  Clauses  Act,  1846, 
s.  26  (d).  But  an  action  for  a  penalty  under  a  by-law  of  a  chartered 
company  is  within  the  Limitation  Act,  1623,  as  is  also  an  action 
given  to  a  local  authority  to  obtain  contribution  out  of  a  county  fund, 
and  must  be  brought  within  six  years  (e).  The  Companies  (Con- 
solidation) Act,  1908,  s.  14,  provides  that  all  money  payable  by 
any  member  to  the  company  under  the  memorandum  or  articles  of 
association  of  the  company,  is  in  England  and  Ireland  a  debt  "in 
the  nature  of  a  specialty  debt."  There  is  no  debt  due  until  a  call  is 
made  (/) .  The  liability  of  a  contributory  for  calls  in  the  winding 
up  of  a  company  under  sect.  125  of  the  same  Act,  creates  a  debt  in 
England  or  Ireland  "  of  the  nature  of  a  specialty  "  (g).  Accordingly 
the  heir  of  a  contributory  is  bound  in  respect  of  real  estate 
descended  (h) . 

(e)  Jones  v.  P»pe  (1667),  1  Wms.  Saund.  55;  Shepherd  v.  Hais  (1855),  25 
L.  J.  Ex.  6;  11  Ex.  55. 

(d)   Coric  §■  Bandm  Ry.  v.  Goode  (1853),  22  L.  J.  C.  P.  198;   13  C.  B.  826. 

(«)  Tobacco  Pipe  Makers'  Co.  v.  Loder  (1861),  20  L.  J.  Q.  B.  414;  16  Q.  B. 
765;   Salford  {Corp.)  v.  Lancashire  C'.  C.  (1890),  59  L.  J.  Q.  B.  576. 

(/)   Whittaker  v.  Kershaw  (1890),  60  L.  J.  C.  9;   45  Ch.  D.  320. 

{g)  Re  Muggeridge  (1870),  39  L.  J.  C.  620;   L.  R.  10  Bq.  443. 

(A)  Buck  V.  Robson  (1870),  39  L.  J.  C.  821;  L.  R.  10  Eq.  629. 
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Contracts  of  record  comprised  Judgments,  Recognizances,  and 
Statutes  merchant  and  staple  (a) . — ^A  record  is  a  memorial  or  entry 
of  th.0  acts  and  proceedings  of  a  court  of  record.  The  enrolment  or 
entry  in  the  roll  of  the  court  is  essential  to  constitute  the  record  and 
to  give  it  special  efficacy  (6);  and  the  court  has  power  at  ail  times 
to  inspect  its  own  records  (c) .  A  record  is  conclusive  of  its  contents, 
and  admits  no  averment  or  proof  to  the  contrary.  If  an  alleged 
record  be  denied,  the  fact  is  tried  by  the  mere  production  and  inspec- 
tion of  the  court  roll,  from  which  it  appears  whether  there  is  the 
record  alleged,  and  what  are  the  contents  {d) . 

The  judgment  in  an  action  in  a  court  of  record,  when  final,  is 
entered  upon  the  roll  of  the  court  containing  the  record  of  the  action. 
A  judgment  that  the  plaintiff  shall  recover  against  the  defendant 
a  sum  of  money  as  debt,  or  damages,  or  costs  of  suit,  creates  a  debt; 
which  is  therefore  a  debt  or  contract  of  record.  So  a  judgment  for 
the  defendant,  that  he  shall  recover  a  sum  of  money  for  his  costs  of 
defence,  creates  a  debt  of  record  (e).     Judgment  of  courts  not  of 

(a)  2  Blackst.  Com.  464. 

(6)   aiynn  v.  Thorp'e  (181T),  1  B.  &  Aid.  153. 

(c)  Craven  v.  ~Smith  (1868),  38  L.  J.  Ex.  90;  L.  B.  4  Ex.  146. 

Id}  Go.  Lit.  117  b;  260  a. 

(e)  Modmll  v.  Baxter  (1858),  28  L.  J.  Q.  B.  61;  E.  B.  &  E.  884. 
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record,  and  judgments  of  foreign  and  colonial  courts,  have  been 
already  treated  as  creating  simple  contract  debts  (/) . 

A  judgment,  being  a  simple  mode  of  securing  a  debt  attended 
"with  easy  proof  and  convenient  remedies,  may  be  used  for  this 
purpose  by  agreement  without  previous  litigation;  "also  after  the 
commencement  of  an  action,  the  parties  may  come  to  an  agreement 
as  to  the  entry  of  judgment,  and  the  terms  on  which  it  is  to  be 
enforced. — A  warrant  of  attorney  is  an  instrument  in  writing,  usually 
under  seal,  giving  authority  to  enter  judgment  against  the  party 
executing  it  without  process;  and  it  may  be  made  subject  to  a  defeas- 
ance containing  the  terms  and  conditions  upon  which  the  judgment 
may  be  entered  and  execution  issued  (ff) .  A  cognovit  actionem  is 
an  instrument  in  writing,  confessing  the  cause  of  action  in  a  pending 
suit,  and  authorising  the  plaintiff  to  enter  judgment;  it  may  also  be 
made  subject  to  terms  and  conditions  controlling  its  application. 
Also  a  judge's  order  may  be  made  by  consent,  authorising  the  plaintiff 
to  enter  judgment  against  the  defendant  in  an  action,  forthwith  or 
at  a  future  time,  and  subject  to  terms  of  defeasance  or  condition. — 
The  j  udgment  entered  by  consent  under  these  instruments  is  attended 
with  the  regular  incidents  of  a  judgment  as  if  entered  in  invitum; 
but  the  terms  of  the  defeasance  or  condition  control  the  execution 
according  to  the  intention  of  the  parties;  and  the  courts  exercise  an 
equitable  jurisdiction  to  apply  the  judgment  and  execution  accord- 
ingly {h) .  These  instruments  are  not  within  the  statute  8  &  9  Will.  3, 
c.  11,  which  requires  the  plaintiff  in  an  action  on  any  penal  sum  to 
assign  breaches  (i). — The  Debtors  Act,  1869,  requires  as  a  condition 
to  the  validity  of  a  warrant  of  attorney  or  cognovit  actionem  that 
its  nature  and  effect  shall  be  explained,  prior  to  its  execution,  to 
the  party  executing  by  a  solicitor  who  is  to  attest  it;  and  that  it 
should  be  filed  within  twenty-one  days;  further  that  any  defeasance 
or  condition  must  be  written  on  the  same  paper  or  parchment  before 
filing.  By  the  same  statute  a  judge's  order  by  consent  to  enter  up 
judgment  must  be  filed  within  twenty-one  days  from  the  making 


(/)  See  ante,  p.   86. 

{g)  Kinnersley  v.  M-iixseii  (1813),  5  Taunt.  2ft4;  Clarhe  v.  Figes  (1817),  2 
Stark.   234.     See  Chitty's   Praotioe  and  Forms;   and  pmt,  p.  702. 

(h)  Wentworth  v.  Bullen  (1829),  9  L.  J.  O.  S.  K.  B.  33;  9  B.  &  0.  840; 
Charringtmi  v.  Laing  (1829i),  8  L.  J.  O.  S.  C.  P.  50;  6  Bing.  242. 

(«)  Kinnersley  v.  Miisxeii  (1813),  6  Taunt.  264;  Shaw  v.  Worcester  {Marq.) 
(1830),  8  L.   J.  O.  S.  C.    P.  98;   6  Bing.   385.     Seie  ante,  p.    101. 
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of  the  order,  or  the  judgment  and  any  execution  thereon  will  be  void 
against  creditors. 

A  judgment  for  payment  of  a  certain  sum  of  money  may  be  treated 
as  a  distinct  debt  or  claim  upon  which  a  new  action  may  be 
ibrought  (/<;) .  But  an  action  cannot  be  maintained  in  a  statutory 
County  Court  founded  upon  a  judgment  in  the  High  Court,  nor  an 
action  in  the  High  Court  upon  a  judgment  in  the  statutory  County 
Court  (?). — In  exercising  the  discretion  conferred  by  the  statute 
43  Geo.  3,  c.  46,  s.  4,  the  court  would  deprive  a  successful  plaintiff  of 
his  costs  of  action  brought  upon  a  judgment,  instead  of  enforcing 
it  by  execution  (m);  unless  he  joined  in  one  action,  other  causes  of 
action  besides  the  judgment  (n).  The  statute  applied  only  to  actions 
brought  upon  judgments  recovered  by  the  plaintiff,  and  not  to  judg- 
ments for  costs  recovered  by  a  defendant  (o) .  The  costs  seem  now 
to  be  subject  to  the  larger  discretion  given  to  the  court  by  Ord .  LXV . 
r.  1,  and  the  Judicature  Act,  1890  (p). 

A  judgment  is  enforced  in  the  ordinary  course  of  procedure  by 
execution;  and  judgments  of  inferior  courts  may  be  removed  into  the 
High  Court  for  the  purpose  of  execution  (q).  Execution  cannot  issue 
after  six  years  from  the  judgment  without  leave  of  the  court  (r). 
Where  judgment  has  been  obtained  against  a  firm  an  action  may  be 
brought  upon  the  judgment  against  a  member  of  the  firm;  though 
Ord.  XLII.  r.  10,  enables  execution  to  be  issued  against  him(s). 

By  the  common  law  a  judgment  creditor  may  have  execution,  by 
the  writ  of  fieri  facias  (usually  called  a  fi.  fa.),  of  all  the  goods  and 
chattels  of  the  judgment  debtor;  including  chattels  real  and  estates 
for  years  in  land  (t).     Debts  owing  or  accruing  from  a  third  person 

(fc)  Sennett  v.  Neale  (1814),  14  East,  343. 

(l)  County  Courts  Act,  1888,  ss.  63,  151;  Smill  v.  Balton  (1915),  84  L  J 
K.  B.  1583;   [1915]  3  K.  B.  74. 

(m)  Hanmer  T.    White  (1844),   13  L.   J.   Ex.    110;   12  M.   &  W.    519. 

(«)  JaehsoH  i .  Everett  (1861),  31  L.  J.  Q.  B.  59;   1  B.  &  S.  857. 

(o)  See  Seldon  v.  Wilde  (1911),  80  L.  J.  K.  B.  282;   [1911]  1  K.  B.   701. 

{p)  Ld.  Blaotburn,  Garnett  v.  Bradley  (1878),  48  L.  J.  Ex.  186:  3  Ap-  Oa 
944;  Harris  v.  Petheriok  (1879),  48  L.  J.  Q.  B.  521;  4  Q.  B.  D.  611-  Forster 
V.  Farquhar  (1893),  62  L.  J.  Q.  B.  296;  [1893]  1  Q.  B.  564;  Smanae  v  Lep 
(1908),  77  L.  J.  0.  274;   [1908]  1  Ch.  424.  ,     f      y       ■      «e 

\q)  Hanmer  v.  White  (1844),  13  L.  J.  Ex.  110;  12  M.  &  W  519  See  ante 
p.  86.  ' 

(r)  Order  XLII.  rr.  22,  23;  see  Fellows  v.  Thornton  (1884)  53  L  ,T  O  T! 
279;  14  Q.  B.  D.  335.  "      '  '^^     ■■ 

(s)  CUrh  V.  Cullm  (1882),  9  Q.  B.  D.  356. 

(0  See    notes    to    Wheatley   y.   Lane    (1669),   1    Wma.    Saund.    256;    Vnder.hiU 
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to  the  judgment  debtor  may  be  attached  by  the  creditor  while  in  the 
hands  of  the  third  person.  The  procedure  is  regulated  by  R.  S.  C. 
1883,  Ord.  XLV.  But  at  common  law  no  execution  could  be  had  of 
the  land  or  real  estate  of  the  judgment  debtor,  beyond  taking  the 
present  profits  until  satisfaction  of  the  debt  under  the  writ  of  levari 
facias.  Execution  against  the  possession  of  the  land  was  first  given 
in  the  statute  of  Westminster  2  by  the  writ  of  elegit,  which  originally 
required  the  sheriff  to  deliver  to  the  judgment  creditor,  besides  the 
goods  and  chattels,  one-half  of  the  land  of  the  debtor,  to  hold  to  him 
and  his  assigns  until  the  debt  should  be  levied  upon  a  reasonable 
valuation  (m).  The  Statute  of  Frauds,  s.  10,  extended  the  writ  to 
lands  held  in  trust  for  the  judgment  debtor,  and  by  the  Judgments 
Act,  1837,  s.  11,  the  writ  of  elegit  was  extended  to  "all  such  lands, 
including  lands  of  copyhold  or  customary  tenure,  as  the  person 
against  whom  execution  is  issued,  or  any  person  in  trust  for  him  shall 
have  been  seised  or  possessed  of  at  the  time  of  entering  up  the  judg- 
ment, or  at  any  time  afterwards,  or  over  which  such  person  shall 
have  any  disposing  power  for  his  own  benefit." — By  the  Bankruptcy 
Act,  1883,  s.  146,  it  is  enacted  that  a  writ  of  elegit  shaU  not  extend 
to  goods,  and  levari  facias  has  been  abolished  in  civil  proceedings. 
This  section  is  expressly  excepted  from  the  general  repeal  of  the 
Act  in  the  6th  Schedule  of  the  Bankruptcy  Act,  1914. 

Upon  the  death  of  a  judgment  debtor  his  real  assets  may  be 
charged  in  execution  to  the  same  extent  by  taking  proceedings  to 
revive  the  judgment  against  the  heir  and  tenants  of  the  lands;  but  the 
heir  is  then  charged  as  tenant  of  the  lands  only  and  not  as  heir;  he  is 
not  liable  to  an  action  on  the  judgment  as  he  is  on  a  contract  under 
seal  of  the  ancestor  in  which  he  is  expressly  named  {x) . 

The  judgment  operated  as  a  lien  or  charge  upon  land  at  law,  and 
related  back  to  the  first  day  of  the  term  in  which  it  was  signed  {y)  ■ 
It  was  found  in  practice  that  purchasers  of  land  might  be  defrauded 
by  judgment  debts  of  which  they  had  no  notice  being  charged  upon 
the  land,  and  various  statutes  have  been  passed,  which,  without 
affecting  the  right  of  the  judgment  creditor  as  against  his  debtor, 
have  made  provision  for  publicity.    The  Judgments  Act,  1837,  s.  13, 

V.  Devereux  (1670),  2  Wms.  Saund.  19T;  Johmon  v.  Pickering  (1907),  77  L.  J- 
K.  B.  13;  [1908]  1  K.  B.  1.  See  Birstall  CnndJe  Co.  v.  Saiiiefs  (1908),  77 
L.  J.  K.  B.  590;    [1908]  2  K.  B.  254. 

(«)    Vnderhill  v.   Dm'ereux   (1670),  2  Wms.  Saund.   197,  n.   (1). 

(a;)  See  ante,  p.   103;   Je-ffreson  v.  Morton  (1670),  2  Wms.  Saund.  12,  n.   (4). 

(y)  See  Jefreson  v.  Morton  (1670),  2  Wms.  Saund.  47,  n.   (5). 
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followed  the  earlier  practice  under  the  statute  4&5W.  &M.  c.  20 
of  requiring  the  judgment  to  be  registered,  and  by  subsequent 
statutes  periodically  re-registered,  in  order  to  charge  the  land  as 
against  purchasers  for  value  (z) .  The  next  change  was  to  require 
the  judgment  creditor  to  be  diligent  in  pursuing  his  remedies,  and 
by  the  Judgments  Act,  1864,  the  law  affecting  freehold,  copyhold, 
and  leasehold  estates  was  assimilated  to  that  affecting  purely  per- 
sonal estates,  and  it  is  enacted  by  sect.  1,  that  "  no  judgment,  statute, 
or  recognizance,  to  be  entered  up  after  the  passing  of  this  Act  shall 
affect  any  land  (of  whatever  tenure)  until  such  land  shall  have  been 
actually  delivered  in  execution  by  virtue  of  a  writ  of  elegit  or  other 
lawful  authority  in  pursuance  of  such  judgment,  statute  or  recog- 
nizance." And  by  sect.  4,  "  every  creditor  to  whom  any  land  of  his 
debtor  shall  have  been  actually  delivered  in  execution  by  virtue  of 
any  such  judgment,  statute,  or  recognizance  shall  be  entitled  to 
obtain  from  the  Court  of  Chancery,  upon  petition  in  a  summary  way, 
an  order  for  the  sale  of  his  debtor's  interest  in  such  land  "  in  manner 
therein  provided.  By  the  Lands  Charges  Registration  and  Searches 
Act,  1888,  ss.  5  and  6,  "every  writ  or  order  affecting  land" — which 
includes  incorporeal  hereditaments — "  issued  or  made  by  any  court 
for  the  purpose  of  enforcing  a  judgment,  statute  or  recognizance, 
and  any  order  appointing  a  receiver  or  sequestrator  of  land  "  must  be 
registered  or  re-registered  as  provided  by  the  Act  or  else  it  will  "  be 
void  as  against  a  purchaser  for  value  of  the  land,"  unless  the  writ 
or  order  is  issued  or  made  in  an  original  proceeding  registered  as  a 
lis  pendens;  and  by  the  Lands  Charges  Act,  1900,  these  provisions 
are  extended  to  executions  obtained  on  behalf  of  the  Crown. 

Prior  to  the  Judicature  Act,  1873,  if  the  interest  of  the  debtor  in 
the  land  could  not  be  taken  in  execution  under  process  issuing  out 
of  the  common  law  courts,  the  Court  of  Chancery  granted  j^elief 
(commonlj'^  called  equitable  execution)  by  way  of  sale  of  the  debtor's 
interest  in  the  land,  or  by  the  appointment  of  a  receiver.  This 
jurisdiction  can  now  be  exercised  by  all  branches  of  the  High 
Court  (a) ;  but  any  order  obtained  must  be  registered  under  the 
Lands  Charges  Registration  and  Searches  Act,  1888,  to  affect  a 
purchaser  for  value. 

(z)  See  Fuller  v.  Redman  (1859),  29  L.  J.  C.  324;  26  Beav.  600.  Lands 
Charges  Act,  1900,  Schedule. 

(a)  ■Smith  v.  Cowett  (ISSiO),  50  L.  J.  Q.  B.  38;  6  Q.  B.  D.  75:  Holmes  v 
Millage  (1893),  62  L.  J.  Q.  B.  3«i0;   [1893]  1  Q.  B.  551. 

L.  8 
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A  judgment  creditor  at  common  law  had  an  absolute  priority  in 
the  administration  of  the  legal  assets  of  the  deceased  debtor,  which 
the  legal  personal  representative  was  bound  to  recognise,  being  pre- 
sumed in  law  to  have  notice  of  it  as  matter  of  record  (6).  By  the 
Law  of  Property  Amendment  Act,  1860,  s.  3,  it  was  enacted  that  no 
judgments,  unless  registered  under  the  Acts  in  force  for  that  purpose, 
"  shall  have  any  preference  against  heirs,  executors,  or  administrators 
in  their  administration  of  their  ancestor's,  testator's  or  intestate's 
estates.''  But  this  provision  has  been  repealed  by  the  Lands  Charges 
Act,  1900,  and  the  old  law,  apparently,  restored. — An  executor  or 
administrator  necessarily  has  notice  of  a  judgment  recovered  against 
him,  and  was  formerly  bound  to  give  priority  to  those  amongst 
creditors  of  equal  degree  who  recovered  judgments  against  him  (c), 
according  to  the  dates  of  their  judgments  (d).  This  priority  is  appa- 
rently taken  away  by  the  Judicature  Act,  1875,  s.  10,  in  providing 
that  in  the  administration  of  assets  the  same  rules  shall  prevail  "  as 
to  the  respective  rights  of  secured  and  unsecured  creditors  "  as  in 
bankruptcy  (e). 

The  judgment  of  a  court,  of  record  merges  or  extinguishes  the 
cause  of  action  on  which  it  is  founded.  "If  there  be  a  breach  of 
contract  or  wrong  done  or  any  other  cause  of  action  by  one  against 
another,  and  judgment  be  recovered  in  a  court  of  record,  the  judgment 
is  a  bar  to  the  original  cause  of  action,  because  it  is  thereby  reduced 
to  a  certainty  and  the  object  of  the  suit  attained  so  far  as  it  can  be 
at  that  stage,  and  it  would  be  useless  and  vexatious  to  subject  the 
defendant  to  another  suit  for  the  purpose  of  obtaining  the  same 
result;  hence  the  legal  maxim,  '  transit  in  rem  judicatam,'  the  cause 
of  action  is  changed  into  matter  of  record,  which  is  of  a  higher 
nature,  and  the  inferior  remedy  is  merged  in  the  higher  "  (/). 

Hence  also  the  judgmient  operates  in  estoppel,  that  is,  is  conclusive 
between  the  parties  upon  the  matter  adjudicated;  which  thereby 
becomes  res  judicata,  and  cannot  be  again  litigated  between  the  same 
parties;  nor  can  a  party  bring  an  action  to  set  aside  a  judgment  upon 
grounds  which  reopen  the  matter  adjudicated  (g).    In  an  action  on  a 

(b)  Fuller  v.   Redman  (1859),  2»  L.  J.   0.  324;  26  Beav.  ftOO. 

(c)  Jennings  v.  Rigby  (1863),  33  L.  J.  O.  149;   33  Beav.  198. 

Id)  Dolland  v.  Johnson  (18S4),  23  L.  J.  0.  637;  2  Sm.  &  GifP.   301. 

(e)  Sec  Re  WUtaher  (1900),  70  L.  J.  O.  6;    [1901]  1  Ch.  9. 

(/)  I-er  cur.  ICing  v.  Hoare  (1844),  14  L.  J.  Ex.  29;  13  M.  &  W.  504.  See 
post,  p.    189. 

(§■)  Duchess  of  Kingston's  case  (1776),  2  Smi.  L.  C.  713;  Trevivan  v.  Lawrence 
(1706),  1  Salk.  276;  2  Smi.  L.  O.  742.     See  post,  p.  704. 
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judgment  the  defendant  cannot  plead  any  matter  of  defence  which 
he  might  have  pleaded  in  the  original  action  (Ji) ;  as  a  discharge  in 
bankruptcy  or  by  a  deed  of  composition  (i) .  Nor  can  he  plead  any 
matter  -which  forms  a  ground  of  error  in  the  judgment,  but  he  must 
appeal  (fc);  nor  can  he  plead  the  pendency  of  an  appeal,  although  a 
ground  for  a  stay  of  proceedings  {I),  for  the  record  can  be  amended 
or  set  aside  only  by  the  court  which  made  it,  or  by  a  court  of  error 
upon  sufficient  grounds,  and  upon  regular  proceedings  being  taken 
for  that  purpose  (m) .  But  in  proceedings  in  bankruptcy  against  the 
judgment  debtor  the  consideration  for  a  judgment  debt  may  be 
inquired  into,  because  the  interests  of  the  other  creditors  are  con- 
■cerned  {n);  and  if  the  proof  of  the  consideration  is  rejected  the  judg- 
ment debt  cannot  be  afterwards  enforced  (o) . — Upon  the  same 
principle  a  judgment  recovered  against  the  plaintiff  upon  the  merits 
of  the  case  is  conclusive  and  operates  in  estoppel  to  preclude  him  from 
bringing  another  action  for  the  same  cause  (p) .  But  where  one  of 
several  plaintiffs  died  pending  the  action,  judgment  against  the  others 
was  held  to  be  no  estoppel  against  the  executor  of  the  deceased  {q) . 
A  recognizance  at  common  law  is  an  obligation  in  the  form  of  an 
acknowledgment  of  a  debt,  made  before  a  judge  or  other  officer  having 
authority  for  that  purpose,  and  enrolled  in  a  court  of  record.  The 
debt  is  acknowledged  to  be  due  to  the  Ctown,  or  to  an  officer,  or  to  the 
plaintiff  in  an  action,  and  is  conditional  to  secure  various  objects,  as 
to  appear  at  the  assizes,  to  keep  the  peace,  to  become  bail,  to  act  as 
receiver  in  an  action.  A  recognizance  is  not  made  under  seal;  it,  is 
proved  by  the  record,  and  may  be  put  in  suit  by  writ  of  scire  facias 
upon  the  record  or  by  an  action  of  debt  (r) .    A  recognizance  formerly 

(h)  'Jewsbury  v.   Mummery   (1»72),  42  L.  J.  0.  P.  22;  L.  R.   8  C.  P.   66. 

(i)  Todd  V.  MaxfiOd  (l&a6),  6  B.  &  O.  105;  Ellis  v.  MoHenry  (1871)  40 
L.  J.  0.  P.  109;  L.  B.  6  C.  P.  228. 

(k)  Dich  V.  TolhoAisen  (1858),  4  H.  &  N.  696. 

IV)  Doe  V.  Wright  (1839),  10  A.  &  E.  763;  Riddle  v.  Grantham  Canal  (1847) 
16  L.  J.  Ex.  129;  16  M.  &  W.  882;  Soott  v.  PUktMgton  (1862),  31  L.  J.  Q.  B 
81;  2B.  &  S.  11. 

(m)  See  Slakamore's  case  (1610),  9  Co.  156  a;  Haymard  v.  Ribbans  (1803)  4 
East,  310;  Be  Medina  v.  Orove  (1846),  15  L.  J.  Q.  B.  287;  10  Q.  B.   152.   ' 

(»)  Ex  p.  Banner  (1881),  51  L.  J.  O.  300;  17  Ch.  D.  480;  Ex  'p.  Anderson 
(1885),  54  L.  J.  Q.  B.  383;  14  Q.  B.  D.  606. 

(o)  Brandon  v.  MoHenry  (1891),  60  L.  J.  Q.  B.  448;  [18911  1  Q.  B  538- 
Re  Deerhurst  (1891),  60  L.  J.  Q.  B.  411.  ' 

{p)  Per  our.  VoogU  v.  Winoh  (1819),  2  B.  &  Aid.  668;  per  cur.  Freeman  v 
Ooohe  (1848),  li8  L.  J.  Ex.  114;  2  Ex.  654;  Bimter  v.  Stewart  (1861)  31 
L.  J.  0.  346 ;  4  Be  G.  P.  &  J.  168 ;  Fox  v.  "  Star  "  Newspaper  Co.  (1899)  69 
L.  J.  Q.  B.  117;   [1900]  A.  0.  19.  f  y  K  o»»;,  oa 

{q)  Arnismt  t.  Smith  (1889),  58  L.  J.  O.  335;   40  Ch.  D.  667. 

(r)  2  Black.  Comm.  341;  Bacon,  Abr.  tit.  "Execution"  (B);  Vnderhill  v 
Devereux  (1670),  2  Wms.  Saund.  197,  u.  ^rm.ern,u,   v. 
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operated  as  an  immediate  charge  upon  all  the  lands  of  the  party  from 
tho  time  of  enrolment  on  record;  but  the  law  has  since  been  modified 
in  favour  of  purchasers  for  value  whose  title  can  only  be  displaced 
by  a  registered  process  in  execution  (s).  A  recognizance  enrolled 
takes  precedence  in  the  administration  of  assets  after  judgment  debts^ 
but  before  contracts  under  seal  (t);  and  money  due  under  it  is  a  debt 
of  record' until  the  recognizance  is  vacated,  as  money  due  from  a 
receiver  under  recognizance  to  account  (m)  . 

Statutes  merchant,  statutes  staple,  and  recognizances  in  the 
nature  of  a  statute  staple  were  acknowledgments  of  debt  made  in 
writing  before  officers  appointed  for  that  purpose,  and  enrolled  of 
record  (a;).  These  securities  were  abolished  by  the  Statute  Law 
Revision  Act,  1863. 

(s)  See  ante,  p.  U3. 
(t)  Williams'  Executors,  779. 

(m)  Seagram  v.  Tuoh  (1881),  50  L.  J.  0.  572;  18  Oh.  D.  296. 
(a;)  Bacon,  Abr.  tit.  "  Execution  "  (B) ;   VncLerUll  v.  Devereux  (1670),  2  Wms. 
Saund.  197,  n. 
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Chapter  IV. 
CONTEACTS  IN  WEITING. 

Sect.   I.— AGBBBMENTS  MADE  IN  WRITING. 

FAas 

Contracts  in  writing  at  common  law — ^by  statute  117 

Contracts  made  in  writing  by  agreement  of  the  parties — agree- 
ment  before   reduction  into   writing — agreement  conditional 
upon  reduction  into  writing — effect  of  reduction  into  writing...     118 
Contracts   contained   in   several   writings — oointraota   partly   in 
writing  120 

Contracts  in  writing  are  not  a  distinct  class  of  contract  at  common 
law,  writing  beiag  applicable  to  aU  contracts.  Contracts  under  seal 
are  necessarily  expressed  in  writing  in  the  form  of  a  deed.  Contracts 
of  record  are  entered  in  writing  upon  the  roll§,of  a  court  of  record. 
Simple  contracts  may  be  made  in  writing;  but  whether  they  are  so 
or  not,  they  are  described  by  the  general  term  parol  contracts,  im- 
porting only  that  they  are  made  by  mere  agreement  and  not  by 
deed  under  seal  or  by  record.  The  term  parol  applied  to  evidence  is 
generally  used  to  mean  oral,  as  distinguished  from  written  evidence; 
but  with  reference  to  written  documents,  it  is  often  used  to  include 
all  evidence  extrinsic  to  the  writing  (a).  In  pleading  a  contract  or 
agreement  under  the  present  practice  it  should  be  stated  whether  it  is 
in  writing,  or  by  parol,  or  partly  in  writing  and  partly  by  parol,  and 
what  are  the  writings,  and  the  words  or  effect  thereof  (&);  and  the 
defence  of  want  of  written  evidence  to  satisfy  the  Statute  of  Frauds 
cannot  be  raised  by  demurrer,  but  must  be  pleaded  (c) . 

By  the  statute  law  some  contracts  are  required  to  be  made  by 
deed  (d),  or  in  writing  (e),  and  with  registration  or  other  formalities; 

(a)  Per  our.  Rann  v.  Hughes  (1778),  4  Bro.  P.  C.  27;  7  T.  R.  350  (a); 
Abinger,  0.  B.,  Beckham  v.  Drake  (1841),  11  L.  J.  Ex.  201;   9  M.  &  W.  92 

(S)  Per  cur.  Turquand  v.  Fearon  (1879),  48  L.  J.  Q.  B.  703.  See  Order  XIX. 
rr.  4,  20,  21.     And  see  Suppa  v.  Mayo  (1669),  1  Wms.  Saund.  393,  n.  (2). 

(e)  Catling  v.  King  (1877),  46  L.  J.  C.  384;  5  C3i.  D.  660. 

(d)  See  Parker  v.  Taswell  (1858),  27  L.  J.  C.  812;  2  De  G.  &  J.  559. 

(e)  See  New  Brunswick  #  Canada  Land  &  Ry.  Co.  v.  Muageridae  ("1859")  28 
1.  J.  Ex.  365;  4  H.  &  N.  580.  iiJ        n     \        J, 
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and  other  contracts,  though  they  may  be  made  by  parol,  can  be  en- 
forced only  by  written  evidence,  or  if  there  be  corroboration.  Of 
these,  the  most  important  is  the  Statute  of  Frauds,  which  is  treated 
in  detail  in  a  subsequent  chapter.  The  other  statutes,  so  far  as 
they  affect  or  illustrate  the  principles  of  the  law  of  contracts,  are 
referred  to  in  treating  of  the  matters  to  which  they  relate.  But  apart 
from  statute  or  the  express  agreement  of  the  parties  {g),  writing  is 
not  essential  to  the  validity  of  a  contract  {h) . 

Where  it  is  intended  that  the  terms  of  an  agreement  shall  be  put 
into  a  formal  written  contract,  the  question  sometimes  arises  whether 
there  is  an  agreement  which  is  binding  before  the  intended  formal 
contract  is  made,  or  whether  until  then  the  matter  rests  merely  in 
negotiation.  "I  again  protest  against  its  being  supposed,  because 
people  wish  to  have  a  formal  agreement  drawn  up,  that  therefore 
they  cannot  be  bound  by  a  previous  agreement,  if  it  is  clear  that  such 
an  agreement  has  been  made;  but  the  circumstance  that  parties  do 
intend  a  subsequent  agreement  to  be  made,  is  strong  evidence  to 
show  that  they  did  not  intend  the  previous  negotiations  to  amount  to 
an  agreement"  (^).  ^  And  if  the  preparation  and  execution  of  a 
formal  document  is  a  condition  precedent  to  liability,  that  term  of 
the  contract  will  be  given  efiect  to  (fc) .  The  like  question  may  arise 
with  written  terms  that  are  intended  to  be  afterwards  put  into  the 
form  of  a  deed,  namely,  whether  there  is  a  binding  agreement  to 
execute  such  deed,  or  merely  a  negotiation  respecting  the  terms  of 
the  deed  (Z).  The  following  cases  illustrate  the  distinction: — Where 
the  vendor  and  purchaser  of  an  estate  agreed  upon  the  terms,  which 
were  written  down  and  signed  by  the  vendor,  who  subjoined  a  letter 
to  his  solicitor  instructing  him  to  prepare  a  proper  agreement;  it 
was  held  that  there  was  a  complete  agreement  binding  the  vendor 
notwithstanding  the  intention  to  have  a  more  formal  instrument  (m) . 
Where  land  was  offered  in  lots  upon  certain  printed  conditions,, 
adding  that  "  the  purchaser  will  be  required  to  sign  a  contract  em- 


{g)  Crossley  v.  Uayooeh  (1874),  43  L.  J.  0.  379;  L.  R.  18  Eq.  181;  lones 
V.  Daniel  (1894),  63  L.  J.  0.  562;   [1804]  2  Ch.  332. 

(A)  Heyworth  v.  Knight  (1864),  33  L.  J.  0.  P.  298;  17  C.  B.  N.  S.  298. 

(«)  Cranworth,  L.  C,  Ridgvmy  v.  Wharton  (1857),  27  L.  J.  O.  46;  6H.  L.  0. 
238.     And  see  per  Lord  Wensleydale,  in  iS.   C. 

Qc)  Coope  V.  Ridout  (1920),  90  L.  J.  C.  61;  [1921]  1  Oh.  291. 

(l)  Jones  V.  Victoria  Graving  Sock  (1877),  46  L.  J.  Q.  B.  219;  2  Q.  B.  D.  314. 

(m)  Fowle  v.  Freeman  (1804),  9  Vos.  351;  Bolton  Partners  v.  Lambert  (1889), 
58  L.  J.  C.  425;  41  Oh.  D.  295. 
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bodying  the  foregoing  conditions";  a  purchaser  having  made  an 
offer  for  some  lots  at  a  certain  price,  which  was  accepted;  it  was  held 
that  there  was  a  complete  a/greement  to  sign  the  contract  referred  to, 
and  to  complete  the  purchase  (n) .  Where  a  correspondence  took 
place  between  two  brokers  agreeing  upon  a  sale  of  goods,  with  the 
expression  "  contract  in  due  course,"  it  was  held  that  the  sale  was 
complete,  though  a  contract  was  subsequently  tendered  differing  in 
its  terms  (o).  So  where  a  tender  for  building  was  accepted,  with 
notice  given  that  the  contract  would  be  ready  for  signature  in  a  few 
days,  it  was  held  that  there  was  a  binding  agreement  upon  acceptance 
of  the  tender  (p) .  So  an  agreement  for  withdrawal  from  a  partner- 
ship was  construed  as  an  executory  Bjgreement  to  be  carried  out  upon 
the  usual  terms  (g) . — On  the  other  hand,  where  an  offer  is  accepted 
only  with  reference  to  a  written  contract  intended  to  contain  the 
terms,  the  parties  are  not  bound  until  such  contract  is  signed  (r) :  as 
where  a  proposed  purchaser  paid  a  deposit  and  took  a  receipt  for 
part  payment  of  the  purchase-money,  which  stated,  "  the  terms  to 
be  expressed  in  an  agreement  to  be  signed  as  soon  as  prepared  "  (s); 
where  an  offer  for  the  sale  of  an  estate  was  accepted,  "  subject  to  the 
terms  of  a  contract  being  arranged  "  (t);  where  an  offer  or  acceptance 
of  a  lease  is  made  "  subject  to  the  preparation  and  approval  of  a 
formal  contract,"  or  with  a  reference  to  a  solicitor  or  agent  to  arrange 
the  terms  (m)  . 

Upon  the  contract  bein/g  reduced  into  writing,  the  previous  nego- 
tiation, whether  it  resulted  in  a  binding  agreement  or  not,  is  presump- 
tively merged  in  the  writing,  which  thenceforth  becomes  the  exclusive 
evidence  of  the  terms;  and  if  there  is  any  discrepancy  between  the 
previous  negotiation  or  agreement  and  the  final  writing,  the  latter 
must  prevail  (x) .  And  though  the  final  writing  cannot  be  admitted 
in  evidence  for  want  of  a  stamp,  the  prior  agreement  is  not 
jrevived  (y) .     But  where  some  only  of  the  terms  of  a  contract  are 

(«)  Soesiter  v.  Miller  (1878),  48  L.  J.  0.  10;   3  Ap.  Ca.  1124. 

(o)  Eeyworth  v.  Knight  (1864),  33  L.  J.  0.  P.  298;   17  C.  B.   N.  S.   298. 

(p)  Lewis  V.   Brass  (1878),  3  Q.  B.  D.  667. 

(?)   Gray  v.   Smith  (18S9),  59  L.  J.  C.  145;   43  Ch.  D.  208. 

(r)  Kingston-upcm-Rull  v.  Petoh  (1854),  24  L.  J.  Ex.  23;   10  Ex.  610;  Chinnook 
V.  Bly  {Marchioness)   (1865),  4  De  G.  J.  &  S.  638;   Crossley  v.  Maycock  (1874) 
43  L.   J.  C.  379;  L.  B,.  18  Eq.  181;  Jmes  v.  Bamel  (1894),  63  L.   J.  C.  562' 
[1894]  2  Ch.  332. 

(«)  Wood  V.  Midgley  (1854),  23  L.  J.  0.  553;  5  De  G.  M.  &  (J.  41. 

(<)  Earvey  v.  Barnard's  Inn  (1881),  50  L.  J.  0.  750;   Bawhesworth  v.  Chaifev 
(1886),  65  L.  J.  0.  325. 

(«)  Winn  V.  Bull  (1877),  47  L.  J.  0.  139;  7  Ch.  D.  29. 

(ar)  See  post,  p.   123. 

(y)  Knight  v.  Barber  (1846),  16  L.  J.  Ex.  18;  16  M.  &  W.  66. 
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carried  into  execution  by  a  deed  or  final  written  contract,  the  remain- 
ing terms  which  are  executory  may  continue  in  force;  as  in  the  case 
of  a  contract  of  sale  of  land  with  clauses  for  compensation  for  any 
error  in  the  particulars  of  sale,  which  may  entitle  the  purchaser  to 
compensation  for  errors  discovered  after  he  has  accepted  a  convey- 
ance of  the  property  (2) ;  for  several  contracts  may  be  contained  in 
one  writing,  whether  it  be  authenticated  by  signature  only  (a),  or 
be  by  deed  (b). 

Conversely  a  contract  may  be  contained  in  several  writings,  as  in 
a  correspondence  by  letters;  and  if  the  writings  are  suiEciently  con- 
nected together  by  internal  references,  the  contract,  though  requiring 
several  writings  to  express  all  the  terms,  is  nevertheless  complete  in  a 
written  form;  extrinsic  evidence  of  the  circumstances  being  required 
only  to  apply  the  references  and  identify  the  writings  referred  to  (c) . 
And  if  one  only  of  the  connected  writings  bears  the  proper  agree- 
ment stamp,  the  other  writings  are  admissible  (d) .  But  if  the 
writings  are  not  sufficiently  connected  by  their  contents  as  parts  of 
one  agreement,  the  contract  is  not  found  complete  in  the  writings, 
and  is  then  not  a  contract  in  writing  (e).  The  same  principle  is 
.applicable  to  instruments  under  seal.  Successive  deeds  may  form 
but  one  single  transaction  (in  one  case  an  interval  of  nine  years 
elapsed  between  the  execution  of  two  deeds  which  were  held  to  form 
a  single  disposition  of  property)  (/),  or  they  may  operate  according 
to  the  dates  of  execution;  "the  question  whether  several  deeds  are 
to  be  taken  as  parts  of  the  same  transaction  must  depend  upon  all  the 
surrounding  circumstances  of  each  particular  case,  and  not  upon  the 
simple  fact  whether  the  deeds  are  or  are  not  by  express  reference 
grafted  into  or  connected  with  each  other"  (g^). — Where  a  letter 


(z)  Palmer  v.  Johnson  (1884),  53  L.  J.  Q.  B.  348;  13  Q.  B.  D.  351.  See 
Leggott  v.  Barrett  (1880),  15  Ch.  D.  306. 

(a)  Powell  V.  Bdmwnds  (1810),  12  East,  6;  Roots  w.  Dormer  (1832),  4  B.  &  Ad. 
77;    Watling  v.    Horwood   (1847),   12  Jur.   48. 

(J)  Doe  V.  Bingham  (1821),  4  B.  &  Aid.  672;  Collins  v.  Pross&r  (1823),  1  L.  J. 
0.  S.K.  B.  212;  1  B.  &  O.  682;  Harrison  v.  Seymour  (1866),  35  L.J.  C.  P. 
264;  L.  R.  1  C.  P.  518. 

(c)  Lewis  V.  Nicholson  (1852),  21  L.  J.  Q.  B.  311;  18  Q.  B.  503;  Oliver  v. 
Bunting  (1890),  59  L.  J.  0.  255;  44  Ch.  D.  205.  Op'.  Whitbread  t.  Smith  (1854), 
23  L.  J.  C.  611;  3  De  G.  M.  &  G.  727. 

(rf)  Peate  \.  Dickin  (1834),  4  L.  J.  Ex.  28;  1  Or.  M.  &  E..  422;  Taylor  v. 
Parnj  (1840),  9  L.  J.  C.  P.  298;   1  Man.  &  G.  604. 

(e)  Brown  v.   Langley  (1842),  12  L.  J.  C.  P.  62;   4  Man.  &  G.  466. 

(/)  Braybrohe  {Lord)  v.  Att.-Ge-n.  (1861),  31  L.  J.  Ex.  177;   9  H.  L.  C.  150. 

(g)  Turner,  V.-C,  Jiorman  v.  Richards  (1852),  22  L.  J.  C.  1066;  10  Hare, 
81;   Ford  v.   Stuart  (1852),  21  L.  J.  C.  514;   15  Beav.  493;    Whitbread  v.  Smith 
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contained  a  reference  to  "  the  instructions  "  sent  by  the  lessor  to  a 
solicitor  to  prepare  a  formal  agreement,  it  was  held  that  the  provisions 
pi  the  Statute  of  Frauds  were  sufficiently  complied  with;  parol 
evidence  being  given  only  to  identify  the  instructions  referred  to  (h)  ■ 
So  an  agreement  by  letter  for  a  lease  for  a  certain  term  of  years  "  at 
the  rent  and  terms  agreed  upon  "  was  held  to  be  a  contract  in  writing, 
upon  evidence  of  the  written  report  of  a  surveyor  containing  the  terms 
referred  to  (i) .  So  an  agreement  for  a  lease  of  premises  "  as  per 
plan  agreed  upon,"  together  with  the  plan,  made  a  contract  in 
writing  (k).  A  receipt  in  writing  for  the  deposit  on  a  "purchase  of 
land "  or  on  "  property  purchased "  is  a  sufficient  reference  to  a 
written  agreement  of  purchase  to  connect  the  writings  in  order  to 
show  a  complete  contract  in  writing  within  the  Statute  of  Frauds  (I). 
A  letter  demanding  payment  of  the  "  balance  of  purchase-money  " 
was  held  a  sufficient  reference  to  a  receipt  for  part  of  the  purchase- 
money,  in  order  to  read  the  two  documents  together  as  showing  a 
contract  in  writing  (m).  A  letter  guaranteeing  the  payment  of  "  the 
promissory  note  "  was  held  to  connect  the  note  with  the  letter  suffi- 
ciently to  make  a  guarantee  in  writiug  to  satisfy  the  Statute  of 
Frauds  (n) . — Familiar  instances  of  contracts  incorporating  several 
written  documents  are  afforded  by  policies  of  insurance  which  are 
issued  upon  terms  contained  in  the  application  form(o);  and  bj 
railway  tickets  and  consignment  notes  referring  to  notices  containing 
the  terms  and  conditions  of  carriage  (p) ;  and  by  bills  of  lading  upon 
conditions  "  as  per  charter  party,"  which  incorporate  the  charter 
party  so  far  as  it  is  applicable  to  the  bill  of  lading  and  consistent 
with  its  terms  (g) . — In  such  cases  as  are  above  cited  the  document 
referred  to  is  presumptively  incorporated  into  the  written  contract 
in  its  entirety  and  the  two  documents  are  construed  together;  if  a 

(1854),  23  L.  J.  O.  611;  3  De  G.  M.  &  G.  727;  Gartside  v.  Silkstone  #  Bodsworth 
Coal  ^  Iron  Co.  (1882),  51  L.  J.  O.  828;   21  Ch.  D.  762. 

(A.)  Midgway  v.  Wharton  (1857),  27  L.  J.  0.  46;  6  H.  L.  C.  238. 

(0  Baumann,  v.   James   (1868),  L.  R.  3  Oh.  608. 

{k)  Hodges  v.  Horsfall  (1829),  1  Russ.  &  M.  11©. 

(0  Long  y.  Millar  (1875),  48  L.  J.  C.  P.  596;  4  G.  P.  D.  450:  Shardlow  v. 
Cotterill  (1882),  51  L.  J.  C.  353;  20  Ch.  D.  90. 

(m)  Studds  V.   Watson  (1885),  54  L.  J.  C.  626;   28  Ch.  D.  305. 

(«)  Shortrede  v.  Cheeh  (1834),  3  L.  J.  K.  B.  125;  1  A.  &  E.  57. 

(o)  Worsley  ?.  Wood  (1796),  6  T.  R.  710;  Anderson  v.  Fitzgerald  (1853),  4 
H.  L.  0.  484;  Home  Insoe.  Co.  of  New  York  y.  Victoria-Montreal  Fire  Insee 
(1906),  76  L.  J.  P.  0.  1;   [1907]  A.  C.  59.  ' 

{p)  See  ante,  p.  12, 

Ig)  Serraino  v.  Campbell  (1890),  60  L.  J.  Q.  B.  303;  [ISfll]  1  Q.  B.  283- 
•Manchester  Trust  Co.  v.  Furness  (1895),  64  L.  J.  Q.  B.  766;  [18961  2  Q  b' 
539;  T.   W.  ThomMS  #  Co.  v.  PorUea  3S.  Co.   (1911),  81  L.  J.  P.   17;   [1912] 
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party  claims  to  be  bound  only  by  certain  parts  of  the  document,  to  be 
distinguished  by  parol  evidence,  as,  for  example,  such  parts  only  as 
were  read  over  to  him,  the  contract  is  not  wholly  in  writing  (r) . 

Where  an  agreement  is  made  with  reference  to  a  writing  or 
writings  which  do  not  contain  all  the  terms,  and  parol  evidence  is 
necessary  to  connect  and  incorporate  the  terms  in  writing  with  the 
rest  of  the  agreement,  the  contract  is  not  in  writing;  it  will  not  satisfy 
the  Statute  of  Frauds  or  any  other  statute  requiring  a  contract  to  be 
inade  in  writing,  or  to  be  proved  by  written  evidence;  nor  is  the 
writing  an  agreement  or  memorandum  of  agreement  requiring  a 
stamp  (s). — A  statutory  requirement  of  a  "contract  in  writing" 
involves  signature  by  the  parties,  one  of  whom  may,  however,  be  an 
agent  (^)..  But  a  written  proposal  of  terms,  accepted  with  a  parol 
exception,  addition  or  variation,  is  not  a  contract  in  writing:  as  a 
printed  prospectus  of  a  school,  accepted  with  a  parol  variation  of  the 
terms  of  payment  (m)  ;  an  order  for  goods  in  writing  and  invoice 
sent,  making  no  mention  of  the  time  of  payment,  but  with  a  prior 
verbal  agreement  for  terms  of  credit  (aj) ;  a  contract  with  a  railway 
company  to  carry  goods  between  two  termini,  and  evidenced  by  a 
written  ticket  to  an  intermediate  place,  and  verbally  for  the  rest  of 
the  distance  {y).  A  letter  asking  for  a  loan,  upon  which  the  money 
was  lent,  was  held  not  to  constitute  a  debt  payable  by  virtue  of  a 
written  instrument,  for  which  interest  could  be  claimed  under  the 
Civil  Procedure  Act,  1833  {z).  At  a  sale  by  auction  according  to 
printed  catalogue  and  conditions  of  sale,  where  a  lot  is  knocked  down 
to  a  bidder,  there  is  a  valid  contract,  provided  it  is  not  required  to 
be  in  writing;  but  there  is  no  contract  in  writing  until  signing 
the  conditions  of  sale;  consequently  in  the  former  case  the  oral 
statements  of  the  auctioneer  made  at  the  time  of  the  sale  may 
form  part  of  the  contract;  in  the  latter  they  are  excluded  by  the 
written  contract  (a) . 

(?•)  Brodie  v.  St.  Paul  (1791),  1  Ves.  jun.  326;  CUnan  v.  Cooke  (1802),  1 
Sch.  &  L.  35. 

(s)  Brown  v.  Langley  (1842),  12  L.  J.  C.  P.  62;  4  Man.  &  G.  561;  Clay  v. 
Crofts  (1851),  20  L.  J.  Ex.  361. 

(0  Pooley  V.  Driver  (1877),  46  L.  J.  0.  466;  5  Oh.  D.  468;  Menzies'  case 
(1890),  59  L.  J.  0.  73;  43  Ch.  D.  118;  Eisner's  and  McArthur's  case  '(1896),  65 
L.  J.  0.  76;   [1895]  2  Ch.  759. 

(«)   Clay  V.   Crofts  (1851),  20  L.  J.  Eix.  361. 

(«)  Lockett  V.   Nicklin   (1848),  2  Ex.   93. 

(y)  Malpas  V.  L.  ^  S.  W.  Ry.  (1866),  35  L.  J.  0.  P.  166;  L.  R.  1  C.  P.  336. 

(«)  Taylor  v.  Holt  (1864),  34  L.  J.  Ex.  1;  3  H.  &  C.  452. 

(«)  Clowes  V.  Higginson  (1813),  1  V.  &  B.  524;  Shelton  v.  Livius  (1882),  1 
L.  J.  Ex.  139;  2  Or.  &  J.  411;  Edm  v.  Blake  (1845),  14  L.  J.  Ex.  ,194;  IS 
M.  &  W.  614. 
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It  is  a  general  rule  of  law  that  contracts  in  writing  cannot  be  varied 
by  extrinsic  evidence  of  the  intention  of  the  parties.  The  rule  applies 
equally,  whether  the  parties  have  agreed  that  the  terms  expressed 
in  the  writing  shall  represent  their  contract,  or  whether  the  contract 
:be  reduced  to  writing  under  the  requirements  of  a  statute;  and' 
whether  it  be  contained  in  several  writings  or  in  a  single  formal  deed 
or  writing;  and  whether  it  be  a  contract  under  seal,  or  a  simple  con- 
tract (a) .  In  the  case  of  marine  insurance  evidence  of  intention  is 
admissible  to  identify  the  risk  if  the  assured  has  communicated  his 
intention  to  the  insurer,  or  it  is  otherwise  known  to  him,  but  not 
otherwise  (b).     Where  a  contract  is  made  partly  in  writing  and 

(b)  Meres  v.  Ansell  (1771),  3  Wils.  27S;  Earris  v.  Sichett  (1859),  28  L.  J. 
Ex.  197;  4  H.  &  N.  1;  Inglis  v.  Buttery  (1878),  3  Ap.  Oa.  1552:  (?.  W.  My.  v 
Fisher  (1905),  74  L.  J.  C.  241;   [1905]  1  Ch.  316. 

(6)  Marine  iMurance  Act,  1906,  ss.  26,  29;  lonides  v.  Pacific  Fire  ^  Marine 
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partly  by  parol  the  rule  is  not  applicable,  and  all  the  circumstances 
may  be  proved  and  considered  in  order  to  ascertain  the  terms  of  the 
agreement  and  the  construction  and  effect  of  the  writing,  and  even 
to  vary  the  contents  of  the  writing  (e) .  A  verbal  acceptance  of  a 
written  offer  constitutes  a  contract  in  writing,  but  if  the  terms  of  the 
written  offer  are  not  accepted  simplieiter,  and  subsequent  verbal  nego- 
tiations follow,  it  is  otherwise,  and  the  verbal  communications  are 
to  be  looked  at  to  ascertain  the  terms  of  the  contract  (d)  ■ 

Accordingly  upon  a  sale  of  goods  described  in  a  written  contract, 
evidence  that  a  sample  was  exhibited  at  the  time  of  the  sale  is  not 
admissible  for  the  purpose  of  showing  either  that  the  seller  was 
entitled  to  deliver  goods  according  to  the  sample,  though  not  answer- 
ing to  the  description ;  or  that  the  buyer  was  entitled  to  refuse  goods 
answering  the  description,  because  not  corresponding  to  the 
sample  (e).  And  if  goods  are  described  in  a  written  contract  of  sale 
as  of  a  certain  kind  and  quality,  the  contract  is  executed  by  deliver- 
ing goods  answering  to  the  description  in  the  contract,  and  it  cannot 
be  shown  by  evidence  that  the  best,  or  any  other  quality  or  descrip- 
tion, was  contemplated  (/). — So,  if  a  sale  by  auction  is  followed  by  a 
written  contract,  the  writing  cannot  be  explained,  or  added  to,  or 
ivaried  by  parol  evidence  of  that  which  Lord  EUenborough  charac- 
teristically called  "the  babble  of  the  auction  room"  (gr);  and  if  a 
contract  is  signed  referring  to  the  particulars  and  conditions  of  sale, 
evidence  is  not  admissible  to  show  that  the  auctioneer  at  the  time  of 
the  sale  made  oral  statements  in  explanation,  or  in  alteration  of  the 
particulars  or  conditions  (h):  as  a  statement  that  the  timber  on  the 
estate  sold  was  to  be  taken  at  a  separate  valuation  (i) ;  or  that  the 
timber  growing  on  the  estate  sold  comprised  a  certain  quantity  (fc) . — 

Imce.  (1872),  41  L.  J.  Q.  B.  190;  L.  R.  7  Q.  B.  517;  Bavies  v.  NaUonal  Fire  # 
Marine  Imce.  (1891),  60  L.  J.  P.  O.  73;  [1891]  A.  C.  485;  Reliance  Marine 
Imoe.  V.  Suder  (1912),  81  L.  J.  K.  B.  870;  [1912]  1  K.  B.  265;  Janson  7. 
Poole  (1915),  84  L.  J..  K.  B.  1543. 

(c)  Bolton  {Lord)  v.  Tomlin  (1836),  6  L.  Ji.  K.  B.  45;  5  A.  &  E.  856;  Stones 
V.  Bowler  (1860),  29  L.  J.  Ex.  122. 

(«f)  Stones  V.  Bowler  (1860),  29  L.  J.  Ex.  122.  See  Bolton  {Lord)  v.  Tomlin 
(1836),  6  L.  J.  K.  B.  45;  5  A.  &  E.  856. 

(e)  Tye  v.  Fynmore  (1813),  3  Oomp.  462;  Meyer  v.  Everth  (1814),  4  Camp. 
22.     See  Sale  of  Goods  Act,  1893,  s.  15,  sub-s.  1. 

(/)  Smith  V.  Jefryes  (1846),  15  L.  J.  Ex.  325;  15  M.  &  W.  561;  Hamm  v. 
Groves  (1865),  24  L.  J,.  O.  P.  53;  15  O.  B.  667;  Sale  of  Goods  Act,  1893, 
ss.  13,  14. 

ig)  Jones  v.   Edmsy   (1812),  3  Oamp.  285. 

(A)  Gunnis  v.  Erhart  (1789),  1  H.  Bl.  2S9;  Shelton  v.  Livius  (1832),  1  L.  J.  Ex. 
139;  2  Cr.  &  J.  411. 

(«)   Clowes   V.   Higginson  (1813),  1  V.  &  B.  524. 

{k)  Powell  V.   Edmunds  (1810),  12  East,  6. 
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Upon  the  same  principle  where  a  claim  is  made  for  extra,  work  beyond 
that  contracted  for  in  a  written  contract,  the  question  whether  the 
work  was  extra  can  be  decided  only  by  reference  to  the  written  con- 
tract, which  must  therefore  be  produced  in  support  of  the  claim  (Z) . 
If  the  contract  stipulates  for  a  written  order  for  extra  work,  no  claim 
can  be  made  under  the  contract  without  such  order  (m) ;  unless  there 
is  an  independent  promise  to  pay,  which  may  be  inferred  from  the 
conduct  of  the  parties  (n) . 

Bills  of  exchange,  promissory  notes  and  negotiable  instruments 
carry  certain  defined  liabilities,  clear  of  all  qualifications  except  such 
as  are  expressed  upon  the  face  of  the  instrument;  so  that  a  party  to 
a  bill  is  estopped,  as  against  a  bona  fide  holder  for  value,  from  deny- 
ing the  contracts  appearing  on  the  bill  to  which  he  has  put  his 
name  (o) .  A  contemporaneous  agreement,  if  in  writing,  concerning 
a  bill  or  note  may  bind  the  parties  to  the  agreement  to  terms  which 
control  their  rights  and  liabilities  upon  the  instrument  as  between 
theniselves;  as  a  written  agreement  between  drawer  and  acceptor  to 
renew  the  bill  from  time  to  time  (p).  But  a  contemporaneous  written 
agreement  does  not  affect  persons  who  are  not  themselves  parties  to 
the  agreement,  even  if  they  take  the  bill  with  notice  (q) .  Agree- 
ments of  this  kind,  controlling  the  operation  of  bills  and  notes,  must 
be  wholly  in  writing,  requiring  no  oral  link  to  connect  the  bill  or 
note  with  the  agreement  (r) ;  for  by  k  rule  of  law  an  oral  agreement, 
though  it  may  be  binding  in  itself,  cannot  control  the  operation  of  a 
bill  or  note,  even  between  the  parties  to  such  agreement  (s) ;  but  if 
supported  by  an  independent  consideration,  an  oral  agreement  might 
be  an  equitable  defence  in  an  action  for  not  paying  according  to  the 

(0  Buxton  V.  Cornish  (1844),  13  L.  J.  Ex.  91;  12  M.  &  W.  426;  Inglis  v. 
Buttery   (1878),   3  Ap.  Oa.  552. 

(m)  Morgan  t.  Birnie  (18333,  9  Bing.  672;  MUner  v.  Field  (1850),  20  L.  J. 
Ex.  68;  5  Ex.  829;  Wadsworth  v.  Smith  (1871),  40  L.  J.  Q.  B.  118;  L.  E. 
6  Q.  B.  332. 

(m)  Burn  v.  Miller  (1813),  4  Taunt.  745;  Edie  v.  Kingsford  (1854),  23  L.  J. 
O.  P.  123;  14  0.  B.  759. 

(o)  Abrey  ».  Crux  (1869),  39  L.  J.  0.  P.  9;  L.  R.  5  ,0.  P.  37;  Hill -v.  Wilson 
(1873),  42  L.  J.  C.  817;  L.  R.  8  Ch.  888;  New  London  Credit  Synd.  v.  Neale 
a898),  67  L.  J.  Q.  B.  825;  [18»8]  2  Q.  B.  487;  BUls  of  Bkohanffe  Aot 
1882,  ss.  54,  55,  66.  ' 

(^joi)  Bowerhamk  v.  Monteiro  (1813),  4  Taunt.  844;  Maillard  v.  Page  (1870) 
39  L.  J.  E(x.  239;  L.  R.  5  Ex.  312. 

(?)  Salmon  v.  Webb  (1852),  3  H.  L.  0.  510.  N 

(r)  Brown  v.  Langley  (1842),  12  L.  J.  C.  P.  62;  4  Man.  &  G.  466. 

(s)  Woodbridge  v.  Spooner  (1819),  3  B.  &  Aid.  233;  Abrey  v.  Cruic  (1869),  39 
I/.  J.  C.  P.  9;  L.  E.  5  C.  P.  37;  New  London  Credit  'Synd.  v.  Neale  (18981'  67 
L.  J.  Q.  B,  825;   [189)8]  2Q.  B.  487.  y        ),     ^ 
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tenor  (t). — A  collateral  agreement  not  incorporating  the  bill  as  part 
of  one  and  the  same  contract,  is  not  a  defence  to  an  action  on  the 
bill,  but  the  ground  for  a  cross  action;  and  whether  the  agreement 
incorporates  and  controls  the  bill,  or  is  merely  collateral,  is  a  question 
depending  upon  the  construction  of  the  terms  of  the  agreement  (m)  . 
Every  presumption  is  made  in  favour  of  the  validity  of  a  writteri. 
instrument,  and  accordingly  it  is  always  presumed  that  a  valid  con- 
sideration for  a  bill  or  note  exists;  but  evidence  is  always  admissible 
to  rebut  a  presumption,  and  it  may  be  shown  that  there  was  in  fact 
no  consideration,  or  that  the  consideration  has  failed;  and  although 
evidence  is  not  admissible  to  contradict  the  consideration  so  far  as  it 
is  expressed,  it  is  admissible  to  show  the  failure  of  the  consideration 
stated  (x). 

The  incidents  which  are  impliedly  contained  in  a  written  contract, 
whether  by  construction  of  the  terms  or  by  implication  of  law,  are 
as  much  within  the  general  rule  as  if  expressed  in  written  terms  in 
the  instrument,  and  cannot  be  varied  or  contradicted  by  extrinsic 
evidence  (y) .  A  written  contract  for  the  sale  of  goods  expressing 
no  time  for  payment  or  delivery,  and  therefore  importing  by  con- 
struction of  law  a  sale  for  ready  money,  does  not  admit  of  evidence 
of  credit  given,  except  under  a  general  usage  of  trade  (2).  So  a 
written  contract  expressing  no  time  for  the  delivery  of  the"  goods  by 
the  seller,  or  for  the  removal  by  the  buyer,  imports  a  reasonable  time, 
and  parol  evidence  to  the  contrary  is  not  admissible  (a) .  A  written 
lease  or  agreement  for  a  lease  at  a  stated  rent,  making  no  mention 
of  ground  rent,  or  land  tax,  or  other  taxes,  which  impliedly  fall  upon 
the  landlord,  does  not  admit  of  parol  evidence  to  show  that  it  was 
intended  that  the  tenant  should  pay  them,  and  that  the  rent  should 
be  clear  of  all  charges  (&).  A  written  contract  for  an  indefinite 
hiring  at  weekly  wages,  which  imports  in  law  a  weekly  hiring  deter- 

(t)  Cookburn,  C.  J.,  Flight  v.  ffray  (1857),  27  L.  J.  C.  P.  13;  3  0.  B.  N.  S. 
SaO;  WiUes,  J.,  Abrei/  v.  Crua:  (1869),  39  L.  J.  C.  P.  9;  L.  B.  5  P.  C.  31 

(w)  Beech  v.  Ford  (1848),  7  Hai-e,  208;  Salmon  v.  Webb  (1852),  3  H.  L.  C. 
510;   Maillard  v.  Pa^e ,  (1870),  39  L.  J.  Ex.  239;   L.  R.  5  Ex.  312. 

(ar)  Bido^e  v.  Bristow  (1830),  9  L.  J.  0.  S.  Ex.  48;  1  Cr.  &  J.  231;  Richards 
V.  Thomas  (1834),  1  Cr.  M.  &  R.  772;  Abbott  v.  Hendricks  (1840),  10  L.  J. 
O.  P.  51;  1  Man.  &  G.  791. 

(y)  neyimrth  v.  Knight  (18640,  33  L.  J.  C.  P.  298;  17  C.  B.  N.  S.  298: 
Blackburn,  J.,  Burges  v.  Wiclcham  (1863),  33  L.  J.  Q.  B.  28;   3  B.  &  S.  669. 

(z)  Ford  V.  Yates  (1841),  10  L.  J.  C.  P.  117;  2  Man.  &  6.  549.  See  Sale  of 
Goods   Act,    1893,   s.   28. 

(a)  Greaves  v.  Ashlin  (1813),  3  Gamp.  426.  See  Sale  of  Goods  Act,  1893, 
9.  29. 

(J)  Preston  v.  Mereeau  (1779),  2  W.  Bl.  1249;  Rich  v.  Juohson  (1794),  4  Bro. 
•0.  C.  514;  6  Ves.  334,  n. 
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minable  at  a  week's  notice,  excludes  parol  evidence  of  agreement  at 
the  time  of  signing  the  contract  that  the  hiring  should  be  for  a 
year(c). 

As  a  general  rule,  parol  evidence  in  variance  of  a  written  contract 
is  not  admissible  in  equity  under  circumstances  in  which  it  would 
not  be  admissible  at  law(£^). — But  where  courts  of  equity  grant 
extraordinary  remedies  as  in  enforcing  contracts  by  specific  perform- 
ance, evidence  of  the  extrinsic  circumstances  may  be  given  to  oppose 
the  exercise  of  this  jurisdiction  (e). 

Extrinsic  evidence  is  admissible  for  many  purposes  affecting  the 
validity  and  obligation  of  a  written  contract  without  varying  the 
contents,  and  therefore  without  infringing  the  above  general' rule  :-^ 
Extrinsic  evidence  is  necessarily  admissible  to  prove  the  act  of  agree- 
ment, that  is,  that  the  writing  was  in  fact  agreed  to  by  the  parties 
as  expressing  their  contract  (/).  In  the  case  of  a  deed  this  is- proved 
presumptively  by  means  of  the  sealing  and  delivery  (g) .  In  the 
case  of  simple  contracts  it  may  be  proved  by  the  signatures  of  the 
parties  appended  for  that  purpose;  and  in  contracts  relating  to  some 
matters  signature  is  required  by  statute  {h) .  Where  signature  is  not 
required,  a  writing  may  be  proved  as  the  agreement  of  the  parties 
by  some  act  of  acceptance,  as  where  a  proposal  in  writing  by  one 
party  is  accepted  and  acted  upon  by  the  other  {i) ;  extrinsic  evidence 
being  admissible  to  prove  the  act  of  agreement,  and  what  was  the 
condition  of  the  writing  at  the  time  of  agreement  (fc) . 

Signature  is  presumptive  evidence  of  assent  to  the  document  signed; 
but  the  presumption  may  be  rebutted  by  extriusic  evidence  explaining 

(c)  Svems  f.  Roe  (1872),  L.  E.  7  C.  P.  138. 

(d)  Leach,  V.-C.,  Ball  v.  Storie  (1823),  1  L.  J.  0.  S.  C.  214;  1  Sim.  &  St 
218;  'per  cur.  Martm  v.  Pyearoft  (1852),  22  L.  J.  0.  95;  2  De  G.  M  &  G  785- 
Mwij  V.  Piatt  (1900),  69  L.  J.  0.  357;   [1900]  1  Ch.  616.  '         ' 

(e)  Clarhe  t.  Grant  (1807),  14  Ves.  519;  Clowes  i.  Eigginscm  (1813)  1 
V.  &  B.  524;   Micklethwait  v.  Nightingale  (1848),  12  Jur.  638. 

(/)  Wake  V.  Sarrap  (1862),  31  L.  J.  Ex.  451;  1  H.  &  C.  202;  Pattle  v 
Eornilmwh  (1896),  66  L.  J.  C.  144;  [1897]  1  Ch.  25;  Carlisle  &  Cwmberland 
Bh.  V.  Bragg,  [1911]  1  K.  B.  485. 

(S')  J'ohmsm  v.  BaTtm  (1821),  4  B.  &  Aid.  440;  Bllesmere  Brewerv  v.  Co<mer 
(1895),  65  L.  J.  Q.  B.  173;   [1896]  1  Q.  B.  75.  ^^ 

(A)  BiHs  of  Exchange  Act,  1882,  s.  21;  mtoUngs  #  CoulthurH  Co.  v.  North^n 
I^eather  Co.  of  America  (1914/),  83  L.  J.  K.  B.  1S19;  [1914]  3  K.  B.  907.  See 
post,  p.  189. 

(0  Eeuss  T.  Pichsley  (1866),  35  L.  J.  Ex.  218;  L.  E..  1  Ex.  342'  Broaden  v 
Metrop.  By.  (1877),  2  Ap.  Ca.  666,;  Baker  v.  York&.  Pire  Assce  nsqn  fil 
L.  J.  Q.  B.  838;   [1892]  1  Q.  B.  144.  (.i»ai),  *>1 

(¥)  Stewart  v.  Bddowes  (1874),  43  L.  J.  C.  P.  204;  L.  R.  9  C.  P    311 
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the  intention  and  purpose  of  the  signature  (Z) :  as  that  the  name  of 
a  party  was  signed  as  agent  only,  though  appearing  in  the  writing. 
as  principal,  upon  an  understanding  with  the  other  party  that  he 
should  not  be  bound  as  principal  (m) ;  that  an  invoice  of  goods  sold 
was  signed  as  agent  only  to  receive  payment  for  the  convenience  of 
the  parties,  and  not  as  seller  (n) ;  that  an  agreement  was  signed  by 
a  party  in  his  own  right  as  well  as  professedly  as  agent  for  another 
party  (o) .  So  evidence  was  admitted  to  show  that  a  writing  pur- 
porting to  be  a  contract  of  sale  was  signed  for  a  collateral  purpose 
and  not  as  the  real  contract,  and  that  the  price  inserted  was  a  merely, 
nominal  price  pending  the  ascertainment  of  the  real  price  (p);  that 
an  invoice  of  goods,  with  a  receipt  for  the  purchase-money,  was 
signed  upon  a  pretended  sale  in  order  to  protect  the  goods  against 
creditors  (q). 

The  signature  and  execution  of  a  written  instrument  may  be 
attested  by  a  witness,  who  signs  a  form  of  attestation  appended  for 
that  purpose;  and  in  some  cases  such  attestation  is  required  by  statute; 
where  not  so  required,  it  may  be  adopted  at  the  will  of  the  parties  (r). 
The  party  in  signing  attests  the  writing  as  his  agreement;  and  the 
witness  in  signing  attests  the  signature  of  the  party  (s) ;  a  party 
cannot  himself  act  as  the  attesting  witness  {t). — Formerly  an  attesting 
witness,  if  living,  was  alone  permitted  to  prove  the  execution  of  a 
written  document  (m)  ;  but  by  the  Common  Law  Procedure  Act,  1854, 
s.  26,  it  was  enacted,  that  "  it  shall  not  be  necessary  to  prove  by  the 
attesting  witness  any  instrument  to  the  validity  of  which  attestation 
is  not  requisite;  and  such  instrument  may  be  proved  by  admission 
or  otherwise,  as  if  there  had  been  no  attesting  witness  thereto"  (x). 
A  witness  must  be  present  when  the  document  is  executed  in  order 
to  "attest  "  the  execution  (if).     A  deed  or  writing  thirty  years  old 

(0  Ee  Sample  (1846),  3  Jo.  &  L.  488;  Moore  v.  Campbell  (1854),  23  L.  J.  Ex. 
310;   10  Ex.  323. 

(m)  Wake  v.  Harrop  (1862),  31  L.  J.  Ex.  451;   1  H.  &  C.  202. 

In)  Holding  v.  EllUttt  (1860),  29  L.  J.  Ex.  134;  6  H.  &  N.  117. 

(o)   Young  v.  Schmler  (18i83),  11  Q.  B.  D.  651. 

Ip)  Rogers  v.   Hadley  (1863),  32  L.  J.  Ex.  241;  2  H.  &  C.  227. 

(?)  Sowes  V.  Fmter  (1868),  27  L.  J.  Ex.  262;  2  H.  &  N.  779. 

(r)  See  ante,  p.  94. 

(s)  Freshfield  v.  Seed  (1842),  11  L.  J.  Ex.  193;  9  M.  &  W.  404;  Befell  v. 
WMte  (1866),  36  L.  J.  C.  P.  25;   L.  K.  2  C.  P.  ,147. 

(0  Seal  V.  Claridge  (1861),  50  L.  J.  Q.  B.  316;  7  Q.  B.  D.  516;  Re  Parrott 
(1891),  60  L.  J.  Q.  B.  567;   [1891]  2  Q.  B.  151. 

(«)   Whyman  v.   Garth  (1853),  22  L.  J.  Ex.  316;   8  Ex.  803. 

(,x)  In  re  Hall's  Trust  (1861),  9  W.  E.  776;  Re  Rice  (18'86>,  55  L.  J.  C.  799; 
32  Ch.  D.  35.  ^ 

(y)  Ford  V.  Kettle  (18«2),  51  L.  J.  Q.  B.  558;  9  Q.  B.  D.  139. 
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is  said  to  prove  itself;   it  presumptively  requires  neither  attesting 
■witness  nor  any  other  witness  to  signatures  and  handvi^riting  (z) . 

Extrinsic  evidence  is  '  also  admissible  to  show  the  time  of  the 
signature  or  other  act  of  agreement;  and  such  evidence  is  admissible 
though  the  written  agreement  itself  contains  a  date.  Although  a 
deed  under  seal  purports  to  have  been  executed  on  a  stated  date,  the 
parties  may  aver  and  prove  that  it  was  in  fact  executed  on  a  different 
date  (a) .  Where  two  deeds  relating  to  the  same  matter  are  dated 
as  executed  on  the  same  day,  the  court  construes  them,  as  regards 
priority,  according  to  the  intention  expressed  therein ;  but  if  necessary 
will  inquire  which  of  them  was  first  executed  (b). 

Extrinsic  evidence  is  admissible  to  show  that  a  writing,  purporting 
to  be  a  binding  agreement,  was  signed  or  agreed  to  conditionally, 
that  is,  upon  terms  that  it  should  not  operate  as  a  contract  until  the 
fulfilment  of  a  stated  condition,  or  the  happening  of  a  given  event. 
The  signing  is  analogous  with  the  delivery  of  a  deed  as  an  escrow; 
it  neither  varies  nor  contradicts  the  writing,  but  suspends  the  com- 
mencement of  the  obligation  (c).  Accordingly,  evidence  was  ad- 
mitted to  prove  that  a  written  agreement  to  transfer  the  tenancy  of 
a  farm  was  subj  ect  to  the  condition  of  the  landlord  giving  his  consent ; 
which  was  construed  as  a  condition  precedent  suspending  the  opera- 
tion of  the  agreement  and  not  a  condition  subsequent  in  defeasance 
of  it  {d) .  And  evidence  was  admitted  to  show  that  an  agreement 
for  the  purchase  of  a  patent  was  signed  upon  the  condition  of  the 
invention  being  shown  to  and  approved  by  a  third  party  (e). — The 
same  principle  applies  to  bills  of  exchange  and  promissory  notes  which 
may  be  shown  to  have  been  signed  or  indorsed  and  delivered  upon 
condition,  so  as  not  to  take  effect  until  the  condition  is  satisfied  (/). 

Upon  the  same  principle  one  of  the  parties  may  sign  an  agreement 
upon  the  condition  that  he  is  not  to  be  bound  until  it  is  signed  by 
the  other  party  {g) ;  or  that  the  other  party  should  execute  a  counter- 

(«)  Dae  V.  PMllips  (1845),  15  L.  J.  Q.  E.  47;  8  Q.  B.  158;  Se  Airey  (1896), 
66  L.  J.  0.  162;   [1897]  1  Ch.  164. 

(a)  Ball  V.  Cazenove  (1804),  4  East,  477. 

(6)  GUirUide  v.  Silkstone  *  Dodworth  Coal  &  Iron  Co.  (1882),  51  L.  J.  C.  828- 
21  Ch.  D.  762. 

(c)  Awde  V.  Dixon  (1851),  20  L.  J.  Ex.  295;  6  Ex.  889;  Pattle  v.-Hornibrook 
(1896),  66  L.  J.  0.  144;   [1897]  1  Ch.  25. 

{d)  Wullis  V.  Littell  (1861),  31  L.  J.  0.  P.  102;  11  C.  B.  N.  S.  369. 

{e)  Pym  v.  Campbell  (1856),  25  L.  J.  Q.  B.  277;  6  E.  &  B.  370 

(/)  Bell  V.  Ingestre  (Vise.)  (1848),  19  L.  J.  Q.  B.  71;  12  Q.  B.  317;  Awde  v 
Dixon  (1851),  20  L.  J.  Ex.  295;  6  Ex.  869.     See  Bills  of  Exchange  Act    1882 

88.    21,    33.  B  ,  , 

(g)  Moore  v.  Campbell  (1854),  23  L.  J.  Ex.  310;  10  Ex.  323. 
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part  or  duplicate  of  the  written  contract  (h) .  So  where  several  persons 
are  intended  to  join  in  the  contract  in  the  same  interest,  the  signature 
or  execution  by  one  of  them  may  from  the  circumstances  of  the  case 
be  conditional  upon  the  execution  by  all  the  others  (i) ;  as  in  the 
case  of  several  persons  agreeing  to  become  co-sureties  for  the  debt 
of  another,  where  the  execution  is  conditional  upon  the  proportional 
liability  of  all,  with  the  consequential  right  of  contribution  (fc). 

An  agreement  may  be  made  contemporaneously  with  a  written 
contract  as  part  of  the  transaction,  but  without  being  incorporated 
with  it;  such  agreement  is  then  collateral  to  the  written  contract  and 
may  be  proved  by  extrinsic  evidence  (Z)  .^Thus  where  in  negotiation 
for  a  lease  the  lessor  promised  that  he  would  kill  down  the  game 
during  the  term,  but  refused  to  make  it  a  special  provision  in  the 
lease,  which  reserved  the  game  to  the  lessor;  and  in  consideration  of 
the  promise  the  lessee  executed  the  lease;  it  was  held  that  there  was 
a  binding  contract  collateral  to  the  lease,  which  might  be  separately 
proved  and  enforced  (m).     So  where  the  lessor  of  a  house  promised 
that  if  the  lessee  would  take  a  certain  lease  he  would  do  certain  repairs 
and  provide  certain  furniture,  it  was  held  that  the  promise  operated 
as  a  distinct  contract  collateral  to  the  written  lease,  and  might  be 
proved  by  parol  evidence  (n) .    And  a  representation  made  by  a  lessor 
upon  granting  a  lease  that  he  is  restricted  from  building  on  the 
adjacent  land,  or  that  the  drains  of  the  property  demised  are  in  good 
order,  will  be  enforced  against  him  upon  parol  evidence,  as  being 
a  contract  collateral    to    the    lease  (o) . — A  collateral  agreement  in 
variance  of  the  terms  of  a  written  contract  is  also  available  in  equity 
in  answer  to  a  claim  for  specific  performance  of  the  contract  according 
to  the  written  terms ;  thus  in  the  case  of  a  contract  for  a  lease,  with 
a  collateral  agreement  to  pay  a  sum  of  money  as  premium  for  the 
lease,  the  lessee  can  obtain  specific  performance  only  upon  the  terms 
of  paying  the  premium  (p). 

(h)  Furness  v.   Mee7t  (1867),  27  L.  J.  Ex.  3i. 

(j)  Latch  V.  Wedlahe  (1840),  9  L.  J.  Q.  B.  201;   11  A.  &  E.  959. 

Ik)  Evans  v.  Bremridge  (1856),  25  L.  J.  O.  334;  8  De  G.  M.  &  G.  102; 
Ellesmere  Brewery  v.  Cooper  (1895),  65  L.  J.  Q.  B.  173;    [1896]  1  Q.  B.  75. 

(0  Allen  V.  Pinle  (1898),  7  L.  J.  Ex.  206;  4  M.  &  W.  140;  Lindley  v.  Lacey 
(1864),  34  L.  J.  C.  P.  7;   17  C.  B.  N.  S.  578. 

(m)  Morgan  v.  Griffith  (1871),  40  L.  J.  Ex.  46;  L.  R.  6  Ex.  70;  Brskine  y. 
Adeane  (1873),  42  L.  J.  C.  849;  L.  R.  8  Ch.  756. 

(k)  Angell  v.  Dulc^  (1874),  44  L.  J.  Q.  B.  78;   L.  R.  10  Q.  B.   174. 

(o)  Piggott  V.  Stratton  (1859),  29  L.  J.  C.  1;  1  De  G.  F.  &  J.  33;  Spicerr. 
Martin  (1888),  58  L.  J.  0.  309;  14  Ap.  Ca.  12;  Be  Lasmlle  v.  Guildford  O-^^V), 
70  L.  J.  K.  B.  533;    [1901]  2  K.  B.  215. 

{p)  Martin  v.  Pyoroft  (1852),  22  L.  J.  0.  94;   2  De  G.  M.  &  G.   785. 
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Extrinsic  evidence  is  admissible  to  show  that  a  contract  in  writing 
was  made  subject  to  a  usage  or  custom  of  the  trade  or  business  to 
which  the  contract  relates,  impliedly  binding  the  parties  to  certain 
usual  or  customary  terms  and  conditions  not  mentioned  in  the  writing. 
The  contract  in  truth  is  partly  express  and  in  writing,  partly  implied 
or  understood  and  unwritten  (g).  The  efiect  of  the  terms  introduced 
by  usage  is  the  same  as  if  they  were  written  in  the  contract  (r) .  The 
principle  is  not  confined  to  mercantile  contracts,  but  is  applicable  to 
any  contract  as  to  which  there  is  a  usage,  and  whether  it  be  a  simple 
contract  in  writing  or  a  contract  under  seal  (s).  The  usage  must  not 
contradict  the  express  terms  of  the  contract  (i).  Thus,  where  by 
an  indenture  of  apprenticeship  the  master  covenanted  to  supply 
"  necessaries  "  to  an  apprentice,  he  was  not  allowed  to  assert  a  usagei 
to  charge  for  certain  of  the  necessaries,  which  he  had  so  covenanted 
to  supply  gratis  (m)  . 

The  intention  of  the  parties  to  exclude  a  usage  of  trade,  or  to  vary 
its  effect,  must  appear  in  the  writing;  parol  evidence  is  not  admis- 
sible for  that  purpose.  Thus,  where  by  custom  of  the  trade  a  certain 
allowance  is  made  to  the  buyer  of  goods  for  warehouse  rent,  parol 
evidence  is  not  admissible  to  show  that  lie  agreed  for  an  alloTvance 
differing  from  the  trade  allowance  (x) .  On  the  other  hand  the  con- 
tract may  expressly  include  a  usage  it  would  not  otherwise  be  subj  ect 
to;  as  in  the  case  of  a  bill  of  lading  containing  the  stipulation, 
""'average  to  be  adjusted  according  to  British  custom,"  which  is  a 
custom  differing  from  the  general  usage  (y) . — Whether  the  written 
contract  is  so  inconsistent  with  the  usage  as  to  exclude  the  evidence, 
is  a  question  of  construction,  and  therefore  a  question  for  the  court 
and  not  for  a  jury;  the  province  of  the  jury  being  restricted  to  finding 
the  fact  of  the  written  contract  and  the  fact  of  the  usage  (zi) .  But 
where  the  written  contract  is  consistent  with  the  usage,  it  must  further 

(g)  Sale  of  Goods  Act,  1893,  s.  55;  Srown  v,.  Bi/rne  (1854),  23  L.  J.  Q.  B. 
313;  3  E.  &  B.  703. 

(r)  Heyworth  i.  Knight  (1864),  33  L.  J.  0.  P.  29S;   17  C.  B.  iN.  S.   29'8. 

(s)  Wigglesworth  v.  Dallison  (1779),  Dougl.  201;  1  Sm.  L.  0.  628;  Smith  v. 
WiUon  (1832),  1  L.  J.  K.  B.  194;  3  B.  &  Ad.  728;  Tuoker  v.  Linger '(W^Z)  52 
L.  J.   C.  941;  8  Ap.  Ga.  508. 

(0  Gibbon  v.  Young  (1818),  8  Taunt.  254;  The  Alhambra  (1881),  50  L.  J.  P. 
36;  6  P.  D.  68;  Sutro  #  Co.  v.  ReiiU>ut  Symons  ^  Co.  (1917),  86  L.  J.  K.  B 
1226;    [1914]   2  K.  B.  348. 

(«)  Abbott  V.  Bates  (1875),  45  L.  J.  0.  P.  117. 

(k)  Fuwkes  V.  Lamb  (1861),  31  L.  J.  Q.  B.  98. 

(y)  Stewart  v.  West  India  SS.  Co.  (1872)',  42  L.  J.  Q.  B.  19;  L.  R.  8  Q.  B.  88. 

(«)  Hutchison  v.  Bowher  (1839),  9  L.  J.  Ex.  24;  5  M.  &  W.  635-  Parker  v' 
Ibbetson  (1858),  27  L.  J.  C.  P.  236;  4  C.  B.  N.  S.  346.  ' 

9  (2)     ■ 
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be  found  as  a  fact  that  it  was  made  with  reference  to  the  .usage,  under 
all  the  circumstances;  for,  if  the  contract  is  not  made  in  the  ordinary- 
course  of  the  trade  or  business  in  which  the  usage  prevails,  the  usage 
presumptively  does  not  attach  (a) . 

Usage  must  in  all  cases  be  consistent  with  law;  no  usage  can  be 
set  up  as  binding  by  contract  which  is  contrary  to  the  general  law: 
as  a  usage  for  the  debentures  of  a  company  to  be  treated  as  nego- 
tiable (&);   or  a  usage  for  the  consignee  of  goods  under  a  bill  of 
lading  to  have  the  value  of  missing  goods  deducted  from  the  freight 
of  the  goods  delivered  (c) .    A  custom  which  is  contrary  to  the  provi- 
sions of  an  Act  of  Parliament,  or  of  an  order  or  provisions  made 
under  the  statutory  authority,  is  void  {d) . — Usage  must  also  be  reason- 
able: a  custom  that  a  landlord  is  not  liable  to  pay  for  the  tillages 
left  by  an  outgoing  tenant,  but  that  compensation  can  only  be  claimed 
against  an  incoming  tenant,  was  held  unreasonable  and  void  (e).    So 
a  custom  that  an  architect  is  entitled  to  retain  plans  prepared  by 
him  for  his  employer  after  the  completion  of  the  works  and  payment 
of  his  remuneration,  is  bad  (/);  as  is  a  usage  which  would  make  a 
man  a  judge  in  his  own  case  (g). — A  usage  of  this  character  need 
not  be  immemorial  (h) ;  it  is  sufficient  if  its  existence  is  proved  with 
certainty,  and  that  it  is  actually  or  presumptively  known  to  the 
contracting  parties,  who  are  then  supposed  to  contract  with  reference 
to  it  (^) . 

The  custom  of  merchants  in  certain  matters,  as  the  negotiation 
and  other  incidents  of  bills  of  exchange,  have  been  so  frequently 
proved  that  it  is  judicially  noticed  without  further  proof,  and  thus 
becomes  part  of  the  general  law:  and  evidence  of  particular  usages 
of  merchants,  however  extensive,  is  not  admissible  to  the  contrary  (fc). 

(a)  Clayton  v.  Gregsmi  (1836),  5  A.  &  E.  302;  AJlan  v.  Siwdius  (1862),  31 
L.  J.  Ex.  307;  1  H.  &  C.  123. 

(i)   Crouch  v.  Credit  Fmcier  (1873),  42  L.  J.  Q.  B.  183;   L.  R.  S  Q.  B.  374. 

(c)  Meyer  v.  Dresser  (1864),  33  L.  J.  C.  P.  2«9;   16  C.  B.  N.  S.  646. 

Id)  Andrews  v.  Marris  (1841),  10  L.  J.  Q.  B.  225;  1  Q.  B.  3;  Merttens  v.  Mill 
(1901),  70  L.  J.  C.  489;  [1901]  1  Ch.  842;  Wright  v.  Zetland  (Marq.)  <1907), 
77  L.  J.  K.  B.  152;   [1908]  1  K.  B.  63. 

(e)  Bradburn  v.  Foley  (1878),  47  L.  J.  C.  P.  334;  3  C.  P.  D.  129. 

(/)  Gibbon  V.  Pea&e  (1905),  74  L.  J.  K.  B.  502;   [1905]  1  K.  iB.  810. 

(.g)  RoUnmn  v.  Mollett  (1875),  44  J.  J.  C.  P.  262;  L.  R.  7  H.  L.  802. 

(A)  Dalby  v.  Hirst  (1819),  1  Br.  &  B.  224;  Juggomohun  Ghose  v.  Manich- 
ehund  (1859),  7  Moo.  Ind.  263;  per  cur.  Crouch  v.  Credit  Fonci«>-  (1873),  42 
L.  J.  Q.  B.  183;  L.  B.  8  Q.  B.  374. 

(i)  Kirchncr  v.  Venus  (1859),  12  Moo.  P.  C.  361;  Tucker  v.  Linger  (1883),  52 
L.  J.  C,  491;  8  Ap.  Ca.  508;  Devmald  v.  Rosser  (1906),  75  L.  J.  K.  B.  668; 
[1906]  2  K.  B.  728. 

{k)  Ld.  Campbell,  Brftndao  v.  Barnett  (1846),  12  CI.  &  F.  787,  805;  per  cur. 
Goodwin  V.  Roharts  (1875),  44  L.  J.  Ex.  157;  L.  R.  10  Ex.  338.  See  Bills  of 
Exchange  Act,  1882,  ss.  31,  97  (2);  Sale  of  G^)od3  Act,  1893,  s.  61  (2). 
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A  person  who  employs  an  agent  to  transact  business  for  him  in 
a  particular  market  or  calling'  is  bound  by  the  usage  of  that  market 
or  calling,  though  unknown  to  him,  provided  the  usage  is  one  which 
merely  regulates  the  mode  of  performing  the  contract  and  does  not 
change  the  intrinsic  character  of  the  contract  {I) .  And  one  party  to 
a  contract  may  by  usage,  if  clearly  established  (m),  become  liable  to 
pay  the  remuneration  of  the  agent  of  the  other  contracting '  party, 
privity  in  law  being  established  to  enable  the  agent  to  sue  (ra) .  But 
where  the  usage  of  a  market  disregards  the  provisions  of  a  statute, 
the  principal  will  only  be  bound  if  and  so  far  as  knowledge  of  the 
usage  is  brought  home  to  him  (o) .  But  a  person  by  employing  a 
broker  to  effect  marine  insurances  at  Lloyd's,  is  not  impliedly  bound 
by  usages  of  that  house  which  are  not  known  to  him;  because  they 
are  the  usages  of  a  particular  house  only,  and  not  general  usages  of 
the  business  (p).  If  with  knowledge  of  the  usages  he  employs  a 
broker  there,  he  is  bound  by  them  (g') . 

Subject  to  the  above  principles,  evidence  of  usage  is  admitted  to 
introduce  additional  terms  and  conditions  into  a  written  contract,  as 
in  the  following  cases: — In  sales  of  goods,  a  usage  of  the  trade  that 
all  sales  are  made  by  sample  (r) ;  that  the  manufacturer  selling  the 
goods  must  deliver  goods  of  his  own  make  (s) ;  that  a  sale  of  goods 
by  a  broker  to  be. paid  for  by  bill  is  subject  to  approval  by  the  seller, 
within  a  reasonable  time,  of  the  sufficiency  of  the  buyer  (0;  t^^-t  if 
the  broker  does  not  disclose  his  principal  within  a  reasonable  time 
he  is  personally  liable  (m)  ;  that  warrants  given  for  the  delivery  of 
the  goods  sold  are  free  of  the  seller's  lien  (x);  that  under  a  contract 
for  sale  of  mining  shares  with  payment  at  a  certain  future  date,  the 

(0  Sutton  V.  Tatham  (18,39),  8  L.  J.  Q.  B.  210;  10  A.  &  E.  27;  Baylife  v, 
Butterworth  (1847),  17  L.  J.  Ex.  78;  1  Ex.  423;  NicToalU  v.  Merrv  (1875)  45 
L.  J.  C.  575;  L.  B.  7H.  L.  530. 

(m)  Reading  Industrial  Co-op.  Soc.  v.  Palmer  (1912),  81  L.  J.  C.  454;  [1912] 
2  On.  42.  , 

(»)  North  V.  Bassett  (1891'),  61  L.  J.  Q.  B.  177;   [1882]  1  Q.  B.  333. 

(o)  Seymour  v.  Bridge  (18S5'),  54  L.  J.  Q.  B.  347;  14  Q.  B.  D.  460;  Perrv  v 
Barnett  (18S5),  54  L.  J.  Q.  B.  466;   15  Q.  B.  D.  386.  '  V     ■ 

(p)  Gubay  V.  Lloyd  (18,25),  3  L.  J.  0.  S.  K.  B.  116;  3  B.  &  C.  793:  BarUett 
V.  VentUml  {\ms),  8  L.  J.  0.  S.  K.  B.  264;  10  B.  &  C.  760;  Sweeting  <v. 
Pefflrce  (1861),  30  L.  J.  C.  P.  109;  9  C.  B.  N.  S.  634. 

(?)  Stewart  v.  Aberdein  (18,38),  7  L.  J.  Ex.  292;  4  M.  &  W    211 

(>-)  Syers  v.  Jonas  (18,48),  2  Ex.  111. 

(s)  Johnson  v.  Raylton  (1881),  50  L.  J.  Q.  B.  753;  7  Q.  B,  D.  438 
*■    (0   Hodgson   v.   Davies   (18J.0),  2  Camp.  530. 

(«)  Hutchinson  v.  Tatham  (1873),  42  L.  J.  C.  P.  260;  L.  R.  8  C    P    482 

(«)  Merchant  BTcg.  Co.  v.  Phosnix  Bessemer  Steel  Co  a877")  4fi  T.'  T  r 
418;  5  Ch.  D.  205.  ^'■°"),  w  L..   j.    o. 
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seller  is  not  bound  to  deliver ''the  shares  before  the  time,  of  pay- 
ment (jj) ;  that  payment  for  goods  sold,  which  prima  facie  means 
payment  in  cash,  is  subject  to  a  customary  credit;  or  to  a  customary 
discount  {z) ;  or  to  a  customary  allowance  to  the  buyer  for  warehouse 
rent  (a). 

Bills  of  exchange  and  promissory  notes,  expressed  to  be  payable 
at  a  certain  time,  are  subject  to  the  usage  of  the  place  of  payment, 
extending  the  time  of  payment  by  "days  of  grace";  and  evidence 
is  admissible  to  show  the  usage  of  the  place.  In  England  the  law 
merchant  (which  is  judicially  noticed  without  proof)  added  three  days 
of  grace  to  the  time  expressed  for  payment;  and  this  is  confirmed 
by  the  Bills  of  Exchange  Act,  1882.  But  days  of  grace  are  not 
allowed  on  bills,  notes  and  cheques  payable  on  demand,  including 
those  expressed  to  be  payable  at  sight  or  on  presentation  (&). — Foreign 
usages  must  be  proved  (c) ;  and  bills  payable  abroad,  though  drawn 
and  indorsed  in  England,  are  regulated  as  to  time  of  payment  by 
the  usance  of  the  place  of  payment ;  and  not  only  against  the  acceptor, 
but  ^Iso  against  the  drawer  and  indorser  [d) . 

Charterparties  in  general  admit  evidence  of  local  usage:  as  to  the 
measurement  of  the  cargo  for  freight  (e);    as  to  the  place  for  un- 
loading and  delivery  of  cargo  (/) ;   as  to  the  manner  and  charge  of 
loading  and  packing  cargo  {g) ;   and  as  to  the  broker's  commission 
for  procuring  charters  (Ji) . — Upon    a    policy    of    marine  insurance 
evidence  is  admissible  of  usage  that  the  policy  does  not  apply  to  goods 
stowed  on  deck  (i).     But  a  policy  expressly  made  upon  "  ship,  boats, 
and  other  furniture,"  was  held  to  exclude  evidence  of  usage  that 
boats  slung  outside  the  ship  were  not  included  (fc) .     And  a  policy 
upon  ship  and  goods  which  expressed  "  that  the  insurance  on  the  said 
ship  shall  continue  until  she  is  moored  twenty-four  hours,  and  on 

(y)  Field  v.  Lelean  (1861),  30  L.  J.  Ex.  16S;  6  H.  &  N.  i617. 

(z)  Brown  v.  Byrtie  (1854),  23  L.  J.  Q.  B.  313;  3  E.  &  B.  703;  Falhnei-  v. 
Earle  (1863),  32  L.  J.  Q.  B.  124;  3  B.  &  S.  360. 

(a)   Fawhes  v.   Lamb   (1861),  31  L.  J.  Q.  B.  98. 

(J)  Bills  of  Exchange  Act,  1882,  ss.  10,  14. 

(c)  See  a  list  of  foreign  usages  in  Ohitty  on  Bills,  10th  ed.  255;  and  in 
Taylor  on  Evidence,  6th  ed.  p.  1009. 

id)  Rouquette  v.  Overmann  (1875),  44  L.  J.  Q.  B.  221;  L.  R.  10  Q.  B.  525; 
Home  V.  Rouquette  (1878),  3  Q.  B.  D.  514. 

(e)  Bottomley  v.   Forbes  (1838),  8  L.  J.  0.  P.  85;   5  Bing.  N.  C.  121. 

(/)  The  Jaederen    (1892),   61   L.   J.   P.   89;    [1892]   P.   351. 

{g')  Cuthbert  v.    Cnmmhig   (1855),  24  L.   J.   Ex.  310;   11  Ex.   405. 

(h)  Allan  v.  •^inidius  (1862),  31  L.  J.  Ex.  307;   1  H.  &  C.  123. 

(»)  Ro^s  V.  Thivaite  (1776),  1  Park,  Marine  Ins.,  23;  Bachhoicse  v.  Ripley 
(1802),   ibid.    24. 

(Jc)  Blackett  ,.  Royal  Exchange  Assce,  (1832),  1  L.  J.  Ex.  101;  2  Cr.  &  J.  244. 
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the  goods  until  safely  landed,"  was  held  to  exclude  a  usage  that  the 
insurance  on  the  goods,  as  well  as  on  the  ship,  did  not  continue  beyond 
twenty -four  hours  after  mooring  (Z) .  Upon  an  open  policy  on  goods 
to  be  declared,  a  usage  of  underwriters  attaches  that  the  goods  must 
be  declared  and  are  insured  in  order  of  shipment  (m) . 

Upon  the  same  principle  leases  and  agreements  between  landlord 
and  tenant  are  impliedly  subject  to  customs  of  the  country  respecting 
the  tenancy  and  cultivation  of  land  {n) .  By  custom  of  the  country 
the  outgoing  tenant  may  be  entitled  to  the  way -going  crops  (o),  or 
to  be  compensated  for  them  by  the  landlord  (p) ;  or  he  may  be  entitled 
to  retain  possession  beyond  the  expiration  of  his  lease  for  the  purpose 
of  working  out  the  crops  and  improvements  (q) .  But  the  terms  of 
the  lease  or  agreement  may  be  so  inconsistent  with  the  custom  as  to 
exclude  it;  as  where  the  lease  makes  express  provision  for  the  way- 
going crop  and  other  allowances  to  the  outgoing  tenant  in  terms 
different  from  the  custom  (r) .  Where  the  written  terms  of  a  tenancy 
stated  that  a  certain  quantity  of  manure  had  been  placed  upon  th^e 
land,  and  the  incoming  tenant  agreed  to  leave  the  land  in  the  same 
state  as  when  taken,  it  was  held  that  a  custom  to  charge  for  the  manure 
left  was  excluded  (s) ;  so  where  the  lease  expressly  provided  that  the 
tenant  on  quitting  should  leave  the  manure  on  the  land,  and  made 
no  provision  for  payment  (t).  But  a  tenant  cannot  deprive  himself 
of  the  compensation  to  which  he  is  entitled  under  the  Agricultural 
Holdings  Act,  1883  (m).  By  the  custom  of  cultivation  the  tenant 
may  be  entitled  to  drain  the  land  and  charge  the  landlord  with  the 
cost  upon  quitting  (x) ;  and  the  tenant  may  be  entitled  to  pick  stones 

(0  Parhinstm  v.    Collier  (1797),  Park,  Marine  Ins.,  653. 

(ot)  Stephens  v.  Austml-asian  Ins.  (1872),  42  L.  J.  C.  P.  12;  L.  E.  8  C.  P. 
18;  Imperial  Marine  Ins.  v.  Fire  Insee.  Corp.  (1879),  48  L.  J.  C  P  424-  4 
C.  P.  D.  166.  ' 

(n)  Wigglesmorth  i.  DcUli^on  (1779),  1  Dougl.  201;  1  Smith,  L.  C.  528. 
And  see  Agricultural  Holdings  Act,  1883. 

,(o)  Wiggleswm-th  v.  Ballison  (1779),  1  Dougl.  201;  1  Smith,  L.  C.  528;  Holdincr 
V.  PigoU  (1831),  9  L.  J.  0.  S.  0.  P.  125;  7  Bing.  465. 

(2?)  Bradburn  y.  Foley  (1878),  47  L.  J.  0.  P.  334;   3  C.  P.   D.  129. 

(?)  Beavan  v.  Belahay  (1788),  1  H.  Bl.  5;  Re  Paul  (1889),  59  L.  J.  Q  B 
30;  24  Q.  B.  D.  247.  ^        J>  "i-   ^■ 

(r)  Boraston  v.  Green  (1812),  16  East,  71;  Wehh  -r.  Plummer  (1819)  2  B  & 
Aid.  746;   Button  v.  Warren  (1836),  5  L.  J.  Ex.  234;   1  M.  &  W.  466.  ' 

(s)  Clarke  v.  Poystone  (1845),  14  L.  J.  Ex.  143;   13  M.  &  W.   752. 

(0  Roberts  v.  Barker  (1833),  2  L.  J.  Ex.  268;  1  Cr.  &  M.  808;  Uancev  v 
Dennis  (1856),  26  L.  J.  Ex.  66;   1  H.  &  N.  216.  ^'-^mcey  v. 

(«)  See  sect.   55. 

ix)  Mousley  y  Ludlam  (1851),  21  L.  J.  Q.  B.  64.  And  s6e  Agricultural 
Holdings  Act,  1883,  s.  4.  ° 
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off  the  land  in  the  customary  process    of    cultivation  and  to  sell 
thetai  (t/) . 

A  common  carrier  employed  to  carry  goods  is  presumptively  sub- 
ject to  the  duties  and  liabilities  attached  to  the  employment  by  the 
custom  of  the  realm,  which  is  judicially  noticed  at  common  law;  as 
the  duty  of  carrying  and  delivering  all  goods  offered,  and  which  he 
professes  to  carry,  within  a  reasonable  time  and  for  a  reasonable 
charge,  with  the  liability  of  insuring  the  safety  of  the  goods  during 
the  carriage  {z) .     And  a  person  who  describes  his  business  as  carry- 
ing for  all  persons  to  all  parts  of  the  kingdom,  in  the  absence  of 
special  agreement,  presumptively  undertakes  the  same  liabilities  as 
a  common  carrier  {a) . — Also  by  general  custom  judicially  noticed,  an 
innkeeper  is  bound  to  receive  and  entertain  every  traveller  who  offers 
himself  as  a  guest;  provided  there  is  room  for  him,  and  provided  that 
he  is  fit  to  be  received  and  ready  to  pay  for  his  entertainment  (6) . 
The  innkeeper  is  also  bound  to  take  care  of  the  goods  of  a  guest 
received  by  him,  though  not  to  insure  them  against  accidents;  and 
he  is  therefore  liable  for  negligence  in  this  respect  of  himself  or  his 
servants  (c).    And  the  payment  of  the  amount  of  charges  by  another 
does  not  deprive  a  person  of  his  character  of  guest  {d) .    This  habihty 
is  now  restricted  and  regulated  by  the  statute  26  &  27  Vict.  c.  41  (e). 
In  compensation  for  his  liability  the  innkeeper  has  a  lien  upon  aU 
goods  brought  by  a  guest  within  his  care  for  the  amount  of  his  charges 
for  entertaining  the  guest  (/) ;  and  this  lien  is  not  lost  by  reason  of 
security  taken  by  the  innkeeper  for  his  charges  {g).    By  "  The  Inn- 
keepers Act,  1878,"  he  is  now  enabled  to  enforce  his  lien  by  selling 
the  goods  in  the  manner  therein  provided  {h).     The  engagement  of 

(y)  Tucker  v.  Linger  (1883),  52  L.  J.  O.  941;   8  Ap.  Ca.  508. 

(z)  Forward  v.  Pittard  (1785),  1  T.  K.  27;  WyU  v.  Pichford  (1841),  10 
L.  J.  Ex.  382;  8  M.  &  W.  443.  See  ff.  E.  Ry.  v.  Lord's  Trustee  (1908),  76 
L.  J.  K.  B.  160;  [1909]  A.  C.  109;  Rederiactlesehlmbet  "Superior"  v.  Dewar 
(1909),  78  L.  J.  K.  B.  1100;   [1909]  1  K.  B.  948. 

(a)  Per  cur.  Scaife  v.  Farrant  (1874),  44  L.  J.  Ex.  36;   L.  R.   10  Ex.  358. 

lb)  Calye's  case  (1584),  8  Co.  32;  1  Sm.  L.  C.  115;  Strauss  v.  County  Hotel 
Co.  (1883),  53  L.  J.  Q.  B.  25;  12  Q.  B.  D.  27;  Lamond  v.  Richard  (1897),  66 
L.  J.  Q.  B.  315;  [1897]  1  Q.  B.  541;  Browne  v.  Brandt  (1902),  71  L.  J.  K.  B. 
367;    [1902]   1   K.  B.  696. 

(«)  Calye's  case  (1584),  8  Co.  32;  1  Sm.  L.  O.  115;  Morgan  v.  Rarey  (1861), 
30  L.  J.  Ex.  131;  6  H.  &  N.  265. 

(d)  Wright  V.   AnderUm  (1908),  78  L.  J.  K.  B.  165;    [1909]  1  K.  B.  209. 

(e)  See  Spice  v.  Baoon  (1877),  46  L.  J.  Ex.  713;  2  Ex.  D.  463;  Medawar  v. 
Gmnd  Hotel  Co.  (1891),  60  L.  J.  Q.  B.  209;   [1891]  2  Q.  B.  11. 

(/)  Threlfall  v.  Berwick  (1874),  44  L.  J.  Q.  B.  67;  L.  R.  10  Q.  B.  210;  Gordon 
V.  Silber  (1890),  59  L.  J.  Q.  B.  507;  25  Q.  B.  D.  491;  Robins  v.  Gray  (1895), 
65  L.  J.  Q.  B.  44;    [1895]  2  Q.  B.  501. 

(v)  Angus  v.  MoLachlnn  (1883),  52  L.  J.  O.  587;  23  Ch.  D.  330. 

(A)  See  MulUner  v.  Florence  (1878),  47  L.  J.  Q.  B.  700;   3  Q.  B.  D.  484. 
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a  domestic  servant  is  subject  to  the  custom  judicially  noticed,  that 
the  servant  may  be  dismissed  after  a  month's  warning,  or  upon 
payment  of  a  month's  wages  (i) .  This  custom  is  held  to  apply  to 
a  head  gardener  (fc);  to  a  huntsman  (?);  but  not  to  a  governess)  (m). 
And  in  engagements  of  service  in  particular  trades  and  businesses, 
a  custom  to  determine  the  contract  by  notice  is  impliedly  incorpo- 
,rated,  unless  the  terms  of  the  contract  are  inconsistent  with  the 
custom  {n) .  So  with  a  custom  in  a  particular  trade  that  upon  a 
yearly  hiring  certain  holidays  should  be  allowed  (o).  An  engage- 
ment at  a  yearly  salary,  stipulating  for  an  increase  at  the  end  of  a 
year,  was  held  not  to  exclude  a  custom  to  determine  the  hiring  of  a 
month's  notice  at  any  time  (p) . 

Evidence  of  ,usage  is  also  admissible  to  show  that  words  and 
phrases  in  a  written  contract  have  a  special  or  technical  meaning  in 
the  trade  or  business  to  which  the  contract  relates,  differing  from  the 
■ordinary  meaning.  "It  is  competent  to  receive  evidence  of  the 
proper  meaning  of  the  language  .  .  .  where  technical  words  or 
peculiar  terms,  or  indeed "  any  expressions,  are  used  which  at  the 
time  the  instrument  was  written  had  acquired  an  appropriate  mean- 
ing, either  generally,  or  by  local  usage,  or  amongst  particular 
classes  "  (q).  Accordingly,  the  term  "  month  "  in  a  written  contract, 
which  prima  facie  means  a  lunar  month,  may  be  shown  by  usage  of 
the  particular  trade  or  business  to  mean  a  calendar  month  (r) .  So 
evidence  was  admitted  to  show  that  in  a  theatrical  engagement  at  a 
weekly  salary  during  three  years,  the  year  meant  only  that  portion  of 
the  year  during  which  the  theatre  was  kept  open  (s) ;  and  that  in  a 
building  contract  "  weekly  accounts  "  meant  accounts  of  day  work 
only,  and  not  of  measurement  work(i). — Under  a  policy  of  insur- 
ance evidence  was  admitted  to  show  that  "  any  port  in  the  Baltic  " 

(i)  See  Johnson  v.  Blenhensopp  (1841),  5  Jur.  870;  Moult  v.  Halliday  (1897) 
67  L.  J.  Q.  B.  451;  [1898]  1  Q.  B.  125;  Gem-ge  v.  Davies  (1911),  80  L.  J.  K  B 
1924;   [1912]   2  K.   B.   44S. 

{k)  Nowtan  v.  AUett  (1835),  4  L.  J.  Ex.  155;  2  0.  M.  &  E.  54. 

(0  NicM  V.  Greaves  (1864),  33  L.  J.  0.  P.  259;  17  C.  B.  N.  S.  27. 

(m)  Todd  V.  Kerrick  (l852),  22  L.  J.  Ex.  1;  8  Ex.  151. 

(«)  Johnson  v.  Blmkensopp  (1841),  5  Jur.  870;  Parker  v.  Ibbetson  (1858)  27 
L.  J.  C.  P.  238;  4  C.  B.  N.  S.  346. 

(o)  Seg.  V.  Stoke-upon-Trent  (1843),  13  L.  J.  M.  C.  41;  5  Q.  B.  303 

(p)  Parker  v.  Ibbetson  (1858),  27  L.  J.  0.  P.  236;  4  C.  B.  N.  S    346 

(?)  Parke,  B.,  Shore  v.  Wilson  (1842),  9  01.  &  F.  at  p.  555. 

(?•)  Simpson  V.  Margitson  (1837),  17  L.  J.  Q.  B.  81;  11  Q.  B.  23;  Roaers  v 
Hull  Book  Co.  (1864),  34  L.  J.  G.  165.  ^ 

(s)  Grant  v.  Maddoa  (184«),  16  L.  J.  Ex.  227;  15  M.  &  W    737 

(0  Myers  v.  Sari  (1860),  30  L.  J.  Q.  B.  9;  3  E.  &  E.  306. 
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included  the  Gulf  of  Finland  (m).  A  warranty  against  "  particular- 
average  "  was  explained  by  the  usage  of  underwriters  not  to  include 
charges  incurred  to  avoid  a  loss  (a;).  Particular  average  upon  "  corn  " 
was  explained  by  usage  not  to  extend  to  rice  {y) ;  and  a  warranty 
against  "iron  cargo"  was  explained  to  include  steel  (^). — The 
phrases  occurring  in  a  charterparty  "in  turn  to  deliver"  and  "in 
regular  turns  of  loading,"  may  be  explained  by  the  usage  of  the 
port  (a);  so  also  the  phrase  "  arrived  in  port "  (6);  and  "so  near  as 
the  ship  can  safely  get"  (c);  "days"  or  "working  days"  may  also 
be  construed  by  reference  to  the  custom  of  the  port  {d) . 

In  contracts  of  sale  of  goods  evidence  of  usage  is  admitted  ito 
explain  words  and  phrases  descriptive  of  the  goods  in  the  trade:  as 
"mess    pork   of   Scott   &    Co."  (e);    "good"   barley   and   "fine" 
barley  (/);    "best  palm  oil,  inferior  at  a  fair  allowance "  (^) ;   or 
identifying   the   goods:    as  contained  in  a  shipment  "  expected  to 
arrive"  Qi);  or  as  to  quantity:   as  "pockets"  of  hops(z);  or  as  to 
terms  of  payment:  as  to  be  paid  for  in  "  from  six  to  eight  weeks  "  {k). 
The  expressions  "  more  or  less,"  and  "  about,"  annexed  to  the  quan- 
tity stated  in  the  contract,  do  not  require  evidence  in  explanation; 
they  presumptively  import  in  themselves  some  reasonable  limits  of 
allowance  to  be  determined  by  the  court  upon  the  circumstances  (?);^ 
or  they  may  mean  merely  an  estimate  of  the  quantity  required  for 
certain  work  otherwise  definitely  fixed  in  the  contract  (m) . 

The   evidence   of   experts   or   skilled   witnesses   is   admissible  to 

(«)   Uhde  V.    Walters   (1811),  3  Camp.   16. 

(ce)  Kidston  v.  Empire  Marine  Insce.  (1867),  36  L.  J.  C.  P.  156;  L.  E.  2 
C.  P.  357. 

(y)  Scott  V.  BmrdilUm  (1806),  2  B.  &  P.  N.  R.  213. 

(z)  Hart  V.  Standard  Marine  Insce.  (1889),  58  L.  J.  Q.  B.  284;  22  Q.  B.  D. 
499. 

(a)  Robertsm  v.  Jachmn  (1845),  15  L.  J.  C.  P.  28;  2  C.  B.  412;  Leideman  v. 
ScJmltz  (1853),  23  L.  J.  C.  P.  17;  14  C.  B.  38. 

(&)  Steamship  Co.  "Norden"  v.  Bempsey  (1876),  45  L.  J.  C.  P.  764;  1 
O.  P.  D.  654. 

(c)  Nielsen  v.   Wait  (1885),  55  L.  J.  Q.  B.  87;   16  Q.  B.  D.  67. 

(<?)  Cochran  v.  Metberg  (1800),  3  Eap.  121 ;  British  ^  Memoa,n  Shipping  Co. 
V.  Lockett  Bi-m.  ^  Co.  (1911),  80  L.  J.  K.  B.  462;  [1911]  2  K.  B.  246.  See 
post,  p.  638. 

(e)  Powell  V.  Horton  (1836),  5  L.  J.  0.  P.  204;   2  Bing.  N.  C.  668. 

(/)  Hutchison  v.  Bowher  (1839),  9  L.  J.  Ex.  24;   5  M.  &  W.  535. 

(g')  Lucas  v.  Bristow  (1858),  27  L.  J.  Q.  B.  364;   E.  B.  &  E.  907. 

(A)  Bold  V.  Rayne^i'  (1836),  5  L.  J.  Ex.  172;   1  M.  &  W.  343. 

(«)  Spicer  v.   Coope-r  (1841),  10  L.  J.  Q.  B.  241;   1  Q.  B.  424. 

(i)  Ashforth  V.  Bedford  (1873),  43  L.  J.  C.  P.  57;   L.  R.  9  C.  P.  20. 

(0  Cross  V.  Eglin  (1831),  9  L.  J.  0.  S.  K.  B.  145;  2  B.  &  Ad.  106;  UcConnel 
V.  Murphy  (1873),  L.  R.  5  P.  C.  203. 

(jk)  Tmirred  v.  Steel  Co.  of  Scotland  (1889),  15  Ap.  Ca.   125. 
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decipher  and  explain  a  written  contract,  which  is  written  in  cipher, 
or  in  shorthand,  or  with  abbreviations,  or  otherwise  in  a  manner  to 
be  illegible  by  the  court;  and  it  niay  be  referred  to  a  jury,  upon  such 
evidence,  to  find  the  words  of  the  writing  (n) .  It  is  for  the  court  to 
read  the  writing  if  it  can,  without  putting  it  to  the  jury;  and 
abbreviations  and  clerical  errors  which  are  obvious  upon  the  face  of 
the  writing  may  be  supplied  and  amended  by  the  court  in  reading 
it  (o) . — The  evidence  of  an  interpreter  is  admitted  for  translating  a 
contract  or  words  written  in  a  foreign  language;  and  the  construction 
of  foreign  written  contracts  is  for  the  court,  after  taking  evidence  of 
the  translation,  of  the  technical  or  peculiar  meaning  of  words,  and  of 
the  foreign  law  and  foreign  rules  of  construction,  as  distinct  matters 
iof  fact  (p) . 

Extrinsic  evidence  is  admitted  of  foreign  law,  where  the  parties 
have  contracted  with  reference  to  that  law.  Foreign  law  is  not 
judicially  noticed,  and  is  presumptively  the  same  as  English  law;, 
accordingly  it  must  be  alleged  and  proved  in  judicial  proceedings  as 
matter  of  fact  by  the  parties  themselves,  but  it  must  be  decided  by 
the  court  upon  the  evidence  produced  {q) .  If  alleged  and  not  denied 
it  must  be  taken  to  be  in  fact  as  alleged  (r)-  "All  that  can  be  re- 
quired of  a  tribunal  adjudicating  on  a  question  of  foreign  law  is  to 
receive  and  consider  all  the  evidence  as  to  which  it  is  available,  and 
bona  fide  to  determine  on  that,  as  well  as  it  can,  what  the  foreign  law 
is"  (s).  Where  no  objection  was  raised,  the  court  admitted  the  evi- 
dence of  a  Belgian  avocat  as  to  the  meaning  attached  to  the  words 
"  force  majeure  "  by  the  courts  in  Europe,  words  which  occurred  in 
the  contract  between  a  domiciled  Eoumanian  and  an  English  firm  (t). 
It  cannot  be  said  that  the  status  of  an  expert  to  prove  a  question  of 

(«)  Sweet  V.  Lee  (1841),  3  Man.  &  G.  452;  Taylor  on  Evidence,  §  1159, 
p.  986,  8th  ed.;  Wigram  on  Extrinsic  Bvidemce,  Prop.  IV. 

(o)  Semar  v.  Hayward  (1835),  4  L.  J.  K.  B.  64;  2  A.  &  E.  666;  Wilson  v. 
Wilson  (1854),  23  L.  J.  C.  697;  5  H.  L.  C.  40;  Mourmmtd  v.  Le  Clair  (1903),  72 
L.  J.  K.  B.  496;   [1903]  2  K.  B.  216. 

(,p)  Si  Sora  v.  Phillips  (1863),  33  L.  J.  C.  129;  10  H.  L.  0.  624;  Chatenay  v. 
Brazilian  Tel.  Co.  (1890),  60  L.  J.  Q.  B.  295;  [1891]  1  Q.  B.  79;  Matsmtkis 
V.  Priestman  #  Co.  (1915),  84  L.  J.  K.  B.  967;    [1915]  1  K.  B.  681. 

(?)  Smith  V.  Gould  (1842),  4  Moo.  P.  0.  21;  Lloyd  v.  Guibert  (1865),  35  L.  J. 
Q.  B.  74;  L.  E,.  1  Q.  B.  115;  Copin  v.  Adamson  (1874i),  43  L.  J.  Ex.  161; 
L.  E.  9  Ex.  345;  Concha  v.  Murietta  (1889),  40  Ch.  D.  543;  Ertel  Bieber  &  Co 
V.  Uio  TinU  Co.  (1918),  87  L.  J.  K.  B.  531;   [1918]  A.  0.  260. 

(r)  Per  cur.  Lloyd  v.  Guibert  (1865),  35  L.  J.  Q.  B.  74;   L.  E.  1  Q.  B.  115. 

(s)  Per  cur.  Castrique  v.  Imrie  (1870),  30  L.  J.  0.  P.  350;  L.  E.  4  H  L  414- 
Godard  v.  Gray  (1870),  40  L.  J.  Q.  B.  62;  L.  E.  6  Q.  B.  139. 

(0  MatsmtUs  v.  Priestman  #  Co.  (1915),  84  L.  J.  K.  B.  967;  [1915]  1  K.  B. 
681. 
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foreign  law  is  established  on  a  satisfactory  basis  (m)  .  By  the  24 
Vict.  c.  11,  "an  Act  to  afford  facilities  for  the  better  ascertainment 
of  the  law  of  foreign  countries,"  it  is  provided  that  in  an  action  in 
a,ny  of  the  superior  courts,  the  court  may  remit  a  case  with  questions 
for  the  opinion  of  a  foreign  court,  for  the  ascertainment  of  the  law 
of  the  foreign  state,  where  there  has  been  a  convention  with  that 
state  for  the  purpose.  The  certificate  of  an  ambassador  in  Eno'land 
of  a  foreign  country  is  admissible  evidence  of  the  law  of  that 
country  (x).  The  House  of  Lords  as  Court  of  Appeal  from  judg- 
ments of  English,  Irish,  and  Scotch  courts,  takes  judicial  notice  of 
the  law  of  those  countries  without  evidence  (y). 

"It  is  open  in  all  cases  for  parties  to  make  such  agreement  as 
they  please  as  to  incorporating  the  provisions  of  any  foreign  law 
with  their  contracts.  What  is  to  be  the  law  by  which  a  contract, 
or  any  part  of  it,  is  to  be  governed  or  applied,  must  always  be  a 
matter  of  construction  of  the  contract  itself,  as  read  by  the  light 
of  the  subject-matter  and  of  the  surrounding  circumstances "  (^) . 
Prima  facie,  the  law  of  the  country  where  the  contract  is  made  will 
govern  it,  and  decide  what  law  was  contemplated  by  the  parties  as 
applicable.  But  the  court  must  ascertain  from  the  nature  and  sub- 
ject-matter of  the  contract,  and  the  other  circumstances  of  the  case, 
hj  what  law  it  is  to  be  governed  (a) . — The  remedy  is  regulated  in 
all  cases  by  the  law  of  the  country  in  which  proceedings  are  taken, 
or  lex  fori  (6);  and  the  rules  of  the  court  as  to  procedure  and  evidence 
apply  in  that  country  only  and  not  beyond. — The  use  of  the  technical 
language  of  the  law  of  a  foreign  country  will  be  treated  as  showing 
an  intention  that  it  should  be  construed  and  operate  according  to  the 

(ti)  Ganer  v.  Lady  Lanesboro-ugh  (1790),  1  Peake,  25;  Vander  Bonckt  v. 
Thellmson  (18i9),  19  L.  J.  C.  P.  12;  »  C.  B.  812;  BrisUm  v.  Sequeville  (1860), 
19  L.  J.  Ex.  289;  5  Ex.  275;  In  re  BonelU  (L876),  45  L.  J.  P.  42;  1  P.  D. 
69;  Runt  v.  Frifyp  (189«),  67  L.  J.  0.  377;  [1S98]  1  Ch.  675;  Brailey  t.  Bhodem 
Cmimlidated,  Ltd.    (1910),  79  L.  J.  C.  494;    [1910]   2  Ch.   95. 

(»)  /.  g.   Oldenburgh  (1884),  53  L.  J.  P.  46;   9  P.  D.  234. 

{y)  Cooper  v.  Cooper  (18SS),  13  Ap.  Oa.  8S;  Ld.  Selborne,  Lyell  v,  Kennedy 
(18«'9),  59  L.  .1.  Q.  B.  26S;   14  Ap.  Ca.  449. 

{z)  Per  cur.  Jacobs  v.  Credit  Lyonnais  (1884),  53  L.  J.  Q.  B.  158;  12  Q.  B.  D. 
599. 

(o)  Hamlyn  v.  Talisher  Distillery  Co.,  [1894]  A.  C.  202;  S.  African  Breweries 
V.  King  (1899),  69  L.  J.  C.  171;  [1900]  1  Ch.  273;  Spurrier  t.  La  Cloche  (1902), 
71  L.  J.  P.  C.  101;  [1902]  A.  C.  446.  See  Risdon  Iron  ^  Locomotive  Whs.  v. 
Fiirness  (1905),  75  L.  J.  K.  B.  83;    [1906]  1  K.  B.  49. 

(*)  Don  V.  Lippmann  (1837),  5  CI.  &  F.  1 ;  7  E.  R.  303;  Leroux  v.  Brown 
<1852),  22  L.  J.  C.  P.  1;  12  C.  B.  801;  Ex  p.  Melbo-urn  (1870),  40  L.  J.  Bk. 
25;  L.  E.  6  Ch.  64;  Alliance  Bh.  of  Simla  v.  Carey  (1880),  49  L.  J.  0.  P. 
781;   5  C.  P.  D.  429. 
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law  of  that  country  (c).  But  "  if  the  contract  is  to  be  carried  out  in 
whole  or  in  part  in  another  country,  that  part  of  it  which  is  to  be 
carried  out  in  that  other  country,  unless  something  appears  to  the 
contrary,  is  taken  to  have  been  intended  to  be  carried  out  according 
to  the  laws  of  that  country"  (d).  The  expressions  and  form  of  a 
contract  entered  into  in  a  foreign  country  are  elements  to  be  con- 
sidered in  determining  whether  it  is  to  be  treated  as  a  foreign  or  an 
English  contract  (e).  The  courts  have  prima  facie  jurisdiction  over 
persons  in  this  country  in  respect  of  rights  arising  out  of  foreign 
contracts;  though  the  construction  and  application  of  the  foreign 
contract  is  regulated  by  foreign  law  (/) .  But  parties  to  a  contract 
may  confer  concurrent  or  exclusive  jurisdiction  on  the  courts  of  a 
particular  country  (ff) ;  except  in  the  case  of  parties  domiciled  ,or 
ordinarily  resident  in  Scotland  or  Ireland  (h) . 

A  charterparty  is  presunaptively  to  be  construed  and  applied,  as 
to  loading,  according  to  the  law  and  usage  of  the  port  of  load-i 
ing  (i) ;  as  to  delivery,  according  to  the  law  and  usage  of  the  port  of 
delivery  (fc) ;  as  to  arrival  in  port,  according  to  the  custom  of  the 
port  regulating  the  time  and  place  at  which  a  ship  is  considered  to 
have  arrived  (?).  A  charterparty  of  a  foreign  ship,  in  the  absence 
of  other  indication  of  intention,  is  presumptively  regulated  by  the 
law  of  the  country  to  which  the  ship  belongs  (m) . — In  marine  insur- 
ance a  general  average  loss  is  presumptively  to  be  adjusted  at  the 
port  of  discharge,  according  to  the  law  and  usage  of  that  place  (n)  ;■, 

(c)  Chamberlain  v.  Napi&r  (ISSO),  49  L.  J.  C.  628;   15  Oh.  D.  611. 

{d)  Eshea-,  M.  E.,  Ohatenay  v.  Brazilian,  Tel.  Co.  (1890),  60  L.  J.  Q.  B  297  • 
[1891]  1  Q.  B.  83. 

(e)  Duncan  v.  Campbell  (1842),  12  Sim.  616;  Royal  Exchange  Assce.  t. 
Sjoformkrings  Aktie-Bolaget  Vega  (1902),  71  L.  J.  K.  B.  739;  [1902]  2  K.  B. 
384. 

(/)  Buenos  Ayres  f  Essenada  Port  Ry.  v.  (?.  N .  Sy.  of  Buenos  Aiires  (1877') 
46  L.  J.  Q.  B.  224;  2  Q.  B.  D.  210. 

{g)  Gienar  v.  Meyer  (1796),  2  H.  Bl.  603;  Copin  v.  Adamson  (1875),  45 
L.  J.  Ex.  15;  1  Ex.  D.  17;  Tharsis  Sulphur  Co.  v.  Soc.  des  'Metaux  C18'a(9") 
58  L.  J.  Q.  B.  435.  ^        '' 

(K)  British  Wagon  Co.  v.  Gray  (1895),  65  L.  J.  Q.  B.  75;   [1896]  1  Q.  B.  35. 

(»■)  Cuthbert  v.  Gumming  (1855),  24  L.  J.  Ex.  310;  11  Ex.  405;  ^mith  v. 
Mornrio  Nitrate  Co.,  [1894]  1  Q.  B.  174.  See  Little  \.  Stevenson  (18951  65 
L.  J.  P.  C.  69;   [1896]  A.  C.  108.  '' 

(K)  Robertson  v.  Jackson  (1845),  15  L.  J.  C.  P.  26;  2  C.  B.  412;  The  Jaederen 
(1892),  61  L.  J.  P.  89;  [1892]  P.  351;  British  #  Mexican  Shipping  Co  ry  Loehetl 
Bros.  #  Co.  (1911),  80  L.  J.  K.  B.  462;   [Wll]  1  K.  B.  264. 

(Q  Steamship  Co.  Norden  v.  Dempsey  (1876),  45  L.  J.  C.  P.  764'  1  O  P  D 
654.     See  Reynolds  v.  Tomlinson  (1896),  65  L.  J.  Q.  B.  496;  [1896]  1  Q    B    586 

(ot)  Lloyd  V.  Guibert  (1865),  35  L.  J.  Q.  B.  74;  L.  R.  1  0  B  II'!-  Til 
August  (1891),  60  L.  J.  P.  57;   [1891]  P.  328.  '  ^ '^ 


in)  Simonds  v.  White  (1824),  2  L.  J.  0.  S.  K.  B.  159;  2  B.  &  0 


805. 
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bat  the  contract  may  require  the  adjustment  to  be  according  to  a 
particular  law  or  custom  (o) . 

'The  facts  and  circumstances  with  reference  to  which  the  written 
contract  was  made  are  necessarily  admissible  in  evidence,  for  the 
purpose  of  properly  construing  and  applying  the  terms,  whether 
they  be  express  or  implied  (p) .  Thus  under  a  contract  to  supply 
goods  "  at  the  fair  market  price,"  evidence  was  admitted  to  show 
that  there  were  two  market  prices,  and  that  the  plaintiff  (by  counter- 
claim) was  only  entitled  to  be  supplied  at  the  higher  of  two 
prices  (q). 

Extrinsic  evidence  is  necessary  to  show  the  identity  of  the  person 
charged  with  the  party  named  and  described  in  the  written  contract; 
and  identity  of  name  and  proof  of  handwriting  are  presumptively 
sufficient  evidence  of  this  fact  (r).  It  may  be  shown  that  the  party 
has  adopted  an  assumed  name  for  the  purpose  of  the  contract;  as 
where  a  person  bought  shares  in  a  company  and  executed  the  deed  of 
transfer  with  the  name  of  his  son,  being  himself  the  real  buyer  and 
chargeable  on  the  shares  (s) . — A  deed  or  writing  made  inter  partes, 
which  expressly  names  the  parties,  impliedly  excludes  all  others, 
and  evidence  is  not  admissible  to  vary  the  effect  of  the  writing  in  this 
respect  by  adding  parties  (t).  It  may  be  shown  that  the  party  to  a 
written  contract  was  an  agent  for  another  party,  who  may  obtain 
the  benefit  of  the  contract  as  principal  or  be  charged  with  the  lia- 
bility, consistently  with  the  writing;  and  extrinsic  evidence  is 
admissible  to  show  a  verbal  agreement  that  a  party  executing  was  not 
to  be  under  any  personal  liability  under  the  contract;  but  it  is  not 
admissible  to  discharge  a  party  who  is  expressed  to  be  personally 
contracting,  in  contradiction  of  the  writing  (m)  . 

(o)  Royal  Exchange  A&soe.  v.  Sjoforsahringis  Aktie-Bolaget  Vega  (1902),  71 
L.  J.  K.  B.  739;  [1902]  2  K.  B.  384;  De  Hart  v.  Oom-pania  Anon,  de  Seguros 
Aurora  (1903),  72  L.  J.  K.  B.  818;   [1903]  2  K.  B.  503. 

ip)  Ellis  V.  Thompson  (1838),  7  L.  J.  Ex.  185;  3  M.  &  W.  445;  Stucley  v. 
Baily  (1862),  31  L.  J.  Ex.  483;  1  H.  &  C.  405;  Proudfoot  v.  Hart  (1890), '59 
L.  J.  Q.  B.  389;  25  Q.  B.  D.  42.  See  Att.-Gen.  v.  Clapham  (1855),  24  L.  J.  C. 
177;  4  De  G.  M.  &  G.  691;  Re  London  (^Corp.)  (1910),  77  L.  J.  C.  622;  [1910] 
2  Ch.  314. 

(g)   Oharrington  #  Co.  v.  Wooder  (1913),  84  L.  J.  K.  B.  230;    [1914]  A.  0.  71. 

(r)  GreenshieUs  v.  Crawford  (1842);  11  L.  J.  Ex.  372;  9  M.  &  W.  314; 
Sewell  V.  Evans;  Roden  v.  Ryde  (1843),  12  L.  J.  Q.  B.  276;   4  Q.  B.  626. 

(s)  Richardson's  case  (1875),  44  L.  J.  C.  252;   L.  R.  19  Bq.  588. 

(0  Robinson  v.  Bndkins  (1856),  26  L.  J.  Ex.  56;  Gnndy  v.  Gnndy  (1885),  64 
L.  J.  C.  1154;   30  Ch.  D.  57. 

(m)  Trueman  v.  Loder  (1840),  9  L.  J.  Q.  B.  165;  11  A.  &  E.  589;  Higgins  v. 
Senior  (1841),  11  L.  ,T.  Ex.  199;  S  M.  &  W.  834;  Wake  v.  Harrop  (1862),  31 
L.  J.  Ex.  451;   1  H.  \-  C.  202. 
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Extrinsic  evidence  is  also  necessary  to  ascertain  and  identify  the 
subject  of  the  contract.  "  No  parol  evidence  can  be  used  to  add  to 
or  detract  from  the  description  in  the  deed,  or  to  alter  it  in  any 
respect;  but  such  evidence  is  always  admissible  to  show  the  condition 
of  every  part  of  the  property,  and  all  other  circumstances  necessary 
to  place  the  court,  when  it  construes  an  instrument,  in  the  position 
of  the  parties  to  it,  so  as  to  enable  it  to  judge  of  the  meaning  of  the 
instrument "  (a;).  In  conveyances  and  contracts  relating  to  real  pro- 
perty, "parcel  or  no  parcel"  is  always  matter  of  evidence,  unless  the 
.evidence  would  add  to  or  contradict  a  clear  specific  description  of  the 
property' (?/).  Accordingly,  evidence  has  been  admitted  to  identify 
property  described,  in  a  contract  or  conveyance,  by  situation  as  being 
in  a  particular  parish  or  place  (2);  or  by  a  name,  as  "the  farm,"  or 
"the  mill  property"  {a);  or  by  the  ownership,  as  "my  house,"  or 
"Mr.  O.'s  house"  (6);  or  by  the  occupation  of  a  certain  person  (c). 
Upon  a  contract  to  purchase  "  the  lease  and  everything,"  it  was  held 
that  parol  evidence  was  admissible  to  show  what  the  lease  was,  and 
what  was  included  in  "  everything  "  by  reference  to  a  previous  memo- 
randum of  negotiations  {d) .  So  where  a  house  or  land  is  sold 
"with  the  appurtenances,"  evidence  is  admissible  to  prove  what  is 
to  be  included  in  fact  in  that  description  (e);  and  it  may  be  shown 
that  there  are  in  fact  continuous  and  apparent  easements,  which 
though  not  strictly  appurtenant,  pass  with  the  property  without 
-express  mention  in  the  written  contract  or  conveyance  (/) . 

With  a  contract  for  the  sale  of  goods  evidence  is  neoessar|y  to 
.apply   the  written   contract  to  the   goods  intended;    as  a  contract 

(a)  Ld.  Wensleydale,  Sair^  v.  Vorttme  (1861),  4  Maoq.  H.  L.  149;  Skull  v. 
eienister  (1864),  33  L.  J.  C.  P.  185;  16  C.  B.  N.  S.  81;  G.  W.  Sy.  ,v  Rous 
(1870),  39  L.  J.  O.  653;  L.  R.  4  H.  L.  650. 

(y)  Doe  V.  Galloway  (1833),  2  L.  J.  K.  B.  162;  5  B.  &  Ad.  43;  Sarton  v 
Bawes  (1850),  19  L.  J.  0.  P.  302;  10  0.  B.  261;  Lyle  v.  Michards  (1866)  35 
L.  J.  Q.  B.  214;  L.  R.  1  H.  L.  222;  Mdlor  v.  Walmesley  (1905),  74  L.  J  O 
475;   [1905]  2  Ch.  164. 

(z)  Shardlcm  v.  CotteriU  (1882),  51  L.  J.  C.  353;  20  C3i.  D.  90;  Plant  v 
Bourne  (1897),  66  L.  J.  C.  643;   [1S97]  2  Oh.  281. 

(a)  Portman  v.  Mill  (1839),  8  L.  J.  C.  161;  McMurray  v.  Spicer  a868')  S7 
L.  J.  C.  505;  L.  R.  5  Eq.  627.  i-         ■<        J.     < 

(b)  Ogilvie  v.  Foljambe  (1817),  3  Mer.  53;  Owen  v.  Thomas  (1834).  3  L.  J  0 
205;  3  M.  &  K.  353.  .  \        J. 

(o)  Doe  V.  Bmrt  (1787),  1  T.  R.  701;  Murly  v.  M'Dermott  (1838)  8  L  J 
Q.  B.  152;  8  A.  &  E.  138;  Magee  v.  Lavell  (1874),  43  L.  J.  O.  P  131  •  L  r" 
9  O.  P.  107.  ,      ■  ^. 

(d)  Horsey  v.  Graham,  (1869),  39  L.  J.  0.  P.  56;   L.  R.  6  C.  P    9 

(e)  Thomas  v.   Owen  (1887),  57  L.  J.  Q.  B.  202;  20  Q.  B.   D    225 

(/)  Watts  V.  Kelson  (1871),  40  L.  J.  0.  126;  L.  R.  6  Ch.  166 !  Brown  v 
Alabaster  (1887),  57  L.  J.  C.  255;  37  Ch.  D.  490;  Key  v.  Neath  Rural  CouncU 
(1905),  95  Ij.  T.  771. 


144  CONTRACTS  IN  WRITING. 

expressed  in  a  letter  offering  to  buy  "your  wool"  (gf).  Upon  a 
contract  in  writing  for  the  supply  of  certain  articles  "complete," 
parol  evidence  was  admitted  to  show  what  was  understood  to  be 
necessary  to  render  them  complete  (h) .  Where  a  memorandum  of 
sale  merely  mentioned  the  names  of  two  persons,  parol  evidence  of 
their  relative  positions  was  admitted  to  show  which  was  the  buyer  and 
which  was  the  seller  (j) .  So  a  contract  of  sale  of  goods  making  no 
particular  mention  of  time  of  delivery,  and  therefore  taken  as  tacitly 
importing  a  reasonable  time,  requires  extrinsic  evidence  of  all  the 
circumstances  material  to  determine  what  is  a  reasonable  time  (k) . — 
And  a  warranty  of  seaworthiness  of  a  ship  is  construed  and  applied 
according  to  evidence  of  the  character  of  the  ship  and  of  the  voyage; 
"  seaworthiness  "  being  a  relative  term  depending  upon  the  subject 
and  circumstances  of  the  insurance  (I) .  Thus  in  the  case  of  an  insur- 
ance of  a  floating  dock  "  seaworthiness  admitted,"  it  was  held  that 
the  insurers  should  have  satisfied  themselves  that  the  dock  could  safely 
undertake  ocean  transit  without  being  strengthened,  there  being  no 
active  concealment  nor  a  refusal  to  allow  inspection  (m) . 

Upon  the  same  principle  extrinsic  evidence  is  largely  required  in 
the  application  of  written  guarantees;  the  position  and  circumstances 
of  the  parties  being  material  for  the  purpose  of  applying  the  guarantee 
according  to  their  intention  (w).  Upon  a  guarantee  of  "  the  promis- 
sory note  "  it  is  necessary  to  have  evidence  of  the  note  referred  to  (o). 
A  guarantee  for  the  balance  of  a  banking  account  or  ior  a  supply 
of  goods,  although  priMa  facie  appearing  to  refer  to  an  existing 
debt,  may  be  construed  by  evidence  of  the  circumstances  as  a  con- 
tinuing guarantee,  extending  to  any  balance  due  from  time  to 
time  (p).    A  guarantee  to  a  stated  amount  for  the  payment  of  goods 

(g)  Macdonald  v.  Longbottom  (1860),  29  L.  J.  Q.  B.  256;   1  E.  &  E.  977. 

(h)  Sari  V.  BonrdiUon  (1857),  26  L.  J.  0.  P.  78;   1  C.  B.  N.  S.   188. 

(j)  Newell  V.  Radford  (1867),  37  L.  J.  C.  P.  1;   L.  R.  3  C.  P.  52. 

Qc)  Ellis  V.  Thompson  (1839),  7  L.  J.  Ex.  185;  3  M.  &  W.  445;  Sale  of  Goods 
Act,  1893,  3.  29,  snb-s.  2,  s.  56. 

(J)  Clapham  v.  Langton  (1864),  34  L.  J.  Q.  B.  46;  5  B.  &  S.  729;  Queheo 
Marine  Ins.  v.  Commercial  Bk.  of  Canada  (1870),  39  L.  J.  P.  C.  53;  L.  R. 
3  P.  C.  234;  Daniels  v.  Harris  (1874),  44  L.  J.  C.  P.  1;  L.  E.  10  C.  P.  1;  The 
Schvmnn  (1909),  78  L.  J.  P.  112;   [1909]  A.  0.  450. 

(m)  Cantiere  Meocanico  Brindisino  v.  Janson  (1912),  81  L.  J.  K.  B.  1043; 
[1912]  3  K.  B.  452. 

{n)  Hefjfield  v.  Meadows  (1S69),  L.  R.  4  C.  P.  595;  LeatUey  v.  Spyer  (1870), 
39  L.  J.  C.  P.  299;  L.  R.  5  O.  P.  595.  See  Lloyds  v.  Harper  (1880),  50 
L.  J.  C.  140;  16  Ch.  D.  290. 

(o)  Shortrede  v.  Cheele  (1834),  3  L.  J.  K.  B.  125;   1  A.  &  E.  57. 

Ip)  Wood  V.  Priealiwr  (1S67),  36  L.  J.  Ex.  127;  L.  R.  2  Ex.  282;  Laurie  v. 
Scholefield  (1869),  3S  L.  J.  0.  P.  290;  L.  R.  4  C.  P.  622;  Coles  v.  Pack  (1869>, 
39  L.  J.  C.  P.  63;  L.  R.  6  C.  P.  65. 
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.to  be  delivered  according  to  the  custom  of  trading  of  the  parties, 
which  was  to  account  monthly,  was  construed  as  continuing  and 
not  restricted  to  one  delivery  and  account  (g) . 

It  may  happen  that  in  applying  a  written  contract  to  the  facts 
proved  in  evidence,  an  ambiguity  arises  by  reason  of  there  appearing 
two  states  of  fact  equally  answering  to  the  writing;  as  where  there 
are  found  to  be  two  subjects  of  property  answering  to  the  description 
in  the  contract,  or  two  persons  of  the  same  name  and  description,  to 
either  of  whom  the  contract  might  apply.  The  ambiguity  thus  arising 
is  called  a  latent  ambiguity,  because  it  is  not  apparent  upon  the  face 
of  the  writing;  and  an  exception  is  then  made  to  the  general  rule, 
and  extrinsic  evidence  of  the  intention  of  the  parties  is  admitted  for 
the  purpose  of  explaining  the  ambiguous  expression  (r). — Where  a 
contract  was  made  for  the  carriage  of  goods  on  a  railway  to  a  station 
-named,  and  there  appeared  to  be  two  stations  of  the  same  name, 
evidence  was  admitted  to  show,  and  the  question  was  put  to  the  jury 
to  decide,  which  station  was  intended  (s) .  Where  property  the  subject 
of  a  lease  was  described  as  bounded  by  a  line  drawn  to  a  house  marked 
in  a  map  upon  the  lease,  and  it  appeared  in  fact  that  the  house  was 
incorrectly  placed  in  the  map;  it  was  held  upon  the  construction  of 
the  instrument  that  the  boundary  line  was  to  be'  drawn  to  the  house 
wherever  situate,  and  that  the  only  question  of  fact  was  as  to  the 
identity  and  true  position  of  the  house  (t) . — ^But  if  it  appear  upon 
the  extrinsic  evidence  given  of  the  intentions  of  the  parties,  that  the 
one  party  meant  one  thing  and  the  other  party  meant  another,  both 
equally  within  the  words  of  the  contract,  there  is  then  a  case  of 
mistake  between  the  parties  as  to  the  matter  of  their  agreement;  and 
the  agreement  as  the  basis  of  the  contract  fails  altogether  (m)  . 

An  ambiguity  appearing  on  the  face  of  a  written  contract,  which 
arises  upon  the  expressions  used  by  the  parties  themselves,  is  a  patent 
ambiguity.  The  general  rule  here  applies,  and  no  other  evidence 
of  intention  is  admissible  than  that  contained  in  the  writing  itself. 
The  ambiguity  of  expression  represents  an  ambiguity  of  meaning; 
and  if  it  is  incapable  of  a  reasonable  construction  or  application,  the 

(?)  Hargreave  v.  8mee  (1S29),  8  L.  J.  0.  S.  0.  P.  46;   6  Bing.  244. 

Ir)  Baoon'a  Maxims,  reg.  23,  Law  Tracts,  p.  99;  Hordern  v.  Commercial 
Union'  Insee.  (1887),  56  L.  J.  P.  C.  78;  The  Curfew  (1891)  60  L  J  P  S^- 
[1891]  P.  131.  ■     ■      .  oo, 

(«)  Robinson  v.    G.   W.  By.  (1865),  35  L.  J.  C.  P.  123. 

It)  Lyle  V.  Richards  (1866),  35  L.  J.  Q.  B.  214;  L.  E.  1  H.  L.  222. 

(«)  See  post,  p.  225, 

L.  10 
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contract  to  that  extent  being  incapable  of  being  enforced  is  void  (x) . 
But,  as  will  appear  in  the  next  chapter,  where  equivocal  expressions 
are  used,  which  according  to  one  interpretation  would  allow  the 
contract  to  be  valid,  and  according  to  another  interpretation  would 
cause  it  to  be  invalid,  that  meaning  shall  be  put  upon  the  expressions 
which  would  support  the  validity  of  the  contract,  and  evidence  of 
surrounding  circumstances  may  be  admitted  to  assist  the  interpreta- 
tion. And  further  that  a  party  may  attach  to  the  ambiguous  expres- 
sions of  another  party  any  meaning  that  the  words  will  reasonably 
bear  («/). 

As  the  act  of  agreement  to  a  written  contract  must  necessarily; 
be  proved  by  extrinsic  evidence,  any  evidence  qualifying  that  act 
or  avoiding  its  effect  must  be  admissible.  Therefore  evidence  is 
admissible  to  prove  that  an  agreement  was  entered  into  in  fact  under 
such  circumstances  of  mistake  or  accident  that  no  intention  of  agree- 
ment can  be  imputed;  or  that  it  was  induced  by  the  fraud,  or  duress, 
or  improper  influence  of  one  of  the  parties  exercised  upon  the  other, 
so  as  to  vitiate  the  act  of  agreement  and  render  it  void  or  voidable 
in  law,  or  at  least  to  qualify  its  legal  effect.  The  rules  of  law  relating 
to  agreements  thus  made  under  the  influence  of  mistake,  fraud,  or 
duress  are  postponed  for  separate  treatment  (2) .  Extrinsic  evidence 
is  also  always  admissible  to  show  that  an  agreement,  whether  in  form 
of  a  simple  contract  or  of  a  bond  or  covenant  under  seal,  and  whether 
the  evidence  be  or  be  not  consistent  with  the  terms  of  the  contract, 
is  illegal  in  its  matter  or  purpose  upon  any  of  those  grounds  which 
render  an  agreement  void  by  reason  of  illegality  (a) . 

(x)  Bacon's  Maxims,  Tracts,  p.  99;  Saunderson  v.  Piper  (1839),  8  L.  J. 
0.  P.  227;   5  Bing.  N.  0.  425. 

(2/)  See  post,  p.   154. 

(z)  See  post,  pp.  213,  236,  287. 

(a)  Collins  v.  Blantern  (1767),  2  Wils.  341;  1  Sm.  L.  C.  355.  See  post, 
p.  529. 
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Sect.  III.— CONSTRUCTION  OP  CONTRACTS  IN  WRITING. 
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Construction  of  written  contracts  belongs  to  the  court — contracts 
partly  in  writing — ^partly  printed  and  partly  written — punc- 
tuation        147 

General  rules  of  construction: — according  to  ordinary  meaning...      160 

Ck)nstruction  according  to  the  general  intention — correction  of 
mistakes — several  writings  construed  together  151 

General  words  restricted  by  particular  application — restricted  to 
things   ejusdem,   generis  153 

Construction  in  favour  of  validity 154 

Ambiguous  expressions — construction  of  words  against  the  party 
using  them — exceptions  construed  strictly  155 

Constructive  covenants  and  contracts — covenants  in  leases — in 
recitals   157 

Covenants  implied  in  law — KXxvenants  implied  under  the  Con- 
veyancing  Act   , 159 

The  rules  and  principles  of  the  construction  or  interpretation  of 
written  contracts  are  the  same  in  all  courts,  whether  administering 
law  or  equity;  though  the  doubtful  construction  of  a  contract  may 
be  a  sufficient  ground  for  refusing  special  equitable  remedies  and 
leaving  the  parties  to  their  strict  legal  rights  {a).  They  are  also  the 
same  for  all  written  contracts,  whether  contained  in  an  instrument 
under  seal,  or  in  a  simple  agreement  in  writing  (6);  nor  is  there  any. 
difference  of  construction  for  mercantile  contracts,  and  those  made 
for  any  other  purpose,  further  than  that  the  words  may  have  a  special 
mercantile  or  technical  meaning  (c) . — The  construction  of  a  contract 
in  writing,  as  of  all  written  instruments,  and  also  of  the  expressions 
used  therein,  belongs  to  the  court  alone;  and  it  is  the  duty  of  the 
jury  to  take  the  construction  from  ^he  court;  and  although  it  is  the 

(a)  Chelmsford,  L.  C,  Scott  v.  Liverpool  (Oorp.)  (1858),  28  L.  J.  0.  230- 
3  De  G.  &  J.  334. 

(J)  Ellenborough,  C.  J.,  Seddon  v.  Senate  (1810),  13  East,  74. 

(c)  Jessel,  M.  R.,  Southwell  v.  JBowSitch  (1876),  45  L.  J.  O.  P  630-1 
■C.  P.  D.  376. 

10    (2) 
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province  of  the  jury  to  find,  as  questions  of  fact,  the  existence  and 
nature  of  customs  and  usages,  or  the  meaning  of  words  or  phrases 
used  in  commerce,  it  is  for  the  court  to  pronounce  upon  the  meaningi 
of  the  contract  by  the  light  of  the  circumstances  so  ascertained  (d). 
The  same  rule  applies  to  foreign  contracts;  the  construction  of  which 
is  for  the  court,  after  taking  evidence  of  the  translation  and  meaning 
of  the  words,  and  of  the  foreign  law  and  rules  of  construction  (e). 
Where  a  written  document  has  been  lost  and  secondary  evidence  is 
given  of  its  contents,  it  is  still  the  province  of  the  court,  and  not  of 
a  jury,  to  decide  upon  the  evidence  of  its  contents  (/). — But  where 
a  contract  is  contained  only  partly  in  writing,  and  is  partly  verbal, 
it  becomes  a  question  of  fact  which  may  be  submitted  to  a  j  ury  upon 
the  whole  matter  what  are  the  terms  of  the  contract  (g).  The  consent 
of  a  party  to  a  written  contract  may  in  general  be  given  by  parol, 
and  whether  the  consent  so  given  is  absolute  or  conditional  is  a 
question  of  fact  upon  the  evidence  (h).  But  if  the  consent  be  given 
in  a  letter  or  writing,  the  construction  is  for  the  court;  and  whether 
it  be  absolute  or  conditional  is  a  question  of  construction  only  (i) . 
And  as  the  construction  of  a  contract  is  a  matter  of  law,  a  party  is 
deemed  to  consent  to  be  bound  by  the  construction  which  a  court  of 
law  shall  put  upon  the  instrument  (fc). 

Printed  forms  are  frequently  used  in  commercial  contracts,  as 
policies  of  insurance,  charterparties  and  bills  of  lading,  where  the 
greater  part  of  the  provisions  is  invariable  and  uniform,  and  of  a 
known  and  definite  meaning,  any  modification  in  form  required  by 
the  circumstances  being  supplied  in  writing;  and  it  is  generally  true 
that  the  importance  of  words  does  not  vary  according  as  they  are 
printed  or  written.  "The  words  superadded  in  writing  are  entitled 
nevertheless,  if  there  should  be  any  reasonable  doubt  upon  the  sense 
and  meaning  of  the  whole,  to  have  a  greater  effect  attributed  to  them 
than  to  the  printed  words;  inasmuch  as  the  written  words  are  the 
immediate  language  and  words  selected  by  the  parties  themselves 

(d)  Simpson  v.  Margitson  (1847),  17  L.  J.  Q.  B.  81;  11  Q.  B.  23;  Bowes  v. 
Shand  (1877),  46  L.  J.  Q.  B.  661;  2  Ap.  Ca.  455. 

(e)  Di  Sora  v.  PhUUps  (1863),  33  L.  J.  C.  129;  10  H.  L.  C.  624;  Omt&nay  v. 
Brazilian  Tel.  Co.  (1890),  60  L.  J.  ,Q.  B.  2«5;  [1891]  1  Q.  B.  79.  Sea  ante, 
pp.  139,  140. 

(/)  Berwick  v.  Horsfall  (1868),  27  L.  J.  C.  P.  193;   4  C.  B.  N.  S.   450. 

Ig)  Moore  v.  Garwood  (1849),  19  L.  J.  Ex.  15;  4  Ex.  6fil;  Bolokow  v. 
Seymour  (1864),  17  C.  B.  N.  S.  107. 

(A)  See  ante,  pp.   118,  127. 

(i)   Furness  v.  Meeh  (1857),  27  L.  J.  Ex.  34. 

(ft)  Powell  V.  Smith  (1872),  41  L.  J.  0.  734;  L.  B.  14  Eq.  85;  Stewart  v. 
Kennedy  (No.  2)   (1890),  16  Ap.  Oa.  108. 
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for  the  expression  of  their  meaning,  and  the  printed  words  are  a 
general  formula  adapted  equally  to  their  case  and  that  of  all  other 
contracting  parties  upon  similar  occasions"  (1).  Hence  words  which 
are  obviously  left  in  the  printed  form  by  negligence,  and  which  are 
inconsistent  with  the  words  entered  in  writing,  may  be  rejected  (m). 
Further,  where  alteration  consists  partly  of  the  cancellation  and  partly 
of  a  written  addition,  the  instrument  must  be  read  as  if  written  out 
afresh  with  the  cancelled  words  omitted  and  the  written  words  sub- 
stituted (n) .  The  provisions  of  one  instrument  may  be  incorporated 
by  reference  in  another  (o) .  The  filling  up  of  blanks  in  a  printed 
form  with  lines  is  presumptively  done  only  to  prevent  them  being 
filled  up  with  words,  and  not  to  cancel  the  whole  passage  (p) .  In 
a  bill  of  lading  the  printed  words  "weight  contents  and  value  un- 
known "  were  held  to  be  consistent  with  a  precise  statement  of  the 
weight  in  writing;  being  construed  as  meaning  merely  that  the  party 
signing  did  not  intend  to  be  bound  by  the  statement  of  weight  (q) . 
Where  a  bill  of  exchange  was  drawn  for  a  sum  written  in  words  in 
the  body  of  the  biU,  and  a  larger  sum  noted  in  figures  in  the  margin, 
the  bill  being  stamped  for  the  larger  sum,  it  was  construed  as  a  bill 
for  the  written  sum  only,  and  the  ambiguity  being  patent,  evidence 
was  not  admitted  to  explain  it  (r) . — If  the  document  is  partly  written 
or  altered  with  a  material  capable  of  obliteration,  as  lead  pencil,  a 
preliminary  question  may  arise,  whether  the  part  capable  of  oblitera- 
tion is  intended  to  remain  part  of  the  document,  or  merely  as  matter 
for  further  deliberation  (s).  Words  deleted  and  initialed  form  no 
part  of  the  contract,  and  cannot  be  read  for  the  purpose  of  construing 
it  (t) . — In  deeds  and  other  legal  documents,  also  in  Acts  of  Parlia- 
ment, it  is  not  usual  to  insert  stops  or  marks  of  punctuation ;  and  the 
court  must  read  them  with  such  stops  as  will  give  effect  to  the  inten- 
tion appearing  upon  the  whole  instrument  (m)  .  If,  however,  stops, 
or  capital  or  italic  letters,  or  inverted  commas,  or  any  significative 

(l)  Per  cur.  Eobertami  v.  French  (1803),  4  East,  136;  Blackburn,  J.,  Joyce  v. 
Mealm  Marine  Insce.  (1872),  41  L.  J.  Q.  B.  356;  L.  R.  7  Q.  B.  583;  Glynn  v. 
Margetsmi  (1893),  62  L.  J.  Q.  B.  466;    [1®93]  A.  C.  351. 

{ni)  Dudgeon  v.  Pembroke  (1877),  46  L.  J.  Q.  B.  409;  2  Ap.  Ca.  284;  Western 
Assce.  Co.  of  Toronto  v.  Poole  (1903),  72  L.  J.  K.  B.  123;   [1903]  1  K.  B.  378. 

(«)  iManchester  Ship  Canal  v.  Horlook  (1914),  83  L.  J.  C.  637;  [19141  1 
Ch.  199. 

(o)  Piggott  v.  Stratton  (1859),  29  L.  J.  0.  1;  1  De  G.  F.  &  J.  33. 

Ip)  Gumm  V.  Tyrie  (1863),  33  L.  J.  Q.  B.  97;  6  B.  &  S.  298. 

(?)  Jessel  V.  Bath  (1867),  36  L.  J.  Ex.  149;  L.  R.  2  Ex.  267. 

(/)  Saunderson  \.  Piper  (1839),  8  L.  J.  0.  P.  227;  5  Bing.  N.  C.  425. 

(s)  Zucas  V.  James  (1849),  18  L.  J.  C.  329;  7  Hare,  410. 

(<)  Jnglis  T.  Buttery  (1878),  3  Ap.  Ca.  562. 

(«)  Kenyoh,  C.  J.,  Bo^e  v.  Martin  (1790),  4  T.  R.  65. 
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marks  are  introduced,  they  must  be  allowed  their  proper  effect  in 
construing  the  instrument  (a;) . 

Some  rules  and  maxims  are  laid  down  in  general  terms  for  the 
construction  of  written  contracts: — The  leading  rule  of  construction 
is  that  "  in  construing  wills  and  indeed  statutes,  and  all  other  written 
instruments,  the  grammatical  and  ordinary  sense  of  the  words  is  ta 
be  adhered  to,  unless  that  would  lead  to  some  absurdity,  or  some 
repugnance  or  inconsistency  with  the  rest  of  the  instrument,  in  which 
case  the  grammatical  and  ordinary  sense  of  the  words  may  be  modified, 
so  as  to  avoid  that  absurdity  or  inconsistency,  but  no  further"  {y). 
The  words  used  are  presumptively  to  be  understood  in  their  plain 
ordinary  and  popular  meaning;  technical  words  used  in  technical 
subjects  are  to  be  understood  in  their  proper  technical  meaning;  and 
mercantile  terms  used  in  mercantile  contracts  are  to  be  understood  in 
their  ordinary  mercantile  meaning  {z) .  And  regard  must  be  had  to 
the  meaning  attached  to  the  words  at  the  time  the  contract  was  entered 
into  (a).  It  is  immaterial  that  the  interpretation  adopted  upon  a 
consideration  of  the  entire  instrument  is  not  that  contemplated  by 
the  parties  at  the  time  of  making  the  contract  (6). — Accordingly  a 
contract  for  the  supply  of  goods  terminable  on  the  "insolvency  "  of 
the  buyer,  was  construed  according  to  the  ordinary  meaning  of  in- 
solvency, that  is,  an  inability  in  fact  to  pay  debts;  and  not  the 
technical  'meaning  of  insolvency  by  statute  (c) .  A  covenant  in  a 
separation  deed  that  the  wife  should  not  "  associate  "  with  a  named 
person  was  construed  literally  to  include  all  intercourse  whatsoever, 
and  not  to  be  restricted  to  criminal  intercourse  {d).  A  contract  stipu- 
lating against  carrying  on  a  business  "  in  London,"  was  construed 
in  the  proper  literal  meaning  of  "  The  City  of  London  ";  there  being 
nothing  in  the  context,  or  in  the  usage  of  the  business,  requiring  a 

(«)  See  Child  v.  Blswm-thy  (1852),  2  De  G.  M.  &  G.  679;  Gauntlett  v.  Oarter 
(1853),  23  L.  J.  O.  219;  17  Beav.  566. 

(y)  Ld.  Wensleydaie,  Grey  v.  Pearson  (1857),  26  L.  J.  0.  481;  6  H.  L.  0. 
61;  More  v.  Gmlim  (1903),  72  L.  J.  K.  B.  114;  [1903]  1  K.  B.  356. 

(z)  P&r  cur.  Bobertson  v.  French  (1803),  4  Bast,  135;  Ashworth  v.  Bedford 
(1873),  43  L.  J.  0.  P.  57;  L.  R.  9  C.  P.  20;  Holt  v.  Oolly&r  (18S1),  50  L.J.  0. 
311;  16  Ch.  D.  718;  G.  W.  By.  v.  Oarpalla  United  China  Clay  Co.  (1909),  79 
L.  J.  0.  117;  [1910]  A.  C.  83. 

(«)  Fife  V.  Clayton  (1807),  1  Coop.  t.  Oott.  351;  Pearson  v.  Spence  (1880), 
5  App.  Cas.  70;  S.  Australian  Brewing  Co.  v.  Rill  (1919),  88  L.  J.  P.  O.  48; 
[1919]  A.  C.  519. 

(&)  Westbury,  L.  C,  &.  W.  By.  v.  Sous  (1870),  39  L.  J.  C.  553;  L.  R.  4 
H.  L.  660. 

(o)  Parker  v.  Gosmge  (1835),  5  L.  J.  Ex.  4;  2  Cr.  M.  &  B.  617;  Biddlecomhe 
V.  Bond  (1835),  5  L.  J.  K.  B.  47;  4  A.  &  B.  ^32. 

{d)  Dormer  (Lord)   v.  Knight  (1809),  1  Taunt.  417. 
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different  meaning  (e).  A  warranty  in  an  insurance  against  "  iron  " 
cargo  was  construed  in  the  ordinary  generic  meaning  of  "iron,"  as 
including  steel  (/) .  Upon  the  same  principle,  a  proviso  for  re-entry 
in  a  lease  expressed  to  take  effect  upon  breach  of  any  of  the  covenants 
"  hereinafter  contained,"  is  applicable  only  to  such  covenants  as  follow 
the  proviso,  and  if  there  are  not  any  such  in  the  lease,  the  proviso 
is  inoperative,  although  there  may  be  covenants  preceding  the  pro- 
viso {g).  A  lease  expressed  to  be  determinable  in  seven  or  fourteen 
years,  "  if  the  parties  should  so  think  fit,"  was  construed  literally  as 
determinable  only  by  the  consent  of  both  parties  Qi) .  And  a  deed 
of  assignment  of  a  debtor's  business  upon  trust  to  carry  on  and  sell 
the  business,  and  to  divide  the  profits  and  proceeds  of  sale  amongst 
all  the  creditors  in  proportion  to  the  amount  of  their  debts,  was  con- 
strued, according  to  the  natural  meaning  of  the  language,  not  to 
admit  of  any  resulting  trust  for  the  debtor  in  respect  of  a  surplus 
produced  by  the  profits  and  sale  over  the  amount  of  the  debts  in 
full  (i) . — By  the  same  rule,  upon  a  question  arising  as  to  the  meaning 
of  the  word  "  or  "  in  a  contract,  it  is  to  be  construed  in  its  ordinary 
and  proper  sense,  as  a  disjunctive  particle;  unless  the  context  or  the 
facts  to  which  the  contract  is  applied  require  it  to  be  construed  as  a 
conjunctive  particle  equivalent  to  "and";  or  as  merely  identifying, 
the  connected  terms  (;') . 

A  concurrent  leading  rule  of  construction,  which  may  sometimes 
operate  exceptionally  to  the  former,  is  that  the  particular  words  of 
the  contract  are  to  be  construed  with  reference  to  the  intention  drawn 
from  whole;  as  expressed  in  the  maxim,  "verba  intentioni  debent 
inservire  "  (k) ;  which  has  been  translated  judicially  by  the  expression 
"there  is  no  magic  in  words"  (I).     "  It  ought  to  receive  that  con- 


(e)  Mallan  v.  May  (1844),  14  L.  J.  Ex.  48;  13  M.  &  W.  511. 

(/)  Mart  V.  Standard  Marine  Insce.  (18«S),  58  L.  J.  Q.  B.  284;  22  Q.  B.  D. 
499. 

{g)  Doe  V.  Godwin  (1815),  4  M.  &  8.  265. 

(A)  Powell  V.  Tranter  (1864),  34  L.  J.  Ex.  6;   3  H.  &  C.  458. 

(i)  Smith  V.  Ccmhe  (1891),  60  L.  J.  C.  607;   [1891]  A.  0.  297. 

(/)  Bold  V.  Eayner  (1836),  5  L.  J.  Ex.  172;  1  M.  &  W.  343;  Elliott  v.  Turner 
(1845),  15  L.  J.  C.  P.  49;  2  C.  B.  446;  Tielens  v.  Hooper  (1850),  20  L.  J.  Ex. 
78;  5  Ex.  830. 

(Jc)  Smith  V.  Compton  (1832),  1  L.  J.  K.  B.  43;  3  B.  &  Ad.  189;  Rigby  v. 
(?.  W.  Ry.  (1849),  18  L.  J.  Ex.  404;  4  Ex.  220;  Saner  v.  Bilton  (1878)  47 
L.  J.  C.  267;  7  Ch.  D.  824;  Biohmore  v.  Dimmer  (1902),  72  L.  J.  C.  96;  [19031 
1  Ch.  158,. 

(Z)  Lord  Kenyon,  Oh.  J.,  quoting  Lord  Hardwioke,  Wright  v.  Kemp  (1780),  3 
T.  B.  470;  Lord  Oairns,  L.  J.,  Isaacson  v.  Earwood  (1868),  37  L.  J.  0  209- 
L.  R.  3  Ch.  225. 
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struotion  which  its  language  will  admit,  and  which  will  best  eSectuate 
the  intention  of  the  parties,  to  be  collected  from  the  whole  of  the 
agreement,  and  greater  regard  is  to  be  had  to  the  clear  intention  of 
the  parties  than  to  any  particular  words  which  they  may  have  used 
in  the  expression  of  their  intent"  (w).  But  a  clear  provision,  un- 
connected with  the  other  parts  of  a  written  contract,  must  receive  a 
literal  construction  without  any  qualification  (w) . — ^According  to  this 
rule,  the  operative  part  of  a  written  instrument  may  be  construed  with 
reference  to  the  recitals  of  the  object  and  intention.  "  If  the  recitals 
are  clear  and  the  operative  part  is  ambiguous,  the  recitals  govern  the 
construction.  If  the  recitals  are  ambiguous  and  the  operative  part 
is  clear,  the  operative  part  must  prevail.  If  both  the  recitals  and  the 
operative  part  are  clear,  but  they  are  inconsistent  with  each  other,  the 
operative  part  is  to  be  preferred"  (o).  The  operation  of  a  deed 
conveying  land  may  be  extended  or  restricted  by  the  recital  of  what 
is  intended  to  be  conveyed  (p) :  releases  and  powers  of  attorney  are 
usually  expressed  in  general  terms,  and  greater  effect  is  given  to 
recitals  in  controlling  the  operative  part  than  is  the  case  with  other 
documents  (q). 

It  may  be  referred  to  this  rule  that  obvious  mistakes  in  a  written 
instrument,  such  as  clerical  or  grammatical  errors,  misspelling,  mis- 
nomer and  the  like,  may  be  read  as  corrected  by  the  context;  also 
words  obviously  omitted  may  be  supplied  (r) ;  and  words  which  are 
obviously  repugnant  or  insensible  may  be  rejected  (s). — If  the  subject 
of  contract  be  sufficiently  identified  by  name  or  otherwise,  an  addi- 
tional description  which  is  simply  false  and  inapplicable  may  be 
rejected;  as  expressed  in  the  maxims,  "falsa  demonstratio  non  nocet 
cum  de  corpore  constat,"  and  "  Veritas  nominis  toUit  err  or  em  demon- 
strationis  "  (t).    But  if  the  question  is  between  construing  the  words 

(m)  Per  cur.  Ford  v.  Beech  (1848),  17  L.  J.  Q.  B.  114;  11  Q.  B.  852.  See 
Re  London  {Corp.)   (1910),  79  L,.  J.  C.  622;    [1910]  2  CJh.  314. 

(«)  Young  v.  Baineock  (1849),  18  L.  J.  C.  P.  193;  7  C.  B.  310. 

(o)  Esher,  M.  E..,  Sx  p.  Dawes  (18S6),  17  Q.  B.  D.  286.  See  Crouch  v. 
Crouch  (1912),  81  L.  J,  K.  B.  275;    [1912]  1  K.  B.  378. 

(p)  Walsh  V.  Trevanion  (1850),  19  L,  J.  Q.  B.  458;  16  Q.  B.  733;  Sooke  t. 
Kensington  {Lord)  (1856),  25  L.  J,  0.  795;  2  K.  &  J.  753;  Jenner  v.  Jentter 
(1866),  35  L.  J.  0.  329;  L.  B.  1  Eq.  361. 

(?)  Payler  v.  Homersham  (18.15),  4  H.  &  S.  423;  Danby  v.  Cautts  (1885),  54 
L.  J.  G.  577;  29  Ch.  D.  500. 

(/■)  Wihon  V.  WUaon  (1854),  23  L,  J.  O.  697;  5  H.  L.  C.  40;  Mourmand  v. 
Le  Clair  (1903),  72  L.  J,.  K.  B.  496;  [1903]  2  K.  B.  1216;  Re  Bayrell  (1904), 
73  L.  J.  C.  795;   [1904]  2  Ch.  496. 

(s)  Furnivall  v.  Coombes  (1843),  12  L.  J.  C.  P.  265;  5  Man.  &  d.  736; 
Sudgemi  v.  Pembroke  (1877),  46  L.  J.  Q.  B.  409;  2  Ap.  Ca.  284;  Cheshire  Lines 
Committee  v.  'Lewis  (1881),  50  L.  J.  C.  P.  121. 

(0  Magee  v.  Lavell  (1874),  43  L.  J.  C.  P.  131;  L.  R.  9  C.  P.   107;  Ed  p. 
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as  a  restrictive  limitation  or  as  a  false  description,  the  former  con- 
struction prevails;  according  to  the  maxim,  "  non  accipi  debent  verba 
in  falsam  demonstrationem,  qua  competunt  in  limitationem 
veram  "  (u).  A  bill  of  sale  of  "  all  the  household  goods  and  furniture 
of  every  kind  and  description  whatsoever  in  the  said  house,  more 
particularly  mentioned  and  set  forth  in  an  inventory  of  even  date" 
■was  held  not  to  be  "a  case  of  false  demonstration,  but  a  restriction 
of  the  operative  words;  so  that  nothing  passed  except  what  was 
specified  in  the  inventory"  (a;). 

Upon  the  same  principle  if  several  deeds  or  writings  are  connected 
as  parts  of  one  contract,  they  are  to  be  construed  with  reference  to 
one  another  and  to  the  general  intention  («/■) .  Thus,  a  bond  and  the 
■condition  of  defeasance  are  to  be  construed  together  as  one  contract(2) ; 
and  a  lease  and  counterpart,  being  in  the  same  terms  or  intended  so 
to  be,  make  but  one  deed  in  law,  and  a  mistake  or  ambiguity  in  one 
may  be  read  as  corrected  by  the  other  (a) .  So  with  contracts  by 
letter,  each  letter  must  be  construed  with  reference  to  the  whole 
correspondence  (fe). — Consequently,  if  several  documents  construed 
together  operate  as  a  bill  of  sale,  it  is  held  that  all  must  be  duly 
registered  under  the  Bills  of  Sale  Acts  (c) .  And  if  a  collateral  con- 
tract construed  together  with  a  registered  bill  of  sale  operates  as  a 
defeasance  of  the  latter,  the  bill  of  sale  is  void  because  not  complete(d) . 

It  is  a  rule  of  construction  that  general  words  are  to  be  construed 
in  application  to  the  particular  purpose  for  which  they  are  used; 
according  to  the  maxim,  "verba  generalia  restringuntur  ad  habili- 
tatem  rei  vel  personce."  The  tendency  of  modern  decisions  is  to  give 
less  effect  to  this  qualification  of  the  rule  that  every  provision  shall 
be  allowed  its  general  operation  than  in  the  past.  It  is  now  necessary 
to  find  some  common  or  dominating  feature  sufficient  to  establish  a 

JSfational  Provincial  Sk.  of  BngUmd  (ia76),  46  L.  J.  B.  11;  4  Ch.  D.  241; 
Early  v.  Sathbone  (18S8),  57  L.  J.  C.  652. 

(«)  Magee  v.  Lavell  (1874),  43  L.  J.  0.  P.  131;  L.  R.  9  C.  P.  107. 

Ix)  Wood  V.  Rowcliffe  (1851),  20  L.  J.  Ex.  285;  6  Ex.  407. 

(y)  WMtbread  v.  Smith  (1854),  23  L.  J.  0.  611;  3  De  G.  M.  &  G.  727; 
•G-artside  v.  SilJcstone  S;  Bodsworth  Coal  #  Iron  Co.  (1882),  51  L.  J.  O.  838;  21 
Oh.  D.  761;  Fairclo-ugA  v.  Swan  Brewery  Co.  (1912),  81  L.  J.  P.  O.  207; 
[1912]  A.  C.  565;  Stoomvaart  Maatschappij  Sophie  H.  v.  Merchants'  Marine 
Insce.  (1919),  89  L.  J.  K.  B.  834;   [1920]  A.  C. 

(z)  Coles  V.  Htdme  (1828),  7  L.  J.  0.  S.  K.  B.  29;  8  B.  &  C.  668. 

(«)  Matthews  v.  >Smallwood  (1910),  79  L.  J.  0.  322;   [1910]  1  Ch.  777. 

(6)  See  ante,    p.   13. 

(e)  Beckett  v.  Tower  Assets  Co.  (18'91),  60  L.  J.  Q.  B.  493;  [1891]  1  Q.  B. 
438;  Maas  v.  Pepper  (1905),  74  L.  J.  K.  B.  452;  [1905]  A.  C.  102. 

(d)  Edwards  v.  Marcus  (1894),  63  L.  J.  Q.  B.  363;   [18i94]  1  Q.  B.  587. 
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"  genus  "  before  it  oan  be  applied  (e).  General  words  following  an. 
enumeration  of  specific  tbings,  wbere  tbe  list  is  exbaustive,  are  con- 
strued as  applicable  primarily  to  tbings  ejusdem  generis  witb  those 
before  specially  enumerated.  A  policy  of  marine  insurance  in  tbe 
ordinary  form  against  "  all  other  perils  and  losses  "  is  restricted  to 
casualties  similar  to  those  specifically  enumerated  (/) . 

It  is  a  rule  of  construction,  concurrent  witb  tbe  above,  that  between 
different  meanings  that  is  to  be  preferred  which  tends  to  support  the 
contract;  according  to  tbe  maxim,  "verba  ita  sunt  intelligenda,  ut 
res  magis  valeat  quam  pereat  "  (g).  Thus,  the  expression  "  from  the 
day  of  the  date,"  which  is  prima  facie  exclusive  of  the  day,  may  be 
construed  as  including  it,  if  necessary  to  render  the  contract  valid  (h) . 
A  statement  of  tbe  consideration  of  a  contract  which  might  be  con- 
strued in  the  past  or  present  tense,  as  in  consideration  of  "  having 
agreed  "or  "  having  advanced,"  will  be  treated  as  an  equivocal  phrase 
susceptible  of  explanation  by  parol  evidence,  or  taken  as  referring 
to  a  transaction  simultaneous  with  tbe  promise  in  order  to  support 
it,  and  not  to  a  past  transaction  which  would  defeat  it  (^) .  Where 
the  parties  named  in  a  deed  covenanted  in  a  manner  which  purported 
to  bind  them  in  a  corporate  capacity  as  churchwardens  and  overseers, 
it  was  held  that  inasmuch  as  they  had  no  corporate  capacity  to  con- 
tract to  the  effect  intended,  the  deed  must  be  construed  as  binding 
them  personally;  and  an  express  proviso  against  any  personal  liability 
was  rejected  as  repugnant  to  their  covenant  (fc). — And  "  it  is  a  general 
rule,  that  whensoever  the  words  of  a  deed,  or  of  tbe  parties  without 
deed,  may  have  a  double  intendment,  and  tbe  one  standeth  witb  law 
and  right,  and  the  other  is  wrongful  and  against  law,  tbe  intendment 
that  standeth  with  law  shall  be  taken,;  "  as  expressed  in  the  maxim, 
"  ea  est  accipienda  interpretatio  quce  vitio  caret "  (l). 


(e)  SS.  Magnhild  v.  Molntyrfi  Bros.  #  Co.  (1920),  89  L.  J.  K.  B.  10;  [1920] 
3  K.  B.  321. 

(/)  Thames  and  Mersey  Marine  Ins.  v.  SamUton  (18'87),  56  L.  J.  Q.  B.  626; 
12  Ap.  Ca.  484;  S.iS.  Knutsimd  v.  Tillmanns  (1908),  77  L.  J.  Q.  B.  977;  [1908] 
A.  C.  406;  Stoomvaart  Mcmtsohappij  Sophie  if.  v.  Merchants'  Marine  Insce. 
(1919),  89  L.  J.K.  B.  834. 

ig)  Pollooh  V.  Staoy  (1847),  16  L.  J.  Q.  B.  132;  9  Q.  B.  1033. 

(A)  Pugh  V.  Lesds  {Duke)  (1777),  Cowp.  714;  Wilkinson  v.  Gaston  (1846),  15 
L.  J.  Q.  B.  339;  9  Q.  B.  137. 

(i)  Haigh  v.  Brooks  (1839),  10  A.  &  E.  309;  Goldshede  v.  Swan  (1847),  16 
L.  J.  Ex.  284;   1  Ex.  154. 

(ft)   Furnivall  v.   Coombes  (1843),  12  L.  J.  C.  P.  265;   5  Man.  &  (J.  736. 

(l)  Co.  Lit.  42  a;  Bacon's  Maxima,  Tracts,  p.  47;  Kay,  J.,  Mills  v.  Dunham 
(1891),  60  L.  J.  C.  367;   [1891]  1  Oh.  590. 
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A  party  using  ambiguous  expressions  is  bound  by  the  interpretation 
reasonably  put  upon  them  by  any  other  party  to  a  contract  (m) . 
Also  an  ambiguity  of  expression  is  to  be  taken  most  strongly  against 
the  party  using  it;  as  expressed  in  the  maxim,  "  verba  fortius  acci- 
piuntur contra  proferentem."  This  rule  is  the  last  to  be  resorted  to^ 
and  is  never  to  be  relied  upon  but  where  all  other  rules  of  construction 
fail.  It  is  applicable,  according  to  its  purport,  only  to  such  words 
as  can  be  attributed  exclusively  to  the  one  party,  and  not  to  ^vords 
that  are  the  common  language  of  both  parties  (w) .  Thus,  a  guarantee 
for  the  supply  of  goods  contained  in  a  letter  written  by  the  surety 
to  the  creditor  was  construed  most  strongly  against  the  writer,  as 
constituting  a  continuing  guarantee,  and  not  confined  to  one  occasion 
only  (o).  A  distinction  is  taken  between  an  indenture  and  a  deed 
poll;  in  an  indenture  executed  by  both  parties,  the  words  may  some- 
times be  considered  as  the  words  of  both,  but  in  a  deed  poll  the  words 
used  can  only  be  ascribed  to  the  executing  party  (^p).  A  policy  of 
life  insurance,  which  is  ordinarily  prepared  by  the  insurance  office 
in  the  form  of  a  deed  poll,  is  construed  most  strongly  against  the 
company:  and  a  policy  expressed  to  be  made  upon  the  basis  of  a 
declaration  of  particulars,  and  subject  to  the  condition  that  if  any 
statement  in  the  declaration  was  untrue  the  policy  should  be  void, 
was  construed  to  jpef  er  in  the  condition  only  to  statements  intentionally 
untrue,  and  not  to  the  statements  merely  incorrect  (q) .  The  presumed 
interpuetation  of  alternative  promises  gives  the  person  who  is  to 
perform  one  of  two  things  in  the  alternative  the  right  to  elect;  but 
here  also  the  presumption  yields  to  the  declared  intention  (r) ;  as  in 
the  case  of  options,  where  the  choice  may  be  at  the  election  of  the 
party  making  the  offer  or  of  the  person  to  whom  the  offer  is  made  (s) . 

In  construing  grants,  the  words  may  be  imputed  to  the  grantor 
only,  and  taken  most  strongly  against  him;  but  the  construction  of 


(m)  Ireland  v.  LiviMgs.Ume  (1872),  41  L.  J.  Q.  B.  201;  L.  R.  5  H.  L.  395 j 
Weigall  #  Co.  v.  Runoimcm  ^  Co.  (1916),  85  L.  J.  K.  B.  1187. 

(«)  Bacon's  Maxims,  reg.  3,  Tracts,  pp.  42,  46;  Shepp.  Touch,  by  Preston, 
87,   88;   Birrell  v.   Dryer   (1884),  9  Ap.   Ca.   345. 

(o)  Ilargreave  v.  Smee  (1829),  8  L.  J.  0.  S.  0.  P.  46;   6  Bing.  244. 

Qp)  Pordage  v.  Cole  (1669),  1  Wms.  Saund.  548;  Wood  v.  Copper  Miners'  Co. 
(1849),  18  L.  J.  C.  P.  293;  7  C.  B.  906. 

(§■)  Fowhes  V.  Manchester  ^  London  Assoe.  (1863),  32  L.  J.  Q.  B.  153;  3 
B.  &  S.  917;  Hemmings  v.  Sceptre  Life  Assoe.  (1905),  74  L.  J.  O.  231;  [1905] 
1  Ch.  365;  Joel  v.  Law  Union  ^  Crovm  Insi>e.  (1908),  77  L.  J.  K.  B.  1108- 
[1908]  2  K.  B.  863. 

(r)  Layton  v.  Pearce  (1778),  1  Dougl.  15.    See  post,  p.  498. 

(s)  Welohman  v.  Spinks  (1861),  5  L.  T.  385;  County  Hotel  &  Wine  Co  v 
L.  #  N.  W.  Ry.  (1920),  89  L.  J.  K.  B.  918;  [1921]  1  A.  O.  86. 
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a  grant  must  be  upon  the  instrument  considered  as  a  whole,  and 
therefore  the  hahendum  may  be  used  to  qualify  the  general  terms  oi 
the  grant  (i).  Also  the  covenants  of  the  grantor  are  to  be  taken 
most  strongly  against  himself,  due  regard  being  paid  to  the  intention 
as  collected  from  the  whole  context  of  the  instrument  (m)  . 

But  with  written  contracts,  the  expressions  of  which  are  agreed 
to  by  both  parties,  and  cannot  be  imputed  to  the  one  more  than  to 
the  other,  if  a  stipulation  is  capable  of  two  meanings,  each  equaliyi 
consistent  with  the  language  employed,  that  shall  be  adopted  which 
is  most  against  the  person  making  the  promise  or  covenanting  and 
in  favour  of  the  other  party  (d).  The  condition  of  a  bond  is  con- 
strued in  favour  of  the  obligor  {y).  Restrictive  conditions  of  sale  are 
oonstrued  in  favour  of  the  purchaser  {z).  And  "  generally  speaking, 
where  there  are  several  ways  in  which  the  contract  might  be  per- 
formed, that  mode  is  adopted  which  is  the  least  profitable  to  the 
plaintiff,  and  the  least  burthensome  to  the  defendant"  {a). — Upon 
the  same  principle  where  there  is  an  absolute  promise,  either  in  express 
terms  or  implied,  and  an  exception  engrafted  upon  it,  the  exception 
is  to  be  construed  strictly,  and  extends  only  so  far  as  it  is  expressed 
with  clearness  and  certainty;  and  if  the  language  of  the  exceptive 
clause  be  contradictory,  inconsistent  or  obscure,  it  will  not  qualify 
the  general  liability  (6).  Thus,  the  exception  in  a  bill  of  lading  of 
loss  by  "  thieves  "  was  construed  to  apply  only  to  thieves  from  with- 
out and  not  to  thieves  within  the  ship  who  wore  under  the  control  of 
the  master  (c) .  A  stipulation  in  a  charterparty  that  deck  cargo 
should  be  carried  "  at  merchant's  risk,"  was  held  to  except  only  the 
liabilities  of  the  shipowner  as  carrier,  but  not  a  claim  for  general 

(<)  Goodtitle  V.  Gibhs  (1826),  4  L.  J.  0.  S.  K.  B.  284;  5  B.  &  0.  709; 
Wolveridge  v.  Steward  (1833),  3  L.  J.  Ex.  360;  1  Or.  &  M.  «44.  See  WUles,  J., 
Williams  v.  James  (1867),  36  L.  J.  O.  P.  259;  L.  E..  2  C.  P.  381;  Jessel,  M.  R., 
Leech  v.  Schweder  (1874),  L.R.  9  Oh.  466,  n.;  and  Taylor  v.  St.  Helens  (1877), 
46  L.  J.  0.  857;  6  Ch.  D.  270. 

(«)  Sliepp.  Touch,  by  Prestou,  p.  166;  Browning  v.  Wright  (1799),  2  B.  &  P. 
18;  Smith  v.  Campion  (18a2),  1  L.  J.  K.  B.  43;  3  B.  &  Ad.  189. 

(«)  Warde  v.  Warde  (1852),  16  Bear.  103;  per  cwr.  McConnel  v.  MurphA/ 
(1873),  L.  R.  5  P.  C.  219;  Re  Btherington  S;  Lanes.  #  Torks.  Accident  Insoe. 
(1909),  78  L.  J.  K.  B.  684;   [1909]  1  K.  B.  591. 

(y)  Butler  v.    Wigge  (1667),  1  Wms.  Saund.  84. 

(z)  Knight-Bruce,  V.-C,  Seaton  v.  Mapp  (1846),  2  Coll.  562. 

(a)  Maule,  J.,  Cockburn  v.  Alemmder  (1848),  18  L.  J.  C.  P.  74;  6  O.  B.  814. 

(&)  BldersUe  S.S.  Co.  v.  BwthMiok  (1905),  74  L.  J.  K.  B.  338;  [1905]  A.  C. 
93;  Nelson  Line  v.  Jas.  Nelson  #  Co.  (1907),  77  L.  J.  K.  B.  82;  [1908]  A.  0. 
16;  Chartered  Bk.  of  India,  Australia  #  China  v.  British  India  Steam  Nav.  Co. 
(1909),  78  L.J.  P.O.  Ill;   [1909]  A.  C.  369. 

(o)  Taylor  v.  Liverptwl  #  Great  Western  Steam  Co.  (1874),  43  L.  J.  Q.  B.  205; 
L.  R.  9  Q.  B.  546.  See  Saqm  ^  Lawrence  n.  Steams  (1911),  80  L.  J.  K.  B. 
451;    [1911]   1   K.  B.  426. 
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average  for  the  jettison  of  deck  cargo  (d).  And  a  shipowner  can 
only  relieve  himself  from  liability  for  the  negligence  of  his  servants 
by  unequivocal  expressions  of  intention  to  do  so  (e).  And  if  a  ship- 
owner is  to  provide  the  means  of  carriage  at  a  port  of  discharge  or 
at  an  intermediate  port,  he  will  be  bound  to  provide  a  safe  medium, 
as  a  seaworthy  lighter,  and  cannot  throw  the  damage  resulting  from 
his  failure  to  do  so  on  the  shipper  without  specifying  by  way  of 
exception  the  precise  matter  in  which  he  failed  (/) .  There  is  a. 
statutory  exemption  of  the  shipowner  for  damage  to  goods  by  fire 
occurring  without  his  fault  or  privity  {g) .  Upon  the  same  principle 
an  exception  from  an  absolute  grant  is  construed  strictly  against  the 
grantor  (h) .  The  construction  of  words  of  exception  has  also  an 
important  bearing  upon  the  burden  of  proof  and  its  discharge  {i). 
It  is  a  principle  of  construction  that  any  words  in  a  deed  which 
show  an  agreement  to  do  a  thing  make  a  covenant  (Jc) .  It  is  always 
matter  of  construction  to  discover  what  is  the  sense  and  meaning  of 
the  words  employed  by  the  parties — "  In  some  cases  it  is  discovered 
from  one  single  clause;  in  others  it  is  only  to  be  made  out  by  the 
comparison  of  different  and  perhaps  distant  parts  of  the  same  instru- 
ment. But  after  the  intention  and  meaning  of  the  parties  is  once 
ascertained,  and  the  agreement  ie  once  inferred  from  the  words 
employed  in  the  instrument,  all  difficulty  which  has  been  encountered 
in  arriving  at  such  meaning  is  to  be  entirely  disregarded.  The  legal 
effect  and  operation  of  the  covenant  whether  framed  in  express  terma^ 
or  whether  the  covenant  be  matter  of  inference  and  argument,  is 
precisely  the  same;  and  an  implied  covenant,  in  this  sense  of  the 
term,  differs  nothing  in  its  operation  or  legal  consequences  from  an 
express  covenant"  (I).  Thus,  if  it  be  agreed  between  A.  and  B. 
that  B.  shall  pay  A.  a  sum  of  money  for  his  land,  and  both  parties 
seal  the  agreement,  there  is  a  covenant  by  A.  to  convey  the  land,  for 

(id)  Burton  V.  English  (1883),  53  L.  J.  Q.  B.  133;  12  Q.  B.  D.  218. 

(e)  The  Pearlmoor  (1904),  73  L.  J.  P.  50;    [1904]  P.  286;   EldersUe  S.S.  Co. 
V.  Borthwioh  (1905),  74  L.  J.  K.  B.  338;   [1905]  A.  0.  93. 

(/)  The  Galileo  (1914),  83  L.  J.  P.  102;   [1915]  A.  C.  199. 

(g)  Merchant  Shipping  Act,  1894,  s.  502;  Ingram  ^  Royle,  Ltd.  v.  Services 
Maritimes  du  Treport  (1914),  83  L.  J.  K.  B.  382;   [1914]  1  K.  B.  545. 

(A)  Sullen  v.  Denning  (1826),  4  L.  J.  O.  S.  K.  B.  314;  5  B.  &  0.  842;  Savill 
Bros.  V.  Bethell  (1902),  71  L.  J.  C.  652;   [1902]  2  Ch.  523. 

(«')  Andermn  v.  Morice  (1876),  46  L.  J.  Q.  B.  11;  1  Ap.  Ca.  713;  Munro  Brice 
#  Co.  V.  War  Bisks  Assn.,  Ltd.  (1919),  88  L.  J.  Q.  B.  509;   [1918]  2  K.  B.  78. 

(Jc)  1  Com.  Dig.  tit.  Covenant  A  2;  Easterby  v.  Sampson  (1830),  6  Bing.  644- 
Wdveridge  v.  Steward  (1833),  3  L.  J.  Ex.  360;  1  Cr.  &  M.  644;  Rigby  v  G  W 
Ry.  (1845),  15  L.  J.  Ex.  60;  14  M.  &  W.  811;  Williams  v.  Burrell  (1845-)  li 
L.  J.  O.  P.  98;  1  C.  B.  402.  ^        ^' 

(0  Per  cur.  Williams  v.  Burrell  (1845),  14  L.  J.  O.  P.  98;   1  C.  B.  402. 
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"  agreed  "  is  the  word  of  both  (m).    And  in  general,  a  deed  in  which 
"it  is  agreed  and  declared"  that  property  shall  be  settled  or  dealt 
with  in  a  certain  manner  is  construed  as  a  covenant  by  all  the  parties 
executing,  according  to  their  several  interests,  that  the  provisions  of 
the  deed  in  regard  to  the  property  shall  be  carried  out  (re) .     Upon 
this  principle  a  simple  acknowledgment  of  a  debt  in  a  deed  under 
seal  prima  facie  imports  that  it  must  be  paid,  and  therefore  a  covenant 
to  pay  it;  but  if  it  appeairs  to  be  made  for  a  special  purpose,  as  a 
mortgage  or  security  or  trust,  the  effect  will  not  be  extended  beyond 
the  purpose  intended  (o) .     So  an  agreement  to  pay  or  remunerate  a 
person  proportionately  to  the  annual  return  from  a  business  or  under- 
taking for  a  period  of  years,  may  import  a  contract  by  the  buyer  to 
continue  a  business  or  find  work  during  the  stipulated  period  (p) . — 
In  leases,  a  covenant  by  the  lessee  to  repair  the  demised  premises, 
"the  said  premises  being  previously  put  in  repair"  by  the  lessor, 
imports  a  covenant  by  the  lessor  to  put  the  premises  into  repair  (q) . 
A  covenant  in  a  lease  to  "  keep  "  premises  in  repair  imports  putting 
them  in  repair  (r) .    A  covenant  to  plough  and  cultivate  the  demised 
premises,  "except  the  rabbit  warren  and  sheep  walk,"  was  held  to 
import  a  covenant  not  to  plough  the  latter  (s) .     And  a  covenant  by 
the  tenant  ' '  that  he  shall  at  all  times  during  the  term  fold  the  flock 
of  sheep  which  he  shall  keep  upon  the  demised  premises  upon  such 
parts  where  the  same  have  been  usually  folded,"  was  held  to  import 
a  covenant  to  keep  a  flock  of  sheep  upon  the  premises  and  fold  them 
there  (t): — "  But  it  must  be  clear  that  the  words  are  intended  to 
operate  as  an  agreement,  and  not  merely  as  words  of  condition  or 
qualification  "  (m)  .    A  covenant  by  the  lessee  not  to  assign  the  demised 
premises  without  the  consent  of  the  lessor,  "  such  consent  not  being 

(m)  Pordage  v.  Cole  (166'9),  1  Wms.  Saimd.  548 ;  Wood  v.  Copper  Miners'  Co. 
(1849),  18  L.  J.  0.  P.  293;  7  C.  B.  906. 

{n)  Re  Be  Bos'  TrusU  (1885),  55  L.  J.  C.  73;  31  Oh.  D.  81;  Re  Smith,  W.  N. 
[1900]  p.   75. 

(o)  Courtney  v.  Taylor  (1843),  12  L.  J.  C.  P.  330;  6  Man.  &  G.  851;  Isaacson 
V.  Harwood  (1868),  37  L.  J.  0.  209;  L.  R.  3  Ch.  225;  Jackson  y.  N.  B.  Ry. 
<1877),  47  L.  J.  C.  303;  7  Ch.  D.  573. 

(^)  Mclntyre  v.  Belcher  (1863),  32  L.  J.  C.  P.  264;  14  C.  B.  N.  S.  654;  Re 
\Railway  ^  Bleotric  Appliances  Co.  (I8188),  57  L.  J.  C.  1027;  38  Oh.  D.  597; 
Ogdens,  Ld.  v.  Nelson  (1905),  74  L.  J.  K.  B.  433;  [1905]  A.  O.  109;  Devotudd 
V.  Rosser  (1906),  75  L.  J.  K.  B.  688;   [1906]  2  K.  B.  728. 

{q)  Cannoch  v.  Jones  (1849),  18  L.  J.  Ex.  204;   3  Ex.  233. 

(>-)  Payne  v.  Maine  (1847),  16  L.  J.  Ex.  130;  16  M.  &  W.  541;  Saner  v. 
Bilton  (1878),  47  L.  J.  C.  267;  7  Ch.  D.  815. 

(s)  St.  Albans  {Duke)  v.  Ellis  (1812),  16  East,  352. 

It)  Webb  V.  Plummer  (1819),  2  B.  &  Aid.  746;  S.  P.,  Shrewsbury  (Barl)  v. 
Gould  (1819),  2  B.  &  Aid.  487. 

(«)  Per  cur.  Wolveridge  v.  Steward  (1833),  3  L.  J.  Ex.  360;   1  Or.  &  M.  644. 
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•arbitrarily  withheld,"  is  construed,  not  as  importing  a  covenant  by 
the  lessor  against  withholding  his  consent  arbitrarily,  but  only  as  a 
conditional  covenant  of  the  lessee  (a?) .  And  an  assignment  of  a  lease, 
subject  to  the  payment  of  the  rent  and  the  performance  of  the  cove- 
nants contained  in  the  lease,  does  not  import  a  covenant  by  the 
assignee;  who  is  impliedly  liable  to  indemnify  the  assignor  only  so 
long  as  he  remains  in  possession  as  assignee  (^) . 

The  terms  of  a  recital  in  a  deed  may  import  a  covenant.  Thus, 
"where  a  lease,  after  reciting  an  agreement  that  the  lessee  should 
pull  down  an  old  building  and  erect  a  new  one,  contained  an  express 
covenant  by  him  to  keep  and  leave  such  new  building  in  repair,  it 
was  held  that  there  was  a  constructive  covenant  by  the  lessee  to  erect 
the  building  according  to  the  recital  {z) .  A  recital  in  a  composition 
deed,  that  the  debtor  had  agreed  to  pay  a  given  composition  to  all 
his  creditors,  was  held  to  amount  to  a  covenant  on  which  a  creditor 
might  sue  for  his  composition  (a) .  But  the  recital  of  an  agreement 
does  not  create  a  covenant  where  there  is  an  express  covenant  to  be 
found  in  the  witnessing  part  relating  to  the  same  subject-matter  (b); 
nor  on  the  other  hand,  can  the  effect  of  a  covenant  be  qualified  by  the 
terms  of  a  recital  (c).  And  "the  court  ought  to  be  cautious  in 
spelling  a  covenant  out  of  a  recital  of  a  deed;  because  that  is  not  the 
part  of  a  deed  in  which  covenants  are  usually  expressed"  (d). 

"  A  covenant  in  law  is  an  agreement  which  the  law  infers  or  implies 
from  the  use  of  certain  words  having  a  known  legal  operation  in 
the  creation  of  an  estate;  so  that,  after  they  have  had  their  primary, 
operation  in  creating  the  estate,  the  law  gives  then!  a  secondary  force, 
by  implying  an  agreement  on  the  part  of  the  grantor  to  protect  and 
preserve  the  estate  so  by  those  words  already  created  "  (e).  Thus  at 
common  law  the  words  "  give  "  or  "  grant  "  implied  in  law  a  warranty 
or  covenant  for  title  (/) .  But  this  covenant  was  taken  away  by  the 
Law  of  Property  Amendment  Act,  1845,  s.  4. — In  a  lease  by  deed 
the  word  "  demise  "  implies  a  covenant  in  law  for  title,  and  for  the 

(»)  Treloar  v.  Bigge  (1873),  43  L.  J.  Ex.  95;   L.  R.  9  Ex.   151. 

iy)  Wolveridge  v.   Steward  (1833),  1  L.  J.  Ex.  360;   1  Or.  &  M.  644. 

Iz)  Easterby  v.  Sampson  (1830),  6  Bing.  644;   1  Or.  &  J.  105. 

(a)  Brooles  v.  Jennings  (1866),  L.  R.  1  0.  P.  476. 

(S)  D«W6S   V.   Tredwell   (18«1),  18  Oh.  D.  354. 

(c)  Bird  V.  'Lake  (1863),  1  H.  &  M.  Ill;  Stephens  v.  Junior  Army  i^  Navy 
Stores  (1914),  84  L.  J.  Oh.  56;   [1914]  2  Ch.  516. 

id)  Per  cur.  Farrall  ».  Hilditch  (1859),  28  L.  J.  0.  P.  221;  5  0.  B.  N.  S. 
854. 

(e)  Per  cur.  Williams  v.  Burrell  (1845),  14  L.  J.  C.  P.  98;   1  C.  B.  402. 

(/)  Nokes'  case  (1599),  4  Co.  81  a;  Co.  Lit.  384  a;  Shepp.  Touch,  by  Preaton 
181,  184. 


160  .  CONTEACTS  IN  WRITING. 

quiet  enjoyment  of  the  demised  premises  during  the  term  (gf).  But 
an  express  covenant  to  the  like  effect  supersedes  or  qualifies  the  implied 
covenant,  according  to  the  maxim,  "  expressum  facit  cessare  taciturn"; 
and  the  lessor  may  by  express  covenant  limit  the  liability  to  his  own 
acts  (h) .  A  covenant  in  law  is  implied  upon  the  part  of  the  lessee- 
from  the  words  "yielding  and  paying"  used  in  the  reservation  of 
rent  (i). 

A  covenant  in  law,  as  the  covenant  for  quiet  enjoyment  implied 
in  the  word  "  demise,"  is  limited  to  the  estate  of  the  lessor  and  ceases 
with  the  determination  of  that  estate  (k) ;  whereas  a  covenant  in  fact, 
though  arising  by  construction  only,  has  no  such  implied  limitation, 
but  presumptively  covers  the  whole  term  demised  (I) .  Also  the 
liability  of  the  lessee  upon  mere  covenants  in  law  is  limited  to  his 
retaining  the  privity  of  estate  with  the  lessor,  and  ceases  upon  an 
assignment  of  the  lease  to  another  person;  an  express  or  constructive 
covenant  continues  according  to  its  terms  notwithstanding  such 
assignment  (m). 

By  the  Conveyancin,g  and  Law  of  Property  Act,  1881,  s.  7,  certain 
covenants  formerly  inserted  in  purchase  deeds  and  mortgages  are  to- 
be  implied.  Persons  expressed  to  convey  freeholds  as  "  beneiicial 
owner  "  covenant  for  title,  for  quiet  enjoyment,  against  incumbrances, 
and  for  further  assurance.  A  conveyance  as  "  mortgagee,"  "  trustee," 
or  "  personal  representative  "  of  a  deceased  person  imports  a  covenant 
that  the  party  has  not  incumbered.  A  conveyance  as  "  settlor  " 
imports  a  covenant  for  further  assurance.  A  committee  of  a  lunatic 
or  other  person  conveying  under  an  order  of  the  court  covenants 
against  his  personal  incumbrances.  In  the  case  of  a  conveyance  of 
a  lease  as  "  beneficial  owner  "  there  is  a  covenant  implied  that  thjs 
lease  is  a  valid  and  subsisting  lease,  in  addition  to  the  others  implied 
in  a  conveyance  of  freeholds.  A  person  expressed  to  convey  as  mort- 
gagor covenants  to  the  effect  of  a  person  expressed  to  convey  as. 
"beneficial  .owner,"  but  in  a  more  stringent  form. 

(g)  Nokes'  case  (1599),  4  Co.  81  a;  Baynes  v.  Lloyd  (1S95),  64  L.  J.  Q.  B. 
787;  [1895]  2  Q.  B.  610.  See  Jones  v.  Lavington  (1902),. 72  L.  J.  K.  B.  98; 
[1903]  1  K.  B.  253. 

(A)  Line  V.  Stephenson  (183S),  7  L.  J.  0.  P.  263;  5  Bing.  N.  C.  183. 

(j)  Thursby  v.  Plant  (1669),  1  Wms.  Saund.  280,  305,  u.  (/);  Vyvyan  v. 
Arthur  (1823),  1  L.  J.  0.  S.  K.  B.  138;   1  B.  &  C.  410. 

,(/c)  Peiifold  V.  Abbott  (1862),  32  L.  J.  Q.  B.  67;  Baynes  v.  Lloyd  (1895),  64 
L.  J.  Q.  B.  787;   [1895]  2  Q.  B.  610. 

{I)  Williams  v.  Burrell  (1845),  14  L.  J.  C.  P.  98;  1  C.  B.  402;  Loch  v.  lurza 
(1865),  34  L.  J.  C.  P.  201;  19  C.  B.  N.  S.  96;  Stuart  v.  Joy  (1903),  73  L.  J. 
K.  B.  97;   [1904]  1  K.  B.  362. 

(m)  Thursby  v.  Plant  (1669),  1  Wms.  Saund.  277,  and  notes;  Swansea  (Corp.) 
V.  Thomas  (18S3),  52  L.  J.  Q.  B.  340;  10  Q.  B.  D.  48;  Baynton  v.  Morgan 
(188.8),  58  L.  J.  Q.  B.  139;   22  Q.  B.  D.  74. 
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oilOl 176 

The  Statute  of  Frauds,  and  the  Sale  of  Goods  Act,  1893,  so  far  as 
it  replaces  the  Statute  of  Frauds,  apply  as  well  to  a  sale  by  auction, 
as  to  a  sale  by  private  contract,  and  whether  the  subject-matter  of 
the  contract  be  land  or  goods  (a).  The  sections  are  alternative  and 
non-exdusive  (6).  Thus  a  contract  for  the  sale  of  goods,  part  of 
which  were  accepted  and  received  in  performance  of  the  contract, 
must  nevertheless  be  in  writing  if  it  is  not  to  be  completely  performed' 
on  both  sides  within  the  space  of  one  year  ^c) ;  and  a  lease  for  three 
years,  unless  accompanied  by  possession,  is  open  to  the  same 
objection  (d). 

The  provisions  of  the  Statute  of  Frauds  which  affect  contracts  are 
the  1st,  2nd,  3rd,  and  4th  sections,  which  apply  to  future  transactions, 
and  enact  in  effect: — Sect.  1.  "  Allleases,  estates,  interests  of  freehold, 
or  terms  of  years,  or  any  uncertain  interest  of,  in,  to,  or  out  of  any 
messuages,  manors,  lands,  tenements  or  hereditaments  made  or  created 

(a)  Blagden  v.  Bradlear  (1806),  12  Ves.  466  ;  Kenworthy  v.  Sehofield  (1824),  2  L.  J. 
O.  S.  K.  B.  175  ;  2  B.  &  C.  945. 

(i)  JBolton  {lord)  v.  Tomlin  (1836),  6  L.  J.  K.  B.  45 ;  5  A.  &  E.  856 ;  Frested  Miners' 
Co.  V.  Garners,  Ltd.  (1910),  79  L.  J.  K.  B.  1143  ;  [1910]  2  K.  B.  776  ;  on  appeal 
(1911),  80  L.  J.  K.  B.  819  ;  [1911]  1  K.  B.  425. 

(c)  Boydellv.  Drummond  (1809),  11  East,  142. 

{d,.Mge  v.  Strafford  (1831),  9  L.  J.  O.  S.  Ex.  101 ;  1  Or.  &  J.  391. 
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by  livery  of  seisin  only  or  by  parol,  and  not  put  in  writing  and 
signed  by  the  parties  so  making  or  creating  the  same,  or  their  agents 
thereunto  lawfully  authorised  by  writing,  shall  have  the  force  and 
effect  of  leases  or  estates  at  will  only,  and  shall  not,  either  in  law  or 
equity,  be  deemed  or  taken  to  have  any  other  or  greater  force  or 
effect;  any  consideration  for  making  any  such  parol  leases,  or  estates, 
or  any  former  law  or  usage  to  the  contrary  notwithstanding." — 
Sect.  2.  "  Except  nevertheless  all  leases  not. exceeding  the  term  of 
three  years  from  the  making  thereof,  whereupon  the  rent  reserved 
to  the  landlord  during  such  term  shall  amount  unto  two  third  parts 
at  least  of  the  full  improved  value  of  the  thing  demised. "^ — Sect.  3. 
"And  moreover  that  no  leases,  estates,  or  interests,  either  of  freehold 
or  terms  of  years,  or  any,  uncertain  interest,  not  being  copyhold  or 
customary  interest  of,  in,  to  or  out  of  any  messuages,  manors,  lands, 
tenements,  or  hereditaments  shall  be  assigned,  granted  or  surrendered, 
unless  it  ,be  by  deed  or  note  in  writing,  signed  by  the  party  so 
assigning,  granting,  or  surrendering  the  same,  or  their  agents  there- 
unto lawfully  authorised  by  writing,  or  by  act  and  operation  of 
law." — Sect.  4.  "No  action  shall  be  brought  whereby  to  charge  any 
executor  or  administrator  upon  any  special  promise  to  answer  damages 
out  of  his  own  estate;  or  whereby  to  charge  the  defendant  upon  any 
special  promise  to  answer  for  the  debt,  default  or  miscarriages  of 
another  person;  or  to  charge  any  person  upon  any  agreement  made 
upon  consideration  of  marriage;  or  upon  any  contract  or  sale  of  lands, 
tenements  or  hereditaments,  or  any  interest  in  or  concerning  them; 
or  upon  any  agreement  that  is  not  to  be  performed  within  the  space 
of  one  year  from  the  making  thereof;  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum  or  note 
thereof  shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  thereunto  by  him  lawfully 
authorised." 

The  sections  1,  2,  3,  relate  primarily  to  the  creation  and  transfer 
of  estates  and  interests  in  land,  a  subject  which  does  not  fall  within 
the  scope  of  this  work.  They  are  here  noticed  because  they  include 
leases,  which  operate  by  way  of  contract  between  landlord  and  tenant, 
besides  demising  the  land.  Also  these  sections  require  formalities 
in  part  similar  to  those  of  the  4th  and  17th  sections,  and  they  are  so 
far  subject  to  the  same  construction.  Sect.  17  is  now  replaced  and 
substantially  re-enacted  by  the  Sale  of  Goods  Act,  1893,  s.  4.  By 
the  Real  Property  Act,  1845,  s.   3,  a  lease  of  any  tenements  and 
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hereditaments  for  a  term  exceeding  three  years,  and  whereon  the 
rent  reserved  does  not  amount  unto  two  third  parts  at  least  of  the 
full  improved  value  was  "void  at  law  unless  made  by  deed."  But 
it  might  be  effective  in  equity  as  an  agreement  for  a  lease  (e);  and 
if  the  agreement  was  one  of  which  a  court  of  equity  would  grant 
specific  performance,  must  now  be  treated  as  a  lease  in  fact  to  all 
intents  and  purposes  by  force  of  the  Judicature  Act,  1873  (/).  The 
Real  Property  Act,  1845,  s.  3,  has  therefore  a  very  limited  application 
now.  Leases  made  by  deed  do  not  require  the  further  formaKty  of 
signature  as  required  by  the  Statute  of  Frauds  {g) .  Leases  not 
exceeding  three  years  from  the  making  thereof,  within  the  above 
exception  of  sect.  2,  are  held  to  be  thereby  also  excepted  from  the 
4th  section  of  the^atute,  which  requires  writing  and  signature  for 
contracts  concerning  interests  in  land;  such  leases  may  therefore  still 
be  made  as  at  common  law  without  deed  or  writing  (/j).  The  excep- 
tion includes  all  leases  which  do  not  necessarily  exceed  the  term  of 
three  years;  a  lease  which  may  last  for  less  than  three  years,  though 
it  may  last  longer,  is  within  the  exception  {i) .  It  includes  leases 
for  a  term  to  commence  at  a  future  time,  provided  the  term  does  not 
extend  beyond  three  years  from  the  making  of  the  lease  (fc) .  A  lease 
for  a  term  of  less  than  three  years,  with  a  right  in  the  lessee  by  giving 
notice  to  continue  it  beyond  three  years,  is  within  the  exception  (Z). 
Prior  to  the  Judicature  Act,  a  demise  which  was  not  by  deed  was 
not  absolutely  void  of  effect,  and  might  operate  as  an  agreement  for 
a  lease,  if  capable  of  that  construction.  It  could  be  the  ground  of 
an  action  for  not  accepting  or  not  granting  the  lease,  or  for  any  other 
breach  (m) ;  or  regulate  the  conditions  of  a  tenancy  subsisting  in  fact 
upon  an  entry  and  occupation  under  it,  though  not  effective  in  creating 
the  term  of  years  agreed  upon  {n) . — But  unless  it  satisfied  the  require- 
ments of  the  4th  section  of  the  Statute  of  Frauds  in  regard  to  writing 

(«)  Farlcer  t.  TasweU{l%5S),  27  L.  J.  C.  812;  2  De  G.  &  J.  559  ;  Eusel  v.  Waiion 
(1879),  48  L.  J.  C.  413  ;   U  Oh.  D.  129. 

(/)  Wahh  r.  Lonsdale  (1882),  52  L.  J.  C.  2 ;  21  Ch.  D.  9  ;  Lowther  v.  Seaver  (1889), 
58  L.  J.  G.  485 ;  41  Ch.  D.  248 ;  Zimbler  v.  Abrahams  (1902),  72  L.  J.  K.  B  103  ■ 
[1903]  1  K.  B.  657. 

iff)  Avelim  v.  Whitson  (1842),  12  L.  J.  0.  P.  58  ;  4  Man.  &  G.  801. 

(h)  Edge  v.  Strafford  (1831),  9  L.  J.  O.  S.  Ex.  101  ;  1  Cr.  &  J.  391  ;  Bolton  {Lord)  t 
Tomlin  (1836),  6  L.  J.  K.  B.  45  ;  5  A.  &  E.  856. 

(«)  Cotton,  L.  J.,  Ex  p.  Voisey  (1882),  52  L.  J.  C.  121 ;  21  Oh.  D.  464. 

{k)  Per  cur.  Edge  v.  Strafori  (1831),  9  L.  J.  O.  S.  Ex.  101  ;  1  Cr.  &  J.  391  •  Solton 
{Lord)  Y.  Tomlin  (1836\  6  L.  J.  K.  B.  45  ;  5  A.  &  E.  856. 

(?)  HandY.  Hall  (1877),  46  L.  J.  Ex.  603  ;  2  Ex.  D.  355. 

(m)  Stranhs  v.  St.  John  (1867),  36  L.  J.  C.  P.  118  ;  L.  R.  2  0.  P.  376. 

{»)  Martin  v.  Smith  (1874),  43  L.  J.  Ex.  42  ;  L.  E.  9  Ex.  50. 
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and  signature,  as  being  a  contract  concerning  an  interest  in  land,  or 
an  agreement  not  to  be  performed  within  a  year,  there  was  no  right 
of  action  against  the  lessee  for  damages  for  not  taking  possession, 
even  where  the  lease  was  valid,  as  falling  within  the  exception  con- 
tained in  sect.  2  of  the  statute  (o). 

Section  4.  Special  promise  by<  executor  or  administrator  to  answer 
damages  out  of  his  own  estate. 

The  executor  or  administrator  of  a  deceased  person  is  liable  to- 
answer  damages  in  respect  of  the  liabilities  of  the  testator  or  intestate 
only  to  the  extent  of  the  assets  which  come  to  his  hands,  to  be 
administered  in  due  course;  and  a  promise  to  pay  is  presumptively 
referable  to  his  liability  in  that  character.  But  he  may  give  a  special 
promise  to  answer  such  damages  out  of  his  own  estate;  and  such 
promise  must  satisfy  the  requirements  of  the  statute,  in  addition  to 
the  necessary  conditions  of  a  binding  contract  {p) . — The  promise  must 
be  made  upon  a  valid  consideration;  and  forbearance  by  a  creditor 
of  the  deceased  to  sue  the  executor  would  form  such  a  considera- 
tion (g);  but  executors  majy  render  themselves  liable  to  pay  a  debt 
of  their  testator  de  bonis  propriis,  by  acts  or  conduct  amounting  to 
an  admission,  of  assets  (r) . — ^An  executor  or  administrator  cannot  b& 
charged  with  the  payment  of  a  legacy  or  distributive  share  as  a  debt 
upon  an  implied  promise,  the  proper  remedy  being  by  a  suit  for  the 
administration  of  the  estate;  and  a  special  promise  to  pay  out  of 
his  own  estate  must  satisfy  the  requirements  of  the  statute,  and  must 
also  be  made  upon  a  valid  consideration  (s).  But  if  there  be  a 
sufficient  admission  of  assets,  the  executor  may  be  charged  upon  his 
admission  with  the  legacy  as  a  debt  for  money  had  and  received,  or 
upon  an  account  stated,  and  made  liable  to  pay  the  amount  de  bonis 
propriis  (t). 

(o)  Ter  cur.  Edge  M.Strafford  (1831),  9  L.  J.  0.  S.  Ex.  101  ;  1  Cr.  &  J.  391. 

{p)  Forth  V.  Stanton  (16fi9),  1  Wms.  Saund.  220;  Mann  v.  Hughes  (1778),  4  Bro. 
P.  0.  550;  7  T.  K.  350,  n. ;  Philpot  v.  Brimt  (1828),  6  L.  J.  0.  S.  0.  P.  182;  4 
Bing.  717. 

(})  Barber  v.  Fox  (1670),  2  Wms.  Saund.  418. 

(r)  Childs  v.  Monins  (1821),  2  Br.  &  B.  460  ;  JRe  Marvin  (1905),  74  L.  J.  C.  699;  [1905], 

2  Ch.  490. 

(»)  Dee/ca  v.  Strtttt  (1794),  S  T.  R.  690  ;  Jones  v.  Tanner  (1827),  6  L.  J.  0.  S.  K.  B. 
71 ;  7  B.  &  C.  642. 

{t)  Davis  V.  JRetjMer  (1672),  2  Lev.  3;  1  Vent.  120  ;  ffart  v.  Minors  (ISS.^),  4  L.  J. 
Ex.  275  ;  2  Or.  &  M.  700  ;  Moward\.  Brou-nUll  (1853),  23  L.  J.  Q.  B.  23. 
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Section  4.  Special  promise  to  answer  for  the  debt,  default  or  mis- 
carriages of  another  person. 

The  criterion  by  which  it  is  determined  whether  the  promise  is 
within  the  statute  is  whether  the  person  whose  debt,  default  on  mis- 
carriage is  guaranteed  is  liable  as  well  as  the  guarantor;  if  there  is 
a  dual  liability  to  the  promisee  the  case  is  within  the  statute;  but 
if  goods  are  supplied  to  another  or  work  done  for  him  upon  the  credit 
of  the  promiser  only,  the  case  is  not  within  the  statute,  because  there 
is  no  debt  of  another  (m)  .  A  promise  to  pay  for  goods  supplied  to 
an  infant,  not  being  necessaries,  is  not  within  the  statute,  because 
the  infant  is  not  liable  (cc) .  And  the  statute  does  not  apply  to  a  debt 
for  which  the  promiser  himself  is  liable,  though  the  payment  of  it 
may  exonerate  another  {y) .  Upon  the  same  principle  a  warranty 
by  an  agent  of  his  authority  to  contract  a  debt  or  liability  for 
another,  as  by  ordering  goods  or  work  on  his  account,  is  not  within 
the  statute,  because  it  only  guarantees  that  the  principal  is  bound, 
not  that  he  will  pay  the  debt  (z) .  And  the  engagement  of  an  agent, 
by  which  he  guarantees  the  performance  of  contracts  made  for  his 
principal,  is  held  not  to  be  within  the  statute,  though  it  may  result 
in  payment  of  the  debt  of  another  (a). 

Where  the  promise  is  founded  upon  some  netv  consideration  suffi- 
cient in  law  to  support  it,  and  is  not  merely  for  the  debt,  default 
or  miscarriage  of  another,  such  an  undertaking,  though  in  effect  it 
be  to  answer  for  another  person,  is  considered  as  an  original  promise, 
and  not  within  the  statute  (6);  as  a  promise  to  pay  the  debt  of  a 
person  who  had  been  arrested  under  a  ca.  sa.,  on  condition  of  his 
discharge  from  custody,  because  the  original  debt  was  extinguished 
by  that  form  of  execution  (c) ;  so  where  a  purchaser  of  goods,  being 
unable  to  pay  for  them,  transferred  the  benefit  of  his  contract  to  a 
third  party,  who  promised  to  pay  the  price  instead  of  the  former, 
who  was  discharged,  the  new  promise  to  pay  was  held  not  to  be- 
within  the  statute  (d) .    A  promise  to  pay  a  composition  on  the  debts 

(m)  Birkmyr  v.  Darnell  (1705),  Salk.  27  ;  1  Sm.  L.  C.  287  ;  Harhwg  India  Suhher 
Comb  Oo.  V.  Martin  (1902),  71  L.  J.  K.  B.  629 ;  [1902]  1  K.  B.  778  ;  Davys  v.  Bmwell 
(1913),  82  L.  J.  K.  B.  499 ;  [1914]  2  K.  B.  47. 

{x)  Barris  v.  Buntbach  (1757),  1  Burr.  373. 

\y)  Lacy  v.  MeNeile  (1824),  4  Dowl.  &  R.  7;  Orrell  v.  Coppoek  .(1856),  26  L.  J.  0 
269. 

(z)  Lakeman  v.  Momtstephen  (1870),  39  L.  J.  Q.  B.  275  ;  L.  R.  7  H,  L.  17 

[a)  Sutton  V.  Grey  (1894),  63  L.  J.  Q.  B.  633 ;   [1894]  1  Q.  B.  285. 

(})  Forth  V.  Stanton  (1669),  1  Wms,  Saund.  at  p.  229. 

(c)  Butcher  v.  Steuart  (1843),  12  L.  J.  Ex.  391  ;   11  M.  &  W.  857. 

{d)  Browning  v.  StailardX\6\i),  ,6  Taunt.  450. 
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of  another  in  consideration  of  the  creditors  assigning  their  debts  to 
the  promiser  is  not  within  the  statute,  because  it  amounts  to  a  pur- 
chase of  the  debts,  and  not  a  promise  to  pay  them  (e).  So,  where  an 
assignment  of  a  debt  or  an  order  for  payment  upon  the  debtor  is 
accepted  in  discharge  of  a  debt  of  the  assignor  to  the  assignee,  a 
promise  by  the  debtor  to  pay  the  assignee  instead  of  his  original 
creditor  is  not  within  the  statute,  because  it  is  a  promise  to  pay  his 
own  debt,  and  not  that  of  his  creditor,  which  is  discharged  (/) . 

'  The  statute  applies  only  to  debts  and  liabilities  due  to  the  promisee 
himself;  promises  to  answer  for  debts  or  liabilities  due  to  a  person 
other  than  the  promisee  are  not  within  the  statute.  Thus  where  a 
person  assigns  the  benefit  of  a  debt  or  contract  to  which  he  is  entitled 
and  which  he  guarantees  to  the  assignee,  his  guarantee  is  not  within 
the  statute,  because  the  debt  or  liability  is  due  to  himself  and  not  to 
the  assignee  {g).  For  the  same  reason  a  promise  made  to  the  bailiS 
of  a  County  Court,  in  consideration  of  his  releasing  a  debtor  from 
arrest,  to  pay  the  debt,  was  held  valid  although  not  in  writing  {h) . — 
Also  a  promise  of  indemnity  or  promise  to  answer  for  a  debt  or 
liability  due  by  the  promisee  himself  is  not  within  the  statute  (?) : 
as  a  promise  to  pay  a  promissory  note  which  the  promisee  had  made 
to  another  person  (fc);  a  pronaise  to  indemnify  against  the  costs  of 
an  action  to  be  brought  or  defended  by  the  promisee  (Z). — ^So  an 
indemnity  given  to  a  person  for  becoming  bail  for  the  appearance 
of  another  on  a  criminal  charge  is  not  within  the  statute,  because 
there  is  no  debt  or  duty  owing  from  the  person  bailed  to  the  person 
who  becomes  bail  (m) .  But  an  indemnity  given  to  the  surety  in  a 
bail  bond  in  a  civil  action  was  held  within  the  statute,  on  the  ground 
that  in  civil  proceedings  there  is  a  legal  duty  in  the  person  bailed 
towards  his  bail  to  keep  him  harmless  by  surrendering  or  paying 
the  debt  {n). 

A  promise  is  not  brought  within  the  statute  merely  because  it 
results  in  discharging  the  debt  or  liability  of  another,  where  such  is 
not  the  primary  object  or  intention:  as  a  promise  to  pay  off  a  lien 

{e)  Amtey  v.  Harden  (1804),  1  B.  &  P.  N.  R.  124. 

(/)  Lacy  V.  McNeils  (1824),  4  Dowl.  fr  E.  7  ;  Bodgson  v.  Anderson  (1824),  3  B.  &  0. 
842. 

(g)  Hargreaves  v.  Parsons  (1844),  14  L.  J.  Ex.  260  ;    13  M.  &  W.  570. 
A)  Header  v.  Eingham  (1862),  32  L.  J.  C.  P.  108  :    13  C.  B.  N.  S.  344. 
(i)  Guild  V.  Conrad  (1894),  63  L.  J.  Q.  B.  721 ;  [1894]  2  Q.  B.  886. 
(k)  Eastwood  v.  Kenyan  (1840),  9  L.  J.  Q.  B.  409 ;    11  A.  &  E.  438. 
{l)  Adams  v.  Dancey  (1830),  8  L.  J.  O.  S.  0.  P.  165  ;  6  Bing.  606. 
Im)  Cripps  v.  SartnoU  (1863),  32  L.J.  Q.  B.  381  ;  4  B.  &  S.  414. 
('«)   Green  v.  Gresswell  (1839),  9  L.  J.  Q.  B.  63  ;  10  A,  &  E.  453. 
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on  property  which  the  creditor  holds  for  the  debt  of  another,  in 
consideration  of  his  giving  up  possession,  though  the  payment  of 
the  lien  would  prima  facie  discharge  the  debt  (o);  a  promise  by  a 
sub-purchaser  of  goods  to  pay  off  the  lien  of  the  seller  for  the  original 
price,  in  order  to  obtain  possession  of  the  goods  sold  (p) ;  a  promise 
to  a  landlord  to  pay  the  rent  actually  due  by  his  tenant,  in  considera- 
tion of  the  former  giving  up  possession  of  the  goods  distrained,  or 
refraining  from  levying  a  distress  (q) . 

A  promise  to  answer  for  future  or  contingent  debts  of  another  is 
within  the  statute:  as  a  promise  to  answer  for  a  debt  for  goods  to  be 
sold  to  him  on  the  faith  of  such  promise  (n) ;  a  promise  to  discount 
bills  to  be  accepted  by  another  in  payment  of  goods  to  be  supplied 
to  him  upon  credit  of  the  bills  (s) ;  a  promise  to  answer  for  the  rent 
of  another  accruing  due  in  future  (t). — A  promise  to  give  a  guarantee 
for  the  debt  of  another  is  as  much  within  the  statute  as  the  guarantee 
itself  (m)  .  But  a  promise  to  procure  another  person  to  sign  a 
guarantee  for  the  debt  of  another  is  not  within  the  statute,  though 
the  guarantee  would  be  (x).  The  guarantees  of  parties  to  bills  of 
exchange  and  negotiable  instruments,  as  that  of  the  drawer  or  indorser 
for  payment  by  the  acceptor,  are  created  and  regulated  by  the  custom 
of  merchants  independently  of  the  Statute  of  Frauds  {y). 

The  terms  default  and  miscarriage  comprehend  wrongful  acts 
creating  a  liability  for  damages  which  are  not  breaches  of  contract;, 
as  a  default  in  surrendering  to  bail  in  a  civil  action  {z) ;  or  a  liability 
for  damages  wrongfully  done  to  the  goods  of  the  promisee,  which 
the  promiser  undertakes  to  answer  for  (a) . 

Promises  to  answer  for  another  are  further  provided  for  by  the 
Statute  of  Frauds  Amendment  Act,  1828,  s.  6,  that  "  no  action  shall 
be  brought  whereby  to  charge  any  person  upon  or  by  reason  of  any 
representation  or  assurance  made  or  given  concerning  or  relating  to 
tho  character,  conduct,  credit,  ability,  trade,  or  dealings  of  any  other 

(o)  Castling  \.  Auhert  (1802),  2  East,  325.  See  Hnrburg  India  Rubier  Comb  Go.  v. 
Martin  (1902),  71  L.  J.  K.  B.  529  ;  [1902]  1  K.  B.  778. 

(p)  Fitzgerald  v.  Dressier  (1859),  29  L.  J.  C.  P.  113;   7  C.  B.  N.  S.   374. 

(?)  Edwards  v.  Kelly  (1817),  6  M.  &  S.  204;  Bamptan  v.  Paulin  (1827)  5 
L.  J.  0.  S.  0.  P.  167;  4  Bing.  264. 

(r)  Matson  v.    Wharam   (1787),  2  T.  R.   80. 

(s)  Mallett  V.  Bateman  (1865),  35  L.  J.  O.  P.  40;  L.  Bj.  1  C.  P.  163. 

It)  Thomas  v.  Williams  (1830),  8  L.  J.  0.  S.  K.  B.  314;   10  B.  &  C.  664. 

(«)  Per  cur.  Mallett  v.  Bateman  (1865),  35  L.  J.  C.  P.  42;   L.  E.  1  C.  P    170 

(a:)  Bushell  v.  Beavan  (1834),  3  L.  J.  C.  P.  279;  1  Bing.  N.  C.  103. 

iy)  WilMnson  \.   Vrmin  (1881),  50  L.  J.  Q.  B.  338;  7  Q.  B.  D.  636. 

(«)   Green  v.   Cresswell  (1839),  9  L.  J.  Q.  B.  63;   10  A.  &  E.   453. 

(a)  Kirkham  v.  Marter  (1819),  2  B.  &  Aid.  613. 
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person,  to  the  extent  or  purpose  that  such  other  person  may  obtain 
credit,  money,  or  goods,  unless  such  representation  or  assurance  be 
made  in  writing  signed  by  the  party  to  be  charged  therewith  "  (b). 
The  liability  for  a  representation  made  to  another  with  the  intention 
that  he  should  act  upon  it  depends  upon  the  fraudulent  effect  of  such 
representation,  if  untrue,  and  not  upon  contract;  and  the  liability, 
therefore,  does  not  require  a  consideration  to  support  it  (c) . 

Section  4.  Agreement  made  upon  consideration  of  marriage. 

Agreements  consisting  of  mutual  promises  to  marry  are  held  not 
to  be  here  intended;  therefore  they  do  not  require  written  evidence 
under  this  statute  (d) .  By  the  Evidence  Further  Amendment  Act, 
1869,  s.  2,  no  plaintiff  can  recover  a  verdict  in  an  action  for  breach 
of  promise  of  marriage  unless  his  or  her  evidence  is  corroborated 
by  some  other  material  evidence  of  the  promise  (e). — An  agreement 
to  give  money,  or  land,  or  a  house,  or  to  make  a  settlement  or  a  will, 
in  consideration  of  marriage,  is  within  the  Statute  of  Frauds  (/) ; 
and  marriage  is  an  acceptance  of  such  agreement,  and  is  equivalent 
to  a  consideration  of  value  (g) .  An  agreement  of  this  kind  cannot 
be  enforced  against  a  person  or  as  a  charge  upon  his  estate,  unless 
it  is  complete  as  an  agreement,  and  satisfies  the  requirements  of  the 
statute  (h).  But  a  marriage  settlement  may  be  rectified  upon  parol 
evidence  where  property  has  been  omitted  therefrom  by  mistake  (i) . 
A  memorandum  of  the  agreement  in  writing  made  after  the  marriage 
is  sufficient  to  satisfy  the  statute,  as  in  the  case  of  a  recital  of  an  ante- 
nuptial agreement  to  settle  contained  in  a  post-nuptial  settlement  (fc). 

If  a  person,  in  order  to  induce  a  marriage,  make  a  representation 
as  to  the  present  ownership  of  property,  upon  the  faith  of  which  the 

(6)  TattoH  V.  Wade  (1856),  25  L.  J.  C.  P.  240;  18  C.  B.  371;  Smft  .. 
Jewsbwy  (1873),  43  L.  J.  Q,.  B.  56;   L.  R.  9  Q.  B.  301. 

.(o)  Eldon,  L.  C,  Evans  v.  Bicknell  (1801),  6  Ves.  186;  Ruben  v.  Great 
Fingalt  Consolidated  (1906),  75  L.  J.  K.  B.  843;  [1906]  A.  C.  439.  See  ante, 
p.  4. 

id)  Cork  V.  Baker  (1717),  1  Strange,  34. 

(e)   Wiedemann  v.   Walpole  (1891),  60  L.  J.  Q.  B.  762;    [1891]  2  Q.   B.  534. 

(/)  Montaoute  v.  Maxwell  (1720),  1  P.  Wms.  618;  1  Str.  236;  Caton  v.  Caton 
(1865),  34  L.  J.  C.564;  L.  R.  1  Ch.  137;  affirmed  36  L.  J.  C.  886;  L.  E.  2 
H.  L.   127. 

(g)  Luders  v.  Anstey  (1799),  4  Ves.  501;  Shadwell  v.  Shadwell  (1860),  30 
L.  J.  C.  P.  145;  9  C.  B.  N.  S.  159;  Viret  v.  Viret  (1881),  50  L.  J.  0.  69; 
17  Ch.  D.  365,  n. 

(A)  Dashwood  v.  Jermyn  (1879),  12  Ch.  D.  774;  Ex  p.  Whitehead  (1884),  64 
L.  J.  Q.  B.  240;  14Q.  B.  D.  419. 

(i)  Johnson  V.   Bragge  (1900),  70  L.  J.  C.  41;    [1901]  1  Ch.  28. 

(J)  He  Holland   (1902),  71  L.  J.  O.  518;    [1902]  2  Ch.   360. 
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marriage  takes  plaoe,  he  will  not  be  allowed  to  assert  a  claim  to  that 
property  inconsistent  with  his  representation,  and  this  whether  he 
has  been  guilty  of  a  fraud,  or  upon  the  ground  of  estoppel  by  his 
conduct,  and  not  upon  the  ground  of  contract;  therefore  an  infant 
may  be  bound,  and  it  is  not  necessary  that  the  representation  should 
be  in  writing  under  the  statute  in  order  to  charge  him  with  the 
consequences  (Z).  But  representations  of  intentions  respecting  the 
future  disposition  of  the  promiser's  property,  as  of  making  a  settle- 
ment or  will,  made  upon  consideration  of  marriage,  if  binding  as 
contracts,  are  within  the  statute;  consequently  writing  is  necessary, 
to  establish  them,  notwithstanding  the  marriage  may  have  taken 
place  upon  the  faith  of  their  performance  (m) ;  for  marriage  alone 
does  not  constitute  such  part  performance  of  a  parol  contract  as  will 
take  it  out  of  the  operation  of  the  statute  upon  equitable  grounds  (n) ., 

Section  4.  Contract  or  sale  of  lands,  tenements  or  hereditaments, 
or  any  interest  in  or  concerning  them. 

"  The  words  '  lands,  tenements,  and  hereditaments,'  in  that  section 
appear  to  me  to  have  been  used  by  the  legislature  to  denote  a  fee 
simple,  and  the  words  '  any  interest  in  or  concerning  them,'  were 
used  to  denote  a  chattel  interest  or  some  interest  less  than  the  fee 
simple"  (o).  The  following  contracts  are  within  this  description:  — 
A  contract  to  give  or  take  a  lease  or  tenancy  of  a  house  or  land  (p) ; 
or  to  assign  a  lease  or  tenancy  (q);  or  to  surrender  a  tenancy  to  the 
landlord  in  favour  of  another  (r) ;  or  merely  to  give  up  possession  of 
a  house  to  another  (s);  or  to  make  a  disposition  of  land  by  will  (t); 
or  the  sale  of  a  business,  together  with  possession  of  the  premises 
where  it  is  carried  on  (m)  ;  or  a  contract  to  procure  a  lease  or  interest 

(0  Montefiori  v.  Monteflori  (1762),  1  W.  Bl.  963;  Neville  v.  Wilkinson  (1782), 
1  Bro.  C.  C.  543;  Mills  v.  Fox  (1887),  57  L.  J.  C.  56;  37  Ch.  D.  153. 

{m)  Hammerdey  v.  De  Biel  (1845),  12  01.  &  F.  45.  And  see  Jordmi  v.  Money 
(1854),  23  L.  J.  C.  865;  5  H.  L.  C.  185;  Re  Fiohus  (18.99),  69  L.  J.  0.  161; 
[1900]  1  Ch.  331. 

(«)  Caton  y.   Caton  (1865),  34  L.  J.  O.  564;   L.  R.  1  Oh.   137. 

(o)  Per  Littledale,  J.,  Evans  v.  Saberts  (1826),  4  L.  J.  0.  S.  K.  B.  313i: 
5  B.  &  C.  at  p.  839. 

{p)  Mechelen  v.  Wallace  (1837),  6  L.  J.  K.  B.  217;  7  A.  &  E.  49;  Vauqhan 
T.   HaneoeTc  (1846),  16  L.  J.  0.  P.  1;   3  0.  B.  766. 

(?)  BuUemere  v.  Hayes  (1839),  9  L.  J.  Ex.  44;  5  M.  &  W.  456. 

(r)   Cooking  v.    Ward  (1845),  15  L.  J.  0.  P.  245;   1   O.  B.  858. 

is)  Kelly  V.   Webster  (1852),  21  L.  J.  0.  P.  163;  12  0.  B.  383. 

(0  Maddison  v.  Alderson  (1881),  52  L.  J.  Q.  B.  466;  8  Ap.  Oa.  487 

(«)  Smart  v.  Harding  (1856),  24  L.  J.  O.  P.  76;  15  0.  B..652;  Hodgson  v 
Johnson  (1869),  28  L.  J.  Q.  B.  88;  E.  B.  &  B.  685. 
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in  lajid  for  another,  though  the  contractor  himself  has  no  interest^ 
and  acts  merely  as  agent  {x) .  An  offer  to  sell,  and  the  exercise  of 
an  option  to  purchase  land  is  within  the  statute,  and  is  not  effectual 
unless  made  in  writing  signed  (y) .  Debentures  which  constitute  a 
floating  charge  on  the  real  estate  of  a  trading  company  create  an 
interest  in  land  within  the  section  {z)  .—A  parol  lease  within  th& 
exception  of  sect.  2  of  the  statute,  upon  entry  of  the  lessee,  is  valid; 
but  as  a  contract  concerning  an  interest  in  land  it  is  within  the  above 
description,  and  no  action  can  be  brought  upon  it  against  the  lessee 
for  not  taking  possession  (a) ;  but  a  contract  for  a  mere  licence  t& 
reside  in  or  use  premises,  or  a  specific  part  of  premises,  not  involving 
the  exclusive  possession,  as  a  contract  for  board  and  lodging  in  the 
house  of  another,  is  not  within  the  statute  (b). 

Equitable  interests  in  land  are  within  the  statute;  as  the  interest 
of  a  purchaser  under  a  contract  of  sale,  or  of  a  lessee  under  an  agrees 
ment  for  a  lease  (c) ;  the  beneficial  interest  in  a  mortgage  or  charge 
upon  land  (d) ;  an  equity  of  redemption  (e) ;  an  equitable  charge  upon 
rent  (/) . — ^An  equitable  'mortgage  by  deposit  of  title  deeds  is  an 
exception ;  it  is  taken  out  of  the  statute  because  the  contract,  as  regards 
the  deposit,  is  performed,  and  parol  evidence  is  admissible  to  explain 
the  possession  of  the  deeds  and  the  terms  upon  which  they  are  held  (g) . 
But  an  agreement  to  make  an  equitable  mortgage  by  deposit  not 
accompanied  by  a  transfer  of  deeds  must  be  evidenced  by  writing 
signed  (h).  Also  further  charges  upon  land  charged  by  way  of  equit- 
able mortgage  by  deposit  of  title  deeds  are  not  within  the  statute  and 
may  be  created  without  writing;  as  they  are  supported  by  the  con- 
tinued possession  of  the  deeds  (i) .  But  an  equitable  mortgage  or 
charge  cannot  be  established  without  writing  where  the  alleged  mort- 
gagee is  already  in  possession  of  the  deeds  in  another  right  (fc) . 
Further  advances  cannot  be  charged  upon  a  legal  mortgage  without 
the  written  evidence  required  by  the  statute;  because  the  deeds  are 

(a;)  Eors£i/  v.   Graham  (18«9),  39  L.  J.  C.  P.  58;  L.  R.  5  C.  P.  9. 
(y)  Birmingham  Canal  v.  GartwrigM  (1879),  48  L.  J.  O.  552;   H  Ch.  D.  421. 
(«)  Driver  v.  Braad  (1&93),  63  L.  J.  Q.  B.  12;    [1893]  1  Q.  B.  744. 
(«)  Edge  v.  Strafford  (1831),  9  L.  J.  0.  S.  Ex.  101;   1  Or.  &  J.   391. 
(6)   Wright  v.  Stavert  (I860),  29  L.  J.  Q.  B.  161;   2  E.  &  E.  721. 
(o)  Kelly  V.   Webster  (1852),  21  L.  J.  0.  P.  163;   12  C.  B.  283. 
{d)  Toppin  V.    Lomas   (1855^,  24  L.   J.   O.   P.   144;   16  C.   B.    145;  Driver  y. 
Broad  (1883),  63  L.  J.  Q.  B.  12;    [1893]  1  Q.  B.  744. 

(«)  Maseey  v.  Johnsmi  (1847),  17  L.  J.  Ex.  182;   1  Ex.  255. 

(/)  Ex  p.  Hall  (1879),  48  L.  J.  Bk.  79;   10  Oh.  D.  615. 

ig)  Eussel  v.  Russel  (1783),  1  Bto.  C.  C.  2.69;   2  Wli.  &  T.  L.  O.   76. 

(A)  Eac  p.  Coombe  (1819),  4  Madd.  249. 

(j)  James  v.  Riee  (1854),  23  L.  J.  0.  819;   5  De  G.  M.  &  (5-.  461. 

(i)  Ex  p.  Broderich  (1887),  56  L.  J.  Q.  B.  635;   18  Q.  B.  D.  766. 
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held  by  the  legal  miOrtgagee  in  right  of  ownership  and  not  merely 
as  depositee  (I). 

The  sale  of  emblements,  that  is,  crops  produced  by  cultivation, 
fructus  industriales,  though  in  a  growing  state  and  intended  to  remain 
on  the  land  until  maturity,  and  to  be  then  severed,  is  not  a  sale  of 
any  interest  in  land  within  this  section ;  but  is  a  sale  of  goods  within 
sect.  4  of  the  Sale  of  Goods  Act,  1893,  which  replaces  sect.  17  of 
the  Statute  of  Frauds  (m) :  as  a  sale  of  a  growing  crop  of  corn  (n) ; 
or  of  a  growing  crop  of  potatoes  (o). — ^A  growing  crop  of  grass  (p) 
or  growing  trees  or  underwood  {q),  and  a  growing  crop  of  fruit  on 
fruit  trees  (r),  are  the  natural  produce  of  the  land,  and  not  emble- 
ments, and  a  contract  for  the  sale  of  these  must  be  in  writing,  for 
they  savour  of  the  land. — Where  the  growing  crops  are  sold  or 
relinquished  with  the  possession  as  appurtenants  of  the  land,  though 
at  a  separate  valuation,  as  in  contracts  between  landlord  and  tenant 
or  between  an  outgoing  and  incoming  tenant,  the  contract  is  entire 
and  concerns  an  interest  in  land  within  the  statute  (s). — But  a  con- 
tract for  the  sale  of  crops  or  produce  of  land,  whether  emblements  or 
not,  to  be  delivered  or  taken  as  goods,  without  the  intention  of  passing 
any  interest  or  property  until  severance,  is  a  sale  of  goods:  as  a 
contract  for  the  sale  of  potatoes  or  other  produce,  then  being  in  the 
ground,  to  be  taken  by  the  buyer  immediately  at  so  much  per  bushel 
or  per  acre  (t),  or  to  be  left  and  taken  by  the  buyer  when  ripe  at 
so  much  per  bushel  (m)  ;  or  for  the  sale  of  the  timber  in  trees  when 
standing,  at  so  much  per  foot  or  at  a  fixed  price,  whether  to  be 
cut  by  the  seller  or  the  buyer  (a;) . 

A  contract  for  a  profit  a  prendre,  as  a  right  to  taking  game,  is 
within  the  statute  (y) ;  and  a  right  of  entering  upon  land  and  taking 


(0  Ex  p.  JBooper  (1815),  1  Mer.  7;  19  Ves.  477. 

(m)  Sale  of  Gtoods  Act,  1893,  ss.  i,  62.  See  Duppa  v.  Mai/o  (IGGd),  1  Wms. 
Saund.  at  p.  394,  n.  M;  Marshall  v.  Green  (187S),  45  L.  J.  C.  P.  153:  1 
C.  P.  D.  35.. 

(«)  Jones  V.  Flint  (1839),  9  L.  J.  Q.  B.  352;  10  A.  &  E.  753. 

(o)  Evans  v.  Roberts  (1829),  4  L.  J.  0.  S.  K.  B.  313;   5  B.  &  O.  829. 

{p")  Carrington  v.   Roots  (1837),  6  L.  J.  Ex.  95;  2  M.  &  W.  248. 

(?)  Teal  V.  Auty  (1820),  2  Br.  &  B.  99;   Soorell  v.  B(yxull  (1827D,  1  Y.  &  J.  396. 

(»•)  Rodwell  v.  PMlUps  (1842),  11  L.  J.  Ex.  217;  9  M.  &  W.  601. 

(s)  Falmouth  {Earl)  v.  Thomas  (1832),  2  L.  J.  Ex.  57;   1  Or.  &  M.  89. 

It)  Parker  v.  8taniland  (1809),  11  East,  362;  Warwick  v.  Bruoe  (1813)  2 
M.  &  S.  205. 

(«)  Sainsbury  v.  Matthm's  (1838),  8  L.  J.  Ex.  1;  4  M.  &  W.  343. 

(»)  Smith  V.  Surman  (1829),  7  L.  J.  0.  S.  K.  B.  296;  9  B.  &  O.  561;  Marshall 
V.  Green  (1875),  45  L.  J.  C.  P.  153;  1  C.  P.  D.  SS. 

iy)  Webber  v.  Lee  (1882),  51  L.  J.  Q.  B.  485;  9  Q.  B.  D.  315. 
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part  of  the  soil  (z) .  A  sale  of  the  feed  of  a  pasture  to  be  taken  by 
the  cattle  of  the  buyer  is  a  profit  a  prendre  within  the  statute;  but 
a  contract  by  the  owner  of  the  pasture  to  agist  cattle,  that  is,  to  take 
them  in  to  feed,  imports  no  interest  in  land  and  is  not  within  the 
statute  (a). 

A  contract  for  an  easement  over  land,  as  an  easement  of  light,  is 
within  the  statute  (6). — But  a  contract  for  a  mere  licence  to  enter 
and  use  land,  importing  no  interest  in  the  land,  is  not  within  the 
statute  (c) ;  as  a  contract  for  the  use  of  a  graving  dock  for  the  repair 
of  a  ship ;  and  an  action  will  lie  for  not  admitting  the  ship  into  the 
dock  under  such  contract,  though  not  in  writing  (d).  But  a  contract 
for  the  sale  of  the  building  materials  of  a  house,  to  be  taken  down 
by  the  buyer,  and  cleared  off  the  ground  within  a  certain  time,  is  a 
contract  for  an  interest  in  land  within  the  statute,  and  cannot  be 
enforced  unless  evidenced  by  writing  (e).  A  licence  is  revocable 
unless  coupled  with  an  interest  (/). 

By  the  common  law  chattels  affixed  to  land  became  part  of  the 
freehold,  according  to  the  maxim,  "  quicquid  plantatur  solo,  solo 
cedit"  (g).  But  this  rule  has  been  modified  so  as  to  give  effect  to 
rights  against  the  freeholder.  In  the  case  of  agricultural  land,  a 
tenant  has  a  statutory  power  to  remove  fixtures  even  after  his  term 
has  ceased,  subject  to  a  right  in  the  landlord  to  purchase  {h).  Apart 
from  statute,  a  tenant  is  entitled  to  remove  during  the  term  chattels 
(conventionally  known  as  tenant's  fixtures)  affixed  by  him  to  the 
land  (^) .  The  right  which  the  tenant  thus  possesses  is  a  right  to 
sever  and  remove,  and  not  an  interest  in  land,  and  a  verbal  contract 
by  which  an  outgoing  tenant  relinquished  the  right  to  his  landlord 
or  an  incoming  tenant  was  good,  because  it  did  not  relate  to  an 
interest  in  land,  nor  was  it  a  sale  of  "  goods,  wares,  and  merchandise  " 

(z)  Smart  v.  Jones  (18«3),  33  L.  J.  C.  P.  154;  15  C.  B.  N.  S.  717;  Morgan 
V.  Russell  (1908),  78  L.  J.  K.  B.  187;   [1909]  1  K.  B.  357. 

(a)  \7ones  v.  Flint  (1839),  9  L.  J.  Q.  B.  252;   10  A.  &  E.  753. 

(6)  MoManua  v.   Cooke  (1887),  56  L.  J.  C.  662;   35  (3h.  D.  681. 

(o)  Wriffht  V.  Stavert  (1860),  29  L.  J.  Q.  B.  161;  2  E.  &  E.  721. 

Id)  Wells  V.  King ston-u^on- Hull  (1875),  44  L.  J.  O.  P.  257;  L.  R.  10  G.  P. 
402. 

(e)  Lavery  v.  Pursell  (1888),  57  L.  J.  0.  570;   39  Oh.  D.  508. 

(/)  Per  cur.   Wood  v.  Leadbitter  (1845),  14  L.  J.  Ex.  161;   13  M.   &  W.  838. 

Cg')  Broome,  Legal  Maxims,  7th  ed.  305 ;  see  Martin,  B.,  Elliott  r.  Bishop 
(1854),  24  L.  J.  Ex.  33;   10  Ex.  496. 

(A)  Agricultural  Holdings  Act,  1908,  a.  21. 

(i)  Elwes  V.  Maw  (1802),  3  East,  38;  2  Sm.  L.  O.  10th  ed.  183.  See  Leigh  v. 
•Taylor  (1902),  71  L.  J.  0.  272;  [1902]  A.  C.  157;  Reynolds  v.  Ashby  (1904), 
73  L.  J.  K.  B.  946;  [1904]  A.  0.  466;  Re  Hulae  (1905),  74  L.  J.  C  246; 
[1905]   1  Ch.  406. 
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within  sect.  17  of  the  Statute  of  Frauds  (fe);  and  would  seem  not 
to  be  a  sale  of  goods  within  the  meaning  of  sect.  4  of  the  Sale  of 
Goods  Act,  1893  (to  be  hereafter  noticed),  which  includes  under  the 
teita  "  goods  "— "  things  attached  to  or  forming  part  of  the  land 
which  are  agreed  to  be  severed  before  sale  or  under  the  contract  of 
sale"  (l).  The  right  of  removal  did  not  aHect  the  new  nature  or 
quality  which  chattels  acquired  by  reason  of  attachment,  and  unless 
removed  during  the  term  a  licence  by  a  landlord  to  an  outgoing  tenant 
to  enter  after  the  determination  of  his  term  and  sever  them  would, 
at  any  rate  at  law,  have  required  the  solemnity  of  a  deed  (m) .  'After 
severance,  fixtures  are  chattels  (n) .  The  provisions  of  the  Bills  of 
Sale  Act,  1878,  require  the  registration  of  bills  of  sale  of  fixtures 
when  separately  assigned  or  charged  (o). 

A  contract  by  a  landlord  pending  a  lease  to  lay  out  money  in 
buildings,  repairs,  or  improvements  is  not  within  the  statute,  because 
the  buildings  become  part  of  the  land  demised  and  confer  no  addi- 
tional interest  on  the  tenant;  and  a  contract  by  the  tenant  to  pay  an 
additional  sum  with  the  rent  is  not  within  the  statute,  unless  the  sum 
is  charged  upon  the  land  as  rent,  so  as  to  enlarge  the  interest  of  the 
landlord  (p) .  A  collateral  agreement  that  in  consideration  of  accept- 
ing a  lease  or  tenancy  upon  certain  terms  the  landlord  will  do  repairs 
or  put  in  furniture  is  not  within  the  statute,  because  not  importing 
any  obligation  to  take  or  give  the  lease  or  tenancy  {q).  So  also  a 
request  to  purchase  the  residue  of  a  term  of  years  in  a  house,  and  a 
promise  to  repay  the  money  expended  is  outside  the  statute  (r) . 

A  contract  of  partnership  is  not  brought  within  the  statute  merely 
by  reason  that  the  object  of  the  partnership  involves  the  possession 
and  use  of  land;  though  in  the  result  it  may  confer  an  interest  in 
the  real  assets  acquired  under  it  (s) .  But  a  contract  for  a  partnership 
in  a  mine  belonging  to  one  of  the  contracting  parties,  which  would 
give  the  other  party  an  interest  in  the  mine,  was  held  to  be  within 

(S)  Sallen  v.  Sunder  (1834),  3  L.  J.  Ex.  260;  1  Cr.  M.  &  R.  26«;  Lee  v. 
Gmhell  (1876),  45  L.  J.  Q.  B.  540;  1  Q.  B.  D.  700. 

(0  Sale  of  Goods  Act,  1893,  a.  62. 

Im)  Rofey  v.  Hemlerson  (1851),  21  L.  J.  Q.  B.  49;   17  Q.  B.  574. 

(«)  Dcdton  V.   Whittem  (1842),  12  L.  J.  Q.  B.  55;   3  Q.  B.  961. 

(o)  Small  V.  Nat.  Prov.  Bank  (1894),  63  L.  J.  C.  270;  [1894]  1  Ch  686" 
lie  Braohe  (1894),  64  L.  J.  C.  21;    [1894]  2  Ch.  600. 

(jo)  Donellan  v.  Read  (1832),  1  L.  J.  K.  B.  269;   3  B.  &  Ad.  899. 

{q)  Mann  v.  Nunn  (1874),  43  L.  J.  C.  P.  241;  Angell  v.  Duke  (1875)  44 
L.  J.  Q.  B.  78;  L.  B.  10  Q.  B.  174. 

(>•)  Boston  V.  Boston  (1903),  73  L.  J.  K.  B.  17;   [1904]  1  K.  B.  124. 

(i)  Dale  V.  Ramilton  (1846),  16  L.  J.  C.  126;  5  Hare,  369;  Re  De  Nicols 
(1900),  69  L.  J.  C.  680;   [1900]  2  Ch.  410. 
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the  statute  (i).  Where  the  real  property  of  a  partnership  is  vested- 
in  the  partners,  for  a  legal  or  equitable  estate,  the  interest  of  each 
partner  is  during  the  partnership  an  interest  in  land  within  the 
statute  (m)  ;  and  an  agreement  to  withdraw  from  a  partnership,  im- 
porting that  the  retiring  partner  must  assign  to  the  continuing 
partners  his  share  in  the  real  assets,  must  be  evidenced  by  writing. 
But  if  real  estate  be  vested  in  trustees  for  the  benefit  of  a  partnership, 
and  the  partners,  as  such,  have  no  interest  except  in  a  share  of  the 
profits  made,  as  is  the  case  in  a  cost  book  mining  company,  the 
interest  of  a  partner  is  not  an  interest  in  land  within  the  statute  {x). 
Upon  the  dissolution  of  a  partnership  there  is  an  implied  trust  for 
conversion  of  the  assets  into  money,  for  the  purpose,  after  paj-ing 
the  partnership  debts,  of  distribution  amongst  the  partners,  and  the 
share  of  each  is  considered  as  personal  estate  (j/). 

Shares  in  incorporated  bodies  holding  real  estate  for  the  purposes 
of  their  trade  or  business,  are  generally  such  as  to  give  the  shareholders 
no  interest  in  the  land,  but  only  a  share  of  the  profits  made,  and  are 
therefore  not  within  the  statute  (2) ;  and  in  some  oases  it  is  expressly 
provided  by  statute  that  the  shares  shall  be -personal  estate  and  not 
of  the  nature  of  real  estate  (a) .  Debentures  which  constitute  a  charge 
on  the  real  estate  of  a  trading  company  create  an  interest  in  land 
within  the  section  (b). 

Section  4.  A.greement  that  is  not  to  be  performed  ivithin  the 
space  of  one  year  from  the  making  thereof. 

This  description  comprises  contracts  which,  upon  their  true  con- 
struction, are  incapable  of  being  completely  performed  within  the 
y«ar  (e) ;  as  a  contract  to  take  in  a  literary  work  to  be  published 
periodically  in  parts  extending  over  more  than  a  year,  and  to  be  paid 
for  as  the  parts  are  delivered  (d) ;  a  contract  to  pay  an  annuity  for 

(0  Caddick  V.  Skid-more  (1857),  27  L.  J.  0.  153;  2  De  G.  &  J.  52. 

(m)   Gray  v.  Smith  (1889),  59  L.  J.  0.  U5;   43  Ch.  D.  208. 

{x)  Watsm  V.  Spratley  (1854),  24  L.  J.  Ex.  53;  10  Ex.  222;  Powell  v.  Jessop 
(1856),  25  L.  J.  C.  P.  199;  1«  C.  B.  336;  Walker  v.  Bartlett  (1856),  25  L.  J. 
O.  P.  263;   18  C.  B.  845. 

iy)  Lake  v.  Craddock  (1732),  3  P.  Wma.  158;  2  Wh.  &  T.  L.  C.  952.  See  the 
Partnership  Act,  1890,  ».  22. 

(2)  Bradley  v.  Soldsworth  (1838),  7  L.  J.  Ex.  153;  3  M.  &  W.  422;  Hamble 
V.  Mitohell  (1839),  9  L.  J.  Q.  B.  29;   11  A.  &  E.  305. 

(«)  Sec  the  Compaiiies  Clauses  Oonsolidation  Act,  1845,  a.  7;  the  Companies 
(Consolidation)  Act,  1908,  s.  22. 

(i)  Driver  v.  Broad  (1893),  63  L.  J.  Q.  B.  12;    [1893]  1  Q.  B.  744. 

(c)  Peter  v.   Compton  (1673),  Skimi.  353;   1  Sm.  L.  C.   303. 

(d)  Boydell  v.   Srwmmond  (1809),  11  East,  142. 
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five  years  (e). — ^A  contract  of  service  for  a  term  of  more  than  a  year 
is  within  the  statute  and  must  be  evidenced  by  writing  (/) ;  so  a 
■contract  for  a  year's  service,  to  commence  at  a  future  day  {g) ;  but 
a  contract  for  a  year's  service  to  commence  the  next  day  is  not  within 
the  statute,  because  the  day  of  making  the  contract  is  not  reckoned  Qi). 
Where  the  parties  after  a  yearly  hiring  continue  the  service  without 
express  agreement,  a  fresh  hiring  for  a  year  is  implied  from  the 
■expiration  of  the  first  year,  and  this  implied  fresh  hiring  is  not 
within  the  gtatute  {i) . — An  agreement  for  a  lease  for  more  than  a 
year,  or  for  a  year  commencing  at  a  future  day  is  within  the  statute, 
and  must  be  evidenced  by  writing  (fc). 

Contracts  which  may  possibly  be  performed  within  the  year  are 
not  within  the  statute:  as  a  contract  to  pay  a  sum  of  money  to  a 
person  on  the  day  of  his  marriage,  though  the  marriage  did  not  take 
place  within  a  year  (I) ;  a  contract  to  leave  money  by  will  (m) ;  and 
a  promise  by  a  person  that  his  executor  shall  pay  a  sum  of  money  (n) . 
So  an  agreement  between  husband  and  wife  for  a  separation,  and 
for  the  husband  to  allow  the  wife  a  weekly  sum  for  the  maintenance 
of  herself  and  children,  was  held  not  to  be  within  the  statute  (o). 

Contracts  which  may  be  performed  within  the  year  on  one  side 
only,  though  they  cannot  be  performed  within  the  year  on  the  other 
side,  are  not  within  the  statute  (p);  as  a  contract  for  the  sale  and 
assignment  of  a  patent,  to  be  paid  for  by  instalments  extending 
beyond  a  year,  which  may  be  performed  by  the  seller  within  the 
year  (q) ;  or  a  contract  between  a  landlord  and  tenant  for  the  landlord 
to  lay  out  50L  in  improvement  of  the  premises,  no  time  being  fixed 
for  so  doing,  and  the  tenant  to  pay  5L  a  year  in  addition  to  the  rent 
during  the  remainder  of  the  term  (r) .  Where  an  intending  lessee, 
during  the  treaty  for  a  lease  for  eight  years,   obtained  from  the 

(e)  Sveet  v.  Lee  (1841),  3  Man.  &  G.  452. 

(/)   Giraud  y.  Richm(md  (1846),  15  L.  J.  C.  P.  180;  2  C.  B.  835. 

Ig)  Britain  v.  Sosnter  (1879),  48  L.  J.  Q.  B.  362;   11  Q.  B.  D.  123. 

(h)  Smith  V.  Gold  Coast  and  A^hanti  Ea>plorers,  Ltd.  (1903),  72  L.  J  KB 
235;   [1903]  1  K.  B.  538. 

(j)  Beeston  v.  Collyer  (1827),  5  L.  J.  0.  S.  C.  P.  180;   4  Bing.  309. 

Ik)  Bolton  {Lord)  v.  Tomlin  (1836),  6  L.  J.  K.  B.  45;  5  A.  '&  E.  856. 

Q)  Peter  v.   Compton  (1673),  SHimer,  353;   1  Sm.  L.  C.  303. 

Qm)  Fenton  v.  Emblers  (1762),  3  Burr.  1278;  Ridley  v.  Ridley  (ISfiS)  34 
L.  J.  C.  462.  ^' 

(»)   Wells  y.   Horton  (1826),  5  L.  J.  0.  S.  C.  P.  41;   4  Bing.  40. 

(o)  Maegregor  v.  Maogregor  (1888),  57  L.  J.  Q.  B.  591;   21  Q.  B.  D.  424. 

{■p)  Miles  V.  New  Zealand  Alford  Estate  (1886),  55  L.  J.  C.  801 ;   32  Ch    D    266 

(?)  Cherry  v.  Earning  (1849),  19  L.  J.  Ex.  63;  4  Ex.  631;  Smith  y.  'Nmle 
(1857),  26  L.  J.  O;  P.  143;  2  C.  B.  N.  S.  67. 

{r)  Donellan  v.  Read  (1832),  1  L.  J.  K.  B.  269;  3  B.  &  Ad.  899. 
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intending  lessor  a  verbal  promise  that  he  would  kiU.  down  the  game 
and  not  let  the  shooting  during  the  tenancy,  and  the  lease  was  after- 
wards executed,  it  was  held  by  James  and  Mellish,  L.J  J.,  that  there 
was  a  binding  collateral  agreement,  although  the  question  of  the 
Statute  of  Frauds  was  pointedly  raised  in  argument  (s) .  This  deci- 
sion was  not  brought  to  the  attention  of  the  Divisional  Court  in  a 
recent  case  (t)  in  which  it  was  held  that  writing  is  essential  although 
the  contract  may  be  performed  within  a  year  by  one  of  the  parties. 
A  contract  which  in  terms  extends  the  period  of  performance 
beyond  a  year,  is  not  taken  out  of  the  statute  by  reason  that  it  may 
be  defeated  or  put  an  end  to  within  the  year:  as  the  contract  for  the 
hire  of  a  carriage  from  a  coachmaker  for  five  years  for  an  annual 
payment,  but  which  by  the  custom  of  the  trade  is  determinable  at 
any  time  within  that  period  on  payment  of  a  year's  hire  (m)  :  a  con- 
tract of  service  for  a  term  of  more  than  a  year,  though  determinable 
by  notice  within  a  year  (a?) . 

Contract  for  the  sale  of  any  goods  for  the  price  of  ten  pounds 
sterling  or  upwards. 

The  material  provisions  of  the  Sale  of  Goods  Act,  1893,  relating 
to  the  proof  of  contracts  are  contained  in  sect.  4,  which  is  in  these 
terms:  "  (1)  A  contract  for  the  sale  of  any  goods  of  the  value  of  tea 
pounds  or  upwards  shall  not  be  enforceable  by  action  unless  the 
buyer  shall  accept  part  of  the  goods  so  sold,  and  actually  receive 
the  same,  or  give  something  in  earnest  to  bind  the  contract,  or  in  part 
payment,  or  unless  some  note  or  memorandum  in  writing  of  the 
contract  be  made  and  signed  by  the  party  to  be  charged  or  his  agent 
in  that  behalf.  (2)  The  provisions  of  this  section  apply  to  every 
such  contract,  notwithstanding  that  the  goods  may  be  intended  to 
be  delivered  at  some  future  time,  or  may  not  at  the  time  of  such 
contract  be  actually  made,  procured,  or  provided,  or  fit  or  ready  for 
delivery,  or  some  act  may  be  requisite  for  the  making  or  completing 
thereof,  or  rendering  the  same  fit  for  delivery.  (3)  There  is  an 
acceptance  of  goods  within  the  meaning  of  this  section  when  the 
buyer  does  any  act  in  relation  to  the  goods  which  recognises  a  pre- 


(s)  BrsMne  v.  Adeane  (1873),  42  L.  J.  0.  849;   L.  R.  8  Ch.   758. 
(i)  Reeve  v.  Jennings  (1910),  79  L.  J.  K.  B.  1197;    [1910 J  2  K.  B.  522. 
(m)  Birch  V.    Liverpool   {Earl)   (1829),  9  B.  &  C.  392. 

(«)  Sobmn  v.  Collis  (1856),  25  L.  J.  Ex.  267;   1  H.  &  N.  81;   Hcmau  v.  Ehrlioh 
(1912),  81  L.  J.  K.  B.  397;    [1912]  A.  O.  39. 
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existing  contract  of  sale,  whether  there  be  an  acceptance  in  perforin- 
anoeiof  the  contract  or  not."  And  by  sect.  62  the  expression  "  '  goods  ' 
includes  all  chattels  personal  other  than  things  in  action  and  money. 
.  .  The  term  includes  emblements,  industrial  growing  crops,  and 
things  attached  to  or  forming  part  of  the  land  which  are  agreed  to 
be  severed  before  sale  or  under  the  contract  of  sale."  These  provisions 
replace  sect.  17  of  the  Statute  of  Frauds  and  sect.  7  of  the  Statute 
of  Frauds  Amendment  Act,  1828. 

If  no  price  be  fixed  in  the  contract  to  determine  the  value,  it  is 
a  question  of  faot  whether  the  goods  sold  are  of  the  value  of  ten 
pounds,  so  as  to  bring  the  contract  within  the  statute  {ij) .  A  con- 
tract of  sale  at  a  certain  price  is  not  taken  out  of  the  statute  by 
reason  of  the  price  being  enhanced  by  the  carriage  and  delivery  of 
the  goods  at  a  certain  place  {z) .  But  the  employment  of  a  carrier 
as  an  agent  to  buy  goods,  and  to  carry  and  deliver  them  to  the 
employer  is  not  a  contract  within  the  statute  (a) . 

The  inclusion  of  emblements,  industrial  growing  crops,  and  things 
attached  to  or  forming  part  of  the  land  which  are  agreed  to  be 
severed  before  sale  or  under  the  contract  of  sale,  in  the  definition  of 
goods  is  merely  confirmatory  of  the  older  law  (6).  Where  an  out- 
going tenant  relinquishes  his  right  to  remove  fixtures  to  the  landlord 
or  to  an  incoming  tenant  for  a  valuation,  the  contract  is  not  a  con- 
tract concerning  an  interest  in  land  within  sect.  4  of  the  Statute  of 
Frauds,  as  before  mentioned,  nor  is  it  apparently  within  sect.  4  of 
the  Sale  of  Goods  Act,  1893,  if  no  severance  of  the  chattels  from  the 
land  bo  contemplated  (c). — Shares  in  a  joint  stock  company  are  choses 
in  action  (d),  and  expressly  excluded  from  the  definition  of  "  goods  " 
in  sect.  62,  as  set  out  above.  For  the  same  reason  railway  shares  and 
scrip  (e)  and  bonds  of  a  foreign  government  (/)  are  not  within  the 
section. 

A  contract  for  work  and  labour  expended  in  making  goods  with 
the  materials    of    the    employer  is  not  a  sale  of  goods  within  the 

(y)  Earman  v.  Beeve  (1856),  25  L.  J.  C.  P.  257;   18  C.  B.  1587. 
(»)  Astei/  V.  Emery  (1815),  4  M.  &  S.  262. 

la)  Cobbold  v.  Caston  (1824),  2  L.  J.  0.  S.  O.  P.  38;  1  Bing-.  399. 
(&)  See  ante,  p.   171. 

(c)  See  ante,  p.   171. 

(d)  Jiimhle  V.  Mitchell  (1839),  9  L.  J.  Q.  B.  29;  11  A.  &  iE.  205;  Colonial  Bk 
V.  Whinney  (1886),  56  L.  J.  G.  43;  11  Ap.  Ga.  426. 

(e)  Bo-wlby  v.  Bell  (1846),  16  L.  J.  O.  P.  18;  3  0.  B.  B84;  Knight  v.  Barber 
(1846),  16  L.  J.  Ex.  18;  16  M.  &  W.  66. 

(/)  Heseltine  v.  Siggers  (1848),  18  L.  J.  Ex.  166;  1  Ex.  856. 
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statute  (g) .  A  contract  for  a  person  to  work  up  his  own  materials 
m  making  an  article,  and  to  deliver  it  completed,  may  be  a  contract 
for  work  and  labour  and  the  materials  incident  to  the  employment, 
or  a  contract  for  the  sale  of  goods,  according  to  the  circumstances: 
thus  a  contract  for  contriving  a  machine  for  a  certain  purpose  Qi), 
a  contract  with  a  printer  to  print  a  book  (i),  are  contracts  for  work 
and  labour  and  materials,  and  not  for  the  sale  of  goods.  On  the  other 
hand,  a  contract  for  the  manufacture  and  delivery  of  a  machine  (fc), 
a  contract  with  a  miller  for  the  delivery  of  flour  {l),  or  with  any 
manufacturer  for  the  delivery  of  the  produce  of  his  manufacture  (m), 
a  contract  to  make  a  set  of  artificial  teeth  (ra),  a  contract  with  an 
artist  for  a  work  of  art  (o),  to  be  delivered  when  completed,  are  not 
contracts  for  work  and  labour,  but  for  the  sale  of  goods. 

A  contemporaneous  {p)  purchase  and  sale  of  several  articles,  the 
value  of  which  collectively  is  above  ten  pounds,  although  the  value  of 
each  article  may  be  less  than  ten  pounds,  may  form,  according  to 
the  circumstances,  one  contract  or  several.  Where  the  prices  are 
agreed  upon  with  reference  to  taking  several  articles  together,  there 
is  presumptively  one  contract  including  all;  and  such  would  be  the 
presumption  from  an  order  for  several  articles  at  one  time,  unless 
explained  (g);  and  the  same  presumption  is  made  where  an  order  is 
given  for  goods  comprising  some  ready  made,  and  some  to  be  made 
and  delivered  at  a  future  time  (r) .  But  where  a  person  gave  an 
absolute  order  for  some  goods,  and  at  the  same  time  made  an  offer 
for  others,  which  was  reserved  for  consideration,  and  afterwards  the 
seller  sent  all  the  goods  together,  it  was  held  that  there  was  not  one 
complete  contract,  and  the  buyer  might  accept  the  goods  ordered, 
and  refuse  the  rest  (s) . — At  a  sale  of  goods  by  auction  in  lots  there 
is  priTna  facie  a  distinct  contract  in  respect  of  each  lot  sold  (t) .     The 

ig)  Bayley,  J.,  Atkinson  v.  Bell  (1828),  6  L.  J.  0.  S.  K.  B.  258;  8  B.  &  0. 
277. 

(A)   Grafton  v.  Armitage  (1845),  15  L.  J.  C.  P.  20;   2  C.  B.   336. 

(0   Clay  V.  Yates  (1856),  25  L.  J.  Ex.  237;   1  H.  &  N.  73. 

(Jc)  Atkinsxm  v.  Bell  (1828),  6  L.  J.  0.  S.  K.  B.  258;  8  B.  &  O.  277. 

(0   Garbutt  v.   Watson  (1822),  6  B.  &  Aid.  613. 

(m)   WilJcs  V.  Atkinson  (1815),  6  Taunt.  11. 

(«)  Lee  V.   Griffin  (1861),  30  L.  J.  Q.  B.  252;   1  B.  &  S.  272. 

(o)  Isaacs  v.  Hardi/  (1884),  1  Oab.  &  E.  287. 

(p)  Bigg  V.   Whisking  (1853),  14  0.  B.  195. 

(?)  Baldey  v.  Parker  (1823),  1  L.  J.  0.  S.  K.  B.  229;  2  B.  &  O.  37;  Elliott 
V.  Thomas  (1838),  7  L.  J.  Ex.  129;  3  M.  &  W.  170. 

{r)  Scott  V.   Eastern  Comities  By.  (1843.),  13  L.  J.  Ex.   14;   12  M.   &  W.   33. 

(s)  Price  v.  Lea  (1823),  1  L.  J-  0.  S.  K.  B.  245;   1  B.  &  O.  156. 

(0  SiJe  of  Goods  Act,  1893,  s.  58;  Emmerson  v.  Heelis  (1809)  2  Taunt. 
38;   Moots  v.  Dormer  {Lord)  (1832,),  4  B.  &  Ad.  77. 
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parties  may  subsequently  combine  the  sales  of  the  several  lots  by 
entering  them  together  in  writing  as  one  contract  (m)  .  In  the  case 
of  a  sale  of  land  by  auction  in  lots,  there  is  also  presumptively  a 
distinct  contract  in  respect  of  each  lot  sold  {x) ;  but  as  between  vendor 
and  purchaser,  the  purchaser  of  two  or  more  lots  may  be  entitled  to 
insist  upon  a  good  title  being  shown  to  all  the  lots,  if  one  or  more 
of  the  lots  cannot  be  profitably  enjoyed  without  the  other  {y). 

(m)   Franhlyn  v.  iMmond  (1847.),  16  L.  J.  0.  P.  224;   4  C.  B.  637. 
(»)   WatUng  v.  Horwood  (18473,  12  Jur.  48. 

(y)  Lewin  v.  Guest  (18-26),  1  Russ.  325;   Dyhes  v.  BlaTce  (1838),  7  L.  J.  C.  P. 
282;   4  Bing.  N.  C.  463.     See  Peers  v.  Lambert  (1844),  7  Beav.  546. 
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Forms  required   by  statute   180 

Memorandum  in  writing — ^writings  held  sufficient — memorandum 

contained  in  several  writings  180 

C!ontents  of  memorandum — the  parties — the  consideration — the 
promise  charged — agreement  of  party  charged — memorandum 
varying  from  the  contract  184 

Signature  by  the  party  charged — mode  of  signature — signature 

by  one  party  only  189 

Signature  by  ag-ent — authority  of  agents — reT'Ooation  of  authority 

— agent  signing  as  principal  191 

Acceptance  and  receipt  of  goods — receipt  by  carrier  or  agent — 

constructive  delivery  and  receipt  195 

Acceptance   and   receipt   of   part  of  goods   sold — under  several 

contracts   198 

Earnest  and  part  payment 202 

It  is  purposed  here  to  treat  first  of  the  requirements  of  the  Statute 
of  Frauds  and  the  Sale  of  Goods  Act,  1893,  respecting  the  note  or 
memorandum  in  writing,  and  then  to  treat,  in  order,  of  the  other 
modes  of  exception,  namely,  the  acceptance  and  receipt  of  part  of 
the  goods  sold,  and  the  giving  of  something  in  earnest  or  in  part 
payment.  It  may  be  mentioned  that  the  statutory  requirements 
respecting  the  note  or  memorandum  in  writing,  prescribed  by  the 
4th  and  17th  (the  latter  now  replaced  by  the  4th  section  of  the  Sale 
of  Goods  Act,  1893)  sections  of  the  Statute  of  Frauds,  were  the  same 
in  effect  (a) .  The  formalities  of  writing  and  signature  by  the  parties 
or  their  agents,  required  by  the  1st  and  3rd  sections  for  the  creation 
or  assignment  of  estates  and  interests  in  land,  are  expressed  in  similar 
terms  (b). 

If  the  parties  have  originally  made  their  contract  in  writing,  that 
writing  alone  contains  the  contract  by  virtue  of  their  agreement  to 

(a)  Morris  v.  Snron  #  Co.  (1917),  87  L.  J.  K.  B.  145;   [1918]  A.  C.   1. 
(6)  Ante,  p.    161. 
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that  effect  (c) ;  and,  if  signed  by  the  party  charged,  it  also  supplies 
a  sufficient  note  or  memorandum  of  the  contract  for  thfe  purpose  of 
the  statute.  If  they  have  not  made  their  contract  in  writing,  the 
party  seeking  to  charge  the  other  with  it  must  resort  to  some  writing 
signed  by  the  latter  containing  the  terms  of  the  contract  charged, 
in  order  to  satisfy  the  statute.  A  writing  stating  the  material  terms 
01  a  contract  falling  within  the  statute  is  an  effective  compliance 
with  its  formal  requirements,  although  the  document  disputes 
liability  {d),  or  was  not  intended  by  the  party  charged  to  furnish 
the  evidence  required  by  the  statute  (e) .  If  an  original  memorandum 
is  lost,  the  contents  may  be  proved  by  secondary  evidence;  but  the 
uncorroborated  evidence  of  the  plaintiff  as  to  the  contents  should  be 
regarded  with  suspicion;  and  the  construction  of  the  contents  as 
proved  is  for  the  court,  as  in  the  case  of  the  original  document  (/). — 
"  Where  a  memorandum  in  writing  is  to  be  proved  as  a  compliance 
with  the  statute,  it  differs  from  a  contract  in  writing  in  that  it  may 
be  made  at  any  time  after  the  contract,  if  before  the  action;  and 
any  number  of  memoranda  may  be  made,  aU  being  equally 
originals"  {g).  But  a  memorandum  made  after  the  commencement 
of  an  action  is  not  sufficient  to  maintain  that  action  {h). 

The  following  notes  and  memoranda  have  been  held  sufficient  to 
satisfy  the  statute: — A  letter,  the  contents  of  which  express  the  terms 
of  the  contract,  or  refer  to  a  document  which  expresses  them  {i) ;  an 
invoice  or  bill  of  parcels  signed  by  the  party  to  be  charged  (fc) ;  a 
receipt  containing  the  terms  of  the  agreement,  though  not  admissible 
as  evidence  of  payment  for  want  of  a  stamp  {I) ;  an  order  book  of 
a  tradesman  containing  a  list  of  the  articles  bought  or  sold,  and 
signed  by  the  buyer  or  the  seller,  against  whom  it  will  be  sufficient 

(c)  Ante,    p.     118. 

{d)  Bewar  v.  Mintoft  (1912),  81  L.  J.  K.  B.  885;   [1912]  2  K.  B.  373. 
(e)  Re  Eoyle   (1892,),  62  L.  J.  C.   182;    [1893]   1  Ch.   84;   Daniels  v.   Trefusis 
(1914),  83  L.  J.  C.  579;   [1914]  1  Ch.  788. 

(/)  Nichol  V.  Bestmick  (1858),  2l8  L.  J.  Ex.  4;  Bead  v.  Price  (1909),  78  L.  J. 
K.  B.  1137;   [1909]  2  K.  B.  724. 

ig)  Erie,  J.,  Sieve^vrigM  v.  Archibald  (1851),  20  L.  J.  Q.  B.  531;  17  Q.  B. 
107;  Bailet/  v.  Sweetimg  (1861),  30  L.  J.  0.  P.  150;  9  C.  B.  N.  S.  843;  Re 
Hollmtd  (1902),  71  L.  J.  C.  518;   [1902]  2  Ch.  360. 

(A)  Lucas  V.  Dixon  (1889,),  58  L.  J.  Q.  B.  161;  22  Q.  B.  D.  357. 

(j)  Bailey  v.  Sweeting  (1861,),  30  L.  J.  0.  P.  150;  9  0.  B.  N.  S.  843;  Cave  v 
Eastings  (1881),  60  L.  J.  Q.  B.  575;  7  Q.  B.  D.  125;  Dewar  v.  Mintoft  (1912),  81 
L.  J.  K.  B.  885;   [1912]  2  K.  B.  373. 

(K)  Schneider  t.  Norris  (1814,),  2  M.  &  S.  286;  Durrell  v.  Evans  (1862)  81 
L.  J.  Ex.  337;  1  H.  &  C.  174. 

(0  Evans  v.  Prothero  (1852),  21  L.  J.  C.  772;   1  De  G.  M.  &  G.  572. 


182  STATUTOKY  REQUIREMENTS. 

evidence,  although  he  keeps  the  book  in  his  own  possession,  (m) ;  a 
letter  written  and  signed  by  one  of  the  contracting  parties  addressed 
to  his  own  agent,  and  containing  the  terms  of  the  contract  (w) ;  the 
written  and  signed  instructions  delivered  to  the  clerk!  of  a  telegraph 
office,  in  pursuance  of  which  he  sent  a  telegram  referring  to  the  offer 
of  a  contract  and  accepting  it  (o) ;  a  recital  in  a  will  (p)  or  a  deed  (q) ; 
an  affidavit  or  the  defendant's  proof  as  a  witness  in  independent  pro- 
ceedings concerning  another  matter  (r) ;  the  minutes  of  a  board 
meeting  of  a  company  signed  by  the  chairman,  containing  an  entry 
of  a  draft  agreement,  and  of  a  resolution  of  the  board  that  it  should 
be  signed  (s). — The  language  of  the  judgments  respecting  the  effect 
of  bought  and  sold  notes  cannot  be  reconciled;  if,  however,  regard 
is  had  to  the  divergent  facts  of  the  cases,  the  principles  can  be  placed 
upon  an  intelligible  basis.  These  bought  and  sold  notes  are  signed 
and  delivered  by  the  broker  on  behalf  of  his  principals,  and  are, 
or  should  be,  identical;  if  one  of  the  notes  be  produced  it  is  sufficient 
to  charge  the  other  party,  whether  he  be  charged  as  buyer  or  seller, 
as  it  will  be  presumed  that  the  other  agrees  with  it,  merely  sub- 
stituting the  word  "  bought "  for  the  word  "  sold  "  or  vice  versa  {t). 
If  the  broker  has  not  entered,  or  signed  a  sufficient  memorandum 
in  his  own  book,  and  the  notes  differ  in  any  material  point  there  is 
no  binding  contract  (m)  .  But  where  the  broker  has  made  an  entry 
of  the  contract  in  his  own  book  and  signed  it,  the  better  opinion  is 
that  there  is  sufficient  to  satisfy  the  statute,  and  the  entry  forms  the 
ruling  memorandum,  whether  there  be  bought  and  sold  notes,  or  not, 
and  anj  variance  between  the  bought  and  sold  notes  is  immaterial  {x) . 

The  note  or  memorandum  may  consist  of  several  writings,  if  suffi- 
ciently connected  by  internal  reference  either  direct  or  inferential; 
and  extrinsic  evidence  is  admissible  to  apply  the  references,  and  to 

(m)  Jo/mamt  v.  Dodgson  (1837),  6  L.  J.  Ex.  185;  2  M.  &  W.  653;  .S't;7  v. 
Bourdillon  (1856),  26  L.  J.  0.  P.  78;  1  C.  B.  N.  S.  188. 

(«)  Gibson  V.  Eolland  (1865),  35  L.  J.  0.  P.  5;  L.  R.  1  C.  P.  1. 

(o)  Godvnn  v.  Franois  (1870),  39  L.  J.  0.  P.  121;  L.  R.  5  0.  P.  295. 

(p)  Re  Eoyle  (1892),  62  L.  J.  0.  182;    [1893]  1  Ch.  84. 

(?)  Re  Rollamd  (1902),  71  L.  J.  0.  618;   [1902]  2  Ch.  360. 
.    (»•)  Barhworth   v.    Jowng    (1856),   26  L.   J.   C.    157;  i.  Drew.    1;  Daniels   v. 
Trefusis  (1914),  83  L.  J.  0.  679;   [1914]  1  Ch.  788. 

(s)  Jones  V.  Victoria  Graving  Dock  (1877),  46  L.  J.  Q.  B.  219;   2  ft.  B.  D.  314. 

(<)  Goom  V.  Aflalo  (1826),  5  L.  J.  0.  S.  K.  B.  31;  6  B.  &  0.  117;  Parton  v. 
Crofts  (1864),  33  L.  J.  0.  P.  189;  16  O.  B.  N.  S.  11. 

(«)  Grant  v.  Vletoher  (1826),  5  B.  &  C.  436;  Gregson  v.  Ruok  (1843),  4  Q.  B. 
737;   Sievewright  v.   Archibald  (1851),  20  L.   J.   Q.  B.  629;   17   Q.   B.    103. 

(«)  Sievewright  v.  Archibald  (1851),  20  L.  J.  Q.  B.  529;  17  Q.  B.  103;  Thomp- 
son V.   Gardiner  (1876),  1  C.  P.  D.  777. 
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identify  the  writings  referred  to,  {y).  Thus  a  correspondence  between 
the  parties  by  letters  sufficiently  connected  together  by  their  contents, 
and  containing  or  referring  to  documents  containing  the  terms  of 
the  contract,  constitutes  a  sufficient  note  in  writing  {z) .  iV  letter 
acknowledging  an  agreement  according  to  "instructions"  given  to 
a  solicitor,  where  parol  evidence  was  admitted  to  identify  the  instruc- 
tions (a).  So  a  letter  referring  to  "terms  agreed  upon"  or  "our 
arrangement,"  may  be  identified  with  a  previous  memorandum  of 
terms  (6);  and  a  guarantee  of  "  tlie  promissory  note"  (c);  and  a 
letter  referring  to  a  memorandum  of  agreement,  and  supplying  par- 
ticulars in  which  the  memorandum  was  deficient  {d) ;  and  a  letter 
referring  to  an  invoice  or  bill  of  parcels  sent  upon  a  sale  of  goods  (e). 
A  letter  written  after  a  sale  by  auction  referring  to  the  particulars 
or  conditions  of  sale  will  charge  the  party  with  the  conditions,  though 
he  did  not  sign  them  (/) .  So  a  contract  of  sale  of  property  and  a 
separate  plan  may  be  incorporated  by  reference  {g).  An  envelope 
and  the  letter  which  it  encloses  are  sufficiently  connected  together  to 
supply  the  necessary  evidence  under  the  statute  {K). 

Several  writings  cannot  for  this  purpose  be  connected  by  extrinsic 
evidence  only,  without  any  internal  reference  or  connection  (i) ;  but 
where  the  document  originally  signed  consists  of  several  bound  sheets, 
evidence  is  admissible  to  identify  and  connect  a  sheet  which  has 
become  detached  after  its  execution  (fc).    Thus  where  a  person  signed 


(y)  Sidgway  v.  Wharton  (1857),  27  L.  J.  C.  46;  6  H.  L.  C.  238;  Jones  v. 
Viciorkr.  Graving  Boch  (1877),  46  L.  J.  Q.  B.  219;  2  Q.  B.  D.  314;  Long  v. 
Millar  (1879),  48  L.  J.  O.  P.  5%;  4  C.  P.  D.  456;  Oliver  v.  Hunting  (1889), 
59  L.  J.  O.  255;  44  Ch.  D.  205;  Taylor  v.  Smith  (18-93),  61  L.  J.  Q.  B.  331; 
[1893J  2  Q.  B.  65.  See  per  Holroyd,  J.,  Kmworthy  v.  SchofleU  (1824),  2  L.  J. 
0.  S.  K.  B.  175;  2  B.  &  C.  945. 

(z)  Jackson  v.  Lowe  (1822),  1  Bing.  9;  Buxton  v.  Must  (1872),  41  L.  J.  Ex. 
173;  L.  E.  7  Ex.  279;    Wyhon  v.  Dunn  (1887),  56  L.  J.  C.  855;   34  Ch.  D.  569. 

(a)  Eidgway  v.   Whartm  (1857),  27  L.  J.  C.  46;  6  H.  L.  C.  238. 

(i)  Baumann  y.  James  (1868),  L.  R.  3  Ch.  508;  Cave  v.  Hastings  (1881),  50 
L.  J.  Q.  B.  575;  7  Q.  B.  D.  125. 

(c)  Shortrede  v.  Cheek  (1834),  3  L.  J.  K.  B.  125;   1  A.  &  B.  57. 

Id)  Allm  V.  Bennet  (1810),  3  Taunt.  169;  Coombs  v.  WilTces  (1891),  61  L.  J.  C. 
42;   [1891]  3  Oh.  77. 

(e)  Saunderson  v.  Jackson  (1800),  2  B.  &  P.  238;  Wilkinson  v.  Evans  (1866), 
85  L.  J.  0.  P.  224;  L.  R.  1  C.  P.  407. 

(/)  Bohell  V.  Hutchinson  (1835),  4  L.  J.  K.  B.  201;  3  A.  &  E.  355;  Filby  v. 
Hownsell  (1896),  65  L.  J.  C.  852;  [1896]  2  Ch.  737;  Leumr  v.  Mintoft  (1912) 
81  L.  J.  K.  B.  885;   [1912]  2  K.  B.  373. 

(§■)  Badges  v.  Horsfall  (1829),  1  Russ.  &  M.  116;  Nene  Valley  Drainage 
Commrs.  v.  Sunkley  (1876),  4  Ch.  D.  1. 

(A)  Pearoe  v.  Gardner  (1897),  66  L.  J.  Q.  B.  457;  [1&97]  1  Q.  B.  688;  Las-t 
V.  EucUesby  (1914),  58  Sol.  J.  431. 

(i)  Taylor  v.  Smith  (1893),  61  L.  J.  Q.  B.  331;   [1S93]  2  Q.  B.  65. 

Ik)  Miller  v.  Trovers  (1832),  1  L.  J.  Oh.  157;  8  Bing.  244.     A  decision  on  the 
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his  name  in  a  book  as  a  subscriber  to  a  work  to  be  published  according 
to  a  printed  prospectus,  but  the  signed  book  contained  no  reference 
to  the  .prospectus,  it  was  held  that  there  was  no  sufficient  memo- 
randum (Z).  So  the  conditions  prepared  for  a  sale  by  auction,  will 
not  be  incorporated  in  the  docunxent  signed,  unless  they  are  also 
annexed  or  referred  to  therein  (m).  So  it  was  held  not  sufficient  to 
connect  two  separate  documents  that  they  were  sent  in  the  same 
envelope,  one  signed  and  the  other  unsigned  and  headed  "  supple- 
ment," but  without  internal  reference  (w).  But  the  statutory  provi- 
sions are  satisfied  if  two  documents  refer  independently  to  the  same 
parol  agreement,  and  together  express  the  terms  of  the  agreement, 
thougli  without  direct  reference  to  one  another  (o) . 

The  note  or  memorandum,  both  under  the  4th  section  of  the  Statute 
of  Frauds  and  under  the  4th  section  of  the  Sale  of  Goods  Act,  1893, 
must  contain  all  the  material  terms  of  the  contract  as  made  and 
charged,  leaving  none  to  be  proved  by  parol  evidence.  The  writing 
must  sufiiciently  indicate  the  date  when  it  was  entered  into  and  the 
contracting  parties;  it  must  express  the  consideration  and  the  promise 
or  obligation  of  the  contract;  and  it  must  import  the  agreement  of 
the  partj'  charged  to  the  terms  expressed  (p) . 

The  writing  is  insufiicient  if  it  does  not  name  (g)  both  the  con- 
tracting parties,  or  describe  them  in  such  a  manner  as -to  identify 
them.  Thus  a  letter  addressed  "  sir,"  but  not  giving  any  name  or 
description  of  the  party  intended,  is  insufficient  (r) ;  as  is  also  a 
memorandum  or  offer  of  an  agreement  for  a  sale  or  a  lease  of  land 
signed  by  the  proposed  purchaser  or  lessee,  but  in  which  the  proposed 
vendor  or  lessor  is  not  designated  (s).    A  memorandum  in  the  terms: — 

provisions  of  the  Statute  of  Frauds  since  repealed  and  replaced  by  the  Wills  Act, 
1837. 

(0  Boydell  v.   Drummo-nd   (18i09),   11  East,  142. 

(m)  Cowley  v.  Watts  (1853),  22  L.  J.  C.  591;  Peiroe  v.  Corf  (1873),  43  L.  J. 
Q.  B.  5'2;  L.  B.  9  Q.  B.  210;  Rishton  v.  Whatmore  (1878),  47  L.  J.  O.  629;  8 
Ch.   D.   467. 

in)  Kronheim  v.  Johnson  (1871),  47  L.  J.  0.  132;  7  Ch.  D.  60. 

(o)  StuMs  V.  Watson  (1885),  54  L.  J.  C.  626;  28  Ch.  D.  305. 

(p)  Rami  V.  Rughes  (1778),  4  Bno.  P.  C.  27;  7  T.  R.  350  (a);  Wain  v.  Warlters 
(1804),  5  East,  10;  1  Sm.  L.  C.  310;  Van  Praar/h  v.  Everidge  (1903),  72 
L.  J.  C.  260;   [1903]  1  Ch.  434. 

(?)  Graham  v.  Blusson  (18*9),  8  L.  J.  C.  P.  324;  5  Bing.  N.  C.  603;  Graham 
V.  Fretwill  (1841),  11  L.  J.  C.  P.  41 ;   3  Man.  &  G.   368. 

(r)  Williams  v.  Lake  (1859,),  29  L.  J.  Q.  B.  1;  2  E.  &  E.  349;  Carr  v.  Lynch 
(1900),  69  L.  J.  C.  345;  [1900]  1  Ch.  613.  Sae  Pearce  v.  Gardner  (1897),  66 
L.  J.  Q.  B.  457;   [1897]  1  Q.  B.  688. 

(s)  Williams  v.  Jordan  (1877),  46  L.  J.  C.  681;  6  Ch.  D.  517;  Coombs  v. 
Wilkes  (1891),  61  L.  J.  C.  42;  [1891]  3  Ch.  77;  Filby  ,.  Hounsell  (1896)  65 
L.  J.  C.  852;   [1896]  2  Ch.  737. 
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"A.  agrees  to  buy  the  marble  purchased  by  B.  &c.,"  was  held  in- 
eufficient  as  not  mentioning  a  seller,  the  name  B.  being  used  only 
to  identify  the  goods  (<).  But  a  memorandum  of  sale  containing 
the  names  of  two  parties,  without  specifying  which  was  buyer  and 
which  seller,  was  held  sufficient  as  applied  to  the  circumstances,  from 
which  it  appeared  that  one  was  a  dealer  in  the  article  sold  and  the 
other  a  buyer  (m)  .  And  where  the  buyer  wrote  his  name  in  the 
"order  book"  of  the  seller  at  the  head  of  an  entry  of  the  articles 
bought,  and  the  book  contained  the  name  of  the  seller  on  the  fly-leaf 
at  the  beginning,  it  was  held  sufficient  {x). — An  agent  may  contract 
on  behalf  of  his  principal,  or  in  his  own  name  without  reference  to 
his  principal;  in  either  case  it  is  in  general  open  to  show  by  parol 
evidence  who  is  the  principal,  for  the  purpose  of  charging  him  or 
entitling  him  to  sue,  according  to  the  law  of  principal  and  agent, 
notwithstanding  the  statute  {y) . — ^A  memorandum  of  sale  describing 
a  party  merely  as  "  vendor  "  is  not  sufficient  to  indicate  or  identify 
any  person,  although  the  purchaser  at  the  time  of  making  the  contract 
knew  who  the  vendor  was  {z).  A  description  of  the  vendor  as  "  the 
proprietor,"  "  owner,"  or  "  mortgagee  "  of  the  property  is  sufficient 
to  identify  him  and  satisfies  the  statute  (a) ;  but  the  description  of 
a  vendor  as  "landlord"  is  not  sufficient  (6).  A  description  as 
"  executor "  or  "  the  legal  personal  representative "  of  a  person 
named  (c),  or  "the  trustee  selling  under  a  trust  for  sale"  {d)  is 
sufficient.  A  memorandum  of  sale  in  which  it  appeared  that  the 
vendors  were  a  company  in  possession  of  the  property,  though  not 
otherwise  disclosing  the  name  or  identity,  was  held  sufficient  (e) . 

The  memorandum  must  sufficiently  express  the  consideration  for 
the  promise  (/) .     A  writing  containing  a  promise  to  serve  in  a  trade 

it)   Vandenbergh  f.  Spmner  (1866),  35  L.  J.  Ex.  201;   L.  R.  1  Ex.  316. 

(«)  Newell  V.   Radford  (1867,),  37  L.  J.  C.  P.  1;   L.  R.  3  G.  P.   52. 

(»)  Sari  V.  Bourdillon  (1856,),  26  L.  J.  C.  P.  78;   1  G.  B.  N.  S.   188. 

Qy)  Bateman  v.  PMlli/ps  (1812i),  15  East,  272;  Hood  v.  Barringion  {Lord) 
(186S),  L.  R.  6  Eq.  218;  Willes,  J.,  Cropper  v.  Gooh  (1868),  L.  R.  3  O.  P.  at 
p.  200;  Vilhy  v.  Eounsell  (1896),  65  L.  J.  C.  852;  [18,96]  2  Ch.  737;  Lovesy  v. 
Palmer  (1916),  85  L.  J.  C.  481;  [1916]  2  Ch.  233.  And  see  Paterson  v. 
■Gandamgui  (1812),  15  East,  62;  2  Sax.  L.  C.  355. 

(z)  Potter  V.  Duffield  (1874),  43  L.  J.  C.  472;  L,.  R.  18  Eq.  4;  Jarrett  v. 
Etmter  (1886),  56  L.  J.  G.  141;   34  Gh.  D.  182. 

(«)  Sale  V.  Lambert  (1876|),  43  L.  J.  G.  470;  L.  B.  18  Eq.  1;  Rosslter  v. 
Mill&r  (1878),  48  L.  J.  G.  10;  3  Ap.  Ca.  1124. 

(J)  Coombs  V.  Wilkes  (18910,  61  L.  J.  G.  42;   [1891]  3  Oh.  77. 

(c)  Hood  V.  Barrington  {Lord)  (1868),  L.  R.  6  Eq.  218;  Towle  v.  Topham 
(1877),  37  L.  T.  308. 

{d)  Catling  v.  King  (1876),  46  L.  J.  G.  384;  5  Oh.  D.  660. 

(e)   Commins  v.  Scott  (1875),  44  L.  J.  G.  563;   L.  R.  20  Eq.  11. 

(/)   Wain   V.    Warlters   (1804),  5  East,  10;   1   Sm.  L.  C.   310. 
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or  employment  for  a  given  time,  without  an  undertaking  to  employ 
or  any  other  consideration,  was  held  insufficient  {g).  A  memorandum 
of  sale  not  mentioning  a  price  imports  a  sale  at  a  reasonable  price 
and  is  sufficient,  if  such  was  the  contract  in  fact  niade  {h) .  So,  an 
order  for  goods  "  on  moderate  terms  "  is  a  sufficient  memorandum 
of  a  contract  to  that  effect  (i) .  A  memorandum  of  an  agreement 
to  buy  goods,  signed  by  the  buyer  only,  is  sufficient  to  charge  him, 
because  it  imports  the  correlative  consideration  of  selling  (fe) .  And 
upon  this  principle  either  the  bought  or  the  sold  note  of  a  broker 
acting  for  both  parties  is  sufficient  to  charge  either  party  (Z) . — 
Exception  has  been  made  of  guarantees  or  "  promises  to  answer  for 
the  debt,  default,  or  miscarriages  of  another  person,"  by  the  Mer- 
cantile Law  Amendment  Act,  1856,  s.  3,  which  enacts  that  no  such 
promise  shall  be  deemed  invalid  to  support  an  "action  "  by  reason 
only  that  the  consideration  for  such  promise  does  not  appear  in 
writing  or  by  necessary  inference  from  a  written  document."  Under 
this  Act  the  consideration  of  the  contract  maj-  be  proved  by  parol 
evidence;  but  the  promise  must  still  be  complete  in  the  writing, 
independently  of  the  parol  evidence  admitted  to  prove  the  considera- 
tion (to).  And  the  written  guarantee,  though  not  containing  the 
consideration,  is  subject  to  an  agreement  stamp  {n).  If  the  guarantee 
is  also  an  agreement  not  to  be  performed  within  a  year,  it  seems  the 
consideration  must  appear  in  the  writing  (o) . 

The  memorandum  must  express  the  promise  or  obligation  of  the 
contract,  either  in  direct  terms  or  by  reference,  with  sufficient  certainty 
to  enable  the  court  to  ascertain  and  enforce  it  (pi) .  A  memorandum 
of  an  agreement  to  grant  a  lease  is  insufficient,  in  which  the  duration 
of  the  term  is  not  mentioned  or  ascertainable  by  inference  or  con- 
struction {q) ;  or  in  which  the  commencement  of  the  term  cannot  be 


{g)  Lees  v.   Whitcomb  (182»),  6  L.  J.  0.  S.  C.  P.  213;   5  Bing.  34; 
Dixmi  (1839),  8  L.  J.  Q.  B.  102;  9  A.  &  E.  693. 

(A)  Sale  of  Goods  Act,  1893,  s.  8;   Boadly  v.  McLaine  (1834),  3  L.   J.  0.   P. 
162;  10  Bing.  482;   Valpy  v.  aibstm  (1847),  16  L.  J.  C.  P.  241;  4  0.  B.  837. 

(»)  Ashcrofi  V.  M.m-rin  (1842),  11  L.  J.  C.  P.  265;   4  Man.  &  G.  450. 

{Ic)  Egm-ton  v.   Mathews  (1805),  6  East,  307. 

(0  Partm  V.   Crofts  (1864),  33  L.  J.  C.  P.  189;   16  C.  B.  N.  S.   11. 

(m)  Holmes  v.  Mitchell  (1859),  28  L.  J.  0.  P.  301;   7  C.  B.  N.  S.  361. 

in)  Glover  v.  Haokett  (1857),  26  L.  J.  Ex.  416;   2  H.  &  N.  487. 

(o)  See  Morrell  v.  Cotmn  (1877),  47  L.  J.  C.  73;  7  Oh.  D.   151;  and  ante, 
p   161. 

ip)  Cox  V.  Middletmi  (1854),  23  L.  J.  C.  618;   2  Drew.  209. 

{q)  Fitemaurice  v.   Bayley  (1860),  9  H.  L.  C.  78;   .Lnstin  v.  Newham  (1906), 
75  L.  J.  K.  B.  563;   [1906]  2  K.  B.  167. 
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ascertained  {r) :  nor  can  any  presumption  be  drawn  as  to  the  com- 
mencement of  the  term  merely  from  the  date  of  the  agreement  (s). 
A  memorandum  of  a  sale  of  land  not  limiting  the  interest  to  be  con- 
veyed would  be  sufficient  as  "prima  facie  importing  the  whole  interest 
of  the  vendor,  if  such  was  in  fact  the  contract  {t)\  but  an  agreement 
for  the  sale  of  a  leasehold  interest  to  be  effected  by  means  of  an 
underlease,  without  limiting  the  reversion  to  be  reserved,  was  held 
insufficient  (m)  . — So  the  memorandum  of  a  sale  must  describe  the 
subject  of  sale  sufficiently  to  enable  the  court  to  identify  it.  Descrip- 
tions of  the  subject  of  sale  as  "the  mill  property"  (x);  as  "The 
Jolly  Sailor,  offices,  &c."  {y);  and  as  "the  house,  &c.,"  or  "  j\ir. 
O.'s  house"  (^r);  ajid  as  "the  property  sold  at  the  Sun  Inn"  (a), 
have  been  held  sufficient.  Letters  concerning  the  sale  of  a  colliery 
and  referring  to  the  "  property  "  were  held  not  to  be  a  sufficient 
memorandum  of  a  contract  charged  for  the  sale  of  the  colliery,  includ- 
ing the  plant,  machinery  and  effects  (&).  A  memorandum  of  sale 
of  certain  articles  to  be  supplied  "  complete  "  was  held  sufficient,  parol 
evidence  being  admissible  to  apply  the  term  "  complete "  to  the 
subject  and  circumstances  of  the  contract  (c). 

The  note  or  memorandum  must  show  the  agreement  of  the  party 
to  the  terms  charged.  A  letter  refusing  to  sign  an  agreement  the 
draft  of  which  had  been  previously  agreed  upon  was  held  insuffi- 
cient (d) .  A  letter  referring  to  a  previous  correspondence  or  transac- 
tion, but  denying  that  the  letters  contain  all  the  terms  of  the  contract, 
or  otherwise  a,sserting  other  or  additional  terms,  is  insufficient  (e). 
A  letter  enclosing  a  draft  conveyance,  undated  and  unsigned,  which 
contained  the  recital    of    a    contract  of  sale,  was  held  insufficient, 

(r)  Blore  v.  Sutton  (ISIT),  3  Mer.  237;  Re  Lander  and  Bagley  (1892),  61 
L.  J.  C.  707;   [1»92]  3  Ch.  41. 

(s)  Marshall  v.  Bmridge  (18«a),  51  L.  J.  C.  329;  19  Ch.  D.  233;  Roch  Port- 
land Cement  Co.  v.  WUxm  (18S3),  52  L.  J.  O.  214. 

(«)  Bom&r  V.  Cooper  (1843),  11  L.  J.  C.  287;  2  Ha.  408;  Southern  v.  Harriman 
(1866),  14  W.  R.  487. 

(«)  Dolling  y.  Evans  (1867),  36  L.  J.  C.  474.  Soe  Wood  v.  Beard  (1876),  46 
L.  J.  Ex.  100;  2  Ex.  D.  30. 

(a;)  McMurray  v.   Spicer  (1868),  37  L.  J.   0.  505;   L.   R.   5  Eq.   636. 

(V)  Naylor  v.  Goodall  (1877),  47  L.  J.  C.  53. 

(z)  Ogilvie  v.  Foljambe  (1817),  3  Mer.  53;  Omen  v.  Thomas  (1834),  3  L.  J  O. 
205;   3  M.  &  K.  353. 

(a)  Shardlow  v.  Cotterill  (18S2),  51  L.  J.  C.  353;   20  Ck.  D.  90. 

lb)   Vale  of  Neath  Coll.  v.  Fwrness  (1876),  45  L.  J.  C.  276. 

(c)  Sari  V.  Bo-urdillon  (1866),  26  L.  J.  C.  P.  76;   1  C.  B.  N.  S.   188 

id)  Wood  V.  Midgley  (1864),  23  L.  J.  C.  553;  5  De  G.  M.  &  G.  41. 

(e)  Cooper  v.  Smith  (1812),  15  East,  103;  Richards  v.  Porter  (1827),  5  L  J 
0.  S.  K.  B.  175;  6  B.  &  C.  437;  Smith  v.  Surman  (1829),  7  L.  J.  0.  S.  K  B 
296;  9  B.  &  C.  561;  Archer  v.  Baynes  (1850),  20  L.  J.  Ex.  64;  5  Ex  625- 
Thirhell  v.  CamU  (1919),  89  L.  J.K.  B.  1;   [1919]  2  K.  B.  590  *■ 
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because  the  proposed  deed  had  no  operation  until  executed,  and  there- 
fore was  no  admission  of  an  existing  contract  (/) .  But  a  proposal 
or  memorandum  of  terms  signed  by  the  party  charged,  and  showing 
his  consent,  is  sufficient,  though  the  acceptance  or  consent  of  the  other 
party  is  proved  by  parol  only  {g). — If  the  writing  admits  the  con- 
tract charged,  it  is  immaterial  that  it  also  repudiates  liability  for  an 
alleged  reason  which  does  not  affect  the  validity  of  the  contract  {h) . 
A  letter  admitting  the  contract  as  stated,  but  asserting  a  construction 
according  to  which  the  party  charged  would  not  be  liable,  is  sufficient 
to  prove  the  contract,  and  the  liability  will  depend  upon  the  true 
construction  (i) .  Upon  the  same  principle  a  letter  admitting  the 
contract,  but  disputing  the  breach,  is  sufficient  {Ic) .  And  a  letter 
admitting  the  purchase  of  goods  sent  according  to  an  invoice,  but 
refusing  to  accept  or  pay  for  them  by  reason  of  the  goods  being 
damaged  in  the  transit  (?).  But  directions  respecting  the  route  by 
which  goods  are  to  be  delivered  relate  to  the  mode  of  performance, 
and  not  to  the  substance  of  the  contract,  and  therefore  need  not  be 
in  writing  {m) . 

The  written  memorandum  must  also  agree  with  the  contract 
charged,  without  leaving  any  material  term  or  variation  to  be  supplied 
by  parol  evidence.  An  agreement  for  a  lease  simply,  is  not  a  sufficient 
memorandum  of  a  contract  to  take  a  lease  with  restrictive  cove- 
nants («) .  A  memorandum  of  a  sale  of  goods  not  mentioning  a 
price,  and  therefore  presumptively  importing  a  reasonable  price,  is 
not  sufficient  to  charge  a  contract  at  a  fixed  price,  or  at  a  price  to  be 
fixed  in  a  manner  agreed  upon  (o).  Letters  agreeing  to  buy  an  estate 
at  a  stated  price,  presumptively  to  be  paid  in  one  sum,  are  not  a 
sufficient  memorandum  of  a  contract  to  pay  the  price  by  instal- 
ments (p).    A  broker's  sale  note  in  absolute  terms  is  not  a  sufficient 

(/)  Mimday  v.  Asiprey  (1879),  49  L.  J.  0.  216;   13  Ch.  D.  855. 

Ig)  Benecke  v.  ChMdmehe  (1856),  4  W.  E.  902;  Rems  v.  Pioksley  (1866),  35 
L.  .J.  Ex.  218;  L.  R.  1  Ex.  342. 

(A)  Bailey  v.  Sweeting  (1861),  30  L.  J.  C.  P.  150;  9  C.  B.  N.  S.  843;  Sewar 
V.  Mintoft  (1912),  81  L.  J.  K.  B.  885;   [1912]  2  K.  B.  373. 

(i)  Bmton  V.  Bust  (1872),  41  L.  J.  Ex.  173;  L.  R.  7  Ex.  279. 

(A)  Jackson  v.   Lowe  (18i22),  1  Bing.  9. 

(l)   WUkinson  v.  Evans  (1866),  35  L.  J.  0.  P.  224;   L.  R.  1  0.  P.   407. 

(m)  Erie,  C.  J.,  Wilkinson  v.  Smns  (1866),  35  L.  J.  C.  P.  224;  L.  R.  1  0.  P. 
407;  Leather  Cloth  Co.  v.  Ilieronimua  (1874),  44  L.  J.  Q.  B.  54;  L.  R.  10 
Q.  B.  140. 

(»)  Snelling  v.  Thomas  (1874),  43  L.  J.  0.  506;   L.  R.  17  Eq.  303. 

(o)  Sale  of  Goods  Act,  1893,  3.  8;  Acebal  v.  Levy  (1834),  3  L.  J.  0.  P.  98; 
10  Bing.  376;   Hoadly  v.  McLaine  (1834),  3  L.  J.  O.  P.  162;   10  Bing.  482 

(p)  Cairns,  L.  C,  Hussey  v.  Harne  Payne  (1879),  48  L.  J.  C.  846;  4  Ap.  Oa. 
317. 


FORMS  REQUIRED  BY  STATUTE.  189 

note  of  a  sale  in  fact  made  upon  conditions  as  to  quality  (g) .  But  a 
mere  error  in  the  description  of  the  property,  or  other  such  mistake 
as  would  be  matter  for  rectification,  is  not  material  to  the  sufficiency 
of  the  memorandum  of  agreement  (r) . — ^And  where  the  writing  is 
charged  as  a  written  contract,  and  therefore  exclusively  binding,  it 
is  open  to  the  party  charged  to  dispute  the  agreement  to  it  as  such, 
and  to  show  that  it  does  not  express  the  contract  in  fact  mad6(s). 
"  The  statute  does  not  make  any  signed  instrument  a  valid  contract 
by  reason  of  the  signature,  if  it  is  not  such  according  to  the  good 
faith  and  real  intention  of  the  parties  "  (t);  as  where  it  is  contained 
in  letters  forming  part  of  a  correspondence  before  the  negotiation 
is  completed  (m)  . 

The  memorandum  must  be  signed  by  the  party  charged  or  by  his 
agent  (a;).  The  insertion  of  the  name  in  any  part  of  the  writing 
in  a  manner  to  "  authenticate  the  instrument "  is  sufficient  (?/);  as  in 
the  case  of  a  memorandum  or  letter  written  in  the  third  person  (s!) ; 
or  with  a  printed  heading  "Memorandum  from  A.  B."  (a);  or  a 
telegram  with  the  name  of  the  sender  at  the  head  (6).  An  entry 
of  a  sale  written  by  the  party  in  a  book  of  his  own  stating  his  name 
as  buyer  was  held  sufficient  to  charge  him  (c) ;  so  an  invoice  or  bill 
of  parcels  delivered  by  the  seller  to  the  buyer,  in  which  the  seller's' 
name  appeared  at  the  commencement  as  seller  (d) . — It  matters  not 
for  what  purpose  the  signature  was  put,  if  in  fact  it  authenticates 
the  document  (e).  The  signature  of  the  chairman  of  a  board  of 
directors  to  the  minutes  of  a  meeting  in  which  the  agreement  is 


(?)  Pitts  V.  Beckett  (1845),  14  L.  J.  Ex.  358;   13  M.  &  W.  743. 

(r)  Se  Boulter  (1876),  46  L.  J.  Bk.  11;  4  Ch.  D.  241;  Johnson  t.  Bragge 
(1900),  70  L.  J.  0.  41;   [1901]  1  Ch.  28. 

(s)  Lochett  V.  NicUin  (1850),  19  L.  J.  Ex.  403;  2  Ex.  93. 

(0  Selljorne,  L.  C,  Jervis  v.  Berridge  (1873),  42  L.  J.  C.  518;   L.  R,.  8  Ch.  351. 

(«)  Hussey  v.  Home  Payne  (1860),  48  L.  J.  C.  846;  4  Ap.  Ca.  323;  Bristol, 
Cardiff  #  Swansea  Aerated  Bread  Co.  v.  Maggs  (1890),  59  L.  J.  C.  472;  44 
Oh.  D.  616. 

(«)  Hawkins  v.  Holmes  (1721),  1  P.  Wms.  770. 

(y)  Abinger,  0.  B.,  Johnson  v.  Dodgson  (1837),  6  L.  J.  Ex.  185;  2  M.  &  W. 
659;  Chelmsford,  L.  C,  and  Ld.  Westbury,  Caton  v.  Caton  (1867),  36  L.  J.  C 
886;  L.  R.  2  H.  L.  127. 

(«)  Ogilvie  v.  Foljambe  (1817),  3  Mer.  53;  Prtypert  v.  Parker  (1830),  1  Russ 
&  M.  625;   Bleakley  v.  Smith  (1840),  11  Sim.  150. 

(«)  To^irret  v.  Cripps  (1879),  48  L.  J.  C.  567. 

lb)  Godwin  v.  Francis  (1870),  39  L.  J.  C.  P.  121;  L.  B.  5  C.  P.  295. 

(e)  Jofmmn  v.  Dodgson  (1837),  6  L.  J.  Ex.  185;  2  M.  &  W.  653. 

(<?)  SohMeider  v.  Norris  (1814),  2  M.  &  S.  286. 

(e)  Se  Hoyle  (1892),  62  L.  J.  C.  182;  [1893]  1  Ch.  84;  Daniels  v.  Trefusis 
(1914),  83  L.  J.  C.  579;   [1914]  1  Ch.  798. 
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entered  is  sufficient  (/).  And  it  has  been  said  that  if  a  party  to  a 
written  memorandum  sign  as  witness  with  knowledge  of  the  contents, 
he  may  be  charged  with  an  agreement  recited  or  referred  to  in  the 
document  {g) .  But  a  formal  agreement  commencing  with  the  names 
of  the  parties,  and  concluding  "  as  witness  our  hands,"  without  any 
signatures  appended,  was  held  insufficient,  because  intended  to  be 
signed  by  subscription  only  {Ji) .  And  where  the  name  occurs  in  the 
document  only  for  a  particular  purpose,  or  with  reference  to  a  part 
only,  and  not  as  authenticating  the  whole,  it  is  not  sufficient  {i) . — 
A  signature  to  a  memorandum  of  terms  which  is  afterwards  altered 
may  be  made  sufficient  by  acknowledgment  of  it  when  the  contract 
is  complete;  a  final  acceptance  operates  presumptively  as  an  acknow- 
ledgment of  the  previous  signature,  and  the  state  of  the  document 
when  finally  accepted  may  be  shown  by  parol  evidence  (fc) .  Upon 
the  same  principle  alterations  in  a  complete  and  signed  contract, 
made  by  consent  of  the  parties,  may  be  considered  as  authenticated 
by  the  existing  signatures,  if  so  intended  (J). 

The  statute  does  not  in  terms  require  signing  by  name;  signing 
may  be  by  a  mark  (m) ;  or  by  a  surname  without  a  christian 
name  (w) ;  but  it  is  doubtful  if  initials  alone  can  be  described  as 
a  "signature"  (o).  A  mere  description  of  the  person  without  a 
signature,  as  in  a  letter  subscribed  only  "  your  affectionate  mother," 
is  not  sufficient  (g) .  The  signature  may  be  printed,  as  in  the  heading 
of  a  bill  of  parcels  (r),  provided  the  circumstances  show  a  recognition 
of  it  as  a  signature  (s) ;  or  it  may  be  impressed  with  a  stamp  {t). 
A  document  in  print  or  in  ink  may  be  signed  in  pencil;  but  it  must 
appear  that  the  pencil  writing  was  intended  as  a  signature,  and  not 

(/)  Jones  V.  Victoria  Gruving  Dock  (1877),  46  L.  J.  Q.  B.  219;   2  Q.  B.  D.  314. 

(?)  Weljord  v.  Beazely  (1747),  3  Atk.  504.  But  see  Gosbell  v.  Archer  (1834), 
4  L.  J.  K.  B.  78;  2  A.  &  E.  500;  Thynne  {Lady)  v.  Glengall  {Earl)  (1848), 
2  H.  L.O.   131;    Caton  v.  Caton  (1867),  36  L.  J.  C.   886;    L.  B.  2  H.  L.   127. 

Qi)  Hubert  v.  Treherne  (1842),  11  L.  J.  C.  P.  78;   3  Man.  &  G.  743. 

(»)  Thynne  {Lady)  v.  Glengall  {Sari)  (1848),  2  H.  L.  C.  131;  Caton  v.  Caton 
(1867),  36  L.  J.  C.  886;  L.  B.  2  H.  L.  127. 

(;i!)  Stewart  v.  Eddowes  (1874),  43  L.  J.  C.  P.  204;   L.  R.  9  C.  P.   311. 

{l)  Bluck  V.   Gompertz  (1852),  21  L.  J.  Ex.  278;   7  Ex.  862. 

(m)  Baher  v.  Bening  (1838),  7  L.  J.  Q.  B.  137;  8  A.  &  E.  94;  Harrimn  v. 
Elvin  (1842),  11  L.  J.  Q.  B.  197;  3  Q.  B.  117. 

(«)   Ogilvie  v.   Foljamb^  (1817),  3  Mer.  53. 

(o)  See  Herbert  v.  Moreau  (1827),  5  L.  J.  0.  S.  C.  P.  56;  12  Moo.  216; 
JSwe,et  V.  Lee  (1841),  3  Man.  &  G.  452;  Chichester  v.  Cobb  (1866),  14  L.  T. 
433. 

{q)  Selby  v.  Selby  (1817),  3  Mer.  2. 

{r)  Schneider  v.  Norris  (1814),  2  M.  &  S.  286. 

(s)  Tourret  v.   Crip^ys  (1879),  48  L.  J.  C.  567. 

{t)  See  Bennett  v.  Briimfitt  (1867),  37  L.  J.  C.  P.  25;  L.  B.  3  C.  P.  28;  Meg. 
V.  G(rurper  (1890),  59  L.  J.  Q.  B.  265;   24  Q.  B.  D.  533. 
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merely  as  a  deliberative  memorandum  (m).— A  deed  is  sufficiently 
executed  by  sealing  and  delivery,  and  does  not  require  to  be  signed 
merely  because  it  contains  a  contract  within  the  Statute  of  Frauds  {x) . 
A  memorandum  signed  by  the  party  charged  is  sufficient,  although 
there  is  no  signed  writing  upon  which  to  charge  the  other  party; 
for  the  statute  prevents  an  action  being  brought  only  where  there  is 
no  writing  signed  by  the  party  to  be  charged;  and  a  party  may  be 
thus  chargeable  with  a  contract  on  which  the  remedy  on  his  part 
would  fail  for  want  of  evidence  to  satisfy  the  statute  («/) .  It  is 
sufficient  for  the  party  charged  to  have  signed  the  proposal  of  an 
agreement  which  the  other  party  has  accepted  verbally  {z) ;  and  where 
a  written  and  signed  offer  is  expressed  in  the  alternative,  a  verbal 
acceptance  of  one  alternative  is  sufficient  (a) ;  but  if  it  appears  that 
the  party  charged  signed  only  conditionally  upon  the  other  party 
binding  himself  by  a  signature,  there  is  no  contract  unless  the  latter 
has  signed  (6).  A  party  by  bringing  an  action  upon  a  contract 
admits  the  alleged  contract  to  be  binding  against  himself;  and  as 
he  cannot  be  heard  to  disaffirm  any  part  of  the  contract  on  which  he 
is  suing,  he  must  perform  all  such  acts  on  his  part  as  are  stipulated 
for  as  conditions  precedent  to  the  liability  of  the  defendant  (c). 

The  memorandum  may  be  signed  by  an  agent  of  the  party  charged, 
if  thereunto  lawfully  authorised  {d) .  A  covering  letter  written  by 
an  agent  in  forwarding  an  unsigned  document  written  by  his  prin- 
cipal may  furnish  a  sufficient  signature  to  authenticate  the  document, 
and  satisfy  the  provisions  of  the  statute  (e).  The  1st  and  3rd  sections 
of  the  Statute  of  Frauds  expressly  require  the  agent  to  be  authorised 
by  writing;   under  the  4th  and  the  repealed  17th  sections  the  agent 

(«)  Luoas  V.  James  (1849),  18  L.  J.  0.  329;   7  Hare,  410. 

(«)  Aveline  v.  Whisson  (1842),  12  L.  J.  0.  P.  68;-  4  Man.  &  G.  801;  Cherry 
V.  Heming  (1849),  19  L.  J.  Ex.  64;   4  Ex.  636. 

(y)  Fowle  V.  Freeman  (1804),  9  Vea.  351 ;  Egerton  v.  Mathews  (1805),  6  East, 
307;  Laythoarp  v.  Bryant  (1836),  5  L.  J.  0.  P.  217;  2  Bing.  N".  C.  735;  Lit'er- 
pool  Borough  Bank  v.  Eccles  (1859),  28  L.  J.  Ex.  122;   4  H.  &  N.   139. 

(a)  Seii^s  v.  Picksley  (1866),  35  L.  J.  Ex.  218;  L.  E.  1  Ex.   342. 

(«)  Lever  v.  Koffler  (1901),  70  L.  J.  0.  395;    [1901]  1  Ch.  543. 

lb)  Moore  v.  Campbell  (1854),  23  L.  J.  Ex.  310;  10  Ex.  323.  See  Alderton  v 
Archer  (1884),  64  L.  J.  Q.  B.  12;  14  Q.  B.  D.  1. 

(c)  neuss  V.  Picksley  (1866),  35  L.  J.  Ex.  218;  L.  R.  1  Ex.  342;  Baker  v 
Yorkshire  Fire  #  Life  Assoc.  (1891),  61  L.  J.  Q.  B.  838;    [1892]  1  Q.   B.  144 

(«?)  Smith  V.  Webster  (1876),  45  L.  J.  C.  528;  3  Ch.  D.  49;  Vale  of  Neath 
Coll.  V.  Furness  (1876),  45  L.  J.  C.  276;  Thirkell  v.  Cambi  (1919)  89  L  J 
K.  B.  1;  [1919]  2  K.  B.  590;  Keen  v.  Mear  (1920),  89  L.  J.  0.  513:  [19201  2 
Oh.  574.  -■ 

(e)  Daniels  v.  Trefusis  (1914),  83  L.  J.  0.  579;   [1914]  2  Ch.  1m 


192  STATUTORY  REQUIRKMENTS. 

may  be  authorised  without  writing  (/) ;  and  a  written  authority  does 
not  seem  to  be  required  by  the  4th  section  of  the  Sale  of  Goods  Act, 
1893.  An  agent  may  not  delegate  even  the  mere  act  of  signing, 
unless  such  special  circumstances  exist  as  to  lead  to  the  inference  that 
the  principal  intended  that  the  agent  was  to  have  that  power  {g) :  as 
where  the  person  appointed  agent  was  a  marksman,  and  held  the  top 
of  the  pen  whilst  another  person  wrote  his  na;me  {h).  Standing  by 
without  objection  to  the  deputy  acting  will  in  general  be  taken  as 
an  assent  to  the  delegation  of  authority  (i).  And  in  all  cases  the 
subsequent  ratification  by  the  principal  of  the  signature  of  an  agent 
is  equivalent  to  a  prior  authority  (fc). — The  authority  given  to  a 
house  and  estate  agent  to  procure  a  purchaser  for  property;  or  an 
authority  given  to  an  agent  to  receive  applications  "to  treat  and 
view  ";  or  an  authority  "  to  act  as  agent  in  and  about  the  purchase," 
is  held  not  to  import  authority  to  sign  a  contract  of  sale  (J) .  But 
where  an  owner  of  real  estate  gives  instructions  to  an  agent  to  sell 
property  for  him,  and  agrees  to  pay  a  commission  on  the  purchase 
price,  the  agent  is  authorised  to  sign  an  "  open  contract  "  of  sale,  but 
not  a  contract  with  special  conditions  (m). — ^A  solicitor  has  no  general 
authority  to  sign  a  contract  for  his  client;  and  an  authority  given  to 
a  solicitor  to  prepare  and  send  a  formal  draft  contract  of  a  prior 
verbal  agreement  to  the  purchaser  was  held  not  to  authorise  him  to 
sign  for  the  vendor ;  nor  to  bind  the  vendor  by  a  signature  to  a  letter 
enclosing  the  draft  contract  and  stating  the  terms  of  agreement  (r) . 
A  pleader,  however,  is  authorised  to  set  out  the  terms  of  a  contract 
according  to  his  instructions  so  as  to  bind  his  client  as  a  principal  (s). 
—A  broker,  being  authorised  to  contract  by  the  custom  of  trade,  has 
authority  to  charge  his  principal  by  signing  a  sale  note  within  the 
scope  of  his  commission  (^).— An  auctioneer  by  the  general  usage  of 

(/)  Per  cur.  Emmerson  v.  Heelis  (1809),  2  Taunt.  46;  Tindal,  C.  J.,  Acebal  v. 
Levy  (1834),  3  L.  J.  C.  P.  98;  10  Bing.  378;  Hea,-d  v.  PiIL;i  (1839),  38 
L.  J.  C.  718;  L.  R.  4  Ch.-548. 

ig)  Bell  V.  Sails  (1897),  66  L.  J.  C.  397;  [1897]  1  Ch.  663;  Keen  v.  Hear 
(1920),  89  L.  J.O.  513;  [1920]  2  Oh.  574. 

(A)  Helsham  v.  Langley  (1841),  11  L.  J.  0.  17;   1  Y.  &  0.  Oh.  175. 

(j)  Bird  V.  Bmdter  (1833),  4  B.  &  Ad.  443;  Sims  v.  Landray  (1894),  63  L.  J.  C. 
5i35;    [1894]   2   Ch.   318. 

(70  Uaelean  v.   Dunn    (1828),  6  L.  J.   0.  S.   C.   P.   184;   4  Bing-.   722. 

(0  Godwin  V.  Brind  (1868),  39  L.  J.  C.  P.  121;  L.  R.  5  C.  P.  299;  Hamer  v. 
Sharp  (1874),  44  L.  J.  0.  53;  L.  R.  19  Bq.  108;  Vale  of  Neath  Coll.  v.  Furne^i- 
(1876),  45  L.  J.  C.  276. 

(m)  Sosenbaum  v.  Belson  (1900),  69  L.  J.  C.  569;  [1900]  2  Ch.  267;  Keen 
T.   Mear   (1920),  89  L.  J.  C.  513;    [1920]  2  Ch.  574. 

(»■)  Smith  V.    Webster  (1876),  45  L.  J.  0.  528;   3  Ch.  D.  49. 

(s)    Grmdell  v.  Bass  (1920),  89  L.  J.  C.  591;    [1920]  2  Ch.  487. 

(f)   Ooom  V.  Aflalo  (1826),  5  L.  J.  0.  S.  K.  B.  31;   6  B.  &  0.  117;   Sievewright 
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public  auctions  is  agent  for  both  parties  to  sign  a  memorandum  of 
the  sale;  and  the  buyer  by  giving  his  name  presumptively  authorises 
the  auctioneer  to  sign  it  (m).  "  But  in  order  to  make  a  valid  contract, 
the  document  the  auctioneer  signs  on  behalf  of  the  buyer  must  contain 
all  the  terms  of  the  contract,  the  contract  being,  in  fact,  subject  to 
the  conditions  contained  in  the  catalogue,  and  the  purchase  being 
at  the  price  noted  at  the  time"  (x).  The  auctioneer  must  sign  the 
memorandum,  if  not  as  he  knocks  down  the  property  or  lot,  at  any 
rate  within  a  short  delay  (?/).  The  authority  of  an  auctioneer  does 
not  extend  beyond  the  auction ;  and  upon  a  subsequent  sale  by  private 
contract  of  unsold  lots,  though  upon  the  same  conditions  as  at  the 
auction,  he  retains  no  authority  to  charge  the  buyer  by  signing  (z). 
Also  a  private  arrangement  between  the  seller  and  buyer  as  to  the 
mode  of  payment  supersedes  the  authority  of  the  auctioneer  to  bind 
the  buyer  in  that  respect  by  signing  the  conditions  of  sale  (a).  And 
when  the  seller  knows  that  the  buyer  is  contracting  as  agent  only 
without  any  intention  of  binding  himself,  the  seller  could  not  charge 
him  personally  upon  the  signature  of  the  auctioneer  (h). — An 
auctioneer's  clerk,  as  such,  has  not  the  same  general  authority;  but 
where  he  is  openly  employed  at  the  auction  to  take  down  the  names 
of  the  buyers  without  objection  from  them,  such  an  authority  may 
be  inferred  (c).  The  signature  of  the  auctioneer's  clerk  merely  "as 
witness "  to  the  signature  of  the  purchaser  will  not  charge  the 
vendor  ((^). — The  instructions  given  at  a  telegraph  office  to  transmit 
a  message  in  the  usual  way  is  a  sufficient  authority  to  the  clerk  to 
sign  and  deliver  the  message,  so  as  to  charge  the  party  sending  it 
with  a  contract  offered  or  accepted  in  the  message  (e). 

Where  there  are  only  two  contracting  parties,  one  of  them  cannot 
act  as  agent  for  the  other  for  the  purpose  of  signing  (/),  and  therefore, 

V.  Archibald  (1851),  20  L.  J.  Q.  B.  529;  17  Q.  B.  103;  Thompson  v.  Gardiner 
(1876),  1  C.  P.  D.  777. 

(«)  Emmer&on  v.  Heelis  (1809),  2  Taunt.  38;  White  v.  Proctor  (1811),  i  Taunt 
209. 

(a:)  Blackburn,  J.,  Peirce  v.  Corf  (1873),  43  L.  J.  Q.  B.  52;  L.  K.  9  Q  B 
214. 

(y)  Bell  V.  Balls  (1897),  66  L.  J.  C.  397;   [1897]  1  Ch.  663. 

(c)  Mews  V.  Carr  (1856).  26  L.  J.  Ex.  39;   1  H.  &  N.  484. 

la)  Bartlett  v.  Purnell  (1833),  5  L.  J.  K.  B.  169;   4  A.  &  E.  792. 

lb)  See  Williamson  v.  Barton  (18612),  31  L.  J.  Ex.  170;   7  H.  &  N.  899. 

(c)  Bird  V.  Boulter  (1833),  4  B.  &  Ad.  443;  Sims  v.  Landray  (1894)  63 
L.  J.  C.  535;  [1894]  2  Ch.  318;  Bell  v.  Balls  (1897),  66  L.  J.  C.  397-  [18971 
1  Ch.  663.  ■' 

((f)  Gosbell  V.  Archer  (1831),  4  L.  J.  K.  B.  78;  2  A.  &  E.  500. 

(e)   Oodivin  v.  Francis  (1870),  39  L.  J.  C.  P.  121;   L.  R.  6  G.  P.  295. 

(/)  Farebrother  v.  Simmonds  (1822),  5  B.  &  Aid.  333;  Sharman  v  Brandt 
(1871),  40  L.  J.  Q.  B.  312;  L.  R.  6  Q.  B.  720. 
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although  an  auctioneer  can  in  general  sue  a  buyer  in  his  own  name, 
he  cannot  do  so  upon  a  contract  which  he  has  himself  signed  as 
agent  for  the  buyer  {g) .  But  the  same  person  may  be  authorised 
to  act  as  agent  to  sign  for  both  the  contracting  parties,  either  pre- 
sumptively from  the  general  character  of  the  agency,  as  with  brokers 
and  auctioneers  as  above  stated,  or  he  may  be  specially  or  impliedly 
authorised  by  both  parties  (/^) .  Accordingly,  the  clerk  of  an 
auctioneer,  even  where  the  auctioneer  is  the  vendor,  may  eign  the 
name  of  the  purchaser  to  the  contract  or  memorandum,  and  thus 
make  an  enforceable  contract  between  them  {i) .  Where  the  agent 
of  the  seller  entered  the  names  of  both  the  parties  in  a  memorandum 
of  the  sale  which  he  then  delivered  to  the  buyer,  it  was  held  that  the 
mere  receipt  and  acceptance  of  the  memorandum  by  the  buyer  was 
no  evidence  of  authority  for  the  signature  on  his  part  (/<;) .  But 
under  like  circumstances,  where  the  party  on  receiving  the  memo- 
randum requested  the  agent  to  alter  it,  and  then  accepted  it  in  its 
altered  state,  he  was  taken  to  have  acknowledged  an  authority  to 
sign  for  him(?).  Where  the  buyer  of  goods,  after  receiving  the 
broker's  bought  note,  repudiated  the  contract  merely  upon  the  ground 
that  it  was  not  signed,  he  was  held  to  have  admitted  the  authority 
to  make  the  contract,  which  might  then  be  proved  by  the  sold  note, 
or  by  the  signed  entry  in  the  broker's  book  (w).  Where  the  buyer 
requested  the  agent  of  the  seller  to  enter  and  sign  a  note  of  the 
contract  in  the  buyer's  book,  it  was  held  that  the  request  to  the  agent 
applied  only  to  charging  his  own  principal  as  seller,  and  not  to  sign 
also  for  the  buyer  {n) . 

The  authority  may  be  revoked  at  any  time  before  signing:  as  in 
the  case  of  a  broker  the  authority  may  be  revoked  before  signing 
the  sale  note,  though  the  terms  of  sale  have  been  agreed  upon  (o) : 
and  in  the  case  of  an  insurance  broker  before  signing  the  policy, 
though  the  underwriter  has  signed  the  slip  from  which  the  policy  is 
to  be  drawn  (p) ;  in  the  case  of  an  auction  sale  it  does  not  appear  to 


(g)  Farebrother  v.    Simimonds  (1822),   5  B.   &  Aid.   333. 

{h)  Soe  ante,  p.   192;   Hendersmi  v.  Barnewall  (1827),  1  Y.  &  J.  387. 

(i)  Bird  V.  Boulter  (1833),  4  B.  &  Ad.  443;  Flint  v.  Woodin  (1852),  22 
L.  J.  C.  92;   9  Ha.  618.  ; 

(/c)  Murphy  v.  Boess  (1874),  44  L.  J.  Ex.  40;   L.  R.  10  Ex.   126. 

(0  Durrell  \.  Evans  (1862),  31  L.  J.  Ex.  337;   1  H.  &  C.   174. 

(m)   Thompson  v.    Gardiner   (1876),  1  C.  P.  D.'  777. 

00  Graham  .v.  Musson  (1839),  8  L.  J.  C.  P.  321;  5  Bing.  N.  C.  603;  Graham 
V.   Fretwell  (1841),  11  L.  J.  C.  P.  41;   3  Man.  &  G.   368. 

(o)   Farmer  v.  Robinson  (1805),  2  Camp.  339,  n. 

(p)   Warwick  v.   Slade  (1811),  3  Camp.   127. 
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"be  settled  whether  the  authority  of  an  auctioneer  to  sign  the  catalogue 
t)r  a  memorandum  can  he  revoked  after  the  lot  has  been  knocked  down 
to  the  buyer  (g) . 

If  the  agent  be  duly  authorised,  the  signature  of  the  name  of  the 
agent  is  sufficient  to  charge  the  principal  (r) .  If  the  contract  be  made 
in  the  name  of  the  agent,  the  unnamed  principal  may  claim  the 
benefit  of  it  and  may  be  charged  with  it,  subject  to  the  equities 
subsisting  in  each  case  between  the  party  charged  and  the  agent, 
according  to  the  general  law  of  principal  and  agent  (s).  "  If  a  written 
contract  bo  made  in  this  form,  'A.  B.  agrees  to  sell  Blackacre  to 
C.  D.  for  1,000Z.';  then  E.  F.,  the  principal  of  A.  B.,  can  sue  G.  H., 
the  principal  of  C.  D.,  on  that  contract;  and  there  is  a  memorandum 
of  the  agreement  in  writing  sufficient  to  satisfy  the  Statute  of 
Frauds"  (t).  Where  the  agent  having  contracted  in  his  own  name 
claims  the  benefit  of  the  contract  for  himself,  his  principal  may  prove 
the  agency  against  him,  and  against  anyone  claiming  through  him, 
as  well  as  against  the  other  contracting  party,  for  the  purpose  of 
enforcing  his  own  right  to  the  contract,  by  parol  evidence,  though 
the  contract  in  question  must  satisfy  the  statute  (m)  .  And  where 
the  agent  in  breach  of  his  duty  purchases  on  his  own  account  with 
his  own  money  and  takes  the  conveyance  to  himself,  he  is  in  the 
position  of  a  trustee,  and  his  principal  can  compel  a  conveyance  from 
him  without  the  written  evidence  of  a  trust  required  by  the  Statute 
of  Frauds,  sect.  7,  there  being  a  trust  arising  "  by  the  implication 
■or  construction  of  law"  within  sect.  8  (x). 

The  4th  section  of  the  Sale  of  Goods  Act,  1893,  relating  to  the 
sale  of  goods  of  the  value 'of  101.  or  upwards,  also  excepts  from  its 
operation  cases  in  which  "the  buyer  shall  accept  part  of  the  goods 
so  sold,  and  actually  receive  the  same."     These  words  are  an  exact 

(?)  See  Bai/  v.  Wells  (1861),  30  Beav.  220;  Bell  v.  Balls  (1897),  66  L.  J.  C. 
397;    [1897]  1  Ch.  663.     Sae  post,  p.  3:i6. 

(j)  White  V.  Proctor  (1811),  4  Taunt.  209;  Trueman  v.  Loder  (1840),  9  L.  J. 
Q.  B.  165;  11  A.  &  E.  589;  Dale  v.  Humfrey  (1868),  27  L.  J.  Q.  B.  390; 
E.  B.  &  E.  1004. 

(s)  Bateman  v.  Phillips  (1812),  15  East,  272;  Hood  v,  Barrington  (Lord) 
<1868),  L.  R.  6  Eq.  218;  Filby  v.  Houmell  (1896),  65  L.  J.  C.  852;  [18861  2 
Oh.  737.     See  post,  p.  353. 

(0  JesseJ,  M.  R.,  Commins  v.  Scott  (1875),  44  L.  J.  C.  664;  L.  B.  20  Eq    16 

(m)  Heard  v.  Pilley  (1869),  38  L.  J.  C.  718;  L.  R.  4  Ch.  548;  Cave  y. 
Mackenzie  (1877),  46  L.  J.  0.  564.  See  Chattook  v.  Muller  (1878)  8  Ch  D 
177.  J,  ■      ■ 

(.r)  Roohefouoauld  v.  Boustead  (1896),  66  L.J.  O.  74;  [1897]  1  Ch.  196 
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reproduction  of  sect.  17  of  the  Statute  of  Frauds,  which  they  replace. 
Upon  an  acceptance  and  receipt  within  the  statute  being  proved,  the 
contract  is  left  to  the  ordinary  rules  of  evidence,  and  may  be  proved 
in  the  form  in  which  it  was  in  fact  made  {y) .     The  acceptance  and 
receipt,  as  with  the  memorandum  in  writing,  must  be  complete  before- 
an  action  can  be  brought  upon  the  contract  (0) . — The  statute  requires 
that  the  buyer  shall  accept  and  actually  receive  the  goods,  and  both 
requisites  must  be  proved;   the  acceptance  may  be  made  before  and 
independently  of  the  actual  receipt  of  the  goods,  or  it  may  be  inferred 
from  tho  same  facts  and  circumstances  {a) .    According  to  the  earlier 
judicial  decisions  on  the  17th  section  of  the  Statute  of  Frauds,  the 
aoceptanoe  was  understood  to  be  such  an  act  as  precluded  the  buyer 
from  disputing  the  performance    of    the    contract  as  to  the  goods 
accepted;   but  it  was  subsequently  decided  that  such  an  acceptance 
was  not  intended,  and  that  the  buyer  might  accept  and  receive  the 
goods  in  a  manner  to  satisfy  the  statute,  and  render  himself  charge- 
able upon  a  parol  contract,  without  precluding  himself  from  dis- 
puting the  delivery  of  goods  according  to  the  contract  (6);  and  this 
is  confirmed  by  clause  3  of  sect.  4  of  the  Sale  of  Goods  Act,  1893  (c). 
Where  specific  goods  have  been  selected  for  purchase  by  the  buyer, 
there  is  yprima  facie  an  acceptance  within  the  statute,  which,  if  followed 
by  a  receipt  of  the  goods,  admits  proof  of  the  contract  by  parol 
evidence  (d) .    An  examination  by  the  buyer  of  goods  delivered  under 
a  verbal  contract  for  the  purpose  of  ascertaining  whether  they  satisfy 
the  contract  is  held  to  be  an  acceptance  within  the  statute,  as  admitting 
that  the  goods  are  delivered  under  a  contract  which  justifies  such 
dealing  with  them;   and  though  the  goods  are  afterwards  rejected, 
the  contract  may  be  proved  by  parol  evidence  (e). 

The  actual  receipt  requires  a  taking  possession  of  the  goods  br 
the  buyer  as  a  matter  of  fact;  as  where  the  goods  were  loaded  into- 

(ij)  Loclcett  \.  NicMin  (1848),  19  L.  J.  Ex.  403;  2  Ex.  93;  Tomkinson  v. 
Straight  (1856),  25  L.  J.  C.  P.  85;  17  C.  B.  697. 

(z)  Parke,  B.,  Bill  v.  Sament  (1841),  11  L.  J.  Ex.  81;  9  M.  &  W.  41. 

(c)  Edati  V.  Dudfield  (1841),  1  Q.  B.  302;  Cumch  v.  Sobinson  (1861),  30 
L.  J.  Q.  B.  261;  1  B.  &  S.  299. 

(J)  Page  v.  Morgan  (1885),  54  L.  J.  Q.  B.  434;  15  Q.  B.  D.  228;  Taylor  v. 
Smith  (1892),  61  L.  J.  Q.  B.  331;   [18-93]  2  Q.  B.  65. 

(c)  Abbott  V.  Wolsey  (1895),  64  L.  J.  Q.  B.  587;  [1895]  2  Q.  B.  97;  Taylor 
V.  a.  E.  Ry.  (1901),  70  L.  J.  K.  B.  499;   [1901]  1  K.  B.  774. 

{d)  Saunders  v.  Topp  (1849),  18  L.  J.  Ex.  374;  4  Ex.  390;  Kershaw  v.  Ogden 
'(1865),  34  L.  J.  Ex.  159;  3  H.  &  0.  717;  Cumck  v.  Robinson  (1861),  30 
L.  J.  Q.  B.  261;   1  B.  &  S.  299. 

(e)  Sa'.e  of  Goods  Act,  1893,  ss.  4  (3),  35;  Abbott  v.  Wolsey  (1895),  64  L.  J. 
Q.  B.  587;  [1895]  2  Q.  B.  97.  Sse  Perkins  v.  Bell  (1892),  62  L.  J.  Q.  B.  91: 
[1893]  1  Q.  B.  193. 
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the  buyer's  cart  sent  by  him  to  take  them  away  (/).  Where  the  goods 
were  removed  to  a  warehouse  used  by  the  buyer  for  the  purpose  of 
warehousing  and  packing,  and  were  there  weighed  and  packed  in 
sheeting  of  the  buyer,  but  it  was  a  term  that  they  were  not  to  be 
removed  thence  without  payment  of  the  price:  it  was  held  that  the 
delivery  and  receipt  of  possession  was  complete;  for  that  the  seller 
retained  no  possession  or  lien,  relying  only  upon  the  promise  not  to 
remove  the  goods  (g) . — If  the  buyer  refuses  to  receive  the  goods  he 
cannot  be  charged  with  a  parol  contract,  notwithstanding  a  previous 
acceptance  (h),.  The  motive  of  refusal  is  not  material;  as  where  the 
buyer  having  become  insolvent  refuses  to  receive  the  goods  in  order 
to  restore  them  to  the  seller  instead  of  taking  them  for  the  benefit  of 
creditors  (i) .  And  the  effect  of  the  refusal  is  independent  of  the 
truth  or  sufficiency  of  the  reason  alleged:  as  that  he  made  a  mistake 
in  buying  them,  or  that  the  goods  are  not  the  same  as  he  bought, 
or  that  they  do  not  satisfy  the  contract  (fe) .  If  he  accepts  and  receives 
the  goods  in  fact,  it  is  immaterial  that  he  disputes  the  terms  on  which 
he  is  charged  as  receiving  them;  the  contract  may  then  be  proved  'by 
parol  evidence  (Z). 

The  delivery  of  the  goods  to  a  carrier  or  to  a  warehouseman  or 
wharfinger  appointed  by  the  buyer,  and  the  receipt  of  the  goods  by 
such  agent,  though  it  may  discharge  the  contract  of  the  seller,  does 
not  alone  constitute  an  acceptance  or  actual  receipt  by  the  buyer 
within  the  statute;  such  agents  having  no  general  authority  beyond 
the  carriage  and  custody  of  the  goods  (to)  .  And  this  rule  does  not 
seem  affected  by  the  statutory  provision  of  sect.  32  of  the  Sale  of 
Goods  Act,  1893,  that  delivery  to  the  carrier  is  generally  to  be 
regarded  as  prima  facie  delivery  to  the  buyer,  the  enactment  being 
directed  to  change  of  property  in  the  goods  (n) .  And  the  delivery 
of  the  goods  by  the  carrier  at  their  destination  where  they  lie  at  the 
disposal  of  the  buyer,  is  not  alone  sufficient  (o) ;  as  goods  carried  on 

(/)  Kershaw  v.  Ogden  (1865),  34  L.  J.  Ex.  159;  3  H.  &  C.  717. 

(ff)  Doddey  v.    Varley  (1840),  12  A.  &  E.  632. 

(h)  Baldey  v.  Parker  (1823),  1  L.  J.  0.  S.  K.  B.  229;  2  B.  &  C.  37. 

(«)  Nicholson  v.  Bower  (185S),  28' L.  J.  Q.  B.  97;   1  E.  &  E.  172. 

(/c)  Phillips  V.  BistolU  (1824),  2  L.  J.  0.  S.  K.  B.  116;  2  B.  &  C.  511;  Johnson 
V.  Bodgson  (1837),  6  L.  J.  Ex.  185. 

(0  Tomkinson  v.  Staight  (1856),  25  L.  J.  0.  P.  85;  17  C.  B.  697;  Abbott  v 
Wolsey  (1895),  64  L.  J.  Q.  B.  587;   [1895]  2  Q.  B.  97. 

(m)  Meredith  v.  Meigh  (1853),  22  L.  J.  Q.  B.  403;   2  E.  &  B.  364;    Hart  v 
Bush  (1858),  27  L.  J.  Q.  B.  271;  E.  B.  &  E.  494. 

(«)  See  Wait  v.  Baher  (1848),  17  L.  J.  Ex.  307;  2  Ex.  1. 

(o)  Sale  of  Goods  Act,  1893,  s.  34;   Hunt  v.  Hecht  (1853),  22  L.  J.  Ex    293- 
8  Ex.  814.  .  ■     ,■(,     !,' 
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a  railway  and  delivered  at  a  station  named  by  the  buyer,  where  they 
lie  at  his  orders  {p) .  Until  acceptance  and  receipt  the  property  does, 
not  pass;  the  goods  remain  at  the  risk  of  the  seller,  and  he  may  retake 
possession  of  the  goods  as  against  the  buyer  or  his  trustee  in  bank- 
ruptcy, though  they  have  been  carried  to  their  destination  and  are 
no  longer  in  transitu  (q) .  If  the  buyer  after  the  goods  have  been 
delivered  to  his  carrier  or  agent  deals  with  them  as  owner,  as  by 
reselling  to  another,  or  by  altering  the  destination,  he  may  be  taken 
to  have  accepted  and  received  them,  without  an  actual  receipt  into  hia 
own  possession  (r) .  So  though  acceptance  of  the  bill_  of  lading  of 
goods  shipped  for  carriage  would  not  be  sufficient,  yet  the  consignee 
may  so  deal  with  it  as  to  preclude  himself  from  disputing  that  he 
has  accepted  and  received  the  goods  as  owner  (s) .  So  if  the  buyer,, 
knowing  the  goods  to  be  in  the  possession  of  his  carrier  or  warehouse- 
man and  lying  at  his  disposal,  does  not  notify  to  the  seller  within  a 
reasonable  time  his  refusal  of  them,  he  may  be  taken  to  have  accepted 
and  received  them  {t) . 

There  may  be  a  constructive  delivery  and  receipt  sufficient  to  satisfy 
the  statute  by  a  transfer  of  the  right  of  possession,  without  any 
change  of  possession  in  fact.  This  may  occur  under  the  following 
conditions: — Where  the  possession  is  already  in  the  buyer,  but  not 
the  right  of  possession,  which  is  then  transferred  to  him; — where  the 
possession  remains  in  the  seller,  but  the  right  is  transferred; — where 
the  possession  remains  in  a  third  party,  and  the  right  is  transferred. 

Where  the  goods  are  already  in  the  possession  of  the  buyer  in 
right  of  the  seller,  a  constructive  delivery  and  receipt  may  be  effected 
by  the  parties  consenting  to  a  change  of  the  possession  to  the  buyer 
in  his  own  right.  Thus,  where  the  goods  were  in  the  possession  of 
a  person  as  agent  for  sale,  and  it  was  verbally  agreed  between  him 
and  the  owner  that  he  should  buy  them  himself,  and  he  thereupon 
resold  them  to  a  third  party;  it  was  held  that  there  was  sufficient 
evidence  of  an  acceptance  and  receipt  to  charge  him  as  the  buyer  (m)  . 

(p)  Norman  v.  Phillips  (1845),  14  L.  J.  Ex.  306;   U  M.  &  W.  277. 

Ig)  Coombes  v.  Bristol  ^  Exeter  Ry.  (1858),  27  L.  J.  Ex.  401;  3  H.  &  N. 
610;  Nicholson  v.  Bower  (1858),  28  L.  J.  Q.  B.  97;  1  E.  &  E.  172;  Srriith  v. 
Hudson   (1865),  34  L.  J.  Q.  B.  145;  6  B.  &  S.  431. 

(r)  Morton  v.  Tibbett  (1850),  19  L.  J.  Q.  B.  382;  15  Q.  B.  428;  Currie  v. 
Anderson  (1860),  29  L.  J.  Q.  B.  87;  2  E.  &  E.  592. 

(s)  Meredith  v.  Meigh  (1853),  22  L.  J.  Q.  B.  403;  2  E.  &  B.  364;  Currie  v. 
Anderson  (1860),  29  L.  J.  Q.  B.  87;   2  B.  &  E.  692. 

(0  Bushel  V.   Wheeler  (1844),  15  Q.  B.  442,  n. 

(«)  Edan  v.  Budfield  (1841),  1  Q.  B.  302. 
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Where,  on  the  other  hand,  a  person  in  the  possession  of  a  house  and 
furniture  as  tenant  agreed  with  the  owner  of  the  furniture  to  buy 
it  at  a  valuation,  but  upon  the  valuation  being  made  refused  to  pay 
it,  and  gave  notice  to  the  owner  to  remove  the  furniture;  it  was  held 
that  there  was  no  evidence  of  an  acceptance  and  receipt  (a;).  And 
where  the  landlord,  under  similar  circumstances,  repudiated  the 
bargain  as  incomplete,  it  was  held  that  there  was  no  evidence  of 
acceptance  and  receipt  {y) . 

A  constructive  delivery  and  receipt  may  also  take  place  where  the 
goods  remain  in  the  actual  possession  of  the  seller,  by  a  transfer  of 
the  right  of  possession  with  the  consent  of  both  parties.  In  each 
case  the  question  to  be  determined  is  whether  the  possession  which 
actually  remains  in  the  seller  is  a  possessioa  in  tka  sellar  by  virtue 
of  his  original  property  in  the  goods,  or  whether  it  has  become  a 
possession  as  agent  or  bailee  of  the  buyer,  and  for  the  determination 
of  this  question  the  existence  of  a  seller's  lien  affords  a  convenient 
test.  Where  a  person  having  sold  a  horse  requested  the  buyer  to 
lend  it  to  him  for  a  journey,  which  the  buyer  assented  to;  it  was  held 
to  be  an  acceptance  and  receipt  of  the  hofse  within  the  statute;  for 
the  lending  of  the  horse  operated  a  change  of  the  possession  {z) .  So 
where  a  person  bought  a  carriage  and  requested  the  seller  to  keep 
it  for  him,  which  he  consented  to  do,  the  buyer  using  it  when  he 
required  (a) .  So  upon  a  sale  of  spirits  kept  in  a  bonded  warehouse 
belonging  to  the  sellers,  to  lie  in  bond  until  the  credit  expired,  where 
the  sellers  sent  an  invoice  to  the  buyer  specifying  the  casks  which 
were  entered  in  their  books  as  sold  to  the  buyer,  by  which  entry  they 
were  precluded  from  removing  them  out  of  bond;  it  was  held  that 
there  was  evidence  of  an  acceptance  and  receipt  (6).  A  resale  or 
attempted  resale  of  the  goods  or  part  of  them  by  the  buyer  is  evidence 
to  charge  him  with  a  contract  on  the  footing  of  an  acceptance  and 
receipt,  but  unless  there  is  evidence  of  a  removal  of  the  goods  or  part 
of  them,  it  would  seem  that  there  is  not  sufficient  evidence  to  charge 
the  seller  (e) .  Where  trees  standing  on  the  seller's  land  were  sold 
as  timber  for  immediate  removal,  and  the  buyer  cut  down  some  and 


(a;)  Lillywhite  v.  Devereux  (1846),  15  M.  &  W.  285. 
(y)  Taylor  v.  Wakefield  (1856),  6  B.  &  B.  765. 
(k)  Marvin  v.  Wallis  (1856),  25  L.  J.  Q.  B.  3&9;  6  E.  &  B.  726. 
(a)  Beaumont  v.   Brenfferi  (1847),  5  C.  B.  301. 
(6)  Castle  v.  Sworder  (1861),  30  L.  J.  Ex.  310;  6  H.  &  N.  628. 
■(c)  Chaplin  v.    Rogers   (1800),   1  East,   192;   Blenkinsop   v.   Clayton   (1817),   7 
Tauat.  597. 
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sold  the  top  and  lop,  it  was  held  there  was  a  sufficient  acceptance 
and  receipt,  though  there  was  no  actual  removal  from  the  land  (d) . 

On  the  other  hand,  it  was  held  in  the  following  cases  that  there 
was  no  evidence  of  receipt: — Where  a  person  bought  a  horse  and 
requested  the  seller  to  keep  it  for  him  and  put  it  out  to  grass,  and 
the  seller  put  it  out  in  his  own  name  (e);  where  a  person  ordered  a 
waggon  to  be  built  for  him,  and  while  it  was  in  progress  upon  the 
builder's  premises  employed  a  workman  of  his  own  to  fix  on  the 
ironwork  and  a  tilt  with  his  own  materials  (/) ;  where  a  person  bought 
several  articles  at  a  shop,  some  of  which  he  marked  and  some  were 
measured  and  cut  off  from  larger  pieces  in  his  presence,  but  upon  the 
goods  being  sent  to  him  he  refused  to  receive  them  (g) .  And  where 
part  out  of  a  larger  bulk  of  goods  are  sold,  and  are  to  remain  in  the 
seller's  possession  until,  wanted ;  and  the  seller  afterwards  measures 
out  the  quantity  sold,  which  is  then  set  apart  for  the  buyer,  there  is 
no  sufficient  delivery  and  receipt,  unless  the  buyer  has  assented  to 
the  specific  appropriation,  even  where  he  has  seen  and  approved  of 
the  bulk  {Ji) . — Where  a  horse  was  sold  for  a  ready  money  price  and 
the  buyer  used  it,  but  req^uested  the  seller  to  keep  it  for  a  time  when 
he  would  fetch  it  away;  it  was  held  that  the  seller  retained  his  lien 
and  that  there  was  no  delivery  {i) .  Upon  a  sale  upon  credit  with 
immediate  delivery,  though  the  goods  may  remain  in  the  actual 
possession  of  the  seller,  there  is  no  lien  whilst  the  credit  lasts;  but 
a  right  arises  upon  the  insolvency  of  the  buyer,  to  refuse  delivery 
until  payment  of  the  purchase  money  unpaid  (fc) ;  unless  the  person 
claiming  delivery  is  a  purchaser  for  value,  from  the  original  buyer, 
and  the  seller  has  assented  to  his  right  to  delivery  (?). 

Where  the  goods  at  the  time  of  the  sale  are  in  the  possession  of  a 
bailee  or  agent  of  the  owner,  a  constructive  delivery  and  receipt  may 
be  effected  by  the  assent  of  all  the  parties,  namely,  the  seller,  the 
buyer,  and  the  actual  possessor ;  but  unless  the  actual  or  constructive 
assent  of  the  last  named  is  obtained,  there  is  no  transfer  of  right  to 

{d)  Marshall  v.  Grem  (1875),  45  L.  J.  C.  P.  153;   1  C.  P.  D.  35. 

(e)  Carter  v.  Toussaimt  (1822),  5  B.  &  Aid.  855. 

(/)  Maberley  v.  Sheppard  (1833),  2  L.  J.  C.  P.  181 ;   10  Bing.  99. 

(ff)  Baldey  v.  Parker  (1823),  1  L.  J.  0.  S.  K.  B.  229;   2  B.  &  C.  37.. 

Ih)  Howe  v.  Palmer  (1820),  3  B,.  &  Aid.  321. 

(i)  Tempest  v.  Fitzgerald  (1820),  3  B.  &  Aid.  680. 

Ik)  Sale  of  Goods  Act,  1893,  s.  41;  Bloxnm  v.  Sanders  (1835),  4  B.  &  C.  949; 
Ex  p.  Clmlmers  (1873),  42  L.  J.  Bk.  37;  L.  R.  8  Ch.  289;  Orice  v.  Sichardson 
(1877),  47  L.  J.  P.  C.  48;   3  Ap.  Ca.  319. 

(0  Stoveld  V.  Hughes  (1811),  14  East,  308;  Kniqhts  v.  Whiffen  (1870),  40 
L.  J  .  Q.  B.  51;   L.  B.  5  Q.  B.  660. 
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the  possession  of  the  goods  except  in  those  cases  in  which  the  right 
to  the  goods  has  been  transferred  by  a  document  of  title,  such  as  a 
bill  of  lading  (m) .  A  mere  delivery  order  given  by  the  seller  to  the 
buyer  is  no  receipt  by  the  latter  until  communicated  to  the  agent 
and  accepted  by  him  as  transferring  the  possession;  nor  is  a  mere 
delivery  order  given  by  the  seller  to  the  agent,  until  communicated 
by  the  latter  to  the  buyer  (re) .  And  a  warrant  given  by  a  warehouse- 
man or  wharfinger  to  the  owner  of  goods,  undertaking  to  deliver  the 
goods  to  him  or  his  assignee,  which  the  owner  on  selling  the  goods 
assigns  to  the  buyer,  is  no  receipt  by  the  latter,  until  the  holder  of 
the  goods  has  notice  of  the  assignment  and  agrees  with  the  buyer  to 
hold  for  him  as  owner  (o) . 

Acceptance  and  receipt  of  part  of  the  goods  sold  is  sufficient  to 
■except  the  sale  from  the  operation  of  the  statute;  and  a  sample  of 
the  goods  is  sufficient,  if  it  be  delivered  and  accepted  as  part  of  the 
bulk  (p) ;  but  the  presumption  is  that  a  sample  is  merely  a  specimen 
of  the  goods  contracted  to  be  delivered,  and  not  intended  as  delivery 
of  part  of  the  bulk(g). — A  contemporaneous  purchase  and  sale  of 
several  articles  is,  according  to  the  circumstances,  to  be  regarded  as 
one  contract  or  several  contracts.  Where  the  transaction  is  to  be 
regarded  as  involving  but  one  contract,  the  acceptance  and  receipt 
of  one  article  or  of  one  parcel  or  kind  of  the  goods  is  sufficient  to 
take  the  whole  contract  out  of  the  statute  (r) ;  but  where  the  proper 
inference  is  that  each  sale  and  purchase  involves  a  distinct  contract, 
the  contrary  rule  obtains  (s).  A  contract  having  been  verbally  made 
for  the  sale  of  a  mare  for  201.,  but  upon  the  terms  that  if  the  mare 
should  prove  to  be  in  foal  the  buyer  would  on  receiving  121.  from 
the  seller  return  it  on  request;  it  was  held  to  be  one  entire  contract, 
and  not  separate  contracts  of  sale  and  resale,  and  that  the  acceptance 
and  receipt  of  the  mare  took  the  whole  contract  out  of  the  statute  (t). 


(m)  Sale  of  Goods  Act,  1893,  a.  29  (3);  Salter  v.  WooUams  (1841),  10  L.  J. 
C.  P.  145;  2  Man.  &  G.  650;  Wood  v.  Tassell  (1844),  6  Q.  B.  D.  234.  See  Ex  p. 
JSarrmo  (1877),  46  L.  J.  Bk.  73;  6  Oh.  D.  783;  Grigg  v.  National  Guardian 
Asece.   (1891),  61  L.  J.  C.  11;    [1.&91]  3  Ch.  206. 

(»)  Bentall  v.  Burn  (1824),  3  L.  J.  0.  S.  K.  B.  42;   3  B.  &  C.  423. 

(o)  Farina  v.  Home  (1846),  16  L.  J.  Ex.  73;   16  M.  &  W.  119. 

Ip)  Einde  v.  Whitehoiise  (1806),  7  East,  558;  Gilliat  v.  Roberts  (1850)  19 
Ju.  J.   Ex.  410;    Gardner  v.  Grout  (1857),  2  C.  B.  N.  S.  340. 

(?)   Cooler  V.  Elston  (17'96),  7  T.  R.  14. 

(r)  Elliott  y.  Thomas  (18,38),  7  L.  J.  Ex.  129;  3  M.  &  W.  170;  Soott  v. 
Eastern  Counties  Ry.  (1843),  13  L.  J.  Ex.  14;  12  M.  &  W.  83;  Biqa  v.  Whiskinij 
<1853),  14  C.  B.  195.  " 

{s),Jenner  v.  Smith  (1869),  L.  R.  4  C.  P.  270.     See  ante,  p.   178. 

(0  Williams  v.  Burgess  (18'39),  8  L.  J.  K.  B.  286;  10  A.  &  E.  499. 
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The  17th  section  of  the  Statute  of  Frauds  excepted,  and  the  sub- 
stituted sect.  4  of  the  Sale  of  Goods  Act,  1893,  also  excepts  from 
its  operation  the  cases  in  which  "  the  seller  shall  give  something  in 
earnest  to  bind  the  bargain  or  in  part  payment."  Earnest  and  part 
payment,  it  is  said,  are  two  distinct  things;  but  earnest  may  alsa 
avail  as  part  payment.  Earnest  is  lost  if  the  party  fails  to  perform 
the  contract,  and  is  presumptively  brought  into  account  as  payment 
if  he  performs  it  (m)  .  A  mode  of  striking  a  bargain  by  the  buyer 
drawing  a  shilling  across  the  hand  of  the  seller  was  held  not  to  take 
the  case  out  of  the  statute,  as  it  does  not  amount  to  giving  anything 
even  for  a  moment  (w) . 

The  part  payment  contemplated  is  something  apart  from  the  con- 
tract itself,  .and  in  affirmance  of  it.  Thus  where  goods  were  sold 
upon  the  terms  that  a  debt  due  from  the  seller  to  the  buyer  should  be 
set  off  as  part  payment  of  the  price,  and  when  the  goods  were  sent 
the  buyer  refused  to  receive  them;  it  was  held  that,  the  discharge  of 
the  debt  resting  only  in  agreement  until  completion  of  the  contract^ 
there  was  no  part  payment  within  the  statute  (y) .  The  completion 
of  such  an  agreement  by  delivery  and  receipt  of  the  goods  would 
operate  effectually  in  discharge  of  the  debt,  and  might  be  proved  for 
that  purpose,  although  the  agreement  was  within  the  statute  and 
could  not  have  been  enforced  {z) .  A  cheque  is  a  conditional  payment^ 
and  unless  excepted  to  as  a  matter  of  form,  is  a  sufficient  compliance 
with  the  terms  of  the  statute  (a). 

(m)  Fry,  L.  J.,  Howe  v.  Smith  (1884),  53  L.  J.  C.  1055;   27  Ch.  D.  102. 
(a;)  Blenkinsop  v.    Clayton   (18'17),  7  Taunt.  697. 

ly)  Walker  v.  Nussey  (1847),  16  L.  J.  Ex.  129;  16  M.  &  W.  302;  Norton  f^ 
Davison  (1899),  68  L.  J.  Q.  B.  285;    [1899]  1  Q.  B.  401. 

(z)  Lavery  v.  Turley  (18'60),  30  L.  J.  Ex.  49;  6  H.  &  N.  239. 

(a)  Parker  v.   Crisp  #  Co.  (1919),  88  L.  J.  K.  B.  775;    [1919]  1  K.   B.  48K 
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STATUTORY  REQUIREMENTS. 

Sect.   III.— OPERATION   OP  THE  STATUTE  OF  FRAUDS,  AND   SAI^E 
OF   GOODS  ACT,   1893. 

P.IOE 

The    statute    operates    upon    the   evidence — foreign    contracts — 

pleading  the  statute 203 

Contracts  partly  within  the  statute — contracts  partly  in  writing..     204 
Operation   of   the   statute   upon  executed   contracts — operation 
upon  part   executed  contracts — debts  implied  upon  executed 

consideration  205 

Operation  of  the  statute  in  equity — where  possession  of  land 
given  under  contract — alteration  of  existing  possession — ^pos- 
session of  title  deeds  207 

Effect  of  part  performance — ^payment  of  purchase-money  210 

Effect   of    the   statute   upon  property   in   goods   sold    211 

The  enactment  by  the  4th  section  of  the  Sale  of  Goods  Act,  1893, 
that  the  contracts  there  mentioned  "  shall  not  be  enforceable  by 
action,"  merely  gives  legislative  sanction  to  the  decisions  on  the 
17th  section  of  the  Statute  of  Frauds  that  no  contract  within  its 
description  "  shall  be  allowed  to  be  good."  The  operation  of  the 
statute  upon  the  contract  was  held  to  be  the  same  under  the  4th  and 
17th  sections  of  the  Statute  of  Frauds.  "It  is  now  finally  settled 
that  the  true  construction  of  the  Statute  of  Frauds,  both  the  4th  and 
the  17th  sections,  is  not  to  render  the  contracts  within  them  void, 
still  less  illegal,  but  is  to  render  the  kind  of  evidence  required  indis- 
pensable when  it  is  sought  to  enforce  the  contract "  (a).  Consequently 
a  memorandum  satisfying  the  provisions  of  the  statute  is  not  avail- 
able as  a  cause  of  action  unless  it  represents  the  contract  aictually 
arrived  at  between  the  parties  (ft) .  And  if  no  action  can  be  supported 
upon  a  contract  for  want  of  evidence  to  satisfy  the  statute,  it  cannot 
be  made  available  between  the  parties  by  way  of  plea,  or  replication, 

(a)  Ld.  Blackburn,  Maddison  v.  Alderson  (18'83),  52  L.  J.  Q.  B.  737;  8  Ap.  Ca. 
488;  Waters  v.  Towers  (1853),  22  L.  J.  Ex.  186;  8  Ex.  401;  Morris  ».  Baron 
#  Co.   (1917),  87  L.  J.  K.  B.  145;   [1918]  A.  C.  1. 

(6)  Lockett  V.  Nicklin  (1848),  2  Ex.  93;  Warrier  v.  WilUngttm  (1856)  25 
L.  J.  C.  662;  3  Drew.  523;  Jwvia  v.  Berridge  (1873),  42  L.  J.  C.  518-  l'  R 
8  Ch.  351. 
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or  counterclaim,  when  properly  put  in  issue  by  the  opposite  party  (c). 
— These  statutory  provisions  are  part  of  the  lex  fori,  and  it  follows 
that  a  foreign  contract  of  a  description  to  which  the  statute  applies 
cannot  be  enforced  in  the  courts  of  this  country,  unless  the  require- 
ments of  the  statute  in  respect  of  evidence  are  satisfied  (d) . 

Under  the  Judicature  Acts  the  Statute  of  Frauds  must  be  specially 
pleaded  in  the  High  Court  (e).  It  must  not  be  pleaded  inferentially, 
but  with  a  distinct  reference  to  the  statute  (/) ;  nor  in  general  terms, 
but  with  a  distinct  statement  of  the  point  in  which  it  operates  upon 
the  contract  charged  {g) .  But  the  omission  to  plead  the  statute  is 
matter  of  amendment  (h) .  In  the  County  Court  the  defendant  must 
give  notice  of  this  defence  (i) . 

No  action  can  be  maintained  without  the  proof  required  by  the 
statute  upon  a  contract  which  is  indivisible,  if  part  of  the  contract 
be  within  it,  although  that  part  may  have  been  executed:  as  a  verbal 
promise,  in  consideration  of  releasing  a  distress  for  the  rent  of 
another,  to  pay  the  rent  due  and  also  future  rent,  being  within  the 
statute  as  to  the  future  rent,  cannot  be  enforced  for  the  recovery  of 
the  rent  due  (fc).  And  a  contract  for  the  sale  of  goods  to  the  value 
of  101.,  together  with  other  things  not  within  the  statute,  for  a 
certain  price,  was  held  to  be  an  entire  contract  upon  which  no  action 
could  be  brought  for  the  price  without  evidence  in  writing  (Z). — 
Upon  the  same  principle  a  parol  contract  made  for  the  letting  of  a 
house  upon  the  terms  of  the  landlord  sending  in  furniture  was  held 
to  be  an  entire  contract;  upon  which,  being  within  the  statute  as  to  the 
house,  no  action  could  be  brought  for  not  sending  in  the  furniture  (m). 
And  upon  a  verbal  letting  of  a  house  upon  the  terms  of  the  tenant 
paying  the  cost  of  alterations  and  taking  the  furniture  at  a  valuation, 
the  price  of  the  furniture  and  the  costs  of  alterations  cannot  be 

(c)  Carrington  v.  Roots  (18S7),  6  I>.  J.  Ex.  95;  2  M.  &  W.  248;  Noble  v. 
Ward  (1866),  36  L.  J.  Ex.  91;  I/.  R.  2  Ex.  135. 

{d)  Leroux  v.  Brown  (1852),  22  L.  J.  C.  P.  1;   12  C.  B.  801. 

(e)  Order  XIX.  rr.  15,  20;  Order  XXV.  r.  1.  See  Catling  v.  King  (1877), 
46  L.  J.  C.  384;  5  Ch.  D.  660;   Futoher  v.  Futcher  (1881),  50  L.  J.  C.  735. 

(/)  Clarke  v.  Callow  (1876),  46  L.  J.  Q.  B.  53;  Byrd  v.  Nunn  (1877),  47 
L.  J.  C.  1;  7  Ch.  D.  284. 

(y)  Pullen  V.  Snelus  (1879),  48  L.  J.  0.  P.  394. 

{h}  Brtmning   v.    Odhams    (1896),   75  L.   T.   602. 

(t)  County  Ct.  Rules,  1903,  Ord«r  X.  r.  18;  Roe  v.  Naylor,  Ltd.  (1918),  87 
L.  J.  K.  B.  958.  See  Humphries  v.  Humphries  (1910),  79  L.  J.  K.  B.  919; 
[1910]  2  K.  B.  531. 

(A)  Tho-rrms  v.    Williams  (1830),  8   L.  J,  0.  S.  K.  B.   314;   10  B.   &  O.   664. 

(0  Barman  v.  Reeve  (1856),  25  L.  J.  C.  P.  257;   18  C.  B.  587. 

(ot)  Mechelen  v.   Wallaoe  (1837),  6  L.  J.  K.  B.  217;   7  A.  &  E.  49. 
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recovered  by  action  (re).  And  a  verbal  agreement  between  an  in- 
coming tenant  and  an  outgoing  tenant  for  the  possession  of  the  land, 
and  that  the  latter  should  settle  with  the  landlord  for  the  rent  due, 
was  treated  as  an  entire  contract,  consequently  the  incoming  tenant 
oould  not  bring  an  action  to  recover  the  past  rent  for  which  the 
landlord  had  levied  a  distress  (o) .  But  where  an  incoming  tenant 
contracted  with  the  outgoing  tenant  for  the  sale  of  the  crops,  and 
also  of  the  dead  stock,  at  distinct  prices;  it  was  held  that  there  were 
distinct  contracts,  and  that  an  action  might  be  brought  for  the  price 
of  the  latter  which  had  been  accepted,  though  the  sale  of  the  former 
was  within  the  statute  (p) . 

Contracts  partly  in  writing  and  partly  by  parol,  or  contracts  in 
writing  with  parol  variations,  are  equivalent  as  regards  the  rules  of 
evidence  to  parol  contracts,  and  may  be  met  by  the  defence  of  the 
statute  (q).  Contracts  in  writing  with  collateral  parol  contracts  con- 
cerning the  same  matter  cannot  be  met  directly  by  the  statute;  and 
the  collateral  parol  agreement  may  be  charged  in  answer  to  a  claiim 
for  specific  performance,  notwithstanding  the  statute;  and  specific 
performance  of  the  written  contract  will  be  granted  only  upon  the 
terms  of  admitting  and  performing  the  parol  agreement  (r) . 

But  the  contract  exists  as  a  fact,  for  the  statute  is  only  concerned 
with  the  evidence  by  which  it  is  established  affirmatively ;  accordingly 
the  court  can  take  cognizance  of  the  contract  for  other  purposes,  and 
all  acts  done  under  it  may  be  referred  to  the  contract  for  their  legal 
validity  and  efficacy  (s) .  Money  paid  by  a  party  under  a  contract 
for  the  sale  of  land  in  which  a  party  is  insufficiently  described,  cannot 
be  recovered  back  so  long  as  the  other  party  is  able,  ready  and  willing 
to  execute  the  contract,  for  there  is  then  no  failure  of  the  consideration 
for  the  payment  (f).  Where  a  promissory  note  was  given  in  pay- 
ment of  the  purchase-money  of  land,  it  was  held  to  be  no  defence  to 
an  action  on  the  note  that  there  was  no  memorandum  in  writing  of 
the  contract  of  sale,  without  showing  further  that  the  vendor  had 

(»)   Vaughan  v.  Hancock  (1846),  16  L.  J.  C.  P.  1;   3  0.  B.  766. 

(o)  Hodgson  v.  Johnson  (1858),  28  L.  J.  Q.  B.  88;  E.  B.  &  E.  685-  but  nee 
PulbrooJc  V.  Lawes  (1876),  45  L.  J.  Q.  B.  178i;   1  Q.  B.  D.  284. 

(p)  May  field  v.  Wadsley  (1824),  3  L.  J.  0.  S.  K.  B.  31;  3  B.  &  C.  357. 

(?)  Seo  ante,  p.    121. 

(r)  Siee  ante,  p.    130. 

(s)  Selborne,  L.  C,  Maddison  v.  Alderson  (1883),  52  L.  J.  Q  B  737-  8 
Ap.  Ca.  467.  "  ' 

(0  Thomas  v.  Brown  (1876),  45  L.  J.  Q.  B.  811 ;  1  Q.  B.  D.  714.  See  Pulbrook 
V.  Lawea  (1876),  45  L.  J.  Q.  B.  ll?t;  1  Q.  B.  D.  284. 
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refused  performance  on  his  part  (m).  Upon  the  same  principle  where 
a  debtor  agreed  verbally  with  his  creditor  to  give  up  to  him  the 
possession  of  a  house  in  discharge  of  the  debt  and  the  possession  was 
given  up  accordingly,  the  debt  was  discharged  (x) .  And  an  agent 
employed  to  buy  goods  for  another  and  to  pay  the  price,  may  recover 
the  money  so  paid  at  the  request  of  his  employer,  though  the  contract 
for  the  goods  did  not  satisfy  the  statute  (y) .  Upon  the  same  prin- 
ciple a  contract  concerning  an  interest  in  land  within  the  statute, 
as  the  sale  of  a  growing  crop  of  grass  to  be  taken  by  the  buyer, 
though  not  available  as  a  contract  for  want  of  evidence  to  satisfy 
the  statute,  may  be  put  in  evidence  as  a  licence  to  enter  upon  the 
land,  in  defence  to  an  action  of  trespass  (z) .  And  an  express  contract 
within  the  statute,  though  it  may  not  be  chargeable  in  an  action, 
serves  to  prevent  any  diif  erent  contract  being  charged  respecting  the 
same  matter,  or  any  different  presumption  being  raised  from  acts 
done  in  pursuance  of  the  contrapt  (a) . 

Execution  of  the  contract  does  not  take  it  out  of  the  operation  of 
the  statute,  as  to  any  part  remaining  executory,  except  under  the 
equitable  doctrine  of  part  performance;  and  the  Judicature  Acts 
have  made  no  difference  in  this  respect  (6).  Thus  in  the  case  of  an 
agreement  to  sell  or  transfer  an  interest  in  land  for  a  promised  sum 
of  money,  the  interest  having  been  transferred  according  to  the  agree- 
ment, the  promise  to  pay  could  not  be  charged  at  law  upon  the 
contract  without  written  evidence  to  satisfy  the  statute  (c) . — But  an 
implied  debt  may  arise  upon  the  executed  consideration  of  a  contract 
within  the  statute,  according  to  the  general  principles  relating  to 
executed  considerations  (d) .  And  where  a  party  after  accepting  part 
performance  of  the  consideration  repudiates  the  contract  and  relies 
upon  the  statute,  the  other  party  may  rescind  the  contract  and  charge 
him  for  the  part  executed  consideration  which  he  has  received  and 
kept  (e).    So  in  the  case  of  a  contract  of  service  to  continue  for  more 

(m)  Jones  •!.  Jones  (1840),  9  L.  J.  Ex.  178;   6  M.  &  W.  64. 

Ix)  Lavery  v.  Turley  (1860),  30  L.  J.  Ex.  49;  6  H.  &  N.  239. 

()/)  Pawle  V.  Qunn  (1838),  7  L.  J.  O.  P.  206;  4  Bing.  N.  C.  445. 

(z)  Wood  V.  Manley  (1839),  9  L.  J.  Q.  B.  27;  11  A.  &  E.  34;  J.  Jones  # 
Sons,  Ltd.  V.  Tanherville  {Earl)  (1909),  78  L.  J.  O.  674;    [1909]  2  Ch.  440. 

(a)  Britain  y.  Sossitrr  (1879),  48  L.  J.  Q.  B.  382;   11  Q.  B.  D.  123. 

(6)  Boydell  v.  Brummond  (1809),  11  East,  142;  Britain  v.  Rossiter  (1879), 
48  L.  J.   Q.  B.  362;   11  Q.  B.  D.  123. 

(c)  Teal  V.  Auty  (1820),  2  Br.  &  B.  99;  Cocking  v.  Ward  (1845),  15  L.  J. 
C.  P.  245;  1  0.  B.  858;  Sanderson  v.  Graves  (1875),  44  L.  J.  Ex.  210;  L.  R. 
10  Ex.  234. 

(<Z)   See   ante,   p.   34. 

(e)  Mavor  v.  Pyne  (1825),  4  L.  J.  0.  S.  C.  P.  36;   3  Bing.  285. 
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than  a  year  and  a  wrongful  dismissal  during  the  service,  the  servant 
may  recover  for  the  executed  service  though  he  cannot  sue  for  the 
wrongful  dismissal  without  proving  a  contract  in  writing  (/) .  But 
80  long  as  a  contract  subsists  no  new  contract  can  be  implied  from 
-acts  done  under  it,  and  such  acts  must  be  referred  to  the  contract 
■only  (g) . — Upon  this  principle  where  a  contract  imports  an  indemnity 
for  expenses  under  it,  and  no  action  will  lie  upon  the  contract  for 
want  of  written  evidence,  the  expenses  incurred  and  paid  may  be 
■charged  as  an  implied  debt  arising  from  the  payment;  the  contract 
■operating  as  a  request  to  make  the  payment  (h) .  And  a  verbal 
guarantee  of  a  debt,  though  within  the  statute,  may  operate  as  a 
request  in  fact  to  pay  it,  so  as  to  entitle  the  surety  to  recover  the 
payment  from  the  principal  debtor  (i) . — Where  a  party  has  received, 
under  a  verbal  contract  within  the  statute,  money  which  he  is  liable 
to  pay  over  to  another,  it  may  be  claimed  by  the  latter  as  an  implied 
debt  for  money  received  to  his  use;  and  the  verbal  contract  may  be 
proved  to  explain  the  terms  on  which  the  money  was  received;  as 
a  verbal  agreement  to  pay  over  to  a  landlord,  a  proportion  of  the 
premium  to  be  received  from  the  incoming  tenant,  by  the  outgoing 
tenant,  in  consideration  of  the  landlord's  consent  to  an  assignment 
of  the  tenancy  (fc) . — ^And  a  party  may  become  bound  by  an  account 
stated  respecting  money  paid  under  a  contract  within  the  statute; 
though  the  money  could  not  be  recovered  under  the  contract  for  want 
of  evidence  to  satisfy  the  statute  (J) . 

The  construction  and  operation  of  the  statute  is  the  same  in  equity 
as  at  law;  unless  there  is  some  special  equitable  ground  for  taking 
a  case  out  of  its  operation  (m) .  The  mere  want  of  writing  cannot 
be  made  the  ground  of  jurisdiction;  and  there  is  no  fraud  in  merely 
taking  advantage  of  the  statute  (n) .  But  where  it  is  part  of  the 
agreement  that  it  should  be  put  in  writing,  which  is  prevented  by 

(/)  Snelling  v.  Hunting  field  {Lm-d)  (1834),  3  L.  J.  Ex.  232;  1  Cr.  M.  &  R. 
20;   Britain  v.  Sosaiter  (1879),  48  L.  J.  Q.  B.  362;   11  Q.  B.  D.  123. 

(17)  Britain  v.  Sossiter  (1879),  48  L.  J.  Q.  B.  382;   11  Q.  B.  D.  123. 

(A)  Knowlman  v.  Bluett  (1874),  43  L.  J.  Ex.  151;  L.  R.  9  Ex.  307;  Pulbroale 
T.  Lawes  (1875),  45  L.  J.  Q.  B.  178;  1  Q.  B.  D.  284. 

(i)  Alexander  v.   Vane  (1836),  5  L.  J.  Ex.  187;   1  M.  &  W.   511. 

(ft)   Griffith  V.    Ymng   (1810),  12  East,  513. 

(0  Cocking  V.  Ward  (1845),  15  L.  J.  C.  P.  245;   1  O.  B.  858. 

(>»)  Cranworth,  L.  C,  Caton  v.  Caton  (1865),  34  L.  J.  C.  584;  L.  R  1  d 
146. 

(m)  Cottenham,  L.  C,  Kir/e  v.  Bromley  Union  (fiuardiana)  (1848),  17  L.  J.  O 
127;  2  Ph.  648;  Selborne,  L.  O.,  Maddison  v.  Alderson  (1883),  52  L  J  Q  B 
737;  8  Ap.  Ca.  467. 
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fraud,  it  is  said  that  there  is  equitable  ground  for  relief  against  the 
statute  by  admitting  parol  evidence  (o) . 

Exception  has  been  made  in  equity  in  the  case  of  contracts  con- 
cerning interests  in  land  within  the  4th  section  of  the  statute,  where 
possession  of  the  land  contracted  for  has  been  in  fact  delivered  and 
accepted  under  the  contract;  in  which  case  the  court  will  receive 
evidence  of  the  contract  without  regard  to  the  statute  in  order  to 
carry  out  the  terms  upon  which  possession  was  given.  The  exception 
probably  arose  by  permitting  a  party  to  sue  upon  a  contract  disclosed 
by  the  facts  given  in  evidence  in  support  of  a  plea  of  justification 
to  an  action  for  trespass  to  land  at  the  common  law,  and  is  now  rested 
on  this,  that  possession  of  land  of  another  is  presumed  not  to  be 
wrongful,  but  by  agreement;  and  therefore  it  is  necessary  to  inquire 
into  the  agreement  in  order  to  limit  the  possession  according  to  its 
terms  and  conditions  (p) .  Thus  the  admission  of  a  tenant  into 
possession  under  an  agreement  for  a  lease  takes  the  agreement  out 
of  the  statute  and  admits  parol  evidence  of  the  terms  for  the  purpose 
of  enforcing  the  lease  (g) .  And  possession  taken  before  a  parol  con- 
tract for  a  lease,  and  subsequently  continued,  if  unequivocally  refer- 
able to  the  contract,  may  constitute  an  act  of  part  performance  (r) . 
The  possession  of  a  house  was  held  to  admit  parol  evidence  of  an 
agreement  to  grant  the  possession  for  life  in  consideration  of  the 
payment  of  the  ground  rent  and  taxes  (s) .  And  where  a  father 
verbally  promised  in  consideration  of  his  daughter's  marriage  to  give 
her  a  house,  and  upon  the  marriage  taking  place  put  her  in  possession; 
it  was  held  that  the  promise  was  taken  out  of  the  statute  and  might 
be  proved  by  parol  evidence  in  support  of  the  possession  (i) .  Entering 
upon  land  and  giving  directions  respecting  alterations  and  improve- 
ments to  a  house  in  the  course  of  erection  are  sufficient  acts  of  part 
performance  by  a  purchaser  to  entitle  the  vendor  to  enforce  the  con- 
tract against  him  (u) .  The  right  of  a  party  to  enforce  a  contract 
upon  the  ground  of  part  performance  is  dependent  upon  the  title  and 


(o)  Thurlow,  L.  C,  Whitchurch  v.  Bevis  (1789),  2  Bro.  C.  C.  566;  Turner, 
L.  J.,  Wood  V.  Midgley  (1854),  23  L.  J.  C.  553;  6  De  G.  M.  &  G.  41. 

(p)  Britain  v.  Eossiter  (1879),  48  L.  J.  Q.  B.  332;  11  Q.  B.  D.  123;  Uaddism 
v.   Aldermn   (1883),  52  L.  J.  Q.  B.  737;   8  Ap.  Ca.  467. 

(g)  Gregory  v.  Uighell  (1811),  18  Ves.  328;  Morphett  v.  Jones  (1818),  1 
Swanst.  172. 

(r)  Hodsm  v.  Heuland  (1896),  65  L.  J.  C.  754;    [IS^S]  2  Ch.  428. 

(s)  Coles  V.  Pilkington  (1874),  44  L.  J.  C.  381;   L.  E..  19  Eq.  174. 

(0  Vngley  v.  Vngley  (1876),  46  L.  J.  C.  854;  5  Ch.  D.  887;  Sharman  v. 
Sharman  (1892),  67  L.  T.  834. 

(m)  Dickinson  v.  Barrow  (1904),  73  L.  J.  0.  701;   [1904]  2  Ch.  339. 


OPERATION  OF  THE  STATUTES.  209 

acts  of  the  party  sued,  and  the  knowledge  of  the  party  seeking  to 
enforce  the  verbal  contract  (cc) . — But  as  the  jurisdiction  of  the  court 
to  award  damages  under  Lord  Cairns'  Act  is  merely  in  substitution 
for  the  equitable  remedy,  where  the  remedy  by  specific  performance 
is  lost  the  right  to  damages  under  that  Act  disappears  with  it(y). 
The  continuance  of  a  tenant  in  possession  is  presumptively  referable 
to  a  continuance  of  his  tenancy,  and  is  not  sufficient  to  take  an  alleged 
new  agreement  out  of  the  statute  {z) .  Nor  are  acts  which  are  refer- 
able to  an  existing  tenancy  sufficient;  as  cultivating  the  ground  and 
doing  ordinary  repairs  (a).  But  an  alteration  in  the  possession  which 
is  unequivocably  referable  to  a  new  agreement  is  sufficient:  as  the 
payment  of  an  increased  rent  (t>);  draining  the  land  and  laying  down 
pasture  (c);  laying  out  money  in  buildings  and  improvements  (c^) ; 
sub-letting  to  a  new  tenant  who  lays  out  money  in  improvements 
with  the  knowledge  of  the  landlord  (e) ;  altering  buildings  so  as  to 
acquire  a  new  easement  of  light  (/). — Upon  the  same  principle  the 
delivery  and  possession  of  title  deeds,  as  security  for  a  debt,  creates 
an  equitable  mortgage  and  may  be  established  by  parol  evidence  (g) . 

But  the  principle  of  part  performance  thus  stated  is  not  applied  to 
any  other  contracts  than  those  concerning  the  possession  of  land  (h) . 
It  does  not  apply  to  a  contract  of  service  not  to  be  performed  within 
a  year,  which  is  not  taken  out  of  the  statute  by  service  rendered  under 
it  (i) ;  nor  to  a  contract  in  consideration  of  marriage,  which  is  not 
taken  out  of  the  statute  by  the  marriage  (fc) ;    nor  to  contracts  to 

(k)  Blore  V.  Sutton  (1817),  3  Mer.  237;  Morgan  v.  Milman  (1853),  22  L.  J.  C. 
897;  3  De  G.  M.  &  G.  24;  Phillips  v.  Edwurds  (1864),  33  Beav.  440;  Ecclesiastioal 
Commrs.  v.  Wodehouse  (1895),  64  L.  J.  C.  329;    [1895]  1  Ch.  552. 

(y)  Zaveri/  v.  Pursell  (1888),  57   L.J.O.  570;  39  Ch.  D.  608. 

(«)  Brennan  v.  Bolton  (1842),  2  Dr.  &  War.  349;  Brady's  case  (ISW)  15 
W.  E.   753. 

(a)  Frame  y.   Dawson   (1807),   14  Vea.   388. 

(6)  Numi  V.  FabiMn  (1865),  35  L.  J.  C.  140;  L.  R.  1  Ch.  35;  MUler  v.  Sharp 
(1899),  618  L.  J.  C.  322;   [1»99]  1  Oh.  622. 

(c)  Mundy  v.  JolUffe  (1839),  9  L.  J.  C.  95;   5  M.  &  Cr.  167. 

(S)  Lester  V.  Foxcroft  (1700),  Oolles,  P.  C.  108;  1  Wh.  &  T.  L.  O.  460- 
Sutherland  v.   Briggs  (1841),  11  L.  J.  0.  36;   1  Hare,  26.  ' 

(«)   Williams  v.  Evans  (1875),  44  L.  J.  C.  319;  L.  R.  19  Eq.  547. 

(/)  MeManus  v.  Cooke  (1887),  56  L.  J.  0.  662;  35  0.  D.  681. 

Ig)  Ante,  p.    170. 

(A)  Selbome,  L.  C,  and  Ld.  Blackburn,  Maddison  v.  Alderson  (1883),  62 
L.  J.  Q.  B.  737;  8  Ap.  Ga.  467;  but  see  Kay,  J.,  McMamis  v.  Cooke  HSS?')  56 
L.  J.  C.  662;  35  C.  D.  681.  '' 

(i)  Britain  v.  Romiter  (1879),  48  L.  J.  Q.  B.  392;   11  Q.  B.  D.  123 

(ft)  Caton  V.   Caton  (1865),  3t  L.  J.  O.  564;  L.  R.  1  Oh.   137- 
'     pin   (1891),  60  L.  J.  0.  241. 
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answer  for  the  debt  of  another,  though  performed  by  the  party 
guaranteed  giving  crexlit  (I). — Payment  of  the  purchase-money  under 
a  contract  of  sale  of  land  has  no  effect  in  taking  the  contract  out  of 
the  statute  (m) ;  but  the  purchaser  acquires  a  lien  upon  the  land  for 
the  sum  paid;  or  may  recover  it  as  money  received  to  his  use,  upon 
failure  of  the  consideration  (n) .  And  payment  of  the  expenses  pre- 
paratory to  completion  have  no  effect  in  taking  the  contract  out  of 
the  statute;  as  the  expenses  of  surveying  and  valuing,  of  preparing 
and  examining  abstracts  of  title,  and  other  expenses  of  a  similar 
kind  incurred  upon  the  supposition  of  a  valid  contract  (o) .  So  for- 
merly the  payment  of  the  auction  duty  v^hich  is  a  condition  imposed 
U2>on  the  bidding,  and  not  an  act  in  performance  of  the  contract  (p) . — 
With  contracts  for  the  sale  of  goods  of  the  value  of  lOL  and  upvi^ards, 
part  performance  is  expressly  provided  for  by  statute,  which  excepts 
the  cases  where  the  buyer  shall  accept  and  receive  part  of  the  'goods 
or  give  something  in  earnest  or  in  part  payment  {q) . 

A  contract  for  the  sale  of  goods  within  the  4th  section  of  the  Sale 
of  Goods  Act,  1893,  which  does  not  satisfy  the  requirements  of  the 
statute  is  not  effectual  to  pass  any  property  in  the  goods  to  the 
buyer  (r) .  He  cannot  maintain  an  action  for  a  wrongful  conversion 
of  the  goods  until  the  statute  is  satisfied  and  the  contract  capable  of 
being  proved;  nor  is  it  sufficient  to  have  obtained  a  memorandum  in 
writing  after  the  conversion  was  committed  (s) .  Consequently  the 
buyer  under  such  contract  has  no  insurable  interest,  and  cannot  recover 
upon  a  policy  then  effected  by  him  upon  the  goods;  nor  will  an 
acceptance  and  receipt  of  part  of  the  goods  after  the  loss  has  occurred, 
though  it  may  take  the  contract  out  of  the  statute  from  that  time, 
be  effectual  to  support  his  claim  (i). — But  if  a  buyer,  having  obtained 
a  delivery  order,  re-sells  the  goods  and  transfers  the  order,  the  sub- 
vendee  may  obtain  a  good  title  under  the  Factors  Act,  1889,  though 


(0  Ld.  Blackburn,  Maddism  v.  Aldersm  (1883),  52  L.  J.  Q.  B.  737;  8  Ap.  Ca. 
467. 

(m)  CUnan  v.  Coohe  (1802),  1  Soh.  &  Lef.  22;  Selbome,  L.  O.,  Maddison  v. 
Aldemoti  (1883),  52  L.  J.  Q.  B.  737;  8  Ap.  Ca.  467. 

(m)  Rose  V.  Watson  (18.64),  33  L.  J.  0.  385;  10  H.  L.  C.  672;  Whitbread  ^■ 
Co.  T.   Watt  (1902),  71  L.  J.  C.  424;    [1902]  1  Oh.  835.     See  ante,  p.  rq. 

(o)  Whaley  v.  Bagetml  (1765),  1  Bro.  P.  0.  345;  Clerk  v.  Wright  (1737),  1 
Atk.  13. 

(p)  Suckmaster  v.    Harrop    (18i06),  7  Ves.  341. 

(7)  See  ante,  pp.    195,  202. 

(r)  Nicholson  v.  Bower  (18.58),  28  L.  J.  Q.  B.  97;   1  B.  &  E.  172. 

(s)   Felthouse  v.  Bindley  (18i62),  31  L.  J.  0.  P.  204;   11  C.  B.  N.  S.   869 

(i)  StocMale  v.  JDtmlop  (1840),  9  L.  J.  Ex.  83;   6  M.  &  W.  224. 
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no  action  could  have  been  maintained  by  the  buyer  in  respect  of  the 
original  sale  (m)  .  And  a  verbal  contract  vs^ithin  the  statute  may  be 
set  up  as  giving  a  priority  of  claim  to  the  property  affected  by  it 
against  a  third  party,  who,  not  being  personally  charged  upon  it, 
-cannot  plead  the  statute  {x). 

Upon  the  same  principle,  unless  there  is  an  enforceable  contract, 
a  buyer  cannot  in  general  sue  the  carrier,  to  whom  the  goods  have 
been  delivered  by  his  order,  for  a  loss  of  or  injury  to  the  goods; 
the  carrier  is  liable  only  to  the  consignor,  who  may  retake  the  goods 
at  any  time  until  the  buyer  has  accepted  and  received  them ;  nor  can 
the  liability  be  changed,  nor  a  new  liability  created,  by  acceptance, 
or  payment,  or  a  memorandum  in  writing,  made  after  the  happening 
of  the  loss  or  injury  complained  of  («/). 

In  the  case  of  goods  sold  for  a  sum  exceeding  101.,  the  buyer 
acquires  no  proprietary  right  transmissible  to  his  trustee  in  bank- 
ruptcy, unless  the  statutory  formalities  are  complied  with;  and  this 
either  by  the  act  of  a  buyer,  who,  finding  himself  in  insolvent  circum- 
stances, has  refused  to  receive  them  {z),  or  by  the  act  of  an  unpaid 
seller  reclaiming  and  obtaining  redelivery  of  his  goods  (a). — ^A  note 
or  memorandum  in  writing,  where  there  has  been  no  acceptance  or 
payment  by  the  buyer  and  the  goods  remain  in  the  possession  of  the 
seller,  is  an  "  assurance  of  personal  chattels  "  within  the  Bills  of  Sale 
Act,  1878,  and  requires  registration  in  order  to  pass  the  property 
as  against  the  trustee  in  bankruptcy  and  execution  creditors  of  the 
seller  (6). 

(«)  Bugill  V.  Masker  (1889),  58  L.  J.  Q.  B.  171;  22  Q.  B.  D.  364. 

(a)  North,  J.,  Miles  v.  New  Zealand  Alford  Esstate  Co.  (1885),  54  L.  J.  0. 
1035;   32  Ch.  D.  266. 

(y)  Cmts  V.  Chaplin  (1842),  11  L.  J.  Q.  B.  483;  3  Q.  B.  483;  Coombs  v. 
Bristol  #  Bxeter  Ry.  (1858),  27  L.  J.  Ex.  401;  3  H.  &  N.  510;  Smith  v.  Eudson 
<1865),  34  L.  J.  Q.  B.  145;  6  B.  &  S.  431. 

(z)  Nicholson  y.  Sower  (1858),  28  L.  J.  Q.  B.  97;   1  E.  &  E.  172. 

(a)  Smith  v.  Hudson  (1865),  34  L.  J.  Q.  B.  145;  6  B.  &  S.  431;  Bolton  v. 
Lanes.  #  Torks.  Uy.  (1866),  35  L.  J.  0.  P.  137;  L.  E..  1  C.  P.  431. 

(J)  JJe  Roberts  (1887),  56  L.  J.  0.  952;  36  Ch.  D.  196. 
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Mistake  in  facts  inducing  the  agreement-^mistake  of  one  party — 
mistake  of  one  party  caused  by  the  other — or  known  to  the 
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An  agreement,  apparently  complete  and  sufficient  to  create  a  contract, 
may  be  affected  by  causes  which  under  certain  conditions  render  it 
void  or  voidable  of  legal  effect.  These  causes  are  classed  under  the 
heads  of  Mistake,  Fraud,  and  Duress  or  undue  influence,  and  are 
so  treated,  in  the  three  sections  of  this  chapter. 

Mistake  is  occasioned  by  ignorance  or  misconception  of  some 
matter,  under  influence  of  which  an  act  is  done;  so  that  the  intention 
and  legal  consequence  presumptively  attributable  to  the  act  are  re- 
butted or  modified  by  evidence  of  the  mistake. — Mistake  may  occur 
in  a  matter  of  law  or  in  a  matter  of  fact.  But  every  person  is 
presumed  to  know  the  law;  and  a  party  cannot  in  general  allege 
ignorance  or  'mistake  of  law  in  avoidance  of  his  acts  or  contracts. 
The  application  of  this  principle  is  treated  hereafter. — Mistake  in 
a  matter  of  fact  may  in  general  be  alleged  in  avoidance  of  the  con- 
sequences of  acts  and  agreements.  Mere  forgetfulness  is  not  neces- 
sarily equivalent  to  mistake  (a) ;  and  a  person  is  not  allowed  to  allege 

(a)  Barrow  v.  Istiacs  (1S90),  60  L.  J.  Q.  B.  179;   [1891]  1  Q.  B.  417. 
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mistake  in  a  matter  of  fact  which  it  was  his  duty  to  know,  or  which, 
having  the  means  of  knowledge,  it  was  wilful  or  negligent  for  him 
not  to  know;  for  in  such  cases  knowledge  is  imputed  to  him  (6). 

Mistake  affecting  agreements  may  be  distinguished  as  follows:  — 
It  may  affect  the  act  of  agreement,  so  that  a  party  appears  to  agree 
when  in  fact  he  does  not;  or  it  may  affect  the  expression  of  the  terms 
of  agreement,  which  therefore  express  incorrectly  or  insufficiently 
the  actual  intention;  or  it  may  occur  in  the  facts  and  circumstancea 
which  form  the  inducement  to  the  agreement,  so  that  the  agreement 
made  is  not  intended  to  apply  to  the  actual  facts  and  circumstances.— 
Further  distinctions  appear  in  the  effect  of  mistake  in  the  above  cases: 
where  the  mistake  is  that  of  one  party  only,  known  or  not  known 
to  the  other;  and  where  it  is  a  mistake  common  to  both  parties. 

A  person  may  always  dispute  the  act  charged  against  him  as 
importing  agreement;  he  may  show  that  it  was  done  with  a  different 
intention  and  under  circumstances  which  do  not  render  him  respon- 
sible to  the  other  party  accepting  it  as  an  agreement .  Even  in  the  case 
of  agreements  in  writing  and  deeds  signed  and  sealed,  though  a  party 
cannot  vary  the  written  terms,  he  may  contradict  or  qualify  the 
extrinsic  act  of  signing  or  sealing,  which  is  the  evidence  of  agree- 
ment (c).  As  if  a  person  intending  to  sign  an  agreement  as  an 
attesting  witness  signs  it  by  mistake  in  the  wrong  place  as  a  party 
to  bo  bound,  the  signing  is  a  mere  accident  attended  with  no  legal 
effect  {d). 

If  a  person  who  is  unable  to  read  is  informed  of  the  contents  of 
a  deed  lor  writing  by  another  person  reading  or  explaining  it  to 
him,  and  it  is  read  or  explained  erroneously,  he  may  deny  that  it 
is  his  deed;  for  it  is  at  the  risk  of  the  party  to  whom  the  deed  is 
made,  being  present,  that  the  true  effect  be  declared,  if  required; 
but  if  ho  do  not  require  it,  he  is  bound  by  the  deed  (e).  Upon  this 
principle  exceptions  limiting  a  general  liability  must  be  written  or 
printed  in  a  sufficiently  prominent  manner  to  preclude  their  being 
overlooked  (/).     Where  the  nature  of  a  written  document,  and  not 

(i)  Tindal,  C.  J.,  Bdl  v.  Bardiner  (1842),  11  L.  J.  C.  P.  195;  4  Man.  &  G. 
11;  Jamca,  L.  J.,  Re  Metcalfe  (1879),  49  L.  J.  C.  192;  13  Ch.  D.  236;  Tamplin 
V.  James  (1880),  16  Ch.  D.  215;   O-oddard  v.  Jeffreys  (1881),  51  L.  J.  C.  58. 

(o)  See  ante,   p.    127. 

id)  Rex  V.  Longnor  (Jnhabs:')  (1833),  2  L.  J.  M.  O.  62;  4  B.  &  Ad.  647j 
Bramwell,  B.,  Wahe  v.  Harrop  (1861),  30  L.  J.  Ex.  277;  6  H.  &  N.  768. 

(e)  Simons  J  G  W.  Ry.  (1857),  2  0.  B.  N.  S.  620;  Howatson  v.  Webb  (1907), 
77  L.  J.  C.  32;    [1908]  1  Ch.  1.  \        " 

(/)  RicfMrdson,    Spence    ^    Co.    v.    Rowntree    (18«4),   63    L.    J.    Q.    B.    283; 
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merely  its  legal  effect,  has  been  misrepresented  to  the  executing  party, 
it  has  been  held  that  he  could  treat  the  document  as  a  nullity,  even 
as  against  a  bona  fide  transferee  for  value  of  a  negotiable  instrument; 
as  where  the  indorsement  of  a  bill  of  exchange  was  obtained  upon 
the  representation  that  it  was  a  guarantee — which  it  does  not  seem  to 
have  occurred  to  the  court  or  to  the  plaintiff's  advisers  was  the  true 
legal  efiect  of  the  transaction  (g) — he  was  held  not  to  be  bound,  there 
being  no  negligence  to  preclude  him  from  asserting  the  mistake  (/j) ; 
and  upon  the  authority  of  this  decision  it  was  held  that  a  person 
who,  without  negligence,  signed  a  promissory  note  upon  the  repre- 
sentation that  he  was  merely  attesting  the  execution  of  a  deed,  was 
entitled  to  dispute  his  liability  to  a  holder  for  value  without  notice  (i) ; 
but  the  weight  of  authority  is  certainly  in  favour  of  holding  an 
executing  party  to  his  contract  in  favour  of  third  parties,  though 
mistaken  in  the  legal  efiect,  unless  he  is  an  illiterate  or  there  is  some 
other  additional  incident,  even  where  he  was  induced  to  execute  it 
by  fraudulent  misrepresentation  of  the  efiect,  but  not  where  he  is 
induced  to  sign  upon  a  mistake  as  to  the  nature  of  the  instrument  (Ic). 
And  a  person  cannot  deny  the  execution  of  a  deed  or  instrument 
merely  upon  the  ground  that  it  is  used  for  a  different  purpose  than 
he  intended  (I) . — Upon  the  same  principle  where  a  bidder  at  an  auction 
is  mistaken  as  to  the  identity  of  the  property  for  which  he  bids, 
there  is  a  mistake  as  to  the  subject-matter,  and  consequently  not 
that  consensus  ad  idem  which  is  essential  to  the  validity  of  a 
contract  (m). 

Where  there  is  a  mistake  in  the  expression  of  the  agreement,  the 
effect  is  different  in  the  case  of  the  mistake  of  one  party  only,  and 
in  that  of  a  mistake  common  to  both.  In  the  case  of  a  deed  poll 
there  is  necessarily  rectification  or  rescission  for  the  mistake  of  one 


[1892]   A.   C.   217;   Soe  v.  Naylor,  Ltd.    (1917),  »o  L.   J.   K.   B.   771;    [1917]   1 
K.  B.  712;   8.C.,  after  new  trial  (1918),  87  L.  J.  K.  B.  958. 

(gr)  Bills  of  Exchange  Act,  18i8'2,  s.  55,  sub-s.  2. 

(A)  Fost&t-  V.  Mackinnon  (1869),  38  L.  J.  0.  P.  310;   L.  B.  i  C.  P.   704 

(»)  Lewis  V.  Clay  (1807),  67  L.  J.  Q.  B.  224. 

(ft)  Lewis  V.  Jones  (1825),  4  B.  &  C.  506;   Hunter  v.  Walters  (1871),  41  L.  J.  C. 
175;   L.   E.    7   Ch.   75;   Bonhote  v.   Henderson   (18i95),  64  L.   J.   C.   656-    [1895] 
1  Ch.  742;  a£Ed.  [1895]  2  Ch.  202;  Houmtmn  v.  Webb  (1907),  77  L.  J.  C.  32 
[1908]   1    Ch.   1;   Carlisle  #  Cumberland  Bh.    v.   Bragg   (1911),   80  L     J    K     b' 
472;   [1911]  1  K.  B.  489. 

(0  Hunter  v.   Walters  (1871),  41  L.  J.  C.  175;  L.  R.  7  Ch.   75. 

(»»)  Van  Praagh  v.  Everidge  (1903),  72  L.  J.  C.  260;  [1903]  1  Ch.  434- 
Scriven  Bros.  ^  Co.  v.  Hvndley  #  Co.  (1913),  83  L.  J.  K.  B  40-  [19131  3 
K.  B.  564.  '   '■         -' 
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party,  unless  it  forms  part  of  a  connected  transaction  (re).— For  the 
simple  case  of  a  mistake  of  one  party  only  in  the  expression  of  the 
agreement,  it  is  sufficient  to  recur  to  the  elementary  principle  that 
the  law  judges  of  the  matter  of  an  agreement  exclusively  from  the 
expressions  of  intention  which  are  communicated  between  the  parties. 
Consequently,  as  a  general  rule,  an  agreement  is  not  affected  by  the 
mistake  of  either  party  in  expressing  the  terms,  of  which  the  other 
party  has  no  notice  or  intimation  (o).  In  the  case  of  an  agreement 
in  writing  this  is  no  more  than  an  application  of  the  general  rule 
that  the  written  terms  cannot  be  varied  by  extrinsic  evidence  of 
intention  (p) ;  and  it  is  the  duty  of  the  court  in  general  to  construe 
and  apply  an  agreement  in  writing  without  regard  to  the  views  of 
either  party  respecting  the  meaning  {q). — In  cases  of  marine  insur- 
ance, if  the  assured  under  a  floating  policy  (that  is  a  policy  which 
describes  the  insurance  in  general  terms,  and  leaves  the  name  of  the 
ship  or  ships  and  other  particulars  to  be  defined  by  his  subsequent 
declaration)  declares  a  risk  upon  goods  shipped  by  a  ship  which  he 
names  under  a  bona  fide  mistake,  and  intending  another,  the  under- 
writer, having  taken  the  name  and  particulars  of  the  ship  from  the 
assured,  is  nevertheless  liable  if  the  error  has  been  made  in  good  faith, 
for  the  erroneous  declaration  may  be  rectified  even  after  loss  or 
arrival  (r).  Where  an  insurance  company  granted  a  policy  upon  the 
life  of  a  third  party  according  to  the  terms  of  the  proposal  sent  in 
by  the  assured,  which  contained  a  condition  exempting  the  insurer 
from  liability  under  the  special  circumstances  of  the  death,  the  assured 
were  not  permitted  to  allege  that  the  condition  was  inserted  by  mis- 
take, there  being  no  mistake  of  the  company  or  in  the  policy  (s) . 

The  court  cannot  grant  specific  performance  of  an  agreement 
according  to  the  intention  of  a  party  instead  of  the  expression  of 
his  intention;  or  rectify  an  agreement  upon  a  mistake  of  one  of  the 
parties  only,  because  in  such  case  there  would  be  no  real  agreement 

(«)  Bood  of  Avalon  {Lady)  v.  Mackirmon  (1908),  78  L.  J.  0.  300;  [1909]  1 
Ch.  476.  It  is  difficult  to  reconcile  the  actual  decision  with  Beaufort  {Duke)  v. 
Ne^>ld   (1845),   12  CI.  &  F.  247. 

(o)  See  ante,  p.  2. 

{p)  See  ante,  p.   123. 

(?)  Midland  G.  W.  Ry .  v.  Johnson  (1858),  6  H.  L.  C.  798;  Prison  Commis- 
sioners V.  Middlesex  (1882),  51  L.  J.  Q.  B.  433;  9  Q.  B.  D.  506;  Steiimrt  v. 
Kennedy   (No.   2)    (1890),  15  Ap.  Ca.   108. 

(?)  Marine  Insce.  Act,  1906,  as.  26,  29;  lonides  v.  Pacdfio  Fire  #  Marine 
Insce.  (1872),  41  L.  J.  Q.  B.  190;  L.  R.  7  Q.  B.  517;  Davies  v.  Natiorml  Fire 
and  Marine  laser-.   (1891),  60  L.  J.  P.  O.  73;   [1891]  A.  C.  485. 

(«)   Fowler   V.    Soottish  Equitable  Life  Insce.    (1858),  28  L.   J.   C.   225. 
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by  which  to  rectify  it  (t).  Where  a  vendor  by  mistake  has  included 
in  the  contract  of  sale  property  not  intended  to  be  sold,  the  court 
cannot  compel  the  purchaser  against  his  will  to  complete  the  sale 
exclusive  of  that  property  (u).  Though  in  some  cases  where  the  mis- 
take is  not  material,  as  a  small  difference  in  quantity,  the  court  will 
grant  specific  performance  with  compensation  for  the  deficiency  (x). 
Where  a  party  has  insisted  and  acted  upon  a  mistaken  construction, 
the  court  may  refuse  to  grant  performance  in  any  form  and  dismiss 
the  action  («/) ;  but  it  would  seem  that  unless  his  conduct  amounts 
to  a  final  election,  he  is  not  precluded  from  obtaining  relief  upon 
the  contract  according  to  its  true  construction,  or  that  insisted  upon 
by  the  other  party  (z). 

On  the  lOther  hand  the  court  will  not  grant  specific  performance 
against  a  party  who  was  under  a  material  mistake  in  expressing  the 
agreement,  where  there  is  some  reasonable  ground  for  the  mistake, 
•or  great  hardship  in  enforcing  it  (a) .  Accordingly  the  court  in 
general  refuses  .specific  performance  against  a  vendor  who  has  by 
mistake  included  in  the  contract  property  which  he  did  not  intend 
to  sell  (b).  And  specific  performance  was  refused  against  a  vendor 
who  had  instructed  his  auctioneer  to  sell  subject  to  the  reservation 
■of  a  right  of  way,  but  the  auctioneer  by  mistake  signed  the  contract 
upon  particulars  of  sale  which  omitted  the  reservation  (c);  so  where 
there  was  a  mistake  of  the  auctioneer  as  to  the  reserved  price  {d) . 
Where  an  offer  was  made  by  letter  to  sell  at  a  price  written  as  1,2501. 
in  mistake  for  2,2501.,  which  was  accepted  by  letter,  the  court  refused 
to  enforce  the  contract  at  the  written  pricei,  the  vendor  having  given 
notice  of  the  mistake  immediately  upon  discovery  (e).  So  specific 
performance  was  refused  of  an  agreement  for  a  lease  in  which  the 
lessor  omitted  by  mistake  the  payment  of  a  premium  (/).     Where 

(0  Bradford  {Earr)  v.  Romnen/  {Earl)  (18i&2),  31  L.  J.  C.  497;  30  Beav.  431; 
Bentley  v.  Macleay  (1S62),  31  L.  J.  C.  697;  4  De  G.  F.  &  J.  279;  May  v. 
Piatt  (1900),  69  L.  J.  C.  3S7;    [1900]  1  Ch.  616. 

(«)  Alvanley  v.  Kinnaird  (1849%  2  Mac.  &  G.  1. 

{x)  See  post,  p.  864. 

{y)  Clowes  v.  Higginson  (1813),  1  V.  &  B.  524;  Marshall  v.  Berridge  (1882) 
51  L.  J.  C.  329;  19  Ch.  D.  233. 

(«)  Preston  v.   Luck   (1884),  27  Ch.  D.   497. 

la)  Watson  v.  Marston  (1853),  4  De  G.  M.  &  G.  230;  Denny  v.  Hanoock 
(1871),  40  L.  J.  C.  193;  L.  E.  6  Ch.  1;  Qoddard  v.  Jeffreys  (1881),  51  L  J  0 
58;   Re  Hare  and  O'More  (1900),  70  L.  J.  C.  45;    [ISOl]   1  Ch.  93. 

(6)  Baxendale  v.  Seale  (1855),  24  L.  J.  C.  385;   19  Beav.  601. 

(c)  Manser  v.   Back  (1848),  6  Ha.   443. 

(d)  Day  v.   Wells  (1861),  30  Beav.  220. 

(e)  Webster  v.  Cecil  (1861),  30  Beav.  62. 
(/)   Wood  V.   Soarth  (1855),  2  K.  &  J.  33. 
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the  reversion  of  land  leased  at  a  rent  was  sold,  the  vendor  supposing- 
that  he  would  retain  the  rent  (which  was  incident  to  the  reversion), 
as  well  as  the  purchase-money,  it  was  held  that  the  purchaser  could 
not  have  specific  performance  upon  any  other  terms  (g) . — Where  prior 
to  the  J  udicature  Acts  the  court  would  have  dismissed  a  suit  without 
prejudioe  to  the  right  of  the  plaintiff  to  bring  an  action  at  law,  the 
court,  in  refusing  specific  performance  on  the  ground  of  the  mistake 
of  the  party  charged,  must  now  give  the  other  party  the  damages, 
if  any,  which  he  has  sustained  by  reason  of  the  mistake  (h) . 

"  The  promisor  is  not  bound  to  fulfil  a  promise  in  a  sense  in  which 
the  promisee  knew  at  the  time  the  promisor  did  not  intend  it.  And 
in  considering  the  question  in  what  sense  a  promisee  is  entitled  to 
enforce  the  promise,  it  matters  not  in  what  way  the  knowledge  of 
the  meaning  in  which  the  promiser  made  it  is  brought  to  the  mind 
of  the  pjromisee,  whether  by  express  words,  or  by  conduct,  or  previous 
dealings,  or  other  circumstances.  If  by  any  means  he  knows  that 
there  was  no  real  agreement  between  him  and  the  promiser,  he  is  not 
entitled  to-  insist  that  the  promise  shall  be  fulfilled  in  a  sense  to  which 
the  mind  of  the  promiser  did  not  assent"  (^).  A  knowledge  of  the 
mistake,  if  the  party  in  error  be  not  corrected,  may  amount  to  fraud, 
and  be  a  ground  for  setting  aside  the  contract  altogether,  unless 
rectification  of  the  mistake  be  consented  to  (fc) .  Thus  where  the  rent 
was  entered  in  a  lease  by  mistake  at  a  less  sum  than  agreed  to  the 
knowledge  of  the  lessee,  but  the  lessor  executed  the  lease  in  ignorance 
of  it;  it  was  held  that  the  lessee  must  either  give  up  the  lease,  or 
take  a  corrected  one  at  the  higher  rent  {I) .  So  where  a  lessor  granted 
a  lease  of  land,  knowing  that  as  to  part  he  had  no  title,  and  the 
lessee  took  the  lease  in  ignorance  of  the  defect  of  title,  it  was  held 
that  the  lessee  had  an  election  either  to  have  the  lease  annulled,  or  to 
take  the  part  for  which  title  could  be  given  with  damages  for  the 
rest  under  the  covenant  for  title  (m). 

By  the  rule  of  common  law,  a  written  contract  as  expressed  by 
the  parties  could  not  be  varied  by  extrinsic  evidence  of  intention, 
for  the  purpose  of  correcting  mistakes  in  the  expression  (w).     But 

(g)   Wycombe  By.  v.  Donnington  Hos.pitaJ  (1866),  L.  R.  1  Ch.  268. 
{h)  Tamplin  v.   James   (1880),  15  Ch.  D.  215. 

CO  Hannen,  J.,  Smith  v.  Hughes  (1871),  40  L.  J.  Q.  B.  221 ;  L.  R.  6  Q.  B.  597. 
(/c)  Paget  v.   Marshall  (1885),  54  L.  J.  0.  575;  28  Ch.  D.  255;   May  v.  Piatt 
(1900),  69  L.  J.  C.  357;    [1900]  1  Ch.  616. 

(0   Garrard  v.   Frankel  (1862),  31  L.  J.  C.  604;   30  Beav.  445. 

(m)  Mostyn  v.  Mostyn  Coal  Co.  (1876),  45  L.  J.  0.  P.  401;   1  C.  P.  D.  146. 

(«)  See  ante,  p.    123. 
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the  Court  of  Chajioery  administered  relief  against  such  mistakes  by 
conforming  the  performance  to  the  real  agreement,  and  if  necessary 
by  rectifying  the  written  contract,  and  incidentally  thereto  by 
restraining  proceedings  at  law  upon  the  contract  as  written.  Now 
under  the  Judicature  Acts  this  equitable  jurisdiction  is  conferred  on 
all  the  courts  thereby  constituted;  but  all  causes  and  matters  for  the 
rectification,  or  setting  aside,  or  cancellation  of  deeds  or  other  written 
instruments  are  ordinarily  to  be  tried  in  the  Chancery  Division  (o). — 
In  the  exercise  of  equitable  jurisdiction,  evidence  of  a  common  mistake 
of  both  parties  in  expressing  their  agreement  is  generally  admissible 
for  all  purposes.  If  a  plaintiff  claims  specific  performance  of  a 
contract  in  the  terms  in  which  it  is  drawn  up,  the  defendant  may 
resist  the  claim  by  showing  that  it  was  drawn  up  by  mistake  and 
does  not  represent  correctly  the  terms  of  agreement  (p) .  If  it  appears 
from  the  evidence  of  the  defendant  what  the  real  agreement  was, 
the  plaintiff  must  submit  to  take  specific  performance  of  the  agree- 
ment so  proved,  or  his  claim  will  be  dismissed  (g) ;  and  the  defendant 
himself  may  obtain  specific  performance  according  to  the  contract 
proved,  without  resorting  to  a  cross  action  to  rectify  the  writing  (r) ; 
or  a  party  may  claim,  in  one  and  the  same  action,  rectification  of  a, 
contract,  and  specific  performance  of  the  contract  as  rectified  (s). 

There  is  an  original  jurisdiction  in  equity  to  rectify  a  written 
contract  containing  a  mistake  of  both  the  parties  in  expressing  the 
agreement,  and  to  make  it  accord  with  the  agreement  intended  to 
be  expressed  (t).  "  Courts  of  Equity  do  not  rectify  contracts;  thiy 
may  and  do  rectify  instruments  purporting  to  have  been  made  in 
pursuance  of  the  terms  of  contracts"  (u).  "In  such  cases  at  is 
necessary  to  prove  not  only  that  there  has  been  a  mistake  in  What 
has  been  done,  but  also  what  was  intended  to  be  done,  in  order  that 
the  instrument  may  be  set  right  according  to  what  was  really  so 
intended"  (v);   and  for  this  purpose  the  court  necessarily  receives 

(o)  Judicature  Act,  1873,  ss.  24  34;  see  Mostyn  v.  Mostyn  Coal  Co.  (1876),  45 
L.  J.  O.  P.  401;  10.  P.  D.  145. 

(p)  Clowes  V.  Higginson  (1813),  1  V.  &  B.  S24;  Moxey  v.  Bigwood  (1864),  10 
Jur.  N.  S.  957;  afEg.  (1862),  4  De  G.  F.  &  J.  351. 

(?)  Eamsbottom  v.  Gosdm  (1812),  1  V.  &  B.  166;  Gordon  {Lord)  v.  Hertiord 
(Marq.)  (1817),  2  Madd.  106;  Smith  v.  Whmtcroft  (1878),  47  L.  J.  0.  745;  9 
Ch.  D.  223. 

(r)  Fife  v.  Clayton  (1807),  13  Ves.  546;  expld.  Higginson  v.  Clowes  (1808) 
15  Ves.  at  p.  525.  ' 

(s)  Olley  V.  Fisher  (1886),  56  L.  J.  O.  208;  34  Ch.  D.  367. 

(0  Hardwioke,  L.  O.,  RenJele  v.  Royal  Exchange  Assoe.  (1749),  1  Ves.  sen.  318. 

(«)  James,  V.-O.,  Mackenzie  v.  Coulson  (1869),  L.  R.  8  Eq.  375. 

(«)  Turner,  L.  J.,  Bentley  v.  Machay  (1862),  31  L.  J.  0.  709;  4  DeG.  F.  &  J. 
286;  James,  V.-C,  Machenzie  v.  Cotdson  (1869),  L.  R.  8  Eq.  375. 
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evidence  of  the  true  agreement  in  contradiction  of  the  written  agree- 
ment {x),  and  parol  evidence  of  the  mistake  is  admissible  to  rectify 
the  writing,  where  the  mistake  is  admitted  by  both  parties,  though 
the  contract  is  one  required  to  be  proved  by  writing  by  the  Statute 
of  Frauds  («/) ;  but  if  the  mistake  be  denied  by  the  party  opposing 
rectification,  there  can  be  no  relief,  for  the  mischief  aimed  at  by  the 
statute  would  be  patent,  and  the  court  would  in  effect  grant  specifio 
performance  with  a  parol  variation  (0).— Where  the  objection  of  the 
Statute  of  Frauds  does  not  exist  or  is  displaced,  the  court  will  grant 
the  relief  to  a  plaintiff  who  himself  drew  the  instrument  with  the 
mistake  (a) ;  and  can  grant  it  upon  the  uncontradicted  evidence  of 
the  plaintiff  alone  where  no  further  evidence  can  be  obtained  {h). 
But  there  can  be  no  relief  against  a  defendant  denying  a  mistake  (c). 
In  the  case  of  marine  insurance,  the  preliminary  slip  or  memo- 
randum of  the  terms  agreed  upon,  although  invalid  at  law  and  in 
equity  for  want  of  statutory  formalities,  may  yet  be  resorted  to  as 
evidence  of  intention;  and  a  mistake  in  the  policy  corrected  by  the 
slip,  even  after  a  loss  has  supervened  {d).  Where  the  slip  for  the 
insurance  of  a  ship  described  the  risk  as  beginning  at  and  from  a 
named  port,  and  the  policy  by  mistake  described  it  as  from  the  port 
only;  the  policy  was  rectified  so  as  to  cover  a  loss  at  the  port  (e). 
Under  an  open  policy  of  insurance  upon  goods  to  be  declared  as 
shipped  in  order  of  shipment,  the  assured  may  correct  a  mistake  in 
the  order  of  declaring  the  shipments  after  a  loss  has  become  known, 
so  as  to  bring  the  goods  within  the  insurance  (/) . — A  bill  of  exchange, 
drawn  in  renewal  of  a  former  bill  between  an  indorsee,  drawer,  and 
acceptor,  had  by  mistake  the  name  of  the  indorsee  inserted  in  the 

(«)  Grant,  M.  B.,  Wineh  v.  Wmohester  (1812),  1  V.  &  B.  378. 

(y)  Mortimer  t.  Shortall  (1842),  2  Dru.  &  War.  363;  Ex  p.  Nat.  Prov.  'Bk. 
of  England  (1876),  46  L.  J.  Bk.  11;  4  Oh.  D.  241.  The  same  principle  applied 
at  law,  Bluck  v.  Gomperte  (1852),  21  L.  J.  Ex.  278;  7  Ex.  862. 

(z)  Davies  v.  Eitton  (1842),  2  Dr.  &  War.  225;  May  r.  Piatt  (1900),  69 
L.  J.  C.  357;  [1900]  1  Ch.  616;  Thompson  v.  Eich;nan  (1907),  76  L.  J.  0. 
254;    [1907]  1  Ch.  564. 

(a)  Ball  V.  Storie  (1823),  1  L.  J.  0.  S.  0.  214;  1  Sim.  &  S.  210. 

(6)  Hanley  v.  Pear&on  (1879),  13  Oh.  D.  545;  Lady  Hood  of  Amlon  v. 
Machinnon  (1908),  78  L.  J.  C.  300;  [1909]  1  Ch.  474.  See  Bonhote  v.  Senderson 
(1895),  64  L.  J.  C.  556;   [1&95]  1  Ch.  742. 

(o)  Mortimer  v.  ShorUdl  (1842),  2  Dr.  &  War.  363. 

id)  Cory  V.  Patton  (1872),  41  L.  J.  Q.  B.  195,  n.;  L.  E.  7  Q.  B.  304; 
lonides  v.  Pacific  Fire  S;  Marine  Insce.  (1872),  41  L.  J.  Q.  B.  190;  L.  E.  7 
Q.  B.  517. 

(e)  Motteiix  v.  London  Assce.  (1739),  1  Atk.  545. 

(/)  Marine  Insoe.  Act,  1906,  s.  29;  Stephens  v.  Atistralasian  Insoe.  (1872), 
42  Ij.  J.  C.  P.  12;  L.  E.  8  C.  P.  18;  Imperiai  Marine  'Insoe.  v.  Fire  Insce. 
Corp.  (1879),  48  L.  J.  C.  P.  424;  4  C.  P.  D.  166;  Davies  v.  National  Fire  and 
Marine  Insoe.   (1891),  60  L.  J.  P.  O.  73;    [1891]  A.  0.  485. 
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place  of  drawer,  in  which  form  the  bill  was  accepted  and  indorsed  to 
him;  and  an  action  commenced  by  him  as  indorsee  having  been  met 
by  the  defence  that  his  name  appeared  on  the  bill  as  drawer,  he  sued 
in.  equity  for  rectification  of  the  instrument,  and  for  an  injunction 
against  the  defence  at  law ;  and  the  court  held  that,  the  remedy  failing 
at  law,  the  bill  must  be  rectified'  {g). 

In  the  case  of  a  unilateral  mistake,  there  can  in  general  be  no 
remedy  except  upon  the  covenants,  after  conveyance  of  the  estate  (h). 
"Parcel  or  no  parcel"  is  a  question  of  fact  (i);  and  evidence  of 
mistake  respecting  the  property  conveyed  has  in  some  cases  been 
readily  admitted  to  rectify  conveyances,  although  this  consideration 
has  not  always  been  given  full  effect  to  (fc).  A  conveyance  has  been 
rectified  where  a  part  only  of  the  property  sold  was  conveyed  instead 
of  the  whole  (?);  or  more  was  conveyed  than  was  intended  (m). 
So  in  proceedings  in  bankruptcy  where  a  memorandum  of  mortgage 
misdescribed  the  property,  which  was  otherwise  specifically  identified, 
the  court  ordered  that  the  document  must  be  treated  as  rectified  so 
as  to  give  the  security  intended  {n). — The  court  rectified  a  lease  by 
making  the  lessee  liable  for  land  tax  according  to  the  written  agree- 
ment for  the  lease  (o).  And  a  lease  of  a  house  "  together  with  all 
lights  and  easements  thereto  belonging,"  was  read  with  the  addition 
of  a  proviso  contained  in  the  agreement  for  the  lease,  excluding  any 
right  to  light  over  the  adjacent  property  of  the  lessor,  in  an  action 
against  the  latter  for  obstruction  of  the  light  (p) . — Marriage  settle- 
ments are  rectified  upon  the  following  principles: — If  articles  are 
drawn  up,  and  a  settlement  afterwards  made  before  marriage,  with- 
out reference  to  the  articles,  in  case  of  difference  between  them,  the 
settlement  would  presumptively  prevail,  as  being  the  later  document 
and  made  while  the  parties  are  still  at  liberty  to  make  a  new  agree- 
ment; but  evidence  is  admissible  to  prove  that  the  settlement  was 
intended  to  follow  the  articles,  and  that  the  difference  was  a  mistake, 
and  the  settlement  may  then  be  rectified.    If,  however,  the  settlement 

(jr)  Sruiff  V.  Parker  (JLord)  (1&6«),  37  L.  J.  C.  241;   L.  E,.  5  Eq.  131. 

\K)  Thomas  f.  Pmedl  (1794),  2  Cox,  394;  Joliffe  v.  Baker  (1883),  52  L.  J. 
Q.  B.  609;  11  Q.  B.  D.  255;  May  v.  Piatt  (1900),  69  L.  J.  C.  357;  [1900]  1 
Ch.  616. 

(«)  Ante,  p.    143. 

(k)  Thompson  v.  Siokmam  (1907),  76  L.  J.  0.  254;    [1907]  1  Ch.  550. 

(0  White  V.  White  (1873),  42  L.  J.  C.  286;  L.  R.  15  Eq.  247. 

(m)  Wright  v.  Gof  (1856),  25  L.  J.  C.  803;  22  Beav.  207;  Seale  v.  Kvte 
(1907),  76  L.  J.  C.  294;   [1907]  1  Ch.  564. 

(«)  Ex  p.  Nat.  Prov.  Bk.  of  England  (1877),  46  L.  J.  Bk.  11;  4  Oh.  D.  241 

(o)  Murray  v.   Parker  (1854),  19  Beav.  305. 

(js)  Salaman  v.  Glover  (1875),  44  L.  J.  C.  551;   L.  B.  20  Eq.  444. 
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expressly  purports  to  be  made  in  pursuance  of  the  articles,  that  is 
sufficient  without  further  evidence,  and  the  difference  between  them 
will  be  rectified.  If  articles  are  made  before  marriage  and  the  settle- 
ment is  made  after,  and  not  in  conformity  with  the  articles,  although 
not  expressed  to  be  made  in  pursuance  of  the  articles,  the  court  will 
rectify  the  settlement,"  because  upon  the  face  of  it  not  what  the 
parties  were  bound  to  (q).  The  court  can  only  rectify  a  marriage 
settlement,  where  there  is  evidence  of  a  different  intention  at  the 
time  when  the  deed  was  executed  (r). 

Where  it  .appears  that  no  real  agreement  existed  between  the  parties, 
the  court  cannot  rectify  the  written  contract;  but  if  necessary  may 
set  it  aside.  "  Courts  of  equity  do  not  rectify  contracts;  they  may 
and  do  rectify  instruments  purporting  to  have  been  made  in  pur- 
suance of  the  terms  of  contracts.  But  it  is  always  necessary  for  a 
plaintiff  to  show  that  there  was  an  actual  concluded  contract  ante- 
cedent to  the  instrument  which  is  sought  to  be  rectified;  and  that 
such  contract  is  inaccurately  represented  in  the  instrument.  It  is 
impossible  for  the  court  to  rescind  or  alter  a  contract  with  reference 
to  the  terms  of  the  negotiation  which  preceded  it"  (s).  And  "if 
the  parties  took  different  views  of  what  was  intended,  there  would 
be  no  contract  between  them  which  could  be  carried  into  effect  by 
rectifying  the  instrument"  (i).— Accordingly,  where  an  agreement 
was  drawn  up  for  the  lease  of  land  described  as  "in  the  occupation 
of  S.,"  both  parties  having  in  fact  agreed  that  some  land  should  be 
taken  from  that  occupation,  but  without  agreeing  as  to  the  quantity 
or  place;  the  court  refused  to  rectify  the  agreement  according  to  the 
views  of  either  party,  or  to  grant  specific  performance  as  it  stood  (m). 
Where  it  appeared  that  one  party  intended  to  purchase  a  property  at 
the  price  of  2,500L,  and  the  other  party,  having  a  lease  with  the 
option  of  purchase  for  2,000^,  intended  to  sell  his  lease  and  option 
for  500L;  and  an  agreement  was  drawn  up  purporting  to  buy  and 
sell  the  lease  and  option  for  2,500Z. ;  it  was  held  that  as  the  agreement 
expressed  the  intention  of  neither  party  it  must  be  set  aside  (a"). 

(?)  Legff  V.   Goldwire  (1736),  Oa.  temp.  Talbot,  20;  2  Wh.  &  T.  L.  C.  770. 

(>■)  Elwes  V.  Elwes  (1861),  3  De  G.  P.  &  J.  667;  Tucker  v.  Bennett  (1888),  67 
L.  J.  C.  507;   38  Ch.  D.  1. 

(s)  James,  V.-C,  Mackenzie  v.  Coulson  (1869),  L.  R.  8  Eq.  375;  Barnley 
{Earl)  V.  L.  C.  #  D.  Ry .  (1867),  36  L.  J.  C.  404;   L.  R.  2  H.  L.  43. 

(0  Turner,  L.  J.,  71entley  v.  Maclcay  (1862),  31  L.  J.  C.  709;  4  De  G.  F. 
&  J.  286;    Fomler  v.  Sugden  (1916),  85  L.  J.  K.  B.  1090. 

(m)   Townshend   (^Marq.)   v.   Stangroom   (1801),  6  Ves.    328. 

(«)  Price  V.  Ley  (1863),  32  L.J.O.  630;  4  Giff.  235;  a£fd.  (1863),  32  L.  J.  C. 
630. 
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Where  a  written  contract  contains  an  obvious  mistake  which  is 
apparent  upon  the  face  of  the  instrument,  it  will  be  construed  in 
accordance  with  the  real  intention,  both  at  law  and  in  equity  {y). 
Upon  this  principle  the  word  "  pounds  "  has  been  supplied  to  the 
number  given  (2);  the  condition  of  a  bond  to  pay  "one  pounds" 
was  read  as  "  one  hundred  pounds  "  (a) ;  "  the  condition  of  this  obliga- 
tion shall  be  void"  was  read  "this  obligation"  shall  be  void(??); 
and  the  condition  of  a  bond  to  be  void  "  if  the  obligor  did  pay  " 
was  read  "  did  not  pay  "  (c).  So  the  date  of  a  promissory  note  was 
read  as  corrected  by  a  contemporaneous  memorandum  made  by  the 
drawer  upon  the  note  stating  the  date  of  failing  due  {d).  Where  in 
a  series  of  deeds  relating  to  the  same  transaction,  1,200Z.  was  written 
in  one  instance  instead  of  1,400/!.,  the  court  read  it  correctly  without  a 
suit  to  rectify  the  mistaJce  (e).  And  a  lease  for  "the  term  of 
94  years  "  at  a  rent  payable  "  during  the  said  term  of  91  years  hereby 
demised  "  was  construed  by  the  counterpart,  which  with  the  lease 
form  but  one  deed,  to  mean  a  term  of  91  years  only  (/). — Where 
there  is  an  obvious  mistake  in  the  name  of  a  person,  or  where  the 
name  of  one  person  has  been  written  in  mistake  for  that  of  another, 
or  has  been  omitted,  the  court  will  read  the  instrument  with  the 
mistake  corrected  {g) . — Upon  Ithe  same  principle  in  a  marriage  settle- 
ment the  word  "  heirs  "  was  added  throughout  in  the  limitations  of 
the  real  estate,  as  being  obviously  necessary  to  support  the  trusts  (A) . 
But  in  general  there  can  be  no  relief  merely  by  reason  of  a  mistake 
as  to  the  legal  effect  {i) .  And  where  a  lease,  after  setting  out  certain 
covenants  of  the  lessee,  went  on  to  provide  for  a  right  of  re-entry 
by  the  lessor  if  any  of  the  covenants  "  hereinafter  contained  "  on  the 
part  of  the  lessee  should  be  broken,  and  there  were  no  further  cove- 
nants on  the  part  of  the  lessee;  the  court  refused  to  reject  the  words 


iy)  Wilson  v.  Wason  (1854),  23  L.  J.  0.  697;  5  H.  L.  C.  40. 

(z)  Coles  V.  Btame  (1828),  7  L.  J.  0.  S.  K.  B.  29;  8  B.  &  C.  i568;  Mourmand 
V.  Le  Clair  (1903),  72  L.  J.  K.  B.  496;   [1903]  2  K.  B.  216. 

(a)   Waugh  v.   Bussell   (1814),  5  Taunt.   707. 

(6)  Maulever  v.  Hawxby  (1669),  2  Wma.  Saund.  6th  ed.  78. 

(e)  Butler  v.   Wigge  (1667),  1  Wms.  Saund.  84,  n.   (2). 

{d)  Fitch  V.  Jones  (1855),  24  L.  J.  Q.  B.  293;   5  E.  &  B.  238. 

(e)  Seholefield  v.   Loclcwood  (1863),  33  L.  J.  C.   106;  32  Beav.  436      S    P 
Elliott  V.  Freeman  (1863),  7  L.  T.  N.  S.  715.  '      '' 

(/)  Surchell  v.  Clark  (1876),  46  L.  J.  C.  P.  115;  2  C.  P.  D.  88. 

(g)  Spyve  v.  (Fopham  (1802),  3  East,  115;  Reg.  v.  Wooldale  (1844)  14  L  J 
M.  C.  13;  6  Q.  B.  549;  Wilson  v.  Wilson  (1854),  23  L.  J.  0.  697;  5  H  L  o' 
40;  Bent  v.   Clayton  (1864),  33  L.  J.  0.  503. 

{h)  Re  Bird's  Trusts  (1876),  3  Ch.  D.  214. 

(j)  Midland  G.  W.  Ry.  v.  Johnson  (-1858),  6  H.  L.  C.  798:  Stewart  v 
Kennedy  (No.  2)  (1890),  15  Ap.  Ca.  108. 
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"  hereinafter  contained  "  for  the  reason  that  the  mistake  might  have 
been  in  the  omission  of  the  covenants  (fc). 

Upon  a  like  principle  where  an  obvious  mistake  appears  in  apply- 
ing the  contract  to  the  facts,  the  instrument  will  be  construed  and 
applied  according  to  the  intention:  as  where  an  agreement  bearing 
a  certain  date  referred  to  a  bill  of  exchange  "  payable  at  three  months 
from  this  date,"  and  it  appeared  that  the  only  bill  applicable  bore  a 
different  date  (I);  and  where  an  agreement  to  let  a  house  described 
It  by  number,  and  it  appeared  that  the  house  intended  bore  a  different 
number  (m).  So  in  the  case  of  insurance  of  a  ship,  if  the  ship  is 
sufficiently  identified  a  mistake  in  the  name  is  immaterial  (n).  And 
generally,  where  the  subject  of  contract  is  sufficiently  ascertained  a 
mere  error  of  description  (falsa  demonstratio)  may  be  rejected  or 
corrected  in  the  application  (o). 

A  written  contract  may  be  expressed  in  such  general  or  ambi- 
guous terms  as  to  admit  of  different  constructions;  in  which  case, 
though  the  written  contract  must  be  applied,  if  possible,  according 
to  its  terms,  it  is  open  to  either  party  to  allege,  consistently  with  the 
terms,  that  he  accepted  the  contract  with  a  different  construction  to 
that  charged  by  the  other  party,  so  that  there  is  no  real  agreement 
between  them.  And  extrinsic  evidence  of  the  mistake  is  thus  admis- 
sible to  prevent  the  contract  being  enforced  against  the  intention  of 
either  party  (p). — Thus  where  the  particulars  of  a  sale  by  auction 
were  so  ambiguous  as  to  render  it  doubtful  whether  the  timber  upon 
the  estate  was  included  with  the  land,  and  the  vendor  and  purchaser 
accepted  them  with  the  different  meanings,  it  was  held  that  specific 
performance  could  not  be  decreed  upon  the  construction  of  either 
party  (q).  Where  a  contract  was  made  for  the  sale  of  the  reversion 
of  an  undivided  moiety  of  an  estate,  describing  the  property  as  then 
let  at  a  certain  rent,  but  leaving  it  doubtful  whether  the  half  or  the 
whole  of  the  said  rent  was  incident  to  the  reversion,  the  court  refused 


(k)  Bae  V.   Qodwin  (1815),  4  M.  &  S.  265. 

(0  Way  V.  Rearne  (1862),  32  L.  J.  C.  P.  34;  13  C.  B.  N.  S.  292. 

im)  Mutohins  v.  Scott  (1837),  6  L.  J.  Ex.  186;  2  M.  &  W.  «09. 

(»)  Marine  Inace.  Act,  1906,  ss.  26,  29;  Le  Mesurier  v.  Vaughan  (1805),  6 
East,  382;  lonides  v.  Pcwifio  Fire  #  Marine  Insce.  (1872),  41  L.  J.  Q.  B.  190; 
L.  K.  7  Q.  B.  517;  Davies  v.  National  Fire  #  Marine  Insce.  (1891),  60  L.  J. 
P.  C.   73;    [1891]   A.  C.  485. 

(o)  See  ante,   p.    152. 

ip)  Rieketts  V.  Bell  (1847),  1  De  G.  &  Sm.  336. 
V  ^&  B^'ffl""""  ^'    ^^^*'   (1808),  15  Ves.  516;   Clowm   ,.  Higginson  (1813),  1 
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specific  performance  according  to  the  construction  of  the  vendor  of 
a  sale  of  half  the  rent,  upon  the  ground  that  the  purchaser  believed 
that  he  had  purchased  the  whole  (r). 

A  written  .agreement,  though  expressed  in  certain  unambiguous 
terms,  yet  in  reference  to  the  facts  may  be  found  to  admit  equally 
two  different  applications.  There  is  then  a  latent  ambiguity  which 
may  be  explained  by  extrinsic  evidence  of  the  intention  of  the  parties 
as  to  the  application  of  the  contract;  and  if  it  appears  that  each 
party  mistook  the  intention  of  the  other,  and  that  they  intended 
different  things  by  the  same  expression,  then  the  basis  of  agreement 
fails  and  the  contract  is  void  (s). — Thus,  where  an  agreement  was 
made  for  a  lease  of  premises  "  as  per  plan  agreed  upon,"  and  it 
appeared  that  two  plans  had  been  inspected,  but  neither  finally 
accepted  by  both  parties,  it  was  held  that  there  was  no  agreement 
which  could  be  specifically  enforced  (t).  Where  a  contract  was  made 
for  the  sale  of  a  cargo  "  to  arrive  ex  Peerless  from  Bombay,"  and  it 
appeared  that  there  were  two_  ships  of  that  name  then  arriving  from 
Bombay,  and  that  the  buyer  meant  the  one,  and  the  seller  meant  the 
other;  it  was  held  that  there  was  no  contract  (m).  The  master  of  a 
ship  chartered  it  upon  certain  terms  as  to  freight  to  a  broker,  who 
again  chartered  it  in  his  own  name  to  a  shipper  upon  different  terms; 
the  shipper  loaded  a  cargo  and  took  bills  of  lading  from  the  master 
conditioned  for  "freight  payable  as  per  charter  party";  each  of 
them  intended  the  bill  of  lading  to  refer  to  his  own  charter  party 
and  knew  nothing  of  the  other;  it  was  held  that  "  the  bill  of  lading 
being  ambiguous  and  equally  capable  of  being  applied  to  the  one 
charter  party  as  to  the  other,  could  not  be  a  contract  or  evidence 
of  a  contract  between  the  parties  ";  and  that  for  the  same  diversity 
of  intention  there  was  no  implied  liability  to  the  master  to  pay  a 
reasonable  freight  (x). 

A  mistake  may  be  made  in  some  fact  or  circumstance,  collateral 
to  the  agreement  itself,  which  materially  induces  one  or  both  of  the 
parties  to  mak«  the  agreement,  so  that  in  reference  to  the  real  facts 
and  circumstances,  the  intention  of  agreement  fails;  the  consequencies 
of  which  are  different  where  the  mistake  is  that  of  one  party  only, 

(>•)  Swaisland  v.  Dmrsley  (1861),  30  L.  J.  C.  652;   29  Beav.  4.30. 
(s)  See   ante,    p.    145. 

(0  Hodges  v.  Horsfall  (1829),  1  Euss.  &  M.  116. 
(«)  Raffles  V.   Wichelhaus  (1864),  33  L.  J.  Ex.  160;   2  H.  &  C.   906. 
(«)  Smidt  V.    Tiden   (1874),  43  L.  J.   Q.   B.   199;  L.   E.   9   Q.   B.    446.     See 
other  examples,  ante,  p.  222, 

L.  15 
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and  where  it  is  common  to  both  parties. — The  mistake  of  a  party  in 
some  fact  or  circumstance  which  may  have  induced  him  to  make  the 
agreement,  if  it  does  not  enter  into  the  agreement  as  a  coadition  or 
warranty,  and  if  the  other  party  is  not  implicated  in  the  mistake,  is 
immaterial  to  the  validity  at  law  and  cannot  be  alleged  in  avoidance 
of  the  agreement;  as  where  a  sale  was  made  of  a  hundred  chests  of 
tea  out  of  a  certain  cargo,  warranted  equal  to  a  sample  shown  at 
the  timie  of  the  sale,  which  the  seller  then  mistook  for,  but  which 
was  not  in  fact,  a  sample  of  that  cargo  {y)\  where  a  builder  took  a 
contract  for  work  to  be  completed  for  a  certain  sum,  upon  an  erroneous 
statement  of  the  quantities  which  had  been  taken  out  by  the  architect, 
the  employer  not  knowing  or  being  responsible  for  the  mistake  {z); 
where  a  person  applied  for  shares  in  a  company  under  a  mistaken 
belief  that  he  required  them  to  qualify  himself  as  a  director,  and 
upon  the  winding  up  of  the  company  was  made  a  contributory  (a) . — 
Where  a  person  buys  an  article  upon  his  own  opinion  as  to  its  nature, 
or  quality,  or  adaptability  to  some  purpose,  which  proves  to  be  mis- 
taken, his  mistake,  unless  induced  by  the  seller,  is  immaterial  to  the 
validity  of  the  contract,  as  there  is  in  general  no  implied  warranty 
or  condition  as  to  the  quality  or  fitness  for  any  particular  purpose  of 
goods  supplied  under  a  contract  of  sale  (5).     Thus,  where  a  sale  of 
oats  was  made  by  a  sample  which  the  buyer,  a  trainer  of  horses, 
supposed  to  be  old  oats  and  therefore  suitable  for  his  purpose,  nothing 
being  said  at  the  time  about  the  quality  of  the  oats;  it  was  held  that 
unless  the  seller  understood  the  buyer  to  stipulate  as  to  the  quality 
of  the  oats  the  sale  was  good,  though  the  oats  were  in  fact  new  and 
not  suitable  to  the  purpose  of  the  buyer  (c).-Upon  the  same  prin- 
ciple a  mere  mistake  as  to  the  identity  of  the  person  with  whom  a 
contract  is  in  fact  made  is  immaterial  to  the  validity,  in  the  absence 
of  fraud  or  misrepresentation  inducing  the  mistake;  but  if  the  con- 
tract was  not  in  fact  offered  to  the  party  in  question,  so  that  there 
was  an  original  variance  between  the  person  to  whom  the  offer  was 
addressed  and  the  person  purporting  to  accept  it,  there,  would  in  fact 
be  no  agreement  upon  which  to  found  a  contract  {d). 

The  mistake  of  a  party  in  a  matter  inducing  him  to  enter  into  the 
agreement  affords  in  general  no  answer  to  a  claim  for  specific  per- 

(y)  Scott  V.  LittledaU  (1858),  27  L.  J.  Q.  B.  201;   8  E.  &  B.  815. 

\z)   Scrivener  v.   Pash  (1866),  L.  R.  1  C.  P.  715. 

(a)   Foivlrr'a  case  (1872),  42  L.  J.  C.  9;  L.  R.  14  Eq.  316. 

(&)   Sale  of  Goods  Act,  1893,  s.  14.     See  post,  pp.   -^49.  2(\. 

(o)  Smith  V.  Hughes  (1871),  40  L.  J.  Q.  B.  221;  L.  R.  6  Q.  B.  597. 

{d)  See  ante,  p.   19. 
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formance:  as  where  a  purchaser  bought  a  house  under  the  mistake 
that  it  was  situated  in  a  particular  county,  of  which  he  wished  to 
become  a  freeholder  (e) ;  where  a  purchaser  bought  land  in  the  mis- 
taken expectation  of  procuring  a  consent  which  was  required  for 
building  on  it  (/);  where  a  purchaser  was  under  a  mistake  of  his 
own,  that  a  piece  of  land  occupied  with  the  land  sold  formed  part  of 
it  (g) ;  where  a  vendor  had  made  a  mistake  in  the  valuation  of  timber, 
which  was  sold  by  auction  with  the  land  at  a  fixed  price  (h) ;  where 
a  lessee  agreed  to  take  a  mining  lease  at  a  fixed  rent  and  roy'alties 
under  the  taistaken  supposition  that  a  vein  of  coal  existed  in  the 
demised  land,  there  being  no  warranty  or  misrepresentation  as  to 
the  existence  of  the  coal  (i).  But  where  a  lessor  granted  an  under- 
lease for  a  longer  term  than  he  possessed,  under  a  mistake  as  to  the 
duration  of  his  term,  it  was  held  that  the  lessee,  who  might  have 
inquired  into  the  lessor's  title,  had  no  claim  for  compensation,  the 
contract  being  silent  on  the  matter  (k). 

But  the  court  may  refuse  specific  performance  against  a  party 
who  was  induced  to  enter  into  the  contract  by  'mistake  of  some  material 
fact,  where  there  would  be  hardship  amounting  to  injustice  in  en- 
forcing it;  though  the  other  contracting  party  was  not  implicated  in 
the  mistake,  nor  aware  of  it;  but  must,  where  prior  to  the  Judicature 
Acts  it  would  have  dismissed  a  suit  for  specific  performance  without 
prejudice  to  proceedings  at  law,  proceed  to  assess  damages  for  any 
loss  he  may  have  sustained  {I):  as  where  a  vendor  sold  land  under 
the  mistake  that  he  was  selling  in  his  own  right  and  would  be  entitled 
to  the  purchase-money  absolutely ;  whereas  he  would  be  entitled  only 
as  trustee  for  re-investment  (m);  where  trustees  sold  for  a  very  in- 
adequate price  in  mistake  of  the  real  value  through  the  negligence 
of  their  surveyor  in  withholding  a  valuation  (n);  and  where  a  pur- 
chaser at  an  auction  purchased  a  lot  in  mistake  for  the  one  he  intended 
to  purchase  (o) .     If  the  mistake  is  as  to  the  power  of  the  party  to 

(e)  Shirley  v.  Davis,  cited  by  Eldon,  L.  C,  in  Brewe  v.  Sanson  (1802),  6  Ves 
671. 

(/)  Adams  v.   Weare  (1784),  1  Bro.  0.  C.  567. 

Iff)  TampUn  v.   James  (1880),  15  Ch.  D.  215. 

Ih)   Gri-ffiths  v.  Jones  (1873),  42  L.  J.  0.  468;   L.  R.   15  Eq.  279. 

(«■)  Je-fferys  m.  Fairs  (1876),  46  L.  J.  0.  113;   4  Ch.  D.  448. 

(h)  Clayton  y.   Leeeh  (1889),  41  Ch.  D.   103. 

(Z)  TampUn  v.   James   (1880),  15  Ch.  D.  215. 

(m)  Howell  v.    Gfeorge   (1815),   1  Mad.   1. 

(«)  Mortloch  V.  Buller  (1804),  10  Ves.  292.  See  Mason  t.  Armitage  (1806),  13 
Ves.  25. 

(o)  Malins  v.  Freeman  (1836),  6  L.  J.  0.  133;  2  Keen,  25;  Van  Praagh  v 
Sveridge  (1903),  72  L.  J.  C.  260;  [1903]  1  Ch.  434;  Soriven  Bros  &  Co  v' 
Mndley  #  Co.  (1913),  83  L.  J.  K.  B.  40;   [1913]  3  K.  B.  564. 

15  (2) 
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complete  the  contract,  the  court  must  refuse  specific  performance  on 
account  of  his  incapacity  to  perform  it  (p) . 

If  the  mistake  which  induced  the  contract  was  caused  by  the  other 
party  intentionally  or  unintentionally,  or  if  the  other  party  knew 
of  the  imistake  without  having  caused  it,  different  questions  arise. 
If  the  mistake  was  caused  intentionally  by  a  misrepresentation  made 
for  the  purpose  of  inducing  the  contract,  it  is  a  fraud,  the  consequences 
of  which  are  treated  in  the  next  section.    If  the  mistake  was  caused 
unintentionally,  but  by  negligence  of  the  other  party  or  of  his  agent, 
or  by  any  means  for  which  he  is  responsible,  the  court  will  refuse 
him  specific  performance  of  the  contract,   and  in  some  cases  will 
rescind  it  altogether  {q) :  as  where  leasehold  property  was  sold  under 
particulars  of  sale  omitting  mention  of  a  substantial  ground  rent, 
specific  performance  was  refused  (r).     Where  a  purchaser  bought  a 
building  lot  upon  an  estate  according    to    a    plan  annexed  to  the 
particulars  of  sale,  and  with  the  condition  that  no  public-house  should 
be  built  upon  the  estate;  and  the  plan  omitted  a  plot  reserved  by  the 
vendor  for  building  a  public-house;  it  was  held  that  the  vendor  must 
either  admit  the  restrictive  condition  to  extend  to  the  plot  reserved, 
or  must  have  his  bill  for  specific  performance  dismissed  (s).     So 
where  a  purchaser  was  misled  as  to  the  boundary  of  the  property  sold 
by  the  plan  prepared  by  the  vendor's  surveyor  (i).    And  a  misstate- 
ment of  the  length  of  term  held  by  a  tenant  of  the  land  sold,  which 
did  not  appear  to  the  disadvantage  of  the  purchaser,  was  held  no 
ground  for  refusing  specific  performance  to  the  vendor  (m).    But  it 
is  not  easy  to  reconcile  the  decisions  respecting  the  precision  necessary 
to  be  observed  in  describing  houses  in  a  town  by  reference  to  street 
and  number,  so  as  to  bind  a  purchaser  who  makes  a  mistake  without 
carelessness  (a;)  .-Where  property  was  advertised  for  sale  absolutely, 
and  at  the  auction  conditions  of  sale  were  for  the  first  time  produced 
and  read,  to  the  effect  that  it  was  subject  to  mortgages,  a  purchaser 
who  bought  in  ignorance  of  the  conditions  was  held  entitled  to  have 
the  contract  rescinded,  upon  the  ground  that  he  was  misled  into  it 
by  the  mode  of  conducting  the  sale  («/).     And  where  the  property 

(p)  See  post,  pp.  855,  858.  „   ^     „    „     ^,o 

(?)  See  Woollam  v.  Hmn:,  7  Ves.  211;  2  Wli.  &  T   L.  C.  Eq   513. 
{r)  Jones  v.   Rimm,^  (18S0),  49  L.  J.  C.  775;   U  Ch    D    592 
(s)  Baskcomb  v.   Beckmth  (1869),  38  L.  J.  C.  536;   L.  R.  8  Eq.  100. 
(0  Denny  v.   Hancock  (1870),  40  L.  J.  C.  193;  L.  R.  6  Ch.   1. 
(«)    Goddard  V.  Jeffreys  (1881),  51  L.  J.  C.  57. 

(k)   White   V.    Bradshaw    (1851),   16  Jur.   738;   Stanton   v.   Tattersall  (1853), 
Sm.   &   G.   529. 

(y)  Torrance  v.   Bolton  (1872),  42  L.  J.  C.  177;   L.  R.  8  Ch.   118. 
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was  described  as  "  inclosed  by  a  wall "  fronting  a  public  road,  and 
in  fact  the  wall  was  not  part  of  the  property  and  severed  it  from  the 
road,  the  purchaser  was  held  entitled  to  have  the  contract  rescinded  {z). 
The  mistale  of  one  of  the  parties  as  to  a  fact  inducing  his  agree- 
ment may  be  known  to  the  other  party,  without  his  causing  it  or 
being  responsible  for  it;  in  which  case  the  validity  of  the  contract 
will  depend  upon  circumstances.  If  a  person  contract  with  another, 
knowing  him  to  be  under  a  mistake,  where  it  is  understood  on  both 
sides  that  the  contract  is  made  upon  the  tacit  basis  of  the  mistake,  and 
allows  matters  to  proceed  to  completion  without  undeceiving  him, 
it  would  be  equivalent  to  a  fraudulent  inducement,  and  would  entitle 
the  other  party  to  avoid  the  contract  (a).  But  if  the  mistaken  party 
is  acting  upon  his  own  judgment,  without  any  common  understanding 
with  the  other  party,  his  mistake  would  afford  no  sufficient  ground 
for  avoiding  the  contract:  as  where  new  oats  were  sold  by  sample 
without  any  other  representation  as  to  their  quality,  which  the  buyer 
bought  in  mistake  for  oats  to  serve  his  special  purpose  as  a  trainer 
of  horses,  nothing  being  said  at  the  time  about  old  oats;  it  was  held 
that  the  passive  acquiescence  of  the  seller  in  the  mistake  of  the  buyer 
did  not  entitle  the  latter  to  avoid  the  contract;  that  there  was  no 
legal  obligation  on  the  seller  to  inform  the  buyer  that  he  was  under 
a  mistake,  not  induced  by  the  act  of  the  seller;  and  that  there  was 
no  common  understanding  that  the  sale  was  for  old  oats  (6). — In 
some  contracts,  which  are  therefore  called  contracts  uberrima  fidei, 
it  becomes  the  duty  of  the  one  party  to  inform  the  other  of  every 
material  fact  within  his  knowledge  of  which  the  other  party  is  not 
already  informed,  so  as  to  prevent  any  ignorance  or  mistake  in  the 
latter;  and  the  communication  of  all  material  facts  is  a  condition  of 
the  validity  of  the  contract.  The  familiar  examples  are  contracts  of 
insurance  against  risks,  in  which  it  is  the  duty  of  the  assured  to 
describe  fully  and  correctly  the  risk;  also  partnerships;  compositions 
with  creditors ;  and  contracts  offered  by  the  prospectus  of  a  company ; 
in  which  everything  must  be  communicated  which  it  is  material  for 
the  parties  to  know  (c). 

Where  there  is  a  mistake  of  both  parties  in  a  fact  materially  induc- 

(z)  Brewer  v.  Brown  (1885),  54  L.  J.  0.  605;   28  Ch.  D.  309. 

(«)   See  next  section. 

lb)  Smith  V.  Sughes  (1871),  40  L.  J.  Q.  B.  221;  L.  E,.  6  Q.  B.  597. 

(e)  Marine  Insurance  Act,  1906,  ss.  17,  18,  19,  20;  Cookshott  v.  Bennett  (1788) 
2  T.  E.  763;  Law  v.  Law  (1904),  74  L.  J.  C.  169;   [1905]  1  Ch.  140.     And  see 
p<yst,  pp.   241,  576. 
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ing  the  agreement,  the  effect  depends  upon  whether  the  agreement 
18  to  be  taken  absolutely  according  to  its  terms;  or  whether  it  is  to 
be  taken  as  impliedly  conditional  upon  the  existence  of  the  supposed 
state  of  facts,  and  intended  to  be  inoperative  and  void  with  reference 
to  the  real  facts  and  circumstances,  as  in  the  following  cases: — ^A 
contract  for  the  sale  of  the  cargo  of  a  ship,  supposed  to  be  then  on  its 
voyage,  was  held  to  import  the  condition  of  the  cargo  being  then  in 
existence,  so  that,  the  cargo  having  been  previously  sold  by  the  captain 
of  the  ship,  the  contract  was  void  (d).  So  a  time  policy  upon  a 
ship  made  in  ignoranoe  of  the  then  loss  of  the  ship  is  void;  but  if 
the  ship  exists,  there  is  no  implied  condition  of  its  state,  and  the 
policy  attaches  for  the  full  value  insured  (e).  A  policy  on  goods  on 
a  voyage  "  lost  or  not  lost  "  attaches,  though  the  goods,  unknown  to 
both  parties,  have  arrived  safely ;  and  the  premium  is  chargeable  (/) . 
An  insurance  of  goods  on  a  voyage,  made  in  ignorance  that  it  was 
illegal  by  reason  of  war  having  been  declared  at  the  port  of  sailing, 
was  held  void,  and  the  premium  paid  recoverable  (gp).  A  voyage 
policy,  made  in  ignorance  that  the  ship  had  previously  arrived  at 
the  port  of  destination,  is  an  insurance  of  the  unknown  risk,  and  the 
premium  paid  is  not  recoverable  as  upon  a  void  policy  (h).  Upon 
the  same  principle,  where  a  contract  was  made  for  the  supply  of 
an  article  according  to  a  sample,  which  contained  a  latent  defect 
unknown  to  both  parties;  it  was  held  that  the  contract  was  to  be 
taken,  as  intended  by  the  parties,  according  to  the  sample  as  supposed 
to  be  sound,  and  without  regard  to  the  defect  (i).  And  in  the  case 
of  a  sale  of  forged  documents  and  securities,  which  both  parties 
suppose  to  be  genuine,  the  sale  is  void  and  the  price  paid  may  be 
recovered  (/c). — Upon  the  same  principle  a  contract  for  the  sale  of  a 
life  annuity  is  conditional  upon  the  annuitant  being  alive  at  the  date 
of  the  contract;  and  the  purchase-money  paid  in  ignorance  of  his 
death  may  be  recovered  (l).  If  an  annuity  be  granted  upon  the 
basis  of  a  statement  by  the  grantee  of  the  age  of  the  nominee,  it  is 
avoided  by  an  erroneous  statement,  though  unintentionally  so,  and 

(d)  Couturier  v.  Sastie  (1856),  25  L.  J.  Ex.  253;  5  H.  L.  C.  673. 

(e)  Barkm-  v.  Janson  (1868),  37  L.  J.  0.  P.  105;   L.  R.  3  C.  P.  303. 

(/)  Bradford  v.  Symondaon  (1881),  50  L.  J.  Q.  B.  583;   7  Q.  B.  D.  456 
ig)   Oom  V.   Bruoe   (1810),  12  East,  225. 

(A)  Stone  V.  Ocean  Marine  ln»ce.  (1876),  46  L.  J.  Ex.  361;   1  Ex.  D.  81. 
(j)  Drummond  v.    Van  Ingm   (1887),  56  L.   J.   Q.   B.   563;   12  Ap.   Ca.   284. 
Confirmed  by  Sale  of  Goods  Act,  1893,  s.  15. 
(/c)  See  ante,  p.  70. 
(0  StricMand  v.  Turner  (1862),  22  L.  J.  Ex.  115;   7  Ex.  208. 
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the  payments  on  both  sides  may  be  recovered  (m).  The  sale  of  a 
policy  of  insm:anoe  is  deemed,  prima  facie,  to  be  conditional  upon  the 
life  being  in  existence  (w).  If  a  policy  upon  the  life  of  a  person  be 
forfeited  for  non-payment  of  the  premiums,  a  power  to  revive  the 
policy  is  conditional  upon  the  then  continuance  of  the  life;  but  if 
payment  of  the  premiums  may  be  postponed  by  the  terms  of  the 
policy,  a  payment  made  after  the  death  but  before  the  expiration  of 
the  extended  time  under  the  conditions  will  be  effective  to  save  the 
policy  (o).  An  agreement  made  between  the  assignee  of  a  tenant 
for  life  and  the  remainderman  respecting  the  timber  on  the  estate, 
which  the  tenant  for  life  was  entitled  to  cut,  in  ignorance  of  the  fact 
that  he  was  then  dead,  was  held  void,  because  intended  to  take  effect 
only  upon  the  supposition  of  his  being  alive  (p).  Where  rent  was 
paid  and  received  for  the  occupation  of  land  under  a  lease  for  lives 
in  ignorance  of  the  death  of  the  persons  upon  whose  lives  the  lease 
depended,  it  was  held  that  no  implication  of  a  new  tenancy  could 
arise  from  such  receipt  of  rent  (g).— A  common  mistake  of  both 
parties  as  to  the  title  of  property  sold  may  be  assorted  in  avoidance 
of  a  contract  of  sale,  notwithstanding  a  condition  in  the  contract  pre- 
cluding any  investigation  of  the  title;  as  where  in  fact  the  property 
belonged  to  the  purchaser  and  not  to  the  seller  as  was  supposed  (r). 
Where  the  vendor  has  no  title  to  the  property  sold,  the  purchaser  may 
recover  his  purchase-money  in  spite  of  the  general  rule  that,  after 
completion,  the  only  remedy  of  a  purchaser  in  respect  of  a  defect  in 
the  title  is  upon  the  covenants  for  title,  if  any,  given  by  the  vendor  (s) . 
A  purchaser  was  held  entitled  to  repudiate  a  contract  for  the  sale  of 
a  building  lease,  entered  into  by  him  in  the  mistaken  belief  that 
restrictive  covenants  contained  in  a  former  conveyance  had  been  extin- 
guished (t). — A  contract  of  sale  of  real  estate  may  be  rescinded  at 
the  suit  of  either  vendor  or  purchaser  by  reason  of  a  mistake  of  both 
parties  as  to  the  acreage,  to  the  extent  of  rendering  the  contract  in 
effect  substantially  different  to  that  intended  (m)  ;  but  words  qualify- 

(m)  Att.-ffen.  v.  Say  (1874),  43  L.  J.  0.  47S;   L.  R.  9  Ch.  397. 

(«)  Scott  V.  Coulmn  (1903),  72  L.  J.  C.  600;    [1903]  2  Ch.  249. 

(o)  Pritchard  v.  Merchants  ^  Tradesmen's  Mutual  Life  Assce.  (1858),  27  L.  J. 
C.  P.  169;  3  C.  B.  N.  S.  622;  Stuart  v.  Freeman  (1902),  72  L.  J.  K.  B.  1- 
[1903]  1  K.  B.  47. 

ip)  Cochrane  v.   Willis  (1865),  35  L.  J.  C.  36;   L.  R.  1  Ch.  58. 

(?)  Doe  V.  Crago  (1848),  17  L.  J.  0.  P.  263;  6  O.  B.  90. 

(r)  Co^er  v.  PUbbs  (1869),  L.  R.  2  H.  L.  149;  Jones  v.  Clifford  (1876)  45 
L.  J.  C.  815;  3  Ch.  D.  779. 

(s)  Bingham  v.  Bingham  (1748),  1  Ves.  Sen.  126;  Hitchcock  v.  Qiddinas 
(1817),  Dan.  1.  («)  Ellis  v.  Rogers  (1885),  29  Ch.  D.  661. 

(«)  Leslie  v.  Tompmn  (1851),  20  L.  J.  C.  561;   9  Ha.  268;  Durham  {Earl)  v. 


232  CAUSES  VITIATING  AGREEMENT. 

ing  a  statement  of  the  acreage,  as  "  by  estimation,"  "  more  or  less," 
or  the  like,  imposes  on  the  purchaser  the  risk  of  a  slight  deviation 
from  the  quantity  named,  and  precludes  him  to  that  extent  from 
objecting  that  he  was  mistaken  in  the  quantity  (x).  Where  an  agree- 
ment was  made  for  a  lease  of  minerals  described  as  included  within 
a  fault  "  supposed  to  run  in  the  direction  shown  upon  the  plan,"  and 
supposed  to  include  a  stated  number  of  acres  "  or  thereabouts  ";  and 
in  working  the  minerals  a  fault  was  discovered  running  in  a  difierent 
direction  to  that  supposed  and  including  a  much  greater  area;  it  was 
held  that  the  agreement  could  not  be  enforced  according  to  that  state 
of  facts  (y). — Where  an  agreement  was  made  for  the  sale  of  a  manor 
with  all  the  lord's  rights,  in  ignorance  of  both  parties  that  the  inanor 
included  valuable  wastes  and  other  rights;  it  was  held  that  the  pur- 
chaser could  not  have  specific  performance,  except  with  exclusion  oi 
those  rights  (0).  So  an  agreement  for  the  division  of  an  intestate's 
estate  which  was  made  under  a  material  mistake  as  to  the  value  was 
set  aside  (a) ;  as  was  an  agreement  between  a  creditor  and  the  trustee 
of  a  bankrupt  in  settlement  of  the  debt,  both  parties  being  in  ignor- 
ance of  concealed  property  of  the  bankrupt  (b).  So  an  agreement  to 
buy  shares  in  a  company,  in  ignorance  that  a  petition  for  winding 
up  the  company  had  been  presented,  was  held  void  (c) ;  and  an  agree- 
ment to  take  shares  in  a  company  issued  u'pon  the  basis  of  an  amal- 
gamation with  another  company,  which  was  then  supposed  to  be  valid 
but  afterwards  set  aside  as  ultra  vires  (d).  But  where  new  shares 
were  offered  by  a  company  and  accepted,  under  the  mistaken  supposi- 
tion that  the  company  had  obtained  a  contract  requiring  an  extension 
of  its  business,  the  applicant  was  held  to  his  bargain,  as  the  mistake 
did  not  affect  the  substance  or  validity  of  the  shares  (e).  And  where, 
upon  the  dissolution  of  a  partnership,  the  settlement  proceeded  upon 
the  accuracy    of    accounts,  which    the    plaintiff  had  the  means  of 

Legard  (18&5),  34  L.  J.  C.  560;  34  Beav.  611;  Abm-aman  Ironworks  v.  Wickens 
(1868),  L.  R.  4  Ch.  101;  Jacobs  v.  Revell  (1900),  69  L.  J.  C.  879;  [1900]  2 
Ch.  858. 

(»)  Winch  V.  Winohester  (1812),  1  V.  &  B.  375;  Portman  v.  Mill  (1826),  2 
Euss.  570.     Se«  Cro^s  v.  Eglin  (1831),  9  L.  J.  0.  S.  K.  B.  145;  2  B.  &  Ad.  106. 

{y)  Dnvis  v.   Shtfjiherd  (1866),  35  L.  J.  C.  581;   L.  B.  1  Ch.  410. 

{z)  Baccendate  v.   Seale  (1855),  24  L.  J.  C.  386;    19  Beav.  601. 

(a)   Cocking  v.   Pratt  (1750),  1  Ves.  sen.  400. 

(S)  Ex  p.  Jurvis  (1879),  48  L.  J.  Bk.  45;   10  Ch.  D.  179. 

(o)   Emmrnon-H   rnsc   (1866),  36  L.  J.  C.   177;   L.  R.   1  Ch.  433. 

{d)  Bank  of  Jlindmtan  v.  Alison  (1871),  40  L.  J.  C.  P.  117;  L.  B.  6  C.  P. 
222;    Wynne's  case    (1873),  L.   R.  8  Ch.    1002. 

(e)  Kennedy  v.  Pnnftmn.  N.  Z.  S;  Amtr.  Mail  Co.  (1867),  36  L.  J.  Q.  B.  263; 
L.  R.  2  Q.  B.  680.  ^         yj  -.  , 
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checking,  but  failed  to  do  so,  the  court  declined  to  reward  his  wilful 
negligence  (/). 

On  the  other  hand,  though  the  parties  may  be  under  a  mistake, 
their  contract  may  be  made  unconditional,  and  independent  of  the 
real  state  of  facts:  as  where  a  ship  was  sold  and  assigned  by  a  deed 
in  which  the  seller  covenanted  that  he  then  had  power  to  sell;  and  it 
appeared  that  the  ship  had  become  a  wreck  at  the  time  of  the  sale, 
of  which  both  parties  were  ignorant;  it  was  held  that  the  covenant 
was  absolute,  and  that  if  the  ship  had  ceased  to  exist  at  the  time  of 
the  sale  there  was  a  breach  of  the  covenant;  bujt  if  it  still  existed  as 
a  ship,  however  damaged,  there  was  no  breach,  for  the  covenant 
imported  no  warranty  as  to  the  condition  of  the  ship  (ff).  Where 
the  residue  of  a  lease  was  sold  and  conveyed,  which  by  a  mistake  in 
the  date  of  commencement  was  twelve  years  longer  than  supposed  at 
the  time  of  the  sale;  the  court  refused  to  reopen  the  transaction,  the 
intention  being  to  convey  the  entire  lease  (h).  So  where  an  under- 
lease was  granted,  under  a  mistake,  for  a  longer  term  than  the  lessee 
possessed,  it  was  held  that  the  underlessee,  who  might  have  inquired 
into  the  title,  had  no  claim  to  compensation,  there  being  no  contract 
for  compensation  (i).  ,Nor  would  a  covenant  for  quiet  enjoyment 
necessarily  entitle  him  to  damages  (fc). — The  sale  of  a  specific  chattel, 
if  it  be  accurately  identified  in  substance,  is  absolute,  and  independent 
of  any  mistake  or  erroneous  supposition  respecting  the  qualities  and 
accidents  of  the  article  (Z). 

The  parties  are  understood  to  contract  upon  the  common  basis  of 
the  general  law,  equally  known  to  both,  so  that  a  mistake  of  law  can 
never  be  alleged  by  one  party  in  avoidance  of  his  agreement,  unless 
the  other  party  was  implicated  in  causing  the  mistake  (to).  Thus, 
where  a  lessor  contracted  to  grant  a  lease  for  seven  or  fourteen  years, 
which  by  a  general  rule  of  legal  construction  gives  the  option  to  the 
lessee,  he  could  not  allege  in  answer  to  a  claim  for  specific  perform- 
ance that  he  understood  and  intended  the  option  to  be  with  the  lessor; 
the  mistake  being  not  as  to  the  terms,  but  as  to  the  legal  effect,  which 

■  (/)  Laing  v.  Campbell  (1865),  36  Beav.  3.  Cp.  Beawjmt  CDuke)  v.  Neeld 
(1845),  12  CI.  &  F.  247. 

{g)  Barr  v.  Gibson  (1836),  7  L.  J.  Ex.  124;   3  M.  &  W.  390. 

(A)  OMU  V.  Whittaher  (1847),  16  L.  J.  O.  454;  2  Ph.  388. 

(0   Clayton  v.  Leech  (1889),  41  Ch.  D.  103. 

(7c)  Kelly  v.  Rogers  (1892),  61  L.  J.  Q.  B.  604;    [1892]  1  Q.  B.  910. 

(0  See  Sale  of  Goods  Act,  1893,  s.  14. 

(m)  Stewart  v.  Kennedy  (No.  2)  (1890),  15  Ap.  Oa.  108;  Wilding  v.  Sandet-son 
<1897),  66  L.  J.  C.  684;   [1897]  2  Ch.  534. 
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he  was  bound  to  know  (w).  So  a  person  who  has  become  a  share- 
holder in  a  company  in  respect  of  shares  illegally  issued  at  a  discount, 
though  he  could  not  have  been  compelled  to  accept  them,  cannot 
allege  his  ignorance  of  the  law  in  relief  of  the  liability  to  pay  the  full 
amount  of  the  shares  (o). — Upon  the  same  principle  a  person  who 
has  paid  tnoney  with  a  full  knowledge  of  the  facts,  but  under  a 
mistake  of  law  as  to  his  liability  to  pay  it,  or  as  to  the  legal  validity 
of  the  consideration  for  which  he  pays  it,  has  in  general  no  claim  to 
recover  it  back  either  at  law  or  in  equity  (p). — A  mistake  of  both 
parties  as  to  the  legal  meaning  or  construction  of  the  terms  of  a 
written  contract  is  no  answer  to  a  claim  upon  the  contract  as  it 
stands,  but  may  be  a  foundation  for  a  case  for  the  purpose  of  rectify- 
ing it,  if  it  does  not  express  the  contract  which  was  intended  by 
them  {q). 

Private  rights  of  property,  though  they  are  the  result  of  rules  of 
law,  or  depend  upon  rules  of  law  applied  to  the  construction  of  legal 
instruments,  are  generally  to  be  considered  as  matters  of  fact;  and 
if  parties  contract  under  a  common  mistake  of  their  relative  and 
respective  rights,  the  contract  is  liable  to  be  set  aside  as  inapplicable 
to  the  state  of  rights  really  existing.  Accordingly  it  is  said  that 
"  in  the  maxim  '  ignorantia  juris  haud  excusat,'  the  word  jus  is 
used  in  the  sense  of  denoting  general  law,  the  ordinary  law  of  the 
country ;  but  when  the  word  '  jus  '  is  used  in  the  sense  of  denoting  a 
private  right,  that  maxim  has  no  application"  (r). — Thus  where  an 
agreement  was  made  between  the  tenant  for  life  and  the  portioners 
of  a  settled  estate  under  the  mutual  mistake  that  upon  the  construction 
of  the  settlement  the  portions  were  a  present  charge,  the  court  having 
decided  that  they  were  not  chargeable  until  the  death  of  the  tenant 
for  life  set  aside  the  agreement  (s).  And  a  resettlement  of  family 
estates  by  the  father  tenant  for  life  and  the  son  tenant  in  tail,  made 
upon  the  supposition  that  the  father  had  a  power  of  charging  the 
estates  with  portions,  which  he  purported  to  release,  was  set  aside 
as  founded  upon  mistake  (<).  So  a  mortgage  account,  which  had 
been  settled  with  compound  interest  and  half-yearly  rests  under  the 

(«)  Powell  V.  Smith  (1872),  41  L.  J.  0.  734;  L.  R.  14  Eq.  65. 

(o)  Be  Jtailmay  Time  Tables  Co.  (18»9),  58  L.  J.  0.  504;   42  Oh.  D.  98 

(p)  See  ante,  p.   68. 

(?)  Irnham  {Zord)  v.  Child  (1781),  1  Bro.  C.  0.  92;  Midland  G.  W.  Ry.  v. 
Johnmn  (1858),  6  H.  L.  C.  79S. 

(O  Ld.  Westbury,  Cooper  v.  Phibbs  (1867),  L.  R.  2  H.  L.  170;  Ld.  Chelms- 
ford, Beauohanvp  {EarT)  v.  Winn  (1873),  L.  B.  6  H.  L.  234. 

(s)  Lawton  v.   Cmnpion  (1854),  23  L.  J.  C.  505;   18  Beav.   87. 

(i)   Fane  v.   Fane  (1875),  L.  R.  20  Eq.  698. 
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mutual  mistake  that  such  was  the  legal  effect  of  the  mortgage  deed, 
was  reopened  by  the  court  and  settled  at  simple  interest  (m). 

But  if  the  parties  enter  into  an  agreement  for  the  purpose  of 
settling  their  rights  with  full  knowledge  of  the  doubts  arising  upon 
them,  the  court  will  enforce  such  agreement:  "  Parties  may  be 
erroneously  advised  as  to  the  law,  but  they  may  be  told  on  what 
circumstances  the  question  of  law  depends,  and  in  what  mode  it  may 
be  tried,  and  they  may  determine  (whether  the  advice  they  receive 
be  well  or  ill  founded)  whether  they  wiU  give  up  the  question  in 
favour  of  the  party  with  whom  it  arises  "  (a;). — Upon  this  principle 
"  where  family  agreements  have  been  fairly  entered  into  without 
concealment  or  imposition  on  either  side,  with  no  suppression  of 
what  is  true,  or  suggestion  of  what  is  false,  then,  although  the  parties 
may  have  greatly  misunderstood  their  situation  and  mistaken  their 
rights,  a  court  of  equity  will  not  disturb  the  quiet  which  is  the  con- 
sequence of  that  agreement"  {y).  And  a  family  compromise  may 
be  binding  although  entered  into  under  a  mistake  induced  by  a 
solicitor  acting  for  all  parties,  but  not  where  the  legal  adviser  has 
suppressed  material  facts  {z). 

iu)  Daniell  v.   Sinclair  (1880),  50  L.  J.  P.  C.  50;   6  Ap.  Ga.   181. 

(a:)  Turner,  L.  J.,  Stone  v.  Godfrey  (1854),  23  L.  J.  0.  774;  5  Be  G.  M.  & 
G.  76. 

(y)  Eldon,  L.  C,  Gordon  v.  Gordon  (1821),  3  Swanst.  463.  See  Stapilton  v. 
Stapilton  (1739),  1  Atk.  2;   1  Wh.  &  T.  L.  C.  223. 

(«)  Stewart  v.  Stewart  (1839),  6  CI.  &  P.  911 ;  Jie  Roberts  (1905),  74  L.  J.  C. 
483;   [1905]   1  C!h.  704. 
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Chapter  VI. 

CAUSES  VITIATING  AGREEMENT. 

Sect.   II.— FRAUD  AND  MISREPRESENTATION. 

§  1.— Contracts  induced  by  Fraud  or  Misrepresentation. 

•PAGFE 

Misrepresentation — fraudulent  intention  236 

Misrepresentation  of  fact — of  law — of  intention — of  motive — of 

opinion — prospectus   of   company   238 

Concealment — non-disclosure^ — selling  chattel  witli  latent  defect 

— non-disclosure  by  vendor  of  real  estate — by  purchaser  243 

Employment  by  vendor  of  bidder  at  auction — Sale  of  Land  by 

Auction  Act— purchaser  deterring  bidders  249 

Misrepresentation  with  knowledge  of  fact — in  ignorance  of  fact 

— in  belief   of  its  truth — in  forgetfulness  of  fact — change  of 

circumstances   affecting   truth  of  representation  251 

Materiality  of  representation  in  inducing  contract — ^partial  mis- 
representation       2.55 

Misrepresentation  made  to  persons  having  knowledge — ^reliance 

upon  representation — constructive  knowledge   257 

Contracts   obtained    by   fraud    of   agent — limits   of   authority — 

directors  and  agents  of  company — fraud  of  third  party  280 

Election  to  avoid  contract  induced  by  fraud — modes  of  election — 

election  to   affirm  contract — delay  in  election  261 

Restitution  of  rights  upon  avoidance  of  contract — return  of  goods 

sold — ^possession  of  land — action  for  fraud  264 

Rights  acquired  by  third  parties  under  voidable  contract — goods 

obtained  by  false  pretences — restitution  of  property  266 

This  section  is  confined  to  the  effects  of  fraud  and  misrepresenta- 
tion operating  between  the  two  parties  to  an  agreement.  An  agree- 
ment made  in  fraud  of  a  third  party,  a  stranger  to  the  agreement, 
is  affected  by  the  fraud  in  a  different  manner;  the  agreement  is  then 
made  for  a  fraudulent  and,  therefore,  illegal  purpose,  and  is  absolutely 
void  by  reason  of  the  illegality  of  the  transaction  (a).  The  contract 
or  debt  implied  in  law  from  the  obtaining  money  by  fraud  has  been 
dealt  with  antecedently  (b).  An  agreement,  apparently  complete  and 
sufficient  to  create  a  contract,  may  be  vitiated  by  fraud,  entitling  a 
party  to  avoid  its  effect  by  showing  that  he  was  induced  to  agree  by 

(a)  See  post,  p.  576.  (i)   See  ante,  p.  57. 
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the  fraud  of  the  other  party.  The  questions  here  to  be  considered 
are:  what  constitutes  such  fraud  as  entitles  the  party  to  avoid  his 
agreement;  and  under  what  circumstances,  and  with  what  conse- 
quences, such  avoidance  takes  place. — The  defect  in  the  agreement 
consists  in  the  one  party  inducing  the  other  to  agree  by  some  mis- 
representation or  untrue  statement  intentionally  made  for  that 
purpose.  It  necessarily  involves  a  mistake  in  the  party  so  induced; 
which,  as  affecting  him  only,  would  not  vitiate  his  agreement;  but 
there  is  the  additional  circumstance  that  the  other  party  causes  the 
mistake  for  the  purpose  of  inducing  the  agreement,  and  the  party 
causing  the  mistake  is  therefore  precluded  from  holding  the  other 
bound  (c).  The  misrepresentation  may  be  made  by  express  words  or 
by  conduct;  the  question  in  each  case  being,  what  was  the  meeining 
intended  to  be  conveyed  (d). — There  is  a  general  presumption  of  law 
in  favour  of  the  validity  of  a  contract;  accordingly,  the  person 
alleging  that  he  has  been  induced  to  enter  into  a  contract  by  fraud 
must  establish  the  fact  as  against  the  party  denying  it(e);  and 
where  the  burden  of  proof  is  originally  on  the  party  relying  upon 
an  instrument  vitiated  for  fraud,  he  need  not  establish  its  validity 
in  the  first  instance,  and  is  entitled,  as  of  right,  to  call  rebutting 
evidence  if  his  opponent  establishes  a  case  calling  for  an  answer  (/). 
Other  examples  of  this  principle  will  appear  hereafter  in  discussing 
the  capacity  of  the  parties  {g),  or  the  burden  of  proof  where  illegality 
is  alleged  (h) .  But  in  actions  or  proceedings  taken  to  avoid  an  agree- 
ment alleged  to  have  been  obtained  by  fraud,  it  is  sufficient  to  prove 
the  facts  and  circumstances  which  render  the  agreement  voidable  in 
law,  without  alleging  or  proving  as  a  fact  a  fraudulent  motive  or 
intention  beyond  that  of  obtaining  the  agreement  (i).  The  mis- 
representation may  be  made  with  the  motive  of  benefiting  the  party 
by  his  acting  upon  it,  and  yet  be  not  the  less  fraudulent  in  its  legal 
effect  (k). 

(c)  See   ante,   p.   228. 

(d)  See  ante,  p.  2. 

(e)  Cavendish  Bentinck  v.  Fenn  (1888),  57  L.  J.  C.  552;  12  Ap.  Oa.  652; 
Daviea  v.  National  Fire  and  Marine  Insce.  (1891),  60  L.  J.  P.  C  73;  [1891] 
A.  C.  485;   Whitehorn  Bros.  t.  Davison,  [1911]  1  K.  B.  463. 

(/)  Shaw  V.   Beck  (1853),  8  Ex.  392. 

Iff)  See  post,  pp.  394,  423. 

(A)  See  post,  p.  529. 

(i)  Buller,  J.,  Paslef  v.  Freeman  (1789),  3  T.  R.  60;  2  Smith,  L.  C  64- 
Parke,  B.,  Thorn  v.  Bigland  (1853),  22  L.  J.  Ex.  243;  8  Ex.  725;  per  cur. 
Svnnfen  y.  Chelmsford  {Lcrd^  (1860),  29  L.  J.  Ex.  382;  5  H.  &  N  890- 
Eomilly,  M.  R.,  8hi/p  v.  Crosskill  (1870),  39  L.  J.  C.  552;  L.  R.  10  Eq.  85*. 
As  to  an  action  for  fraud,  see  post,  p.  266. 

(k)  Ld.  Blackburn,  Smith  v.  Ohadwick  (1884),  53  L.  J.  0.  879;  9  Ap.  Oa.  201. 
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The  misrepresentation  by  which  the  agreement  is  effected  must  be 
of  a  matter  of  fact;  a  misrepresentation  of  a  matter  of  general  law, 
or  a  promise  to  do  something  at  a  future  time,  or  a  statement  of 
miotive  or  of  opinion,  is  not  in  general  a  sufficient  ground  to  vitiate 
an  agreement. — The  law  in  general  is  equally  within  the  knowledge 
of  all;  and  therefore  a  representation  or  statement,  though  erroneous, 
of  a  mere  matter  of  law  made  to  a  person  who  has  equal  means  of 
knowing  what  the  law  is,  is  not  a  sufficient  ground  for  avoiding  an 
agreement  (I).  Thus  where  an  agent  in  a  recognised  legal  position 
(as  the  director  of  a  railway  company)  represents  that  he  has  authority 
by  virtue  of  his  office  to  bind  the  company,  which  is  a  matter  of 
general  law,  the  party  to  whom  such  representation  is  made  must 
accept  it  at  his  own  risk  (m).  And  where  the  extent  of  an  agent's 
powers  is  known  to  the  other  contracting  party,  misconception  as  to 
the  extent  of  the  agent's  authority  will  not  give  a  cause  of  action  (re). 
So  where  a  person,  competent  to  read,  and  apprised  of  the  nature  of 
a  written  document,  executes  it  upon  a  misrepresentation  respecting 
its  effect,  it  is  nevertheless  binding  upon  him  (o).  But  where  a 
person  in  a  position  of  trust  or  authority  or  duty  relative  to  another 
exerts  an  undue  influence  to  impose  upon  him  an  erroneous  view  of 
the  law,  it  may  be  a  ground  in  equity,  equivalent  to  fraud,  for 
avoiding  the  transaction  (p)  .—Matters  of  private  right,  though 
depending  upon  rules  of  law  and  legal  rules  of  construction,  are  in 
general  to  be  considered  as  matters  of  fact,  in  reference  to  the  doctrines 
of  mistake  and  fraud  (g).  Thus  the  directors  of  a  company  incor- 
porated by  a  private  Act  of  Parliament  are  responsible  for  the  untruth 
of  representations  respecting  their  statutory  powers  (r).  "  A  state- 
ment of  fact  which  involves,  as  most  facts  do,  a  conclusion  of  law,  is 
still  a  statement  of  fact  and  not  a  statement  of  law  ";  such  are  state- 
ments concerning  personal  status,  the  possession  of  property  and  other 
matters  of  private  right  (s). 

A  representation  of  intention  as  to  some  future  act  which  is  not 
perform^ed,  though  it  may  have  induced  the  agreement,  is  not  in 

(l)  Blaohlmrn'9  case  (1856),  8  De  G.  M.  &  G.  177;  Harse  v.  Pearl  Life  Assce. 
(1904),  73  L.  J.  K.  B.  373;   [1904]  1  K.  B.  558. 

(m)  Beattie  v.  Eb-urff  iLord)  (1874),  44  L.  J.  0.  20;  L.  E..  7  H.  L.  102. 

(«)  Beattie  v.   Ehury  {Lord}  (1872),  41  L.  J.  0.  804;   L.  R.  7  Ch.  777. 

(o)  Ho-watson  v.  Webb  (1907),  77  L.  J.  C.  32;  [1908]  1  Ch.  1.  See  vnte, 
p.  216. 

(p)  See  post,  p.  290. 

(j)   Sc«   ante,   p.   234. 

(>■)   West  London  BJc.  v.  Kitson  (1884),  53  L.  J.  Q.  B.  345;   13  Q.  B.  D.  360. 

(s)  Jessel,  M.  E.,  Eaglesficld  v.  Londonderry  (^Marq.)  (1875),  4  Oh.  D.  702. 
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general  a  sufficient  ground  for  avoiding  it;  for  a  representation  that 
something  will  be  done  in  the  future  is  equivalent  to  a  promise,  and 
the  promisee  may  take  the  security  of  a  valid  contract  for  the  per- 
formance. Therefore  "it  is  always  necessary  to  distinguish,  when 
an  alleged  ground  of  false  representation  is  set  up,  between  a  repre- 
sentation of  an  existing  fact  which  is  untrue,  and  a  promise  to  do 
something  in  future,  and  to  consider  what  the  bargain  is  "  (t).  But 
a  representation  may  be  made  of  an  intention  of  a  party  at  the  time 
of  contracting  as  of  an  existing  matter  of  fact,  and  as  a  material 
inducement  to  the  other  party  to  make  the  contract;  and  if  such 
representation  is  false,  it  may  be  sufficient  ground  for  avoiding  the 
contract  (m).  Where  a  borrowing  company  induced  a  loan  by  a 
prospectus  stating  the  object  of  the  loan  to  be  for  improving  the 
buildings  and  extending  the  business  of  the  company,  whereas  it 
was  in  fact  intended  to  apply  the  money  to  the  discharge  of  previous 
liabilities;  the  company  having  failed,  the  directors  who  issued  the 
prospectus  were  held  liable  for  the  misrepresentation  as  fraudulent  (x). 
— Upon  this  principle  a  person  offering  to  buy  goods  must  be  taken 
impliedly  to  represent  that  he  intends  to  pay  for  them,  and  if  he  buys 
with  the  preconceived  intention  of  fraudulently  obtaining  the  goods 
by  means  of  the  sale  without  paying  for  them,  the  seller  may  avoid 
the  sale  (y) ;  but  the  omission  of  a  buyer  of  goods  at  an  auction  to 
disclose  the  fact  that  bankruptcy  proceedings  were  then  pending 
against  him,  upon  which  he  is  adjudicated  a  bankrupt,  is  not  sufficient 
evidence  of  a  fraudulent  intention  not  to  pay  for  the  goods;  and 
consequently  the  property  in  the  goods  vests  in  his  trustee  in  bank- 
ruptcy (z). — Upon  the  same  principle  where  a  vendor  or  lessor  induces 
a  sale  or  lease  by  representation  of  his  intention  to  make  improve- 
ments, such  as  roads  and  buildings,  affecting  the  property  and  its 
value,  the  court  will  not  give  him  specific  performance  unless  he 
makes  good  his  representation  (a).  And  plans  produced  at  the  time 
of  contracting  showing  the  improvements  may  operate  as  representa- 


(0  MelUsli,  L.  J.,  Bx  p.  Burrell  (1876),  45  L.  J.  Bk.  70;   1  Ch.  D.  552.     See 
WooUaston's  case  (1869),  4  De  G.  &  J.  437. 

(«)  Bowen,    L.    J.,   Edgington   v.    Fitzmatirioe    (1885),   55    L.   J.    0.   650'  29 
Ch.  D.  483. 

(a)  Edgington  v.  Fitzmaurice  (18S5),  55  L.  J.  C.  650;   29  Ch.  D.  459 

(y)  Kingsford  v.  Merry  (1856),  26  L.  J.  Bs.  83;  1  H.  &  N.  583;  c'lauqh  v 
L.  #  N.  W.  Ry.  (1871),  41  L.  J.  Ex.  17;  L.  R.  7  Ex.  m.  See  Henderson  &  Co. 
T.  Williams  (1895),  64  L.  J.  Q.  B.  308;   [1895]  1  Q.  B.  521. 

(z)  Ex  p.  Wkittaker  (1875),  44  L.  J.  Bk.  91;   L.  E.  10  Ch.  446. 

(a)  Beaumont  v.  Duhes  (1822),  Jaoob,  422;  Myers  v.  Watson  (1851)  1  Sim 
N.  S.  623;  Lamare  t.  Dixon  (1873),  43  L.  J.  O.  203;  L.  B.  6  H.  L.  414.' 
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tions  of  the  intention  (6).  The  purchaser  or  lessee  may  claim  specific 
performance  with  compensation  for  failure  to  make  these  improve- 
ments (c). 

A  misrepresentation  of  the  motive  or  object  in  making  a  contract 
affords  no  ground  for  avoiding  it;  the  motive  in  making  a  contract 
being  in  general  immaterial  (d) .  Thus  a  false  statement  by  a  pur- 
chaser that  an  intended  partner  of  his  would  not  consent  to  give  a 
larger  prioe,  was  held  not  to  affect  the  sale  (the  purchaser  failing  to 
show  damage),  though  the  buyer  .afterwards  charged  the  property 
to  his  partner  at  a  larger  price  (e).  So  where  a  lessee  contracting  for 
a  lease  stated  that  he  intended  to  use  the  premises  for  a  purpose 
which  was  lawful,  and  afterwards  used  them  for  a  different  and 
unlawful  purpose,  the  lessor  was  not  entitled  to  avoid  the  lease  and 
recover  the  possession  (/);  but  the  lessee  might  be  restrained  by 
injunction  from  doing  acts  in  breach  of  his  representations  (gf). 

Matters  of  opinion,  stated  merely  as  such,  though  erroneous,  afford 
no  ground  for  avoiding  an  agreement:  as  in  the  case  of  an  insurance 
of  a  ship  made  upon  a  letter  from  the  master  expressing  his  opinion 
of  the  safety  of  a  port  {h) .  So  the  statement  in  the  prospectus  of  a 
railway  company,  that  there  was  no  probability  of  any  rival  line 
being  carried  out,  was  held  to  be  a  mere  conclusion  of  general  opinion, 
and  not  such  a  misrepresentation  of  fact  as  would  avoid  a  contract 
to  take  shares  made  upon  the  faith  of  it  (i) . — The  liability  of  the 
seller  for  statements  respecting  the  value  of  the  property  sold  depends 
upon  the  same  principle:  as  where  it  was  stated  in  particulars  of  sale 
that  the  property  was  "  of  estimated  annual  value  of  4001.,"  and  such 
an  estimate  was  in  fact  made,  though  evidence  was  given  of  the  value 
being  only  200Z.,  it  was  held  that  there  was  no  such  misstatement 
as  would  give  a  claim  for  compensation  (k).  But  a  false  statement 
by  the  vendor  of  the  price  that  he  gave  for  the  property  would  be 
misrepresentation  of  a  fact  (I) ;    as  would  a  false  statement  that  a 

(6)  Randall  v.  Hall  (1851),  4  De  G.  &  S.  343;  Re  Ohifferiel  (1888),  58 
L.  J.  C.  263;   40  Ch.  D.  45. 

(c)  Peucoch  V.   Pensmi^   (1848),  18  L.  J.  C.  57;   11  Beav.   355. 

id)   Willmms  v.   Canmtrdine  (1833),  2  L.  J.  K.  B.  101;   4  B.  &  Ad.  621. 

(e)   Vernon   v.   Kei/s   (1810),   12  East,  632;    (1812),  4  Taunt.   488. 

(/)  Feret  v.   Hill  (1854),  23  L.  J.  0.  P.  185;   15  C.  B.  207. 

(g)  Bonneti  v.    Sadler   (1808),   14  Ves.  526. 

(A)  Anderson  v.  Pacific  Fire  #  Marine  Insce.  (1872),  L.  B.  7  C.  P.  65. 

(i)  New  Brunsiwiclc  Ry.  v.  Conybeare  (1862),  31  L.  J.  C.  297;   9  H.  L.  O.  297. 

(A)   Re  Hurlbalt   and  Chnytor   (1888),  57  L.  J.  C.  421. 

(Z)  Kent  V.  Freehold  Land  #  Brickmaking  Co.  (1867),  L.  R.  4  Eq.  588; 
reversed  on  other  grounds  (1868),  37  L.  J.  C.  653;  L.  R.  3  Ch.  493;  Lindsay 
Petroleum  Co.  v.  Hurd  (1874),  L.  R.  5  P.  C.  221. 
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third  party  had  offered  a  certain  price  with  a  view  to  get  the  pur- 
chaser to  give  a  higher  price  (m) ;  and  so  a  false  statement  of  the 
rent  at  which  the  property  had  been  let  (n) .  On  the  other  hand,  a 
buyer  is  not  liable  for  misrepresenting  the  seller's  chance  of  sale,  or 
the  probability  of  his  getting  a  higher  price  for  his  commodity  than 
that  offered  (o) ;  but  such  a  misrepresentation  may  entitle  the  buyer 
to  resist  specific  performance  (p). 

Representations  in  vague  and  general  terms  in  commendation  of 
the  subject  of  agreement,  not  importing  definite  statements  of  fact, 
are  not  sufficient  ground  for  avoiding  the  agreement;  nor  in  general 
for  refusing  specific  performance:  as  the  representation  by  a  vendor 
that  land  was  "  uncommonly  rich  water  meadow  "  (g);  or  upon  the 
sale  of  an  advowson,  that  "  a  voidanoe  was  likely  to  occur  soon  "  (r) . — 
But  a  representation  upon  a  sale  of  growing  timber  that  the  trees  were 
of  an  average  size  approaching  fifty  feet  of  timber,  it  appearing  in 
fact  that  they  averaged  less  than  thirty-five,  was  held  to  be  a  suffi- 
ciently definite  misrepresentation  of  fact  to  disentitle  the  vendor  to 
specific  performance  (s).  And  a  description  of  property  as  "  well 
supplied  with  water,"  where  the  only  supply  was  from  waterworks 
upon  payment  of  a  rate,  was  held  to  be  a  representation  of  fact  and 
not  of  opinion,  and  sufficient  to  avoid  the  sale  (t).  So  a  description 
of  his  tenant  as  "  most  desirable  "  imports  that  the  vendor  knows  of 
no  facts  leading  to  the  conclusion  that  he  is  not  (m)  . 

The  prospectus  of  a  company  generally  contains  representations 
made  on  behalf  of  the  company  to  induce  the  public  to  take  shares; 
and  if  it  misrepresents  any  material  fact,  or  conceals  any  fact  material 
to  be  known,  there  is  sufficient  ground  upon  which  a  shareholder 
may  avoid  his  contract  to  take  shares  or  may  apply  to  have  the  list 
of  shareholders  rectified  by  the  removal  of  his  name  (x).  "It  is 
essential  that  there  should  be  uberrima  fides,  a  most  complete  dis- 
closure of  the  facts  on  the  part  of  those  who  induce  the  public  to 

(m)  Mullens  v.   Miller  (1882),  52  L.  J.  C.  380;  22  Oh.  D.   19-4. 

(»)  Bimmock  v.  Eallett  (1866),  36  L.  J.  C.  146;   L.  B.  2  Ch.  21. 

(o)  Per  our.    Vernon  v.  Keya  (1810),  12  East,  638. 

Ip)  Davis  V.   Abraham  (1857),  5  W.  B..  465. 

Iq)  Scott  V.  Hanson  (1826),  5  L.  J.  0.  S.  C.  67;  1  Sim.  13;  (1829),  1  R.  &  M 
128. 

(r)  Trower  v.   Newcombe  (1813),  3  Mer.  704. 

(s)  Brooke  (Jjord)  v.  Rounthwaite  (1846),  15  L.  J.  C.  332;  5  Hare,  298. 

(0  Leyland  t.  lUingworth  (1860),  29  L.  J.  C.  611;   2  De  G.   P.  &'j.  248. 

(m)  Smith  T.  Land  and  Hou»e  Prop.  Corp.  (1882),  28  Ch.  D.  7. 

(a;)  Central  Ry.  of  Venezuela  v.  Kisch  (1867),  36  L.  J.  C.  849;  L.  E.  2  H.  L. 
99;  Reese  River  Silver  Mining  Co.  v..  Smith  (1870),  39  L.  J.  C.  849'  L  R  4 
H.  L|.  64;  Peek  v.  Gmney  (1873),  43  L.  J.  0.  19;  L.  R.  6  H.  L.  377. 
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invest  their  rnoney  "  {y).  But  a  merely  exaggerated  statement  of 
the  prospects  and  advantages  of  the  company,  resting  in  opinion  only 
and  not  misrepresenting  any  precise  or  definite  fact,  will  not  entitle 
a  shareholder  to  avoid  his  contract  {z) .  The  construction  of  a  pro- 
spectus is  for  the  court  and  not  for  the  jury;  and  a  shareholder  cannot 
claim  relief  for  his  own  mistakes  in  reading  the  meaning  (a).  And 
where  a  prospectus  is  ambiguous  in  its  terms,  the  plaintiff,  although 
probably  entitled  to  put  upon  the  prospectus  any  interpretation  which 
it  may  reasonably  bear,  must  prove  in  what  sense  he  understood  the 
expressions  complained  of  (&). — Upon  these  principles  a  statement 
in  a  prospectus  that  more  than  half  the  proposed  capital  had  been 
subscribed,  when  in  fact  it  had  been  merely  subscribed  by  an  agent 
under  an  arrangement  for  allotment  to  future  applicants  without 
any  liability  on  his  part,  was  held  to  be  materially  fraudulent  (c) ; 
so  a  prospectus  stating,  contrary  to  the  fact,  that  certain  persons 
named  were  directors  {d);  or  that  the  directors  had  taken  a  large 
amount  of  shares  (e) ;  but  the  omission  in  a  prospectus  to  state  the 
fact  that  the  directors  had  taken  a  large  amount  of  shares  was  held 
to  be  immaterial  (/).  A  prospectus  of  a  company  for  constructing 
a  foreign  railway  was  held  to  be  fraudulent  in  omitting  to  state  that 
the  concession  was  in  fact  to  be  purchased  for  a  large  sum,  and  in 
stating  that  they  had  made  a  contract  for  the  required  works  "  at  a 
price  considerably  within  the  available  capital "  while  the  price  in 
fact  exhausted  the  capital  {g) .  So  a  false  statement  respecting  the 
purchase  price  to  be  paid,  or.  its  appropriation  among  the  vendors 
or  promoters,  entitles  an  investor  to  repudiate  his  contract  to  take 
shares  {h) ;   as  is  also  the  case  where  a  prospectus  represents  that  a 

{y)  Wood,  V.-C,  Soss  v.  Estates  Investment  Soc.  (1867),  36  L.  J.  C.  56;  L.  E. 
3  Eq.  136;' Chelmsford,  L.  C,  Central  By.  of  Venezuela  v.  Kisch  (1867),  36 
L.  J.  C.  852;  L.  R.  2  H.  L.  113. 

{z)  Denton  v.  Macneil  (1866),  35  Beav.  652;  L.  R.  2  Bq.  355;  Bellairs  .. 
Ttic/cm-  (1884),   13  Q.  B.  D.  562. 

(a)  Moore  v.  Explosives  Co.  (1886),  56  L.  J.  Q.  B.  235. 

(J)  iSmith  V.  Chadwick  (18S4),  53  L.  J.  C.  873;  9  Ap.  Oa.  187.  See  Ireland  \. 
Livingston  (1871),  41  L.  J.  Q.  B.  201;   L.  B.  5  H.  L.  395. 

(c)  Ross  V.  Estates  Investment  Soc.  (1866),  37  L.  J.  C.  873;  L.  R.  3  Ch. 
682;   S.  P.  Arnison  v.  Smith  (18«9),  41  Ch.  D.  348. 

{d)  Wallace's  case  (18S3),  23  Ch.  D.  413;  Karberg's  case  (1892),  61  L.  J.  C. 
741;   [1892]   3  Ch.  1. 

(e)  Henderson  v.   Laoon   (1867),  L.  R.  5  Eq.  249. 

(/)  Pulsford  V.  Richards  (1853),  22  L.  J.  C.  559;   17  Beav.  87. 

Ig)  Central  Ry.  of  Venezuela  v.  Kis^h  (1867),  36  L.  J.  C.  849;  L.  R.  2 
H.  L.  99. 

(A)  Langham  v.  East  Wheel  Mining  Co.  (1866),  37  L.  J.  C.  253;  Kent  v. 
Freehold  Land  #  Uriehmaking  Co.  (1867),  L.  R.  4  Eq.  588;  reversed  on  other 
grounds  (1868),  37  L.  J.  C.  653;  L.  R.  3  Ch.  493;  Lindsay  Petroleum  Co.  v. 
Hurd  (1874),  L.  B.  5  P.  C.  221. 
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business  or  property  about  to  be  purchased  by  the  company  is  in  a 
flourishing  condition,  whereas  in  fact  it  is  insolvent  or  worthless  (i). 
By  the  Companies  (Consolidation)  Act,  1908,  s.  81,  every  prospectus 
(must  contain  particulars  respecting  the  memorandum  of  association, 
the  shares,  the  directors,  the  subscribers  to  the  memorandum  of 
association,  the  vendors  to  the  company,  payments  in  respect  of  pre- 
liminary expenses  and  disbursements,  and  the  dates  and  parties  to 
material  contracts;  and  parties  cannot  contract  themselves  out  of  the 
Act  (fc).  Non-compliance  ;with  the  terms  of  this  section  does  not 
entitle  the  applicant  to  repudiate  his  shares,  and  have  his  name 
removed  from  the  register  of  shareholders  (I).  Where  directors  go 
to  allotment  upon  the  applications  for  shares  short  of  the  number  fixed 
as  a  minimum,  an  allottee  may  rescind  within  one  month  after  the 
holding  of  the  statutory  meeting  (to).  Where  a  company  does  not 
issue  a  prospectus  it  is  required  by  sect.  82  of  the  statute  to  file  a 
statement  containing  certain  particulars  specified  in  the  2nd  Schedule 
to  the  Act,  and  is  then  entitled  to  a  certificate  under  sect.  87  that  it 
is  entitled  to  commence  business,  "  and  that  certificate  shall  be  con- 
clusive evidence  that  the  company  is  so  entitled."  The  object  of 
these  provisions  has  been  judicially  declared  to  be,  to  bind  the 
company,  through  the  promoters  or  directors  or  both,  to  definite  state- 
ments of  fact,  upon  which  the  allottee  may  be  relieved  from  liability 
under  the  general  law,  if  the  statements  are  false  in  any  material 
particular  (n). 

The  active  concealment  of  a  material  fact  has  the  same  effect  as  an 
express  misrepresentation  in  avoiding  an  agreement  induced  by  it: 
as  where  a  person  sold  a  vessel  with  all  faults,  and  before  the  sale 
had  placed  her  afloat  in  a  dock  for  the  purpose  of  preventing  an 
examination  of  the  bottom,  which  he  knew  to  be  unsound,  the  sale 
was  held  to  be  voidable  (o) . 

The  non-disclosure  of  a  material  fact  of  which  the  other  party 
is  known  to  be  ignorant  may,  under  the  circumstances  of  the  case, 
be  equivalent  to  an  active  concealment;  for  it  may  have  the  effect  of 

(J)  Oakes  V.  Turquand  (1S67;),  36  L.  J.  C.  949;  L.  B..  2  H.  L.  325:  Reess 
Miver  Silver  Mining  Co.  v.  Smith  (1870),  39  L.  J.  0.  849;  L.  E,.  4  H.  L.  64. 

(A)  Brookes  v.  Hansen  (1906),  75  L.  J.  C.  450;   [1906]  2  Ch.  129. 

(0  Be  Wimbledon  Olympia,  Ltd.  (1910),  79  L.  J.  O.  481;    [1910]  1  Ch.  630. 

(m)  Companks  (Consolidation)  Act,  1908,  sa.  85,  86.  See  Anstis  &  McLean's 
Claims  (1908),  77  L.  J.  C.  796;   [1908]  2  CSh.  228. 

(«)  In  re  Blair  Open  Hearth  Furnace  Co.  (1914),  83  L.  J  C  313-  ri914'l  1 
•Ch.  390.  '    ■-  ^ 

(o)  Schneider  v.   Heath  (1813),  3  Camp.  606. 
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impliedly  representing  that  the  faot  does  not  exist,  or  of  rendering- 
the  facts  disclosed  absolutely  false  (p).     The  general  principle  has 
been  thus  stated:    "Good  faith  forbids  either  party,  by  concealing 
what  he  privately  knows,  to  draw  the  other  party  into  a  bargain  from 
his  ignorance  of  that  fact  and  believing  the  contrary.     But  either 
party  may  he  innocently  silent  as  to  grounds  open  to  both  to  exercise 
their  judgment  upon.     This  definition  of  concealment,  restrained  to 
the  efficient  motives  and  precise  subject  of  any  contract,  will  generally 
hold  to  make  it  void,  in  favour  of  the  party  misled  by  his  ignorance 
of  the  thing  concealed  "  (q). — Mere  non-disclosure,  apart  from  cir- 
cumstances importing  a  duty  of  informing  the  other  party  or  render- 
ing the  fact  material  for  him  to  know,  is  not  sufficient  ground  for 
avoiding  a  contract.     Where  a  governess  had  been  engaged  under  a 
written  agreement  in  which  she  was  described  as  "  spinster,"  it  was 
held  on  demurrer  that  the  mere  non-disdosure  of  the  fact  that  she 
had  been  married  and  divorced,  was  not  material,  as  there  was  no 
allegation  that  there  was  a  fraudulent  concealment  (r) .     So  with  a 
promise  to  marry,  it  was  held  to  be  no  ground  for  avoiding  the 
contract  that  it  had  not  been  disclosed  that  the  promisee  was  at  the 
time  of  the  promise  under  a  pre-contract  to  marry  another  person, 
there  being  no  express  allegation  of  fraud  (s) ;  or  that  the  promisee 
had  at  one  time  been  insane  and  confined  in  a  lunatic  asylum  (t). 
But  a  promise  to  marry  a  woman  is  impliedly  conditional  upon  the 
faot  of  her  being  chaste,  and  therefore  the  non-disclosure  of  immoral 
conduct  would   render  the  contract   voidable  (m)  .      In  contracts  of 
insurance  generally,  it  is  a  duty  of  the  insured  to  disclose  all  facts 
material  to  the  risks  insured;    and  non -disclosure,  without  further 
evidence  of  fraudulent  intention,  vitiates  the  contract  (a;) .     And  a 
similar  general  rule  applies  between  members  of  a  partnership  {y). 
A  person  knowingly  selling  a  chattel  with  a  material  lifmt  defect, 

(p)  Pendred  v.  Gnffith  (1744),  1  Bro.  P.  C.  314;  PhOlips  v.  Foxall  (1872), 
41  L.  J.  Q.  B.  293;  L.  R.  7  Q.  B.  686;  Barwiok  v.  English  Joint  StoeU  Bank 
(1867),  36  L.  J.  Ex.  147;  L.  R.  2  Ex.  259;  Gordon  v.  Street  (1899),  68  L.  J. 
Q.  B.  45;   [1899]  2  Q,.  B.  641. 

(g)  Per  cur.  Carter  v.  Boehm  (1766),  3  Burr.  1910;  Knight-Bi-uce,  V.-C, 
Nelthorpe  v.  Eolgate  (1844),  1  Coll.  C.  C.  221;  Hatherley,  L.  C,  Phillips  v. 
Homfray  (1871),  L.  E..  6  Ch,  779,  780. 

(r)   Fletcher  v.  Krell  (1872),  42  L.  J.  Q.  B.  55. 

(s)  Beachey  v.  Brown  (I860),  29.L.  J,.  Q.  B.  105;   E.  B.  &  B.  796. 

(t)  Baker  v.   Carl%vr\ght  (1861),  30  L.  J.  C.  P.  364;   10  C.  B.  N.  S.  124. 

(«)  Cookburn,  C.  J.,  Beachey  v.  Brown  (1860),  29  L.  J.  Q.  B.  105;  E.  B. 
&  E.  796. 

(a:)   See  post,  p.  276. 

Cy)  Partnership  Act,  1890,  9.  26;  Law  v.  Law  (1904),  74  L,.  J.  0.  16i9; 
[1905]    1    Oh.    140. 
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without  disclosing  it  to  the  buyer,  entitles  the  buyer  to  avoid  the 
sale;  though  upon  the  sale  of  a  specific  chattel  there  is  in  general  no 
implied  warranty  against  latent  defects  {z) .  The  seller  may  expressly 
stipulate  that  he  sells  "  with  all  faults  "  or  similar  expressions;  it  is 
then  immaterial  what  faults  exist,  even  to  the  knowledge  of  the  seller, 
unless  he  fraudulently  conceals  the  faults  (a) .  But  the  chattel  must 
answer  to  the  description  by  which  it  is  sold  (h).  Thus  on  the  sale 
of  a  vessel  described  as  "  copperfastened,"  to  be  taken  "  with  all 
faults,  without  allowance  for  any  defects  whatsoever,"  which  was 
construed  to  mean  only  such  defects  as  were  consistent  with  the 
description,  and  not  to  exclude  a  misdescription  in  the  vessel  not 
being  "copperfastened"  (c).  Where  a  vessel  was  sold  under  the 
description  of  "  teak  built,  A  1,  &c."  to  be  taken  "  with  all  faults 
and  without  any  allowance  for  any  defect  or  error,"  the  additional 
stipulation  against  "  error  "  was  held  to  extend  to  errors  of  descrip- 
tion, and  the  seller  was  not  responsible  for  the  ship  not  being  as 
described  {d). — The  sale  of  a  chattel  with  a  patent  defect,  where  the 
buyer  has  an  opportunity  of  inspecting  it  and  relies  upon  his  own 
judgment,  is  valid,  and  the  passive  acquiescence  of  the  seller  in  the 
erroneous  judgment  or  self-deoeption  of  the  buyer  does  not  entitle 
the  latter  to  avoid  the  sale  (e).  Even  an  express  warranty  does  not 
in  general  include  patent  defects,  which  should  be  obvious  to  the 
buyer  at  the  time  of  the  sale  (/) . — But  if  the  seller  knows  the  buyer 
to  be  acting  under  a  mistake  concerning  the  subject  of  sale,  and  does 
not  undeceive  him,  the  silence  of  the  seller,  as  a  means  of  misleading 
him,  may  amount  to  a  fraudulent  concealment  and  entitle  the  buyer 
to  avoid  the  sale  {g).  Where  a  person  employed  to  sell  a  picture 
had  refused  to  state  the  name  of  the  owner,  and  after  becoming  aware 
that  the  buyer  was  under  a  delusion  as  to  the  ownership  which  en- 
hanced the  .price,  did  not  remove  the  delusion,  but  took  advantage 


(z)  Sale  of  Gooda  Act,  1893,  ss.  14,  61,  aub-s.  (2);  Bmmerton  v.  Matthews 
<1862),  31  L.  J.  Ex.  139;  7  H.  &  N.  584.     See  as  to  warrantieg,  post,  p.  269. 

(a)  Schneider  v.  Heath  (1S13),  3  Gamp.  506;  SarrUon,  Ltd.  v.  Krwwles  and 
Foster  (1918),  87  L.  J.  K.  B.  680;   [1918]  1  K.  B.  608. 

(6)  Sale  of  Goods  Act,  1893,  ss.  13,  14. 

(c)  Shepherd  v.   Kain  (1821),  5  B.  &  Aid.  240. 

Id)  Taylor  m.  Bullen  (1850),  20  L.  J.  Ex.  21;  5  Ex.  779. 

(e)  Horsfall  v.  Thomas  (1862),  31  L.  J.  Ex.  322;  1  H.  &  0.  90;  Smith  v. 
Hughes  (1871),  40  L.  J.  Q.  B.  221;  L.  B,.  6  Q.  B.  597. 

(/)  Sale  of  Goods  Act,  1893,  s.  14,  sub-a.  2;  Margetson  v.  Wright  (1831)  7 
Bing.  603;  (1832),  1  L.  J.  C.  P.  128;  8  Bing.  454;  HolUday  v.  Morgan  (1858), 
28  L.  J.  a.  B.  9;  1  E.  &  E.  1. 

((7)  Cockbnrn,  C.  J.,  Smith  v.  Hughes  (1871),  40  L.  J.  Q.  B.  B21 ;  L.  R  6 
<i.  B.  597. 
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of  it  to  effect  the  sale,  it  was  held  that  the  buyear  might  avoid  the- 
sale  as  induced  by  fraud  {h). 

Upon  the  same  principles  applied  to  a  sale  of  land  or  real  estate,, 
the  non-disclosure  by  the  vendor  of  a  material  defect  known  to  him 
in  the  title,  or  in  the  subject  of  sale,  or  of  any  other  material  fact,, 
would  in  general  entitle  the  purchaser  to  avoid  the  sale;  and  not- 
withstanding conditions  of  sale  expressly  providing  that  errors  and 
omissions  should  not  affect  the  validity  of  the  sale  (i) ;  or  expressly 
requiring  facts  to  be  assumed  which  the  vendor  knows  to  be  false  (/c). 
Thus,  where  a  vendor  did  not  disclose  that  he  had  no  title  to  part  of 
the  land  sold,  which  he  knew  to  be  an  encroachment  upon  a  common,, 
the  sale  was  annulled  and  vendor  ordered  to  repay  the  purchase-money 
and  all  costs  and  expenses  (I).  And  where  the  lessor  of  a  mine  did 
not  disclose  the  fact  that  a  material  portion  of  the  mine  was  under 
land  between  high  and  low  water  mark  to  which  he  had  no  title,  the 
lease  was  set  aside  at  the  suit  of  the  lessee,  who  had  no  means  of 
knowing  the  defect  (to)  .  But  in  the  absence  of  fraud  or  mistake 
the  only  remedy  of  the  purchaser,  after  taking  the  conveyance,  is- 
upon  the  covenants  for  title  contained  in  the  deed;  or  upon  special 
stipulations  against  defects  of  title  or  errors  of  description,  if  any,, 
contained  in  the  contract  of  sale  (n) . — ^^Mortgages,  charges,  or  incum- 
brances upon  the  property  sold,  are  generally  matters  of  conveyance 
if  capable  of  being  redeemed,  but  if  there  be  fraudulent  concealment, 
whether  capable  of  redemption  or  not,  the  purchaser  is  entitled  to 
avoid  the  sale  or  recover  the  amount  of  any  damage  he  may  suffer  (o) : 
as  where  the  vendor  represented  the  property  to  be  subject  to  an 
annuity,  without  disclosing  the  fact  that  it  was  granted  for  four 
lives  (p);  or  concealed  the  fact  that  the  property  was  subject  to  a 

W  Ellenborough,  0.  J.  (1816),  Hill  v.  Gray,  1  Stark.  434;  as  explained  by- 
Jervis,  C.  J.,  Keates  v.  Cadogan  {Lord)  (1851),  20  L.  J.  0.  !P.  7S;  10  C.  B. 
600;  and  Ld.  Chalmsford,  Peeh  f.  Gurney.(lSn),  43  L.  J.  C.  34;  L.  R.  6. 
H.  L.  390. 

(i)  Nottingham  Brich  Co.  v.  Butler  (1866),  55  L.  J.  Q.  B.  280;  16  Q.  B.  D. 
778;   Carlish  v.  Salt  (1905),  75  L.  J.  C.  175;   [1906]  1  Oa..  335. 

{k)  Re  Banister  (1879),  48  L.  J,.  C.  837;  12  Oh.  D.  131;  Blaiberg  v.  Keeres 
(1906),  75  L.  J.  O.  464;   [1906]  2  Ch.  176. 

(0  Edwards  v.  M'Leay  (1815),  G.  Coop.  308;  (1818),  2  Swanat.  287;  S.  P. 
Hart  V.  Swaine  (1877),  47  L.  J.  G.  6;  7  Ch.  D.  42. 

(m)  Mostyn  t.  West  Mostyn  Coal  #  Iron  Co.  (1876),  45  L.  J.  ,0.  P.  401; 
1  O.  P.  D..  145. 

(«)  Early  v.  Garrett  (1829),  8  L.  J.  0.  S.  K.  B.  76;  9  B.  &  O.  928;  Hunm 
V.  Pococh  (1866),  36  L.  J.  C.  731;   L.  R.  1  Ch.  379.     See  (inte,  pp.  71,  231. 

(o)  Townaend  v.  Chamyperiiou'ite  (1827),  1  Y.  &  J.  449;  Sterry  v.  Comba 
(1871),  40  L.  J.  O.  696;  Torrance  v.  Bolton  (1872),  42  L.  J.  C.  177;  L.  R. 
8  Ch.  118;   Me  Morrell  #  C/wpman  (1914),  84  L.  J.  O.  191;   [1916]  1  Oh.  162. 

(p)  Drysdale  v.  Maoe  (1854),  23  L.  J.  C.  518 ;   2  Sm.  &  G.  225. 
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large  annual  charge  for  the  maintenance  of  a  river  wall  (q).  But 
a  vendor  was  held  excused  from  disclosing  a  claim  which  had  been 
made  against  the  property  and  not  pursued;  though  afterwards  pro- 
secuted against  the  buyer  (r)  .—Upon  the  same  principle  a  vendor 
is  bound  to  inform  the  purchaser  of  special  rights  and  equities  of 
tenants  in  possession  of  the  property  sold,  .or  aHord  him  an  opportunity 
of  ascertaining  the  rights  of  the  tenant,  the  constructive  notice  arising 
from  the  state  of  the  possession  having  no  application  between  vendor 
and  purchaser;  as  in  the  case  of  a  vendor  of  a  public-house,  who 
described  it  as  in  the  occupation  of  a  tenant,  without  stating  that  it 
was  under  lease  to  a  brewer  for  an  unexpired  period  of  eight  years, 
and  therefore  was  refused  specific  performance  against  a  purchaser 
who  bought  it  for  his  business  of  a  brewer  without  notice  of  such 
lease  (s). — Upon  the  letting  of  a  house  or  land,  there  is  no  implied 
condition  or  warranty  that  it  is  then  fit  for  habitation  or  for  any 
other  purpose  for  which  it  is  taken  (t),  or  that  it  will  continue  so 
during  the  term  (m),  except  in  the  cases  falling  within  sect.  75  of 
the  Housing  of  the  Working  Classes  Act,  1890  (x);  or  sects.  14 
and  15  of  the  Housing,  Town  Planning,  &c.  Act,  1909  (y).  But 
in  the  letting  of  a  furnished  house  for  immediate  habitation,  it  is 
held  to  be  an  implied  condition  that  the  house,  including  the  drains 
and  furniture,  are  then  in  a  habitable  state  (z) .  The  fact  of  a  pur- 
chaser buying  in  ignorance  of  a  material  defect  may  be  a  defence  to 
a  bill  for  specific  performance;  though  the  circumstances  may  not 
entitle  him  to  avoid  the  contract  (a).  And  a  positive  representation 
made  as  to  the  state  of  repairs  upon  the  sale  or  lease  of  a  house  may, 
be  a  ground  in  equity  for  requiring  the  vendor  to  make  good  the 
representation  or  to  allow  compensation  for  defects  (b),  and  may  in 

(?)  Shirley  V.   Stratton  (1785),  1  Bro.  C.  C.  440. 

(r)  Brownlie  v.   Campbell  (1880),  5  Ap.  Ca.   925. 

(s)  Caballero  v.  Henty  (1874),  43  L.  J.  C.  635;  L.  R.  9  Oh.  447;  Re  Derby 
{Earl)  and  Fergmon  (1912),  81  L.  J.  O.  567;  [1912]  1  Ch.  479.  See  Hunt  v. 
Luck  (1902),  71  L.  J.  C.  239;   [1902]  1  Ch.  428. 

(<)  Sutton  V.  Temple  (1843),  13  L.  J.  Ex.  17;  12  M.  &  W.  62;  Hart  v. 
Wmdsw  (1844),  13  L.  J.  Ex.  129;  12  M.  &  W.  6«;  Keates  v.  Gadogan  (Lord) 
(1851),  20  L.  J.  C.  P.  76;  10  C.  B.  591;  Manchester  Warehouse  Oo.  v.  Carr 
(1880),  49  L.  J.  C.  P.  809;  5  C.  P.  D.  507. 

(«)  Arden  \.  Pullen  (1842),  11  L.  J.  Ex.  359;   10  M.  &  W.  321. 

(«)  Walker  v.  Hobbs  (1869),  50  L.  J.  Q.  B.  93;  23  Q.  B.  D.  458. 

(y)  Myall  V.  Kidwell  (1914),  83  L.  J.  K.  B.  1140;  [1914]  3  K.  B.  135; 
Dunster  v.  Hollis  (1918),  88  L.  J.  K.  B.  331;   [1919]  2  K.  B.  795. 

(z)  Smith  V.  Marrable  (1843),  11  M.  &  W.  5;  Wihon  v.  Finch-Hatton  (1877) 
46  L.  J.  Q.  B.  489;  2  Ex.  D.  336. 

(a)  See  ante,   p.   227. 

(6)  Grant  v.  Munt  (1815),  G.  Coop.  173;  Lamare  v.  Lixon  (1873)  43  L.  J  C 
203;  L.  R.  6  H.  L.  414. 
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law  amount  to  a  warranty  giving  rise  to  a  claim  for  damages  (e). 
In  the  case  of  a  demise  of  a  mill,  with  a  contract  to  supply  power 
to  work  machinery  in  the  mill,  there  are  two  subject  matters,  and 
damage  caused  by  an  improper  supply  of  power  will  give  rise  to  a 
right  of  action  {d). — A  vendor  is  in  general  under  no  obligation  to 
disclose  anything  affecting  the  value  of  the  property  (e);  the  price 
at  which  he  has  himself  purchased  or  contracted  to  purchase  the 
subject  of  sale  (/);  but  if  he  misrepresents  the  price  given,  it  is  a 
fraud  upon  the  purchaser  (g) ;  and  if  he  stands  in  a  fiduciary  relation 
to  the  purchaser,  as  trustee  or  agent,  he  is  bound  to  the  fullest  dis- 
closure (h).  Nor  does  a  vendor  in  general  incur  any  liability  by 
inserting  a  mere  opinion  of  the  value  of  the  property  not  amounting 
to  an  intentional  misstatement  (i).  But  where  a  vendor  put  up  for 
sale  by  auction  property  described  as  an  interest  in  a  partnership 
knowing  that  it  was  worth  nothing,  and  it  was  bought  by  a  purchaser 
in  ignoranoe  of  the  circumstances  that  rendered  it  of  no  value,  the 
sale  was  set  aside  (fc) . 

A  purchaser  is  not  bound  to  give  the  vendor  information  of  facts 
which  may  influence  his  own  conduct  or  judgment  when  bargaining 
for  his  own  interest,  unless  he  undertakes  or  professes  to  communicate 
them  (l) .  Thus  where  a  first  mortgagee  with  power  of  sale  purchased 
the  interest  of  a  second  mortgagee  at  a  reduced  sum  without  disclosing 
that  he  had  arranged  for  a  sale  of  the  property  at  a  price  sufficient 
to  cover  both  mortgages,  the  transaction  was  upheld  (m) .  On  the 
other  hand,  where  the  purchaser,  while  communicating  facts  affecting 
the  value,  imisrepresented  or  concealed  facts  of  which  he  knew  the 
vendor  to  be  ignorant  (n) ;  or  where  colliery  owners  purchased  the 
adjoining  land  without  disclosing  that  they  had  already  wrongfully 

(o)  De  Lasmlle  v.  Guildford  (1901),  70  L.  J.  K.  B.  533;   [1901]  2  K.  B.  215 

id)  Beniley  Bros.  v.  Metcalfe  ^  Co.  (1906),  75  L.  J.  K.  B.  891;  [1906]  2 
K.  B.  548.  Cp.  Wood  v.  Cojrp&r  Miners'  Co.  (1854),  23  L.  J.  0.  P.  209;  14 
C.  B.  428.  ^     „ 

(e)  Abbott  -1.  Sworder  (1852),  22  L.  J.  C.  235;  aflg.  (1851),  3  De  G.  &  Sm. 
448. 

(/)  Gover's  case  (1875),  46  L.  J.  C.  83;  1  Ch.  D.  182;  Craig  t.  Pmiips 
(1876),  46  L.  J.  C.  49;  3  Ch.  D.  722.  .     „     .   ■„      .oo 

(0)  Kent  V.  Freehold  Land  #  Brichinaking  Co.  (1867),  L.  R.  4  JSq.  6»»; 
reversed  on  other  grounds  (1868),  37  L.  J.  C.  653;  L.  R.  3  Ch.  493;  Lindsay 
Petroleum  Co.   v.   Hurd  (1874),  L.  R.  5  P.  C.  221. 

(_h)  Bagnall  v.   Carlton  (1877),  47  L.  J.  C.  30;  6  Ch.  D.  371. 

(t)  See  ante,   p.   239. 

Qc)  Smith  V.  Harrison  (1857),  26  L.  J.  C.  412. 

(1)  Per  cur.  Coaks  v.  Boswell  (1886),  55  L.  J.  C.  761;   11  App.  Ca.  232. 
(m)  Dolman  v.  Nolces  (1856),  22  Beav.  402;  affd.  (1856),  27  L.  T.  0.  S.  178. 
(«)   Turner    v.     Harvey    (1821),    Jao.    169;    Hay  garth    v.    Wearing    (1871),   40 

L.   J.  0.  577;   L.  R.  12  Eq.  320. 
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■worked  coal  from  it  through  their  own  colliery  (o);  the  transaction 
was  either  set  aside  or  speciiic  performance  refused. — If  the  purchaser 
stands  in  a  fiduciary  relation  to  the  vendor,  he  is  in  general  unable 
to  retain  the  benefit  of  his  purchase,  if  the  same  be  challenged  by 
■the  vendor  (p).  And  in  those  cases  in  which  he  might  be  entitled 
to  dispute  the  application  of  the  rule,  he  is  bound  to  show  that  he 
communicated  all  information  which  was  material  for  the  seller  to 
know  concerning  the  value  of  the  property:  as  where  a  person,  being 
consults  by  another  as  to  the  payment  of  his  debts,  purchased  his 
property,  having  first  obtained  a  valuation  which  he  did  not  dis- 
close {q) ;  where  the  solicitor  of  a  bankrupt  purchased  from  the  trustee 
in  bankruptcy  without  disclosing  the  information  he  had  acquired 
of  the  title  and  value  of  the  property  {r);  but  a  solicitor  to  a  party 
to  a  suit  who  obtains  leave  to  bid  at  a  sale  under  order  of  court,  is 
in  the  position  of  a  stranger,  and  is  not  bound  to  any  fuller  dis- 
closure (s) . — A  purchaser  is  not  in  general  bound  to  disclose  the  state 
of  his  pecuniary  credit:  thus,  a  purchaser  buying  goods  in  the  way 
of  his  trade  is  not  bound  to  disclose  the  fact  that  proceedings  in 
bankruptcy  are  then  pending  against  him  upon  a  debtor's  summonB(i). 
But  if  a  debtor  compounds  with  his  creditors,  knowing  them  to  be 
under  a  false  impression  as  to  the  value  of  his  property,  and  without 
disclosing  the  true  state,  the  composition  may  be  avoided,  and  the 
-creditors  remitted  to  their  original  claims  (m). 

In  sales  by  auction,  before  the  Sale  of  Land  by  Auction  Act, 
1867,  upon  the  condition  that  "  the  highest  bidder  shall  be  the  pur- 
chaser," courts  of  law  held  that  the  employment  by  the  vendor  of  a 
"  puffer,"  or  agent  to  bid  for  the  vendor,  without  disclosing  the  fact, 
was  a  fraud  which  entitled  the  purchaser  to  avoid  the  sale  (x) .  Courts 
of  equity  followed  the  common  law  as  to  bidding  merely  to  enhance 
ihe  price,  but  seems  to  have  allowed  the  employment  of  a  bidder  for 
the  purpose  of  protecting  the  property,  without  disclosing  it;  though 
-the  employment  of  more  persons  than  one  for  this  purpose,  being 

(o)  Phillips  V.  Eomfray  (1871),  L.  R.  6  Ch.  770. 

(?>)  Fox  V.  MacTcreth  (178S),  2  Bro.  C.  C.  400;  2  Wh.  &  T.  L.  C.  Eq.  709; 
Nugent  v.  Nugmt  (1908),  77  L.  J.  C.  271;   [1908]  1  Ch.  546. 

(?)  Tate  V.    Williamson   (1866),  L.  R.  2  Ch.  55. 

(V)  Luddy's  Trustee  v.  Peard  (18S6),  55  L.  J.  C.  884;   33  Ch.  D.  600. 

(s)  Coahs  V.  Boswell  (1886),  55  L.  J.  C.  761;  11  Ap.  Ca.  232. 

(0  Ex  p.  Whittaker  (1875),  44  L.  J.  Bk.  91;  L.  R.  10  Ch.  446. 

(m)  Tindal,  C.  J.,  Vine  v.  Mitchell  (1834),  1  M.  &  Rob.  337;  Gilbert  v.  Endean 
(1878),  9  Ch.  D.  250. 

(a)  Thornett  v.  Raines  (1846),  15  L.  J.  Ex.  230;  15  M.  &  W.  367;  Green  v 
Baverstoch  (1863),  32  L.  J.  C.  P.  181;  14  C.  B.  N.  S.  204. 
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unnecessary,  was  deemed  to  be  fraudulent  («/).  In  order  to  remove 
any  conflict  between  the  courts  of  law  and  equity  upon  the  matter 
the  Sale  of  Land  by  Auction  Act,  1867,  s,  4,  enacted  "  that  from  and 
after  the  passing  of  this  Act,  whenever  a  sale  by  auction  of  land 
would  be  invalid  at  law  by  means  of  the  employment  of  a  pufier, 
the  same  shall  be  deemed  invalid  iii  equity  as  well  as  at  law."  The 
provisions  of  this  statute  have  since  been  extended  to  sales  of  "  goods  " 
by  sect.  68  of  the  Sale  of  Goods  Act,  1893.— The  announcement  that 
property  is  to  be  sold  by  auction  "without  reserve,"  imports  that 
there  shall  be  no  bidding  directly  or  indirectly  on  the  part  of  the 
vendor;  and  the  employment  by  him  of  any  bidder  at  a  sale  under 
such  conditions  without  notice  is  fraudulent  (z).  The  Act  of  1867 
requires,  by  sect.  5,  "that  th-e  particulars  or  conditions  of  sale  by 
auction  of  any  land  shall  state  whether  such  land  will  be  sold  without 
reserve  or  subject  to  a  reserved  price,  or  whether  a  right  to  bid  is 
reserved;  if  it  is  stated  that  such  land  will  be  sold  without  reserve  or 
to  that  effect,  then  it  shall  not  be  lawful  for  the  seller  to  employ  any 
person  to  bid  at  such  sale,  or  for  the  auctioneer  to  take  knowingly  any 
bidding  from  any  such  person."  A  distinction  is  thus  made  between 
a  reserved  price  and  a  reserved  right  to  bid;  and  under  conditions 
stating  the  former  only,  it  is  not  competent  for  the  vendor  to  employ 
a  person  to  bid  up  to  the  reserved  price  (a) .  But  under  a  sale  by 
order  of  ,oourt  "  without  reserve,  but  with  liberty  to  the  parties 
interested  to  bid,"  it  was  held  that  the  mortgagee  in  possession,  who 
conducted  the  sale,  might  bid  up  to  the  amount  of  his  charge  without 
affecting  the  validity  of  the  sale  (b). — By  sect.  6,  "  where  any  sale 
by  auction  of  land  is  declared  either  in  the  particulars  or  conditions 
of  such  sale  to  be  subject  to  a  right  for  the  seller  to  bid,  it  shall 
be  lawful  for  the  seller  or  any  one  person  on  his  behalf  to  bid  at  such 
auction  in  such  manner  as  he  may  think  proper."  The  auctioneer 
bidding  for  the  seller,  besides  the  seller  who  has  reserved  a  right  to 
bid,  will  render  the  sale  voidable  (c). — Sect.  7  abrogates  the  practice 
of  opening  the  biddings  on  any  sale  under  the  direction  of  the  courts 
unless  on  the  ground  of  fraud  or  improper  conduct  in  the  manage- 
ment of  the  sale.  In  order  to  entitle  the  court  to  open  biddings  it 
is  necessary  to  show  fraud,  or  such  misconduct  as  borders  on  fraud;. 

(2/)  Mortimer  v.  Bell  C1865),  35  L.  J.  C.  35;  L.  R.  1  Ch.   10. 
{z)  Robinson  v.   Wall  (1847),  16  L.  J.  0.  401;  2  Phill.  372. 
(a)   OillMt  V.  Gilliat  (1869),  39  L.  J.  C.  142;   L.  R.  9  Eq.  60. 
(i)  Bimmook  v.  Haaett  (1866),  36  L.  J.  C.  146;   L.  R.  2  Ch.  21. 
(o)  Parfitt  V.  Jeplison  (1877),  46  L.  J.  C.  P.  529. 
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or  a  mistake  on  the  part  of  some  official  of  the  court  {d)  ■  And  the 
section  has  been  extended  to  sales  by  private  treaty  requiring  the 
sanction  of  the  court  (e) . — There  is  a  similar  conflict  between  the 
equitable  and  common  law  rule  respecting  a  purchaser  damping  a 
sale  by  auction,  or  combining  with  others  in  a  knock-out,  the  courts 
of  equity  compensating  the  purchaser  for  the  vendor's  right  to  employ 
a  puffer  by  a  correlative  right  to  obtain  the  property  as  cheaply  as 
he  could,  ithe  common  law  insisting  upon  the  value  at  an  auction 
being  ascertained  by  free  competition  (/) .  If  as  a  result  the  property 
were  sold  at  a  gross  undervalue,  or  if  parties  in  a  fiduciary  position 
failed  in  their-  duty  to  obtain  the  highest  possible  price,  it  was  held 
to  be  sufficient  ground  for  refusing  specific  performance  or  for  setting 
aside  the  contract  {g). — The  employment  of  a  bidder  at  a  sale  by 
auction  by  a  third  party  without  the  knowledge  of  the  vendor  is 
immaterial  to  the  validity  of  the  sale;  and  in  the  case  of  a  sale  by  a 
mortgagee,  at  which  the  mortgagor  without  his  knowledge  employed 
a  bidder  to  enhance  the  price,  the  mortgagee  was  held  entitled  to 
enforce  the  eale  Qi). 

Where  a  person  makes  a  representation  to  another  for  the  purpose 
of  inducing  a  contract,  if  it  is  proved  to  be  untrue  to  his  knowledge,, 
an  intention  to  deceive  is  presumed  to  exist,  and  the  contract  i» 
voidable  (i).  Any  inquiry  into  the  belief  of  the  person  is  then 
excluded  (fc) ;  and  the  ulterior  motive  for  making  such  representation 
is  immaterial,  though  it  be  made  with  the  motive  and  in  the  expecta- 
tion of  benefiting  the  person  to  whom  it  is  made  {I). — And  for  the 
purpose  of  inducing  a  contract  "  if  persons  take  upon  themselves  ta 
make  assertions  as  to  which  they  are  ignorant  whether  they  are  truie 
or  false,  they  must,  in  a  civil  point  of  view,  be  held  as  responsible 
as  if  they  asserted  that  which  they  knew  to  be  untrue  ' ' ;  and  the 
contract  thereby  induced  is  voidable  {nt).     Where  two  partners  in 

(d)  Brown  v.  OahshoU  (1869),  38  L,.  J.  C.  717;  Delves  v.  Selves  (1875),  L.  R. 
20  Eq.  77;  In  re  Joseph  Clayton,  Ltd.  (1919),  89  L.  J.  0.  188;   [1920]  1  Ch.  257. 

(e)  Re  Bartlett   (1880),  50  L.  J.  C.  205;   16  Ch.  D.   561. 

(/)  Fuller  V.  Abrahams  (1821),  3  Br.  &  B.  116;  Rawlings  v.  General  TracUnq 
Co.   (1920),  90  L.J.  K.B.  404;   [1921]  1  K.  B.  635. 

(p-)  Twining  v.  Morrice  (1788),  2  Bro.  C.  C.  326;  Walsham  v.  Stainton  (1863). 
32  L.  J.  C.  557;  1  De  G.  J.  &  S.  678. 

(A)   Union  Banh  of  London  f.  Mun»ter  (1887),  57  L.  J.  0.  124;   37  Ch.  D.  51. 

(j)  Knight-Bruce,  L.  J.,  Lake  v.  Brutton  (1856),  8  De  G.  M.  &  G.  440;  25 
L.  J.  C.  842;  Ld.  Blackburn,  BrownKe  v.  Campbell  (1880),  5  An.  Oa.  ^50' 
Halsbury,  L.  C,  Arnison  t.  Smith  (1889),  41  Ch.  D.  368.  ' 

(/t)  Iline  V.  Campion  (1877),  7  Ch.  D.  344. 

(l)  See  ante,  p.  237. 

(m)  Ld.  Oairns,  Seese  Siver  Stiver  Mining  Co.  v.  Smith  (1870),  39  L.  J.  C.  849; 
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■a  bank  joined  in  inducing  another  to  become  a  partner  by  presenting 
to  him  a  statement  of  the  affairs  of  the  bank  which  was  false  to  thq 
knowledge  of  one  of  them,  but  not  to  the  knowledge  of  the  other; 
it  was  held  that  the  incoming  partner  was  entitled  to  rescind  the 
contract  and  to  claim  restitution  against  both;  as  regards  the  innocent 
partner  it  was  held  to  be  "  at  least  a  representation  of  a  fact  of  which 
ho  knew  nothing  whatever,  whether  it  was  true  or  not;  and  if  on 
the  treaty  for  a  purchase,  one  party  makes  a  representation,  he  cannot 
be  afterwards  heard  to  say  that  he  knew  nothing  about  the  matter; 
nor  can  he  be  allowed  to  retain  any  benefit  which  he  might  have 
acquired  from  the  representation  which  he  has  made"  (w).     Upon 
this  principle  where  a  vendor  without  inquiry  sold  land  under  a 
representation  that  it  was  freehold,  which  was  in  fact  copyhold,  the 
purchaser  was  held  entitled  to  have  the  conveyance  set  aside,  and  the 
purchase-money  and  his  expenses  returned  (o).     So,  a  representation 
made  in  a  prospectus  of  a  company  being  untrue  in  fact,  it  is  im- 
material, as  regards  the  right  of  a  shareholder  who  was  thereby 
induced  to  take  shares  to  have  his  name  removed  from  the  register, 
whether  the  directors  when  they  issued  the  prospectus  believed  it  to 
be  true  or  not;  though  that  might  be  material  in  proceedings  against 
the  directors  {p). 

But  an  untrue  representation  made  with  belief  of  its  truth,  though 
it  may  be  sufficient  ground  for  avoiding  a  contract  obtained  upon  the 
faith  of  it,  is  insufficient  to  support  a  substantive  action  of  deceit 
for  damages  against  the  party  making  it;  because  in  order  to  support 
such  action  at  common  law  it  is  held  necessary  that  the  false  state- 
ment should  bo  made  fraudulently,  that  is,  at  least  without  an  honest 
belief  in  its  truth  (g).  "The  authorities  establish  the  following 
propositions:— First,  in  order  to  sustain  an  action  of  deceit,  there 
must  be  proof  of  fraud,  and  nothing  short  of  that  will  suffice. 
Secondly,  fraud  is  proved  when  it  is  shown  that  a  false  representation 
has  been  made  knowingly;  or  without  belief  in  its  truth;  or  recklessly, 
careless  whether  it  be  true  or  false,  for  one  who  makes  a  statement 

L.  B.  i  H.  L.  79;  Maulo,  J.,  Eva-m  v.  Edmonds  (1853),  22  L.  J.  O.  P.  211;  13 
C.  B.  786. 

(«)  Rawlins  v.   Wichfuim  (1858),  2«  L.  J.  0.  188;   3  De  G.  &  J.  304. 

(o)  llari  -v.  Swaine  (1877),  47  L.  J.  0.  6;   7  Ch.  D.  42.  r    „    , 

{p)  Meese  River  Silver  Mining  Co.  v.  Smith  (1870),  39  L.  J.  C.  849;  ■L'- J*-  * 
H.  L.  64;  Angus  v.  Clifford  (1891),  60  L.  .J.  C.  443;  [1891]  2  Qi.  449;  S.  V. 
Adam  v.  Newbigging  (1888),  57  L.  J.  C.  1066;    13  Ap.  Oa.  308. 

(?)  Derry  v.  Peek  (1889),  58  L.  J.  0.  864;  14  Ap.  Ca.  337;  Glasier  v.  Rolls 
(1889),  58  L.  J.  C.  820;  42  Ch.  D.  436;  TUodo^t  v.  Tindall  (1891),  60  L.  J. 
Q.   B.   526. 


CONTRACTS  INDUCED  BY  E'EAUD.  25S 

under  such  circumstances  can  have  no  real  belief  in  the  truth  of 
what  he  states.  Thirdly,  if  fraud  be  proved,  the  motive  of  the  person, 
guilty  of  it  is  immaterial"  {r).  The  burden  of  proving  fraud  in 
an  action  of  deceit  lies  upon  the  plaintiff;  and  it  is  not  sufficient  to 
prove  that  there  existed  no  reasonable  grounds  for  belief  in  the  truth 
of  a  false  representation;  unless  the  absence  of  belief,  as  the  ingredient 
of  fraud,  is  found  as  a  distinct  fact  resulting  therefrom  (s) .  B>it  it 
is  said  that  the  question  to  be  determined  upon  the  evidence  of  the 
grounds  of  belief,  as  the  test  of  the  representation  being  fraudulent, 
is  "  whether  a  reasonable  man  would  be  likely  under  the  circumstances 
so  to  believe"  (t).  Proof  of  actual  knowledge  on  the  part  of  the 
pa,ity  making  the  representation  excludes  all  inquiry  into  his 
belief  (u);  but  constructive  knowledge  of  the  truth  is  not  sufficient 
ground  for  presuming  a  fraudulent  intention,  the  means  of  know- 
ledge for  this  purpose  not  being  deemed  the  same  as  knowledge  (x) , 

The  liability  of  directors  of  a  company  for  the  statements  in  a 
prospectus  is  now  expressly  defined  by  sect.  84  of  the  Companies 
(Consolidation)  Act,  1908,  which  enacts  to  the  effect  that  every 
director  and  promoter  of  a  company,  and  every  person  who  has  autho- 
rised the  issue  of  a  prospectus  inviting  subscriptions  for  shares  or 
debentures,  "  shall  be  liable  to  pay  compensation  to  all  persons  who 
shall  subscribe  for  any  shares  or  debentures  on  the  faith  of  such 
prospectus  for  the  loss  or  damage  they  may  have  sustained  by  reason 
of  any  untrue  statement  in  the  prospectus";  unless  it  is  proved 
"  that  he  had  reasonable  ground  to  believe,  and  did,  up  to  the  time 
of  the  allotment  of  shares  or  debentures,  as  the  case  may  be,  believe, 
that  the  statement  was  true."  The  section  further  provides  for  an 
indemnity  to  any  person  whose  name  is  used  in  the  prospectus  as 
a  director  without  his  authority;  and  gives  a  right  of  contribution 
between  co-directors  in  respect  of  any  liability  for  the  untrue  state- 
inent  {y). 

A  representation  made  by  a  person  in  forgetfulness  of  the  truth 
may  make  him  responsible  as  if  he  made  it  with  knowledge  of  the 

(r)  Ld.  Hersoh«ll,  Serry  v.  Peek  (1889),  58  L.  J.  C.  886;   14  Ap.  Ca.374 

(s)  Berry  v.  Peeh  (1889),  58  L.  J.  0.  »84;  14  Ap.  Ca.  337;  Glasier  v.  Rolls 
(1889),  58  L.  J.  C.  820;  42  Ch.  D.  436;  Angus  v.  Clifford  (1891)  60  L  J  C 
443;    [1891]   2   Ch.   449. 

(0  Ld.  Hersohell,  Berry  v.  Peek  (188i9),  58  L.  J.  0.  S'OO;   14  Ap.  Ca    380 

(«)  Hine  v.   Campion  (1877),  7  Ch.  D.  344. 

(«)  Wilde  V.  Gib&on  (1848),  1  H.  L.  0.  605;  Ld.  Blackburn,  Brownlie  v 
Campbell  (1880),  5  Ap.  Ca.  952. 

(y)  Shepheard  v.  Bray  (1906),  75  L.  J.  O.  633;  [1906]  2  Ch.  235;  Adams  v 
Thrift  (1915),  84  L.  J.  C.  729;   [1915]  2  Ch.  21. 
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truth,  80  far  as  to  avoid  a  contract  induced  by  it.  "  The  mere  fact 
of  forgetfulness  by  a  man  who  has  known  a  certain  fact,  who  is 
asked  whether  that  fact  has  happened  or  not  and  says  positively  that 
it  did  or  did  not,  cannot  possibly  be  an  excuse;  because  if  he  had 
spoken  the  simple  truth  he  would  have  said,  '  I  do  not  recollect 
whether  it  is  so  or  not ' ;  he  takes  upon  himself  the  responsibility 
of  a  positive  statement,  upon  the  faith  of  which  he  knows  that  the 
other  man  is  going  to  deal  for  valuable  consideration  "  {z).  Upon 
this  principle  where  the  trustee  of  a  fund  represented  to  a  proposed 
assignee  that  the  assignor  was  entitled  to  the  fund  and  could  make 
the  ,as8ignm€nt,  forgetting  that  he  had  received  notice  of  a  prior 
incumbrance,  it  was  held  that  he  was  estopped  from  asserting  the 
prior  incumbrance  against  the  claim  of  the  assignee  (a). 

A  representation  true  in  fact,  or  believed  to  be  true,  at  the  time  of 
making  it,  may  by  a  change  of  circumstances  become  untrue  to  the 
knowledge  of  the  maker;  in  such  case  the  continuation  of  such  repre- 
sentation without  disclosure  of  the  truth  renders  voidable  a  contract 
induced  by  it  (6);  as  where  a  person  proposed  to  insure  his  life  upon 
a  declaration  that  he  was  then  in  good  health,  and  before  the  insur- 
ance was  effected  suffered  a  material  change  in  the  state  of  his  health 
which  he  did  not  communicate  (c) ;  and  where  an  insurance  office 
proposed  a  re-insurance  on  a  life,  representing,  as  was  then  the  fact, 
that  they  retained  a  large  share  of  the  risk,  but  before  the  re-insurance 
was  accepted  they  got  rid  of  the  whole  of  their  risk  by  re-insurance 
with  another  office  {d).  So  where  the  prospectus  of  a  company  was 
issued  with  the  names  of  certain  persons  as  directors,  upon  the  faith 
of  which  names  a  person  applied  for  shares,  and  before  allotment  the 
directors  named  retired  and  others  were  appointed  without  notice  to 
the  applicant  (e).— On  the  other  hand,  a  representation  untrue  at  the 
time  it  was  made,  may  by  a  change  of  circumstances  become  true  at 
the  time  it  is  acted  upon;  as  a  prospectus  of  a  company  representing 
that  more  than  half  the  capital  had  been  subscribed,  which  was  not 

(«)  Sdborne,  L.  C,  Browidie  v.  Campbell  (1880),  5  Ap.  Ca.  936;  Romilly, 
M.  R.,  Pulaford  v.  Richards  (1853),  22  L.  J.  C.  562;   17  Beav.  '94. 

(a)  Burrowea  v.  Lock  (1805),  10  Vea.  470,  as  explained  in  Low  v.  Bouvene 
(1891),  60  L.  J.  C.  5i94;    [1891]  3  Ch.  82. 

(6)  Reynell  v.  Sprye  (1852),  21  L.  J.  0.  633;  1  De  G.  M.  &  G.  660;  Davies 
V.  London  #  Prov.  Insce.  (1878),  47  L.  J.  C.  511;   8  Ch.   D.  469. 

(o)  British  Equitable  Insce.  v.  G.  W.  Ry.  (1869),  38  L.  J.  C.  314;  Canning 
V.   Farquhar  (1886),  55  L.  .1.  Q.  B.  225;   16  Q.  B.  D.  727. 

{d)   Train   v.   Baring   (1864),  33  L.  J.  C.  521 ;    4  De  G.  J.   &  S.   318. 

(c)  Anderson's  ease  (1881),  60  L.  J.  C.  269;  17  Ch.  D.  373;  Karberg's  case 
(1892),  61  L.  J.  C.  741;    [1892]  3  Ch.  1. 
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true  at  the  time  it  was  issued,  but  had  beciome  true  at  the  time  of 
an  application  for  shares  (/).  So  where  property  was  sold  under  a 
representation  that  it  produced  a  certain  amount  of  rent  which  was 
not  then  true  in  fact,  but  became  so  before  completion  of  the  sale,  by 
the  rents  being  raised  in  consideration  of  repairs  (gr).  A  misrepre- 
sentation may  be  corrected  at  any  time  before  it  is  acted  upon  by 
clearly  pointing  out  the  previous  error;  but  a  subsequent  correction 
is  ineffectual  in  support  of  the  contract  (h) . 

The  misrepresentation  must  have  in  fact  materially  induced  the 
contract  in  order  to  give  the  right  of  avoidance.  "  It  must  be  a 
representation  dans  locum  contractui,  that  is,  a  representation  giving 
occasion  to  the  contract,  the  proper  interpretation  of  which  appears 
to  be  the  assertion  of  a  fact  on  which  the  person  entering  into  the 
contract  relied,  and  in  the  absence  of  which  it  is  reasonable  to  infer 
he  would  not  have  entered  into  it;  or  the  suppression  of  a  fact,  the 
.  knowledge  of  which  it  is  reasonable  to  infer  would  have  made  him 
abstain  from  the  contract  altogether"  {i).  "  If  the  statement  is  of 
such  a  nature  as  would  be  likely  to  induce  a  person  to  enter  into  a 
contract,  and  it  is  proved  that  he  did  enter  into  the  contract,  it  is  an 
inference  of  fact  that  he  was  induced  to  do  so  by  the  statement  "  (fc). 
But  the  inference  may  be  rebutted  by  evidence  to  the  contrary;  as 
by  proving  that  he  knew  the  truth  at  the  time  of  contracting,  or  that 
he  avowedly  took  the  risk  of  it  upon  himself  (Z).  If  the  statement 
is  ambiguous  the  party  seeking  to  avoid  the  contract  must  prove  that 
he  accepted  the  statement  in  a  sense  that  was  untrue,  and  was  thereby 
induced  to  contract  {m);  but  he  is  entitled  to  put  upon  an  ambiguous 
statement  any  construction  that  the  words  will  reasonably  bear  (re) . — 
The  materiality  of  a  representation  depends  upon  the  circumstances: 
as  in  the  case  of  an  insurance  office  effecting  a  re-insurance  of  a  risk 

(/)  Ship  V.  CrossMl  (1870),  39  L.  J.  C.  550;  L.  R.  10  Eq.  73. 

(g)   Goddard  v.  Jefreys  (1881),  51  L.  J.  C.  57. 

{h)  Amimn  v.   Smith   (1889),  41  Ch.  D.   348. 

{i)  Romilly,  M.  R,,  PuUford  v.  Siohards  (18S3),  22  L.  .1.  0.  563;  17  Beav. 
86;  Ld.  Brougham,  Attvxwd  v.  Small  (1838),  6  01.  &  P.  444;  Ld.  Cranworth, 
National  Exchange  Ca.  of  Glasgow  v.  Brew  (1855),  2  Macq.   120. 

(V)  Ld.  Blackburn,  SmAth  v.  Ohadwich  (18S4),  53  L.  J.  0.  873;  9  Ap.  Oa. 
J96;  Smith  v.  Kay  (1859),  7  H.  L.  0.  751;  Sughes  v.  Twisden  (18861  55 
L.   J.   C.  481.  ^         ^' 

(Z)  Jessel,  M.  R.,  Smith  v.  Chadwick  (1862),  51  L.  J.  C.  697;  20  Oh.  D  44- 
Hatebury,  L.  C,  Arnison  v.  Smith  (1S89),  41  Oh.  D.  360.  ' 

(m)  Smith  v.  Chadwich  (1882),  51  L.  J.  0.  597;  20  Ch.  D.  27:  Bellaira  v 
Tucker  (1884),  13  Q.  B.  D.  562, 

(«)  See  Webster  v.  Bray  (1848),  7  Ha.  159;  Ireland  v.  Livingston  ("1872")  41 
L.  J.  Q.  B.  201;  L.  R.  5H.  L.  395.  \     >   ),  'n 
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with  another  office,  the  representation  that  they  retain  themselves  a 
substantial  share  in  the  risk,  is  material  (o);   in  a  representation 
respecting  a  person's  credit  that  he  was  possessed  of  a  certain  amount 
of  capital,  the  disclosure  that  it  was  borrowed  is  material  (p).    On 
the  other  hand,  upon  a  sale  of  land  subject  to  a  lease,  a  misstatement 
of  the  length  of  the  term  of  years  for  which  it  was  under  lease,  in 
the  absence  of  evidence  whether  to  the  damage  of  the  purchaser  or 
not,  was  held  immaterial  (q).     A  representation  by  a  buyer,  as  the 
reason  for  the  limited  amount  of  his  offer,  that  his  partner  would  not 
consent  to  his  giving  more,  was  held  immaterial  (r). — A  representa- 
tion in  the  prospectus  of  a  company  that  the  directors  had  taken  a 
large  amount  of  shares,  or  that  a  certain  number  had  been  subscribed,, 
contrary  to  the  fact,  is  material  and  entitles  an  aUottee  of  shares  to 
rescind  his  contract  (s).     But  the  non-disclosure  of  the  fact  that  the 
directors  had  taken  a  large  amount    of    the    shares  was  held  im- 
material (t).     And  the  non -disclosure  of  the  fact  that  directors  of 
the  company  had  received  paid-up  shares  from  the  contractor  for . 
their  qualification  was  held,  immaterial  (m)  ;   as  qualification  shares 
need  not  be  held  beneficially  (a;) .   But  a  representation  in  a  prospectus 
that  certain  persons  named  would  act  as  directors  is  material  (i/). 
The  contracts  entered  into  by  the  company  or  the  promoters  are  mado 
material  to  be  stated  in  the  prospectus  by  statute;  and  an  applicant 
for  shares  or  debentures  cannot  be  required  to  waive  compliance  with 
this  condition  {z). 

A  representation  as  to  one  of  several  matters  which  is  material,  or 
a  representation  which  is  untrue  in  a  material  part  may  vitiate  the 
whole  agreement;  "  for  where  a  party  has  induced  another  to  act  on 
the  faith  of  several  representations,  any  one  of  which  he  has  made 
fraudulently,  he  cannot  set  up  the  transaction  by  showing  that  every 
other  representation    was    truly    and    honestly  made  "  (a) ;  without 

M  Traill  V.  Barmff  (18«4.),  33  L.  J.  C.  521;   4  De  G.  J.  &  S.  318. 

M  Corbett  V.  Brown  (1831),  1  L.  J.  C.  P.  13;   8  Bing.  33. 

)g{  Goddard  V.  Jeffreys  (1861),  51  L.  J.  C.  57. 

M   Vernon  v.  Keys  (1810),  12  East,  632;   (1812),  4  Taunt.  488. 

(«)  Henderson  v.  Lacon  (1867),  L.  JR.  5  Eq.  249;   Amison  v.  Smith  (1889>,  41 

Ch.  D.  348.  ' 

(t)  Pulsford  V.  RicJmrds  (1853),  22  L.  J.  G.  559;   17  Beav.  87. 

(u)  Keymarh  ■!.  European  Central  Ry.  (I8166),  L.  R.  7  Eq.  154. 

(x)  Cooper  v.  Griffin  (1892),  61  L.  J.  Q.  B.  563;  [1892]  1  Q.  B.  740;  Howard 
V.  Sadler,  [1893]  1  Q.  B.  1. 

(y)  ICarberg'a  case  (1892),  61  L.  J.  C.  741;    [1892]  3  Ch.  1. 

(z^  See  ante,  p.   243. 

(a.-)  Cranworth,  L.  J.,  Reynell  v.  Sprye  (1852),  21  L.  J.  C.  633;  1  De  G.  M. 
&  G  698;  Wood,  V.-C,  Hallows  v.  Fernie  (1867),  36  L.  J.  C.  273;  L.  R.  3 
Eq    639;   Halebury,  L.  C,  Amison  v.  Smith  (ISSO),  41  Ch.   D.  369. 
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further  proving  that  the  agreement  was  induced  by  those  only,  to 
the  entire  exclusion  of  that  which  is  fraudulent  (&).  It  is  sufficient 
to  avoid  an  agreement  that  a  misrepresentation  has  contributed  to 
induce  it,  though  it  was  not  the  sole  inducement  (c) .  And  though 
the  misrepresentation  is  partial  only  in  its  effect,  the  party  so  obtain- 
ing a  contract  is  not  entitled  to  conform  the  terms  to  the  true  state 
of  facts  and  so  enforce  it  against  the  will  of  the  other  party ;  for  that 
would  be  equivalent  to  making  a  new  contract  (d). 

A  misrepresentation  made  to  a  person  which  is  contradicted  by 
his  own  knowledge  cannot  in  fact  have  induced  the  contract,  and 
therefore  cannot  be  ground  for  avoiding  it;  and  where  the  means 
of  knowledge  are  at  hand  and  the  attention  of  the  party  is  called 
to  them,  the  circumstances  of  the  case  may  be  such  as  to  require 
that  a  knowledge  should  be  imputed  to  him  which  he  ought  to  have 
obtained  (e) :  as  where  a  farm  was  sold  under  the  description  of  being 
in  a  "  ring  fence,"  and  the  purchaser,  who  lived  in  the  neighbourhood, 
must  have  known  that  it  did  not  lie  in  a  ring  fence  (/) ;  and  where  a 
meadow  was  sold  without  stating  that  there  was  a  public  footpath  across 
it,  which  the  purchaser  who  occupied  the  adjoining  house  and  land 
must  have  known  (g);  so  where  the  purchaser  of  property  has  made 
a  full  inspection  and  examination  himself  {h).  But  it  is  no  defence 
that  the  party  to  whom  the  representation  was  made  had  the  means 
of  discovering,  and  might  with  reasonable  diligence  have  discovered, 
what  the  truth  was  (i);  nor  will  it  extend  to  those  matters  which 
would  not  be  revealed  upon  a  cursory  examination  (k).  It  is  also 
no  defence  that  the  agent  of  the  party  deceived  was  apprised  of  the 
true  state  of  facts  (Z).  And  the  knowledge  of  a  party  as  to  the  truth 
of  a  matter  is  quite  immaterial,  if  the  other  party  has  expressly 
guaranteed  it  in  the  contract  (to')  . 

(6)  Turner,  L.  J.,  Nicol's  case  (1859),  28  L.  J.  0/257;  3  De  G.  &  J.  387. 

(c)  Tatton  v.  Wade  (1856),  18  C.  B.  371;  25  L.  J.  G.  P.  240;  Edgingtm  v. 
Fitzmaurice  (1886),  55  L.  J.  C.  650;   29  Ch.  D.  459. 

{d)  Clermont  v.   Tasburgh  (1819),  1  Jac.  &  W.   112. 

(e)  Langda'.e,  M.  E.,  Cla-pham  r.  ShilUto  (1844),  7  Beav.  149. 

(/)  Dyer  v.   Hargrave  (1805),  10  Ves.  505. 

(?)   Oldfield  V.   Round  (1800),  5  Vea.  508. 

(A)  Attwood  V.  Small  (1838),  6  CI.  &  P.  232;  Jennings  v.  Broughton  (1854) 
23  L.  J.  C.  999;  5  De  G.  M.  &  G.  126. 

(j)  Central  Ry.  of  Venezuela  v.  Kisch  (1867,),  36  L.  J.  0.  849;  L.  Jl.  2  H  L 
%Q;  Redgrave  v.   Eurd  (1881),  51  L.  J.  C.  113;   20  Ch.  D.   1. 

(Jc)  Grant  v.  Munt  (1815,),  G.  Coop.  173;  Higgins  v.  Samels  (1&S2),  2  J  &  H 
4«0;   Denny  v.  Sanoock  (1870),  40  L.  J.  C.  193;   L.  R.  6  Ch.   1. 

(0  Wells  V.  Smith  (1914X  83  L.  3.  K.  B.  1614;   [1914]  3  K.  B.  722 

(m)  Cato  V.   Thompson  (1882),  9  Q.  B.  D.  616. 
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On  the  other  hand,  where  a  party  in  fact  relies  upon  the  representa- 
tion, as  intended  by  the  party  making  it,  he  is  in  general  entitled  to 
avoid  the  agreement,  notwithstanding  there  were  means  of  informa- 
tion (w).  He  is  presumed  to  have  acted  upon  the  representation,  as 
against  the  party  who  made  it;  and  the  burden  of  proof  lies  upon 
the  latter  to  show,  not  only  that  he  had  the  means  of  information, 
but  that  he  relied  upon  his  own  information  or  judgment,  and  was 
not  in  fact  misled  by  the  representation  (o).  Where  a  party  has 
acted  upon  a  statement  made  to  a  third  party,  not  acting  as  agent 
to  the  party  deceived,  it  becomes  material  to  consider  whether  he  was 
in  fact  warranted  in  so  doing,  and  in  any  event,  if  the  action  be  for 
damages  for  deceit,  the  statement  must  be  shown  to  have  been  made 
fraudulently  {p).  Where  a.  party  relies  upon  concealment  or  non- 
disclosure to  avoid  his  agreement  he  must  prove  his  own  ignorance 
of  the  matter,  and  that  it  is  not  imputable  to  his  own  fault  or 
negligence  (g) . — Upon  the  above  principles  the  contract  has  been  held 
voidable:  where  the  purchaser  of  a  reversionary  estate  relied  upon  the 
false  statement  of  the  vendor  of  the  rents,  without  himself  inquiring 
of  the  tenants  (r) ;  where  a  lessee  agreed  for  the  lease  of  a  house  upon 
a  representation  of  the  lessor  that  it  was  substantial  and  well-built, 
without  himself  inspecting  it  (s);  where  a  purchaser  relied  upon  maps 
and  plans  of  the  property  produced  by  the  vendor,  in  which  there 
was  a  material  error  (i) ;  where  the  sale  of  a  business  was  effected  by 
misrepresentation  of  the  value,  though  the  purchaser  had  access  to 
the  books  and  accounts  (m).  So  an  underwriter  is  entitled  to  rely 
upon  the  representations  of  the  shipowner,  though  he  has  the  means 
of  correct  information  in  Lloyd's  Shipping  List;  for  there  is  no 
presumption  of  his  knowledge  of  the  contents  in  favour  of  the 
insurer  {x)..  And  a  shareholder  in  a  company  may  repudiate  his 
shares  upon  the  ground  of  fraudulent  statements  in  the  prospectus, 
though  it  refers  to  reports  and  information  to  be  obtained  at  the  office 

in)  Redgrave  v.  Hurd  (18«1,),  51  L.  J.  C.  113;  20  Cli.  D.  1. 

(o)  Torrance  v.  Bolton  (1873,),  42  L.  J.  0.  177;  L.  R.  8  Ch.  118;  Redgrave  v. 
Hurd  (1881),   51  L.  J.  C.   113;   20  Ch.  D.   1. 

ip)  Peek  V.  Gurney  (1873,),  43  L.  J.  0.  19;  L.  R.  6  H.  L.  377;  Tackey  ». 
McBain  (1912),  81  L.  J.  P.  C.  130;    [1912]  A.  C.  186. 

(?)  Stikeman  v.  Dawson  (1847,),  16  L.  J.  C.  205;   1  De  G.  &  Sm.  90. 

(»•)  Dobell  v.  Stevens  (18,25,),  3  L.  J.  0.  S.  K.  B.  89;  3  B.  &  C.  623. 

(s)   Co<c  V.  Middletxm  (1854,),  23  L.  J.  C.  618;   2  Drew.  209. 

(0  Re  Arnold    (1880,),   14  Oh.  D.   270. 

(u)  Mamlius  v.  Wickham  (1858,),  28  L.  J.  C.  ISS;  3  De  G.  &  J.  304;  Redgrare 
V.   JIurd  (1881),  51  L.  J.  C.  113;    20  Ch.  D.   1. 

(a)  Morrison  v.  Universal  Marine  Insoe.  (1872),  42  L.  J.  Ex.  17;  L.  R.  8 
Ex.  40;  unaffected  by  the  reversal  in  Ex.  Oh.  (1873),  42  L.  J.  Ex.  115;  L.  R. 
8  Ex.   197.  ^ 
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which  disclose  the  truth  {y) .  The  prospectus  of  a  company,  referring 
to  the  articles  of  association  as  open  to  inspection,  may  be  construed 
as  explaining  and  correcting  a  doubtful  or  ambiguous  statement  by 
the  articles  (2);  but  it  cannot  thereby  counteract  a  positive  mis- 
statement (a) . 

The  doctrine  of  constructive  notice,  which  operates  against  a  pur- 
chaser for  the  protection  of  the  rights  and  equities  of  third  parties, 
does  not  apply  between  vendor  and  purchaser,  to  correct  a  misrepre- 
sentation or  non -disclosure  of  a  material  fact  (&).  Upon  the  sale  of 
a  lease  a  misrepresentation  of  the  contents  by  the  vendor  is  not 
obviated  by  constructive  notice  of  the  contents  in  the  purchaser  (c). 
In  contracts  for  an  underlease  the  proposed  lessee  is  affected  with 
constructive  notice  of  the  covenants  of  the  original  lease,  but  as 
against  the  proposed  lessor  he  may  rely  upon  a  positive  representation 
made  as  to  such  covenants  (di). 

A  contract  obtained  for  a  principal  (e)  by  an  agent  by  means  of 
fraud  or  misrepresentation  is  voidable  against  the  principal,  as  if  he 
had  obtained  it  himself  by  the  same  means,  although  the  agent,  to  this 
extent,  was  acting  in  the  matter  without  the  authority  or  knowledge 
of  the  principal  (/) .  An  action  will  lie  against  the  principal  to 
recover  damages  caused  by  the  fraud  of  the  agent  committed  in  the 
course  of  the  agency  or  employment,  although  the  fraud  was  not 
known  to  the  principal  {g) .  And  an  action  will  lie  to  recover  money 
received  by  the  principal  under  a  contract  obtained  by  fraud  of  his 
agent,  committed  under  such  circumstances  {h) .  But  in  the  converse 
case,  namely,  of  money  paid  away  in  the  ordinary  course  of  business 
for  a  valuable  consideration  but  in  fraud  of  the  employer  entrusting 

iy)  Central.  Ry.  of  YeneziceLa  t.  Kisch  (1867;),  36  L.  J.  C.  849;  L.  R.  2 
H.  L.  99. 

(z)  Hallows  V.   Fm-nie  (1866,),  L.  K.  3  Ch.  467. 

(o)  Bawiies  v.  Ship  (1868,)>  37  L.  J.  C.  642;   L.  R.  3  H.  L.  343. 

(J)  Jesseil,  M.  R.,  Jones  v.  Simmer  (18S0,),  49  L.  J.  0.  775;  14  Ch.  D.  590; 
Caballei-o  v.  Hmty  (1874),  43  L.  J.  C.  635;  L.  R.  9  Ch.  447.  .See  Hunt  v 
Liick  (1902),  71  L.  J.  C.  239;    [1902]   1  Ch.  428. 

(c)  Jones  V.  Simmer  (1880,),  49  L.  J.  C.  775;  14  Ch.  D.  590;  Moly>ieux  v 
Hawtrey  (1903),  72  L.  J.  K.  B.  873;    [1903]  2  K.  B.  487. 

(<?)  Van  V.  Corpe  (1834),  3  M.  &  K.  269;  Hyde  v.  Warden  (1877),  47  L.  J.  Ex 
121;  3  Ex.  D.  72. 

(«)  Thorne  v.  Heard  (1895),  64  L.  J.  O.  652;  [1895]  A.  C.  495. 

(/)  Broohwell's  cas^e  (1857),  26  L.  J.  C.  855;  4  Drew.  205;  Mullens  v.  Miller 
(1882),  52  L.  J.  C.  360;  22  Ch.  D.  194. 

(g)  Banciok  v.  English  Joint  Stock  Banh  (1867),  36  L.  J.  Ex.  147'  L.  E. 
2  Ex.  259;  Maokay  v.  Commercial  Bank  of  New  Brunswick  (1874),  43  L.  J.  P  c' 
31;  L.  E.  5  P.O.  394;  Lloyd  v.  Grace,  Smith  #  Co.  (1912),  81  L  J  K  B  'll4o' 
[1912]  A.  0.  716.  •     •  ' 

.{h)  Swire  V.  Francis  (1877),  47  L.  J.  P.  C.  18;   3  Ap.  Ca.  106;   Refuge  Assae 
V.  Kettlewell  (1909),  78  L.  J.  K.  B.  519;   [1909]  A.  C.  243. 
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him  with  the  possession  and  apparent  ownership  of  the  money,  the- 
employer  has  no  remedy  against  a  recipient  acting  in  good  faith  {i). 
—The  principal  is  not  responsible  for  representations  of  his  agent 
made  without  his  authority  and  beyond  the  scope  of  the  agency  {k). 
But  where  a  contract  provided  that  a  party  must  verify  all  representa- 
tions made  by  an  agent,  the  principal  was  only  exonerated  in  the  case 
of  honest  mistakes  of  the  agent  {V),  upon  a  principle,  of  general 
application  to  contracts,  "  constructio  legis  non  facit  injuriam  "  (m). 
And  the  agent  is  personally  liable  for  his  own  fraud,  whether  acting 
for  and  by  the  authority  of  his  principal  or  not  (n). 

Upon  the  above  principles  a  company  or  corporate  body  is  generally 
responsible  for  the  misrepresentations  of  directors  and  agents  made 
in  the  exercise  of  their  offices:  a  person  induced  to  apply  for  shares  by 
such  misrepresentations  may  avoid  his  contract  with  the  company  (o) ; 
and  may  recover  back  money  received  by  the  company  under  such 
contracts  (p) ;  but  so  long  as  he  retains  the  shares,  or  if  he  cannot  by 
reason  of  a  winding  up  or  by  any  other  means  repudiate  them,  he 
has  no  remedy  in  damages  against  the  company  (g) .  But  the  circum- 
stances under  which  a  false  statement  is  made  are  of  importance  in. 
fixing  liability  upon  a  company  for  the  false  statements  of  its  agents. 
Thus  the  force  of  a  prospectus  is  spent  upon  the  allotment  of  shares^, 
and  a  transferee  from  an  original  allottee  must  make  a  special  ground 
of  liability  to  enable  him'  to  repudiate  the  shares  for  fraudulent 
statements  contained  in  it  (r) ;  and  an  allottee  of  shares  cannot 
repudiate  shares  which  he  has  been  induced  to  take  by  false  state- 
ments in  a  speech  of  the  chairman  to  a  meeting  of  shareholders,  which 
is  not  addressed  to  the  public  as  an  inducement  to  take  shares,  but 


(i)  Thomson  v.  Clydesdale  Bank  (1893),  6-2  L.  J.  P.  C.  91 ;   [1893]  A.  O.  282. 

(A)  Coleman  v.  Miches  (1885),  24  L.  J.  C.  P.  125;  16  C.  B.  104;  British 
Mutual  Bank  v.  Charnwood  Forest  Ry.  (1887),  56  L.  J.  Q.  B.  449;  18  Q.  B.  D.. 
714;   Thome  v.  Heard  (1896),  64  L.  J.  C.  652;    [1895]  A.  C.  495. 

(0  S.  Pearson  #  Son,  Ltd.  v.  Dublin  Corp.  (1907),  77  L.  J.  P.  C.  1;  [1907] 
A.  C.  351. 

{m)  Rodger  v.  Comptoir  d'Esoompte  de  Paris  (1869),  38  L.  J.  P.  C.  30;  L.  R. 
2  P.  C.  393. 

(«)  Arnot  V.  Briscoe  (1748),  1  Ves.  sen.  95;  Cullen  v.  T/iomson's  Trustees- 
(1862),  4  Maoq.  H.  L.  424. 

(o)  Ayre's  case  (1858),  27  L.  J.  O.  579;  25  Beav.  513;  New  Brunswick  and' 
Canada  Ry.  v.   Conybeure  (1862),  31  L.  J.  0.  297;   9  H.  L.  C.  711. 

(p)   Capel  V.  Sims  Compositions  Co.  (ISSS),  57  L.  J.  C.  713. 

(?)  Houldsworth  v.  Glasgow  Bank  (1880),  5  Ap.  Oa.  317;  Burgess's  case  (1880), 
49  L.  J.  C.  541;  15  Ch.  D.  507.  And  see  Benson's  case  (1887),  57  L.  J.  0. 
249;   37  Ch.   D.  191. 

(r)  Pe^k  V.  Gurney  (1873),  43  L.  J.  C.  19;  L.  R.  6  H.  L.  377;  Andrtfws  v. 
Mockford  (1896),  65  L.  J.  Q.  B.  302;    [1896]  1  Q.  B.  372. 
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is  a  confidential  statement  to  the  company  (s). — The  directors  and 
agents  who  issue  a  prospectus  containing  fraudulent  misrepresenta- 
tions are  themselves  personally  liable  to  the  persons  to  whom  they 
arc  addressed  and  who  are  deceived  by  them;  and  the  remedy  against 
the  directors  and  that  against  the  company,  if  any,  may  be  prosecuted 
concurrently  {t).  But  directors  are  not  liable  for  representations 
made  by  co-directors  or  other  officers,  which  they  have  not  themselves 
expressly  or  tacitly  authorised  or  adopted  (m). 

An  agreement  cannot  be  avoided  by  a  party  upon  the  ground  that 
he  was  induced  to  agree  by  the  fraud  of  a  third  party  in  which  the 
other  party  to  the  agreement  was  not  implicated  (x) ;  and  a  director 
or  other  agent  acting  in  a  matter  which  is  beyond  the  scope  of  his 
employment  or  authority  is  for  the  purpose  of  liability  of  the  com- 
pany treated  as  a  stranger  in  respect  of  unauthorised  statements  (y). 
Upon  this  principle  where  a  mortgagee  sold  the  mortgaged  property 
b}'  auction,  and  the  mortgagor  without  his  knowledge  employed  a 
bidder  at  the  auction  to  enhance  the  price,  it  was  held  that  the  buyer 
eould  not  take  advantage  of  the  fraud  to  avoid  the  sale  (^). 

A  party  who  has  been  induced  to  make  a  contract  by  the  fraud  or 
misrepresentation  of  the  other  party,  under  the  above  conditions, 
acquires  the  right,  on  discovering  the  truth,  to  elect  whether  he  will 
affirm  or  avoid  it;  but  the  contract  continues  valid  until  he  determines 
his  election  (a) . — He  may  determine  his  election  by  express  words  or 
by  some  unequivocal  act,  under  circumstances  which  render  such  words 
or  act  binding  (6).  He  may  also  bring  an  action  claiming  to  have 
the  contract  Rescinded  and  restitution;  in  which  case  the  rescission 
by  order  of  the  court  relates  back  to  the  commencement  of  the  action 


(s)  He  Devala  Gold  Mining  Co.  (1863),  52  L.  J.  C.  434;   22  Ch.  ,D.  593. 

(<)  KemierMm  v.  Laoon  (1867),  L.  E..  5  Eq.  249;  Capel  v.  Sims  Componifiona 
Co.  (1888),  57  L.  J.  C.  713.  And  see  the  Oompaniea  (Consolidation)  Act,  1908, 
ante,   p.    253, 

(«)  Weir  T.  Bell  (1878),  47  L.  J.  Ex.  704;  3  Ex.  D.  238;  CargiU  v.  Bower 
(1878),  47  L.  J.  C.  649;   10  Ch.  D.  502;   Re  I>enham  (18«3),  25  Oil.  D.  752. 

(a;)  Masters  v.  Ibberson  (1849),  18  L.  J.  C.  P.  348;  8  C.  B.  100;  Pidsford  v. 
Michards  (1853),  22  L.  J.  C.  559;  17  Beav.  87. 

(y)  Burnes  v.  Pennell  (1850),  2  H.  L.  C.  497;  British  Mutual  Bkg.  Co.  v. 
Charnwood  Fore&t  Ry.  (1887),  56  L.  J.  Q.  B.  448;  18  Q.  B.  D.  714;  Barnett, 
Soares  ^  Co.  v.  iS.  London  Tramways  (1887),  56  L.  J.  Q.  B.  452;  18  Q.  B  d' 
«15. 

(z)   Union  Bank  of  London  r.  Munsteir  (1887),  57  L.  J.  0.  124;   37  Ch.  D.  51. 

(«)  Stevenson  v.  Nevmham  (1853),  22  L.  J.  C.  P.  110;  13  C.  B.  1285;  OaTces 
T.  Turqu.and.  (1867),  36  L.  J.  C.  949;  L.  R.  2  H.  L.  325. 

(S)  Clough  V.  L.  #  iV.  W.  Ry.  (1871),  41  L.  J.  Ex.  17;  L.  R.  7  Ex.  26; 
Morriso-n  v.   Universal  Maritte  Insoe.  (1873),  42  L.  J.  Ex.  115;   L.  R.  8  Ex.   197. 
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which  determines  his  election  (c).— He  may  also  claim  to  avoid  the 
contract  by  way  of  defence  to  any  action  or  legal  proceeding  brought 
upon  it;  for  "  the  mere  fact  that  the  party  to  the  fraud  has  issued  a 
writ  and  commenced  an  action  before  the  rescission  is  not  such  a 
change  of  position  as  would  preclude  the  defrauded  party  from  exer- 
cising his  election  to  rescind  "  (d);  but  where  such  a  defence  is  raised 
it  is  necessary  to  prove  some  act  of  avoidance  in  support  of  it,  as  the 
return  of  goods  sold  or  such  other  unequivocal  act  as  the  case  may 
require  (e). — Where  the  contract  results  in  investing  the  party  with 
property  to  which  liabilities  are  incident,  as  an  allotment  of  shares 
m  a  company,  it  is  necessary  in  order  to  discharge  himself  from 
liability,  not  only  to  rescind  the  contract,  but  also  to  disclaim  the 
property.  Accordingly,  in  an  action  against  a  shareholder  in  a  com- 
pany for  calls,  it  is  necessary  to  prove  that  as  far  as  possible  he  has 
disclaimed  the  shares  (/) .  The  effect  of  disclaiming  the  shares  upon 
the  ground  of  a  fraudulent  allotment  is  to  discharge  the  liability 
ab  initio ;  and  a  shareholder  is  entitled  to  the  full  benefit  of  such 
discharge,  though,  in  ignorance  of  the  fraud,  he  has  accepted  a  can- 
cellation of  the  shares  upon  other  grounds,  or  they  have  been  forfeited 
for  non-payment  of  calls  (gr). 

If  the  party,  upon  discovering  the  fraud,  affirms  the  contract  by 
some  unequivocal  act,  he  cannot  afterwards  revoke  his  election, 
according  to  the  maxim,  "  quod  semel  placuit  in  electionihus  amplius 
displicere  non  potest  " ;  and  as  he  cannot  approbate  and  reprobate  he 
cannot  elect  to  affirm  the  contract  in  part,  and  avoid  it  in  other  part, 
unless  the  two  parts  are  so  severable  as  to  form  independent  con- 
tracts (h) .  Where  a  person  was  induced  to  undertake  work  for  another 
for  a  certain  sum  upon  a  fraudulent  misrepresentation  of  the 
quantities,  and  after  discovering  the  fraud  continued  and  completed 
the  work;  it  was  held  that  he  could  claim  payment  only  according  to 
the  contract  price  (i) .     Where  a  person  had  been  induced  by  f raudu- 

(c)  Heese  River  Silver  Mining  Co.  ».  Smith  (1870),  39  L.  J.  C.  849;  L.  R. 
4  H.  L.  64. 

id)  Clough  V.  L.  #  iV.  W.  Ry.  (1871),  41  L.  J.  Ex.  17;  L.  R.  7  Ex.  26; 
Morrison  v.   Universal  Marine  Insoe.  (1873),  42  L.  .T.  Ex.  115;  L.  R.  8  Ex.  197. 

(«)  Dawes  V.   Harness  (1875),  44  L.  J.  C.  P.  194;   L.  R.  10  0.  P.   166. 

(/)  Deposit  Life  Assoe.  v.  Aysoough  (1856),  26  L.  J.  Q.  B.  29;  6  E.  &  B. 
761;   Bwlch-y-Plwm  Co.  v.  Baynes  (1867),  36  L.  J.  Ex.  183;  L.  R.  2  Ex.  324. 

ig)   Wright's  oase  (1871),  41  L.  J.  C.  1 ;   L.  R.  7  Ch.  55;   Aaron's  Reefs,  Ltd.. 
V.   Tmsl   (1896),  66  L.  J.  P.  C.  54;    [1»96]  A.  C.  273. 

(A)  Clough  V.  L.  #  N.  W.  Ry.  (1871),  41  L.  J.  Ex.  17;  L.  R.  7  Ex.  26; 
United  Shoe  Manufaoturing  Co.  v.  Brunei  (1909),  78  L.  J.  P.  C.  101;  [1909], 
A.  C.  330;   The  Kin  Tye  Loong  v.  Seth  (1920),  89  L.  J.  P.  O.   113. 

(»)  Selway  v.   Fogg  (1839),  8  L.  J.  Ex.  19«;   5  M.  &  W.  83. 
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lent  misrepresentations  to  take  a  lease  of  a  mine,  and  had  continued 
to  work  the  mine  after  discovery  of  the  truth,  he  was  held  to  have 
lost  the  right  of  disclaiming  the  lease  (fc) .  Where  the  party  defrauded, 
after  full  knowledge  of  the  fraud,  gave  notice  that  he  insisted  on 
the  performance  of  the  contract  by  a  certain  time,  otherwise  he  should 
consider  it  at  an  end  on  the  ground  of  the  delay,  he  was  held  to  have 
affirmed  the  contract,  though  it  was  not  afterwards  performed  within 
the  time  stated  (l). — Upon  this  principle  a  person  who  has  been  in- 
duced to  take  shares  in  a  company  by  misrepresentations  in  the 
prospectus,  and  after  discovering  the  truth  exercises  the  rights  of  a 
shareholder,  cannot  disclaim  the  shares  and  get  his  name  removed 
from  the  register:  as  where  he  has  contracted  to  sell  the  shares  (m); 
or  has  accepted  dividends  (n) ;  or  has  done  any  other  unequivocal  act 
of  ownership  (o). — And  the  party  who  has  once  determined  his 
election  to  affirm  a  fraudulent  contract  cannot  afterwards  avoid  it 
upon  the  discovery  of  additional  incidents  of  fraud;  the  effects  of 
such  discovery  being  only  to  corroborate  the  fraud  which  has  been 
waived,  and  not  to  revive  the  right  of  avoidance  (pi).  But  the  dis- 
affirmance of  a  contract  in  fact  may  be  supported  by  any  grounds 
of  fraud  subsequently  discovered  {q). 

Delay  in  determining  his  election  may  operate  presumptively  in 
affirmance.  "  Lapse  of  time  without  rescinding  will  furnish  evidence 
that  he  has  determined  to  affirm  the  contract;  and  where  the  lapse  of 
time  is  great,  it  probably  would  in  practice  be  treated  as  conclusive 
evidence  to  show  that  he  has  so  determined"  (r).  "But  in  every 
case,  if  an  argument  against  relief  which  otherwise  would  be  just 
is  founded  upon  mere  delay,  the  validity  of  that  defence  must  be 
tried  upon  principles  substantially  equitable.  Two  circumstances 
always  important  in  such  cases  are,  the  length  of  the  delay  and  the 
nature  of  the  acts  done  during  the  interval  which  might  affect  either 

(Q   Viffers  V.  Pike  (1842),  8  01.  &  F.  562. 

(0  Maebryde  v.    Weehes   (1856),  22  Beav.   533. 

(m)  Brigg's  case   (1866),  L.  E,.  1  Eq.  483. 

(«)  Clarke  v.  Dickson  (185«),  27  L.  J.  Q.  B.  223;  E.  B.  &  E.  148:  Sheffield's 
case  (1859),  28  L.  J.  0.  325;   1  Johns.  451. 

(o)  Cm-gill  t.  Sower  (1878),  47  L.  J.  C.  649;  10  Oh.  D.  502;  York  Tramways 
Co.  V.  Willows  (1882),  51  L.  J.  Q.  B.  409;  8  Q.  B.  D.  6«5;  Reid  v  London 
amd  Stafford  Insoe.   (1884),  53  L.  J.  0.  351. 

(p)  Campbell  v.  Fleming  (1834),  3  L.  J.  K.  B.  126;  1  A.  &  B.  40;  Zaw  v.  Law 
(1904),  74  L.  J.  C.  169;   [1905]  1  Ch.  140. 

(?)  Wright's  case  (1871),  41  L.  J.  C.  1;  L.  R.  7  Ch.  55. 

(»-)  Per  cur.  Clqugh  v.  L.  S;  N.  W.  Sy.  (1871),  41  L.  J.  Ex.  17;  L.  R  7  Ex 
26;  Martin  v.  Pyoroft  (1862),  22  L.  J.  0.  92;  2  De  G.  M.  &  G.  785;  Morrison 
V.  Universal  Insce.  (1873),  42  L.  J.  Ex.  115;  L.  R.  8  Ex  197- 
Louth  Ry.  (1876),  46  L.  J.  C.  259;  2  Ch.  D.  663. 
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party,  and  cause  a  balance  of  justice  or  injustice  in  taking  the  one 
course  or  the  other,  so  far  as  relates  to  the  remedy  "  (s).  Where  a 
contract  of  insurance  is  voidable  for  concealment,  if  the  insurer  by 
delaying  his  election  prevented  the  assured  from  insuring  elsewhere, 
he  would  be  held  bound  by  the  insurance  (t).  Upon  this  principle 
a  shareholder  who,  having  been  induced  to  take  shares  by  the  fraud 
of  the  company,  applies  to  the  court  to  have  his  name  removed  from 
the  register,  should  do  so  promptly,  and  in  case  of  delay  his  applica- 
tion will  in  general  be  refused  (u).  But  "  it  is  difficult  to  lay  down 
any  general  rule  as  to  the  time  within  which  objections  of  this 
character  should  be  made  the  ground  of  repudiation  of  shares  after 
they  have  once  been  discovered ;  in  every  case  attention  must  be  paid 
to  the  circumstances  "  {x).  A  delay  pending  the  hearing  and  deci- 
sion of  the  case  of  another  shareholder  in  the  same  position,  which 
is  agreed  to  be  taken  as  a  representative  case,  does  not  prejudice  the 
party,  although  a  winding  up  order  has  intervened  {y) . — Delay  is 
not  imputable  against  the  party  defrauded  until  he  has  knowledge 
of  the  fraud,  or  at  least  such  means  of  knowledge  as  he  was  bound 
to  avail  himself  of  (z).  And  it  lies  upon  the  party  against  whom 
the  fraud  is  established  and  who  charges  the  delay,  to  prove  the 
knowledge  in  the  other  party,  and  the  time  of  acquiring  it  (a). 
Delay  is  no  answer  to  a  substantive  action  for  damages  caused  by 
fraud,  at  law  or  in  equity,  except  under  the  Statute  of  Limitations  (6). 

Avoidance  of  the  agreement  involves  a  restitution  of  the  parties  to 
their  original  rights  and  property;  it  can  be  effected  only  upon  this 
condition,  and  therefore  only  so  long  as  such  restitution  is  possible  (c). 
"  A  contract  voidable  for  fraud  cannot  be  avoided  when  the  other 


(s)  Per  cur.  Lindsay  Petroleum-  Co.  v.  Hurd  (1874),  L.  R.  5  P.  C  240;  Erlanger 
V.  New  Sombrero  Phostphate  Co.  (1878),  3  Ap.  Ca.  1218. 

{t)  See  Morrison  v.  Universal  Marine  Insoe.  (1873),  42  L.  J.  Ex.  115;  L.  R. 
8  Ex.  197. 

(m)  Central  Ry.  of  Venezuela  v.  Kisch  (1867),  36  L.  J.  C.  849;  L.  B.  2  H.  L. 
99. 

(»)  Cairns,  L.  C,  Ogilme  v.  Giirrie  (1868),  37  L.  J.  0.  541;  Turner,  L.  J., 
Jennings  v.  Broughton  (1854),  23  L.  J.  C.  999;   5  De  G.  M.  &  G.   140. 

(y)  'Pawle's  case  (1869),  38  L.  J.  0.  318;  L.  R.  4  Ch.  497;  McNieU's  case 
(1870),  39  L.  J.  G.  822;  L.  R.  10  Eq.  503;  lie  Scottish  Petroleum  Co.  (1882), 
51  L.  J.  C.  841;  23  Oh.  D.  413. 

(z)  Browne  v.  McClintock  (1873),  L.  R.  6  H.  L.  456;  Erlanger  v.  New 
Sombrero  Phosphate  Co.   (1878),  3  Ap.  Ca.  1218. 

(a)  Lindsay  Petroleum  Co.  v.  Hurd  (1874),  L.  R,  5  P.  C.  221;  Halsbury, 
L.  C,  Arnison  v.  Smith  (1889),  41  Ch.  D.  370. 

(S)  PeeJe  v.   Gurney  (1873),  43  L.  J.  C.  19;   L.  R.  6  H.  L.  377. 

(c)  Ld.  Cranworth,  Western  Bank  v.  Addie  (1867),  L.  R.  1  So.  Ap.  164; 
Bramwell,  L.  J.,  Chynoweth's  case  (1880),  15  Ch.  D.  20. 
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party  cannot  be  restored  to  his  status  quo.  For  a  contract  cannot 
be  rescinded  in  part  and  stand  good  for  the  residue.  If  it  cannot 
be  rescinded  in  toto,  it  cannot  be  rescinded  at  all;  but  the  party 
■complaining  of  the  non-performance,  or  the  fraud,  must  resort  to 
an  action  for  damages"  (d).  To  this  rule  there  is  the  apparent 
exception,  which  entitles  a  party  misled  by  the  conduct  of  another 
to  sue  for  the  value  of  services  rendered,  instead  of  for  the  contract 
price  (e).  Where  the  contract  has  been  completely  executed  there 
cannot  be  rescission  for  misrepresentation  unless  fraudulently 
made  (/) .  Thus  if  a  person  induced  by  fraud  to  buy  goods  can 
return  the  goods,  he  may  recover  back  the  price  paid,  or  if  he  bought 
on  credit  he  may  refuse  payment;  but  if  he  cannot  or  does  not  return 
the  goods  he  must  pay  the  price  or  their  value  (gr).  And  if  a  bill 
is  given  for  goods  sold  and  delivered  the  buyer  cannot  avoid  the  bill 
on  the  ground  of  the  sale  being  fraudulent  so  long  as  he  retains  the 
goods  (h). — So  a  shareholder  who  has  been  induced  to  take  shares 
by  fraud  of  the  company  must  disclaim  the  shares  and  get  his  name 
jemoved  from  the  register  (i).  If  the  shares  have  been  converted 
into  new  shares  or  otherwise  materially  changed  so  that  they  cannot 
be  restored  in  the  same  state,  he  cannot  avoid  his  original  contract  (k) . 
— But  if  the  subject  of  fraudulent  sale  be  practically  valueless,  as 
a  concession  from  a  foreign  government  that  had  become  forfeited 
before  sale,  there  is  nothing  to  return,  and  the  sale  may  be  avoided  (l) . 
And  upon  the  sale  of  a  business  which  is  insolvent  and  which  after- 
wards fails,  so  that  there  is  nothing  to  restore,  the  contract  may  be 
avoided,  and  the  money  paid  as  the  price  recovered  back  (m). — Where 
the  purchaser  of  land  or  other  real  estate  had  taken  possession,  he 
could  not,  at  common  law,  afterwards  avoid  the  contract  and  reclaim 
the  purchase-money  or  liis  deposit,  because  "  the  intermediate  occupa- 
tion was  a  part  execution  of  the  agreement,  which  was  incapable  of 
being  rescinded;  "  and  "  where  a  contract  is  to  be  rescinded  at  all, 

(d)  Per  cur.  Sheffield  Nickel  Co.  v.  Unwin  (1877),  46  L.  J.  Q.  B.  299;  2 
■Q.  B.  D.  214. 

(«)  Steven  S;  Co.  v.  Bromley  ^  Son  (1919),  88  L.  J.  K.  B.  1147:  [19191  2 
K.  B.  722. 

(/)  Seddo^t  V.  North  Eastern  Salt  Co.  (1904),  74  L.  J.  C.  199;    [1905]  1  Cli.  326. 

(g)  Sale  of  Goods  Act,  1893,  as.  8,  49;  ClarJee  v.  Dickson  (1858),  27  L.  J. 
<i.  B.  223;  E.  B.  &  B.  148. 

(A)  Sully  V.   Frean  (1854),  10  Ex.  535. 

(»)  See  ante,  p.  2S3, 

(k)  Clarke  v.  Dicksm  (1858),  27  L,  J.  Q.  B.  223;  E.  B.  &  E.  148. 

(l)  Phmphate  Sewage  Co.  v.  Rartmont  (1877),  46  L.  J.  C.  661;   5  Ch.  D.  394. 

(>»)  Adam  v.  NewUgging  (1888),  57  L.  J.  C.  1066;   13  Ap.  Ca.  308. 


266 


CAUSES  VrriATING  AGREEMENT. 


it  must  be  rescinded  in  Mo,  and  the  parties  put  in  statu  quo  "  (n). 
But  in  equity,  and  the  equitable  rule  must  now  prevail,  the  mere 
possession  of  the  property  taken  under  a  contract  of  sale,  which  is 
vitiated  by  fraud  or  other  sufficient  cause,  does  not  prevent  the  court 
ordering  a  rescission  of  the  sale  and  a  reconveyance  of  the  property 
upon  equitable  terms  if  the  situation  of  the  parties  has  not  been 
altered  in  any  substantial  way  (o).  And  the  court  can  give  com- 
pensation for  the  possession  had  by  ordering,  if  necessary,  an  account 
of  the  rents  and  profits  taken,  or  the  payment  of  an  occupation 
rent  (p).  And  in  the  converse  case  where  the  vendor  is  entitled  to 
set  aside  a  conveyance,  the  court  will  decree  the  land  to  stand  security 
for  what  has  been  paid  with  interest  (q) . 

Although  from  the  causes  above-mentioned  it  is  no  longer  open 
to  the  party  defrauded  to  avoid  the  agreement,  he  may  have  a  remedy 
for  the  fraud  by  action  for  damages  or  compensation  for  the  loss 
occasioned  by  it,  provided  the  fraud  amounts  to  a  substantive  cause 
of  action  against  the  party  who  committed  it  (r) .  But  in  such  action 
he  cannot  recover  any  damages  which  might  have  been  prevented 
by  avoiding  the  contract  when  he  had  the  opportunity,  if  any,  of 
which  he  did  not  avail  himself;  as  the  loss  upon  shares  which  he 
might  have  repudiated  before  they  fell  in  value,  or  the  deterioration 
of  goods  which  he  might  have  returned  (s). 

Proprietary  rights  which  have  been  acquired  by  third  parties  for 
value  and  without  notice  of  the  fraud  cannot  be  displaced,  upon  the 
party  defrauded  electing  to  avoid  the  contract  (i).  Thus  if  a  person, 
having  obtained  goods  by  means  of  a  fraud  upon  the  seller,  transfers 
them  to  a  third  party,  who  takes  tlieni  bona  fide  and  without  notice 
of  the  fraud,  the  latter  acquires  a  good  title  to  the  goods  which  canuot 
afterwards  be  defeated  by  the  original  seller  (m).     The  same  rule 

(«)  Hunt  V.  Silk  (1804),  5  East,  449;  BlacUurn  v.  Smith  (1849),  18  L.  J.  Ex. 
187;  2  Ex.   763. 

(o)  Lindsay  Petroleum  Co.  v.  Hurd  (1874),  L.  B.  5  P.  C.  221. 

Ip)  King  V.  King  (1833),  1  M.  &  K.  442.       ' 

(q)  Addison  v.  Dawson  (1711),  2  Vera.  678;  Aylesford  (Earl)  v.  Morris  (1873), 
42  L.  J.  C.  546;  L.  R.  8  Ch.  484. 

(!•)  Campbell,  C.  J.,  Clarke  v.  Bickmn  (1856),  27  L.  J.  Q.  B.  223;  E.  B.  &  E. 
148;  Blackburn,  J.,  Reg.  v.  Sadlers'  Co.  (1863),  32  L.  J.  Q.  B.  337;  10  H.  L.  C. 
404. 

(s)  Ogilvie  V.  Currie  (1866),  37  L.  J.  C.  541;  Waddell  v.  Blockey  (1879),  48 
L.  J.  Q.  B.  517;  4  Q.  B.  D.  678.     See  Arnison  v.  Smith  (1889),  41  Ch.  D.  348. 

(0  Stevenson  v.  Neimiham  (1853),  22  L.  J.  C.  P.  110;  13  C.  B.  285;  Pease 
V.  Gloaheo  (1866),  L.  B.  1  P.  C.  219.  See  Stoddart  v.  Union,  Trust,  Ltd.  (1912), 
80  L.  J.  K.  B.  140;    [1912]  1  K.  B.  181. 

(«)  Sale  of  Goods  Act,  1893,  s.  23;    White  v.   Garden  (1851),  20  L.   J.  0.  P. 
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applies  in  favour  of  a  third  party  to  whom  the  goods  have  been 
pledged,  or  who  has  taken  a  lien  or  equitable  charge  upon  the  goods 
from  the  fraudulent  buyer,  without  notice  of  the  fraud  (a?).  But  a 
person  taking  the  goods  or  any  interest  in  them  from  the  fraudulent 
buyer  with  notice  of  the  fraud,  can  acquire  no  better  title  than  the 
latter  can  give,  and  the  seller  may  avoid  the  contract  and  recover 
back  the  goods  from  him  at  any  time  (z/)  .—In  the  case  of  the  bank- 
ruptcy of  the  fraudulent  buyer,  vesting  the  property  of  the  bankrupt 
in  the  trustee,  the  latter  acquires  no  better  title  than  the  bankrupt,, 
and  the  seller  may  avoid  the  sale  and  recover  back  the  goods  from 
the  trustee  who  has  taken  possession  under  the  bankruptcy  {z);  nor 
can  the  trustee  claim  to  retain  the  goods  under  the  reputed  ownership 
clause,  for  the  possession  of'  the  bankrupt  is  in  reference  to  his  pro- 
prietary right  which  exists  until  disaffirmance  of  the  sale  (a) .  And 
where  the  trustee  in  bankruptcy  successfully  impeaches  a  conveyance 
as  a  fraud  upon  creditors,  a  party  to  the  fraud  cannot  prove  in  the 
bankruptcy  for  the  consideration  money  which  he  has  paid  (6). — Upon 
the  same  principle  of  saving  the  intervening  rights  of  third  parties, 
a  shareholder  who  has  been  induced  to  take  shares  by  a  fraudulent 
prospectus  or  representations  of  the  company,  cannot  repudiate  the 
shares  and  claim  the  removal  of  his  name  as  a  shareholder,  after 
creditors  have  a^cquired  rights  against  the  existing  shareholders  as 
appearing  on  the  register  (c).  Therefore,  a  shareholder  cannot  claim 
to  have  his  name  removed  after  a  petition  for  winding  up,  or  after 
the  passing  of  a  resolution  for  a  voluntary  winding  up  {d) ;  or  after 
the  company  have  declared  themselves  insolvent  and  stopped  pay- 
ment, though  no  petition  for  winding  up  has  been  presented  (e). 
But  an  action  commenced  by  a  shareholder  for  the  removal  of  his 
name  is  not  barred  by  a  petition  for  winding  up  afterwards  presented 

166;  10  0.  B.  919;  Babooch  v.  Lawspn  (1880),  49  L.  J.  Q.  B.  408;  5  Q.  B.  D. 
284.  . 

(»)  Att&nbormgh  v.  St.  Katharine  Dochs  (1878),  47  L.  J.  0.  P.  763;  3  C.  P.  D. 
450. 

iy)  Clough  V.  L.  #  N.  W.  Ry.  (1871),  41  L.  J.  Ex.  17;  L.  E.  7  Ex.  26. 

(z)  Ex  p.  Barnett  (1876),  45  L.  J.  Bk.  120;  3  Ch.  D.  123;  Ex  p.  Ward  (1905), 
74  L.  J.  K.  B.  324;  [1905]  1  K.  B.  465:  Tilley  v.  Bowman  (1910),  79  L.  J. 
K.  B.  647;   [1910]  1  K.  B.  745. 

(«)  Load  V.   Green  (1846),  15  L.  J.  Ex.  113;   15  M.  &  W.  216. 

(6)  Ex  p.  Myers  (1908),  77  L.  J.  K.  B.  386;   [1908]  1  K.  B.  941. 

(e)  Cairna,  L.  C,  T<mnent  v.  Glasgow  Bank  (1879),  4  Ap.  Oa.  621. 

{i)  Oakes  v.  Turqiumd  (1867),  36  L.  J.  0.  949;  L.  R.  2  H.  L.  325;  Kent  v. 
Freehold  Land  Co.  (1866),  37  L.  J.  0.  653;  L.  B.  3  Ch.  '493;  Stone  v.  City  and 
County  Bank  (1877),  47  L.  J.  C.  P.  681;  3  O.  P.  D.  282;  Me  Scottish  Petroleum 
Co.   (1883),  23  Ch.  D.  413. 

(e)  Tennent  v.  Glasgow  Bank  (1879),  4  Ap.  Oa.  621.  See  Carting  v.  London 
and  Leeds  Bank  (1867),  56  L.  J.  0.  321. 
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and  an  order  made  upon  it  pending  the  action  (/).  Such  shareholder 
has  no  remedy  for  the  fraud  against  the  assets  of  the  company,  or 
ag'ainst  the  other  shareholders  and  contributories,  in  the  course  of 
the  winding  up  (g). 

Where  the  possession  of  goods  is  obtained  from  the  owner  by  a 
mere  fraud  without  any  contract  to  give  a  title,  the  fraudulent 
possessor  can  transfer  no  title  to  another,  and  the  owner  may  recoveir 
back  the  goods  from  a  third  party,  though  he  bought  them  without 
notice  of  the  fraud  (h) :  as  where  a  person  obtained  possession  of 
goods  under  the  fraudulent  misrepresentation  that  he  was  authorised 
to  buy  them  for  a  principal,  to  whom  the  sale  purported  to  be  made, 
it  was  held  that  there  was  in  fact  no  contract  to  support  the  posses- 
sion, and  the  owner  might  recover  the  goods  from  a  transferee  to 
whom  the  fraudulent  possessor  had  sold  or  pledged  them  without 
notice  of  the  fraud  ( j) ;  so  where  a  person  by  misrepresenting  himself 
to  be  a  member  of  a  firm  to  whom  the  owner  of  goods  intended  to 
sell  them  obtained  delivery  to  himself,  and  then  pledged  them  with 
a  third  party  (l) ;  so  where  a  person  obtained  the  possession  of  goods 
by  taking  advantage  of  a  similarity  of  name  and  address  to  mis- 
represent himself  to  be  a  person  known  to  the  seller,  and  supposed  by 
him  to  order  the  goods  and  to  whom  he  intended  to  deliver  them  (m) ; 
for  it  is  generally  true  that  mere  possession  without  ownership  does 
not  entitle  the  possessor  to  confer  abetter  title  than  he  himself  has  (w). 
— In  the  case  of  the  owner  of  goods  prosecuting  and  obtaining  a 
conviction  of  the  person  obtaining  the  goods  by  fraud  or  other  wrong- 
ful means  amounting  to  larceny,  the  owner  may  recover  the  property 
against  an  innocent  buyer  from  the  offender,  and  the  court  before 
which  he  is  convicted  is  empowered  to  award  restitution  by  a  summary 
order ;  but  if  the  fraud  or  wrongful  means  do  not  amount  to  stealing, 
the  goods  do  not  revest  in  the  party  defrauded  by  reason  only  of  the 
conviction    of    the    offender  (o).      There  is  also  jurisdiction  under 

(/)  Seess  River  Silver  Mining  Co.  v.  Smith  (1869),  39  L.  J.  C.  849;  L.  E. 
i  H.  L.  64. 

(</)  Burge&s's  case  (1880),  49  L.  J.  0.  541;  15  Ch.  D.  507;  Souldsworth  v. 
Glasgow  Bank  (1880),  5  Ap.  Ca.  317. 

(h)  Kingsford  v.  Merry  (1856),  26  L.  J.  Ex.  83;   1  H.  &  N.  503. 

(»■)  Higgons  v.  Burton  (1857),  26  L.  J.  Ex.  342;  Rollins  v.  Fowler  (1876),  44 
L.  ,J.  Q.  B.  169;  L.  R.  7  H.  L.  757. 

(0  Hardman  v.   Booth  (1863),  32  L.  J.  Ex.  105;   1  H.  &  0.  803. 

(m)   Cundy  v.   Lindsay  (1878),  47  L.  J.  Q.  B.  481;   3  Ap.  Ca.   459. 

in)  Sale  of  Goods  Act,  1893,  s.  21;  Helby  v.  Matthe^os  (1895),  64  L.  J.  Q.  B. 
465;    [1895]  A.  C.  471.    '  '  '  ^  \         J. 

io)  Sale  of  Gooda  Act,  1893,  s.  24;  Larceny  Act,  1916,  a.  46;  Bentley  v. 
rUrnont  (1887),  57  L.  J.  Q.  B.  18;  12  Ap.  Ga.  471;  Payne  v.  WUson  (1895), 
65  L.   .J.   Q.  B.  150;    [1895]  2  Q.  B.  537. 
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sect.  30  of  the  Pawnbrokers  Act,  1872,  to  order  restitution.  This 
provision  only  applies  to  the  case  where  the  goods  are  in  the  possession 
of  a  pawnbroker,  and  does  not  affect  the  right  of  the  owner  to  pursue 
his  common  law  remedy  (p). 


§  2.  Warranties  and  Contkacts  ot'  Insurance. 

PAOE 

Sales   with    warranty   269 

Sale  of  specific  goods — warranty  of  title — ^warranty  of  quality — 
articles  sold  for  particular  purpose — articles  sold  for  food — 

breach  of  warranty — rescission  on  breach  270 

Sale  of  goods  by  description — implied  warranty  that  goods  are 
merchantable — ^express    warranty    of    quality — acceptance    of 

goods  delivered  273 

Contracts  of  marine  insurance — non-disclosure  of  material  facts 
— non-disclosure  by  agent — ^matters  known  to  underwriter — 
materiality   of    information — ^insurance   by   slip — ^warranty   of 

seaworthiness  275 

Fire  insurance — alteration  in  property  insured 282 

Life  insurance — on  basis  of  declaration — ^indisputable  policies — 

continuance  of  declaration — declaration  by  referees  283 

Guarantees  —  non-disclosure  of  material  fact  —  guarantee  of 
honesty — of  debt — guarantee  upon  basis  of  declaration  284 

Contracts  may  in  terms  or  impliedly  provide  against  misrepre- 
sentation, or  failure  of  a  representation  upon  which  they  are  founded, 
by  means  of  a  warranty  or  condition;  thereby  superseding  by  agree- 
ment the  general  principles  of  fraud  and  misrepresentation  previously 
stated.  The  Sale  of  Goods  Act,  1893,  draws  a  distinction  between 
a  condition  and  a  warranty,  defining  the  latter  (as  regards  England 
and  Ireland)  as  "an  agreement  with  reference  to  goods  which  are 
the  subject  of  a  contract  of  sale,  but  collateral  to  the  main  purpose 
of  such  contract,  the  breach  of  which  gives  rise  to  a  claim  for  damages, 
but  not  a  right  to  reject  the  goods  and  treat  the  contract  as  repudi- 
ated "  (a).  In  the  decided  cases  the  word  "  warranty  "  is  frequently 
used  in  a  much  less  restricted  sense  (b),  and  the  popular  language 
will  be  followed  unless  it  tend  to  obscure  the  meaning.  Some  con- 
tracts, as  insurance  and  guarantee,  from  the  nature  of  the  subject 


(p)  Leicester  #  Co.  v.  Cherryman  (1907),  76  L.  J.  K.  B.  678;   [1907]  2  K.  B. 
101. 

(a)  Sale  of  Goods  Act,  1893,  s.  62. 
(i)  Anson,  Contracts,  p.  366,  n. 
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impliedly  extend  the  ground  and  effect  of  representations  beyond 
those  general  principles,  and  are  here  made  the  subject  of  separate 
treatment. 

Contracts  of  sale  may  expressly  or  impliedly  warrant  the  truth  of 
representations  made  concerning  the  subject  of  sale:  as  by  warranty 
of  the  title. of  the  seller  or  of  the  quality  of  the  thing  sold;  for 
breach  of  which  the  remedy  is  by  action  upon  the  contract  independent 
of  any  question  of  fraud.  The  warranty  dispenses  with  inquiry 
into  the  intention  or  knowledge  of  the  warrantor;  but  it  leaves  that 
inquirer  open  in  regard  to  fraud  and  its  consequences  (c).  It  is  not 
essential  that  the  word  "  warrant  "  or  any  other  particular  expression 
should  be  used  in  order  to  make  a  warranty;  any  affirmation  at  the 
time  of  a  sale  is  a  warranty,  provided  it  appear  on  evidence  to  have 
been  so  intended.  It  is  a  question  of  fact  in  each  case  upon  the 
construction  of  the  words  used  and  of  the  circumstances,  whether 
such  an  intention  is  expressed,  and  where  there  is  no  conflict  as  to 
the  expressions  used  the  court  is  to  determine  whether  they  amount 
to  a  warranty  (d).  On  the  other  hand  even  an  express  warranty  in 
absolute  terms  may  be  construed  as  not  applying  to  a  defect  which 
is  apparent  to  the  buyer  at  the  time  of  sale  (e). 

Unless  the  circumstances  of  the  contract  are  such  as  to  show  a 
different  intention,  there  is  an  implied  condition  that  the  seller  has 
a  right  to  sell  or  agree  to  sell  the  goods,  and  a  warranty  that  the 
buyer  shall  have  quiet  possession  free  from  incumbrances  (/).  In 
the  case  of  an  ordinary  pledge  the  pledgor  impliedly  warrants  that 
the  property  is  his  own  or  that  he  has  the  authority  of  the  owner 
to  pledge  it;  and  the  undertaking  of  the  pledgee  to  deliver  it  back 
to  the  pledgor  is  subject  to  the  latter  having  the  title  warranted; 
and  if  that  fails  the  pledgee  may  restore  the  property  to  the  true 
owner  (ff).  But  a  pawnbroker  selling  an  article  by  auction  as  a 
forfeited  pledge  was  held  only  to  represent  that  the  article  was  pledged 
to  him  and  irredeemable,  and    his    warranty    was    limited  to  that 

(c)  Sale  of  Goods  Act,  1893,  a.  61  (2);  Tindal,  C.  J.,  Margetson  v.  Wright 
(1831),  7  Bine.  605. 

{d)  JlopUns  V.  Tanqueray  (1854),  23  L.  J.  0.  P.  162;  15  C.  B.  130;  Studey 
v.  Baileij  (1862),  31  L.  J.  Ex.  483;  1  H.  &  C.  405;  Heilbut,  Symons  ^  Co.  v. 
BueJdeton  (1912),  82  L.  J.  K.  B.  245;    [1913]  A.  C.  30. 

(p)  Margetmn  v.  Wright  (1831),  7  Bing.  603;  (1*32),  1  L.  J.  0.  P.  128; 
8  Bing.  454;   IloUiday  v.  ilm-gan  (1858),  2«  L.  J.  K.  B.  9;   1  E.  &  E.  1. 

(/)  Sale  of  Goods  Act,  1893,  s.  12;  Eall  v.  Conder  (1857),  26  L.  J.  C.  P. 
288;  2  C.  B.  N.  S.  52;  Bagiieley  v.  Hawley  (1867),  36  L.  J.  C.  P.  328;  L.  E. 
2  C.  P.  625. 

((7)  Cheeseman  v.  Exall  (1851),  20  L.  J.  Ex.  209;  6  Ex.  344;  Singer  Manufac- 
turing Co.  V.  Clnrh  (1879),  49  Ij.  J.  Ex.  224;   5  Ex.  D.  37. 
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effect  (h) .  And  a  sale  of  goods  seized  under  an  execution  is  held 
to  import  no  warranty  of  title  (i) . 

Upon  a  sale  of  specific  goods,  there  is  in  general  no  implied  warranty 
or  condition  that  the  article  sold  is  of  a  particular  quality,  or  will 
answer  a  particular  purpose  (fc).  Thus  upon  the  sale  of  the  "  patent 
smoke  consuming  furnace  "  of  a  certain  inventor,  which  turned  out 
in  user  to  be  unfit  for  the  purposes  of  a  brewery  to  which  it  was 
supplied,  it  was  held  that  in  the  absence  of  fraud  there  was  no 
answer  to  an  action  for  the  price,  on  the  footing  of  an  implied 
warranty  (I).  Also  as  a  general  rule  if  a  person  contracts  for  the 
hire  or  use  of  a  specific  article,  there  is  no  implied  warranty  by  the 
owner  that  it  is  fit  for  the  purpose  for  which  it  is  required;  he  under- 
takes to  deliver  it  in  the  state  agreed  for,  but  the  hirer,  obtaining  the 
thing  agreed  for,  takes  the  risk  of  its  fitness  and  efficiency  for  his 
purpose:  as  in  the  case  of  a  person  undertaking  to  perform  a  certain 
voyage  with  a  certain  vessel,  which,  by  reason  of  the  state  of  its 
engines,  unknown  to  both  parties,  was  unfit  for  the  voyage  (m) .  But 
in  the  case  of  a  sale  of  goods  potentially  dangerous,  there  is  a  duty 
on  the  seller  to  warn  the  buyer  of  any  danger  he  may  incur  in  dealing 
with  the  goods  (n). 

If  a  contract  be  made  to  supply  an  article  for  a  particular  purpose, 
that  purpose  being  the  essential  matter  of  the  contract,  so  that  it 
appears  that  the  buyer  relies  on  the  seller's  skill  or  judgment,  then 
if  the  goods  are  of  a  description  which  it  is  in  the  course  of  the 
seller's  business  to  supply,  the  seller  is  bound  (whether  he  be  the 
manufacturer  or  not)  to  supply  an  article  reasonably  fit  for  the 
purpose,  and  is  considered  as  warranting  that  it  is  so  (o).  A  sale 
for  a  particular  purpose  may  be  inferred  from  the  nature  and  circum- 
stances of  the  transaction,  as  in  the  case  of  a  sale  of  a  water  bottle 
by  a  retail  chemist  to  a  person  not  acquainted  with  the  composition 

(A)  Uorley  v.  Attenbm-ough  (1849),  18  L.  J.  Ex.  149;   3  Ex.  510. 

(i)  Chapman  v.  Speller  (1860),  19  L.  J.  Q.  B.  239;   14  Q.  B.  621. 

(A)  Sale  of  Goods  Act,  1893,  s.  14. 

(0  Chanter  v.  Hopkins  (1838),  8  L.  J.  Ex.  14;  4  M.  &  W.  399;  Prideaux  v. 
Burnett  (1857),  1  C.  B.  N.  S.  613;  confirmed  by  Sale  of  Goods  Act  1893 
».  14  (1). 

(m)  Robertson  T.  Amazon  Tug  Co.  (1881),  51  L.  J.  Q.  B.  68:  7  Q  B  D  598 
See  The  West  Cock  (1911),  80  L.  J.  P.  97;    [1911]  P.  208. 

(»)  Clarke  v.  Army  #  Navy  Co-op.  Soo.  (1902),  72  L.  J.  K.  B.  153-  ri9031 
1  K.  B.  155.  '    '-         ^ 

(o)  Sale  of  Goods  Act,  1893,  s.  14  (1).  See  Clarke  v.  Army  #  Navy  Co-ov  Soc 
(1902),  72  L.  J.  K.  B.  153;  [1903]  1  K.  B.  155;  WalUs,  Sons  '#  Wells  y  Pratt  & 
Haynes  .(1911),  80  L.  J.  K.  B.  105,8;  [1911]  A.  C.  394;  GeddUng  v.  Uars'h 
<1920),  89  L.  jr.  K.  B.  526;   [1920]  1  K.  B.  668. 
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of  the  material  of  which  it  was  made  (p);  so  where  the  plaintiff's 
milk  account  was  kept  in  a  pass-book  supplied  by  the  defendants 
which  contained  an  enumeration  of  the  precautions  taken  by  them 
to  ensure  a  supply  of  pure  milk,  the  defendants  were  held  liable  for 
the  consequences  of  a  latent  undiscoverable  defect  (g);  and  where  a 
person  contracted  to  supply  provisions  for  troops  during  a  voyage 
he  was  held  to  warrant  that  they  were  reasonably  fit  for  the  purpose 
mtended,  and  the  warranty  was  not  excluded  by  an  express  provision 
that  they  should  pass  a  survey  by  an  officer  (r) ;  so  a  carriage  builder 
who  supplied  to  a  customer  a  carriage  pole  which  broke  in  use,  was 
held  liabh;  for  the  result,  although  it  did  not  appear  that  he  had  been 
negligent  in  making  it,  or  that  there  was  any  particular  defect  (s). 
And  upon  this  principle  a  person  who  supplied  a  stand  at  a  race- 
course for  the  use  of  persons  who  paid  for  admission  was  held  im- 
pliedly to  warrant  to  them  that  the  stand  was  reasonably  fit  for  their 
use  (t).  But  in  the  case  of  a  person  not  being  a  retailer  or  dealer 
in  the  goods  casually  selling  an  article  there  is  not  any  similar  implied 
warranty  (m);  as  a  meat  salesman,  who  sells  carcases  of  meat  in  a 
market  on  commission  (a;).  A  warranty  or  condition  of  fitness  of 
goods  may  be  displaced  by  the  custom  of  the  trade  (y),  or  by  the 
express  terms  of  the  contract,  as  where  animals  were  sold  "  with  all 
faults  "  but  were  affected  with  a  contagious  disease  to  seller's  know- 
ledge, of  which  they  afterwards  died;  and  although  he  was  subject 
to  a  statutory  penalty  for  sending  them  to  market  in  that  state  (z) . 

The  buyer  is  entitled  to  avoid  the  contract,  and  to  refuse  or  return 
the  goods,  upon  breach  of  a  condition;  but  he  is  not  entitled  to  do 
so  for  breach  of  a  warranty,  or  where  he  has  elected  to  treat  the 
breach  of  a  condition  as  a  breach  of  warranty  (a) .  So  if  specific  goods 
are~sold  with  a  warranty  that  they  are  equal  to  sample,  the  buyer 
cannot  avoid  the  contract  merely  on  the  ground  that  they  do  not 


(y)  Preist  V.  Last  (1903),  72  L.  J.  K.  B.  657;   [1903]  2  K.  B.  148. 

(?)  Frcfst  V.  Aylesbwy  Dairy  Co.  (1905),  74  L.  J.  K.  B.  386;  [1905]  1  K.  B. 
608. 

(?■)  Bigge  v.  Parkimon  (1862),  31  L.  J.  Ex.  301;  7  H.  &  N.  955. 

(s)  Sandall  v.  Newson  (1877),  46  L.  J.  Q.  B.  259;   2  Q.  B.  D.  102. 

(0   Francis  v.  Coohrdl  (1870),  39  L.  J.  Q.  B.  291;  L.  R.  5  Q.  B.  501. 

(«)  Burnby  v.   Bollett  (1847),  17  L.  J.  Ex.  190;   16  M.  &  W.  644. 

(x)  Bmmerton  v.   MaWiews   (1862),  31  L.  J.  Ex.  139;   7  H.  &  N.  584. 

(y)  Cointat  V.  Myham  (1915),  84  L.  J.  K.  B.  2253;  W.N.  [1914]  p.  46. 

(z)  Ward  v.  Hobbs  (1878),  48  L.  J.  Q.  B.  281;  4  Ap.  Ca.  13.  See  ante, 
p.  244. 

(«)  Sale  of  GoodB  Act,  1893,  S3.  11  (1),  63,  62 ;  Street  v.  Blay  (1831),  2  B.  &  Ad. 
456;  Gorrvpertz  -v.  Benton  (1832),  2  L.  J.  Ex.  82;  1  Cr.  &  M.  207;  ■per  cur. 
Seilbutt  V.  Hlckson  (1872),  41  L.  J.  0.  P.  228;   L    R    7  C    P    438 
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correspond  with  the  sample  without  an  express  condition  enabling' 
him  to  do  so;  but  in  the  absence  of  fraud  he  must  resort  to  the 
remedies  for  breach  of  warranty  (6).  But  upon  a  sale  by  sample 
there  is  an  implied  condition  that  the  bulk  shall  correspond  with  the 
sample  in  quality  (c).— But  the  contract  may  expressly  provide  in 
terms  that  upon  a  breach  of  warranty  the  sale  may  be  rescinded,  and 
the  goods  and  the  money  returned;  in  which  case  a  breach  of  warranty 
renders  the  contract  voidable  according  to  its  terms,  independently 
of  fraud  {d).  The  warranty  of  a  horse  at  a  public  sale  is  usually 
given  with  the  condition  that  the  horse  must  be  returned  within  a 
stated  time,  if  the  warranty  is  broken  (e);  the  time  so  fixed  is 
essential,  and  if  the  horse  is  not  returned  within  the  stated  time  the 
right  to  do  so  ceases  (/).  Where  a  horse  was  sold  "  warranted  sound 
for  one  month,"  it  was  construed  to  mean,  not  that  the  horse  would 
remain  sound  for  a  month,  but  that  the  complaint  of  unsoundness 
must  be  made  within  the  month,  otherwise  the  warranty  ceased; 
and  though  the  unsoundness  was  latent  and  not  discovered  until 
afterwards  (gr). 

Upon  a  sale  of  goods  to  be  delivered  according  to  a  description  or 
sample  of  kind  and  quality,  but  which  are  jiot  specifically  ascertained 
at  the  time  of  the  contract,  the  seller  is  bound  to  deliver  goods 
answering  to  the  description  contracted  for ;  if  the  seller  make  default 
in  this  respect  the  buyer  may  refuse  to  accept  them,  because  the 
delivery  of  such  goods  is  not  a  performance  of  the  contract  (h) .  Thus 
where  certain  hops  were  sold  by  sample  upon  an  affirmation  by  the 
seller  that  no  sulphur  had  been  used  in  the  growth,  the  buyer  was 
held  entitled  to  avoid  the  sale  and  return  the  hops,  as  the  affirmation 
was  untrue,  although  not  wilfully  made  (i).  Hence  it  appears  that 
the  clause  in  a  contract  of  sale  of  goods,  "  guaranteed  equal  to  sample, 
or  other  warranty  of  description  to  the  like  effect,  varies  in  opera- 
tion accordingly  as  the  contract  is  for  specific  goods,  or  for  the  delivery 
of  any  goods  answering  the  description.     When  the  contract  is  as 

(6)  Dawson  v.  CoUis  (laSO),  20  L.  J.  C.  P.  116;  10  C.  B.  523;  Heyworth  v 
Hutchins-on  (1867),  36  L.  J.  Q.  B.  270;   L.  E..  2  Q.  B.   447. 

(c)  Sale  of  Gooda  Act,  1893,  a.  15. 

((?)  Adams  v.    Richards   (1795),  2  H.  Bl.   573. 

(e)  Head  v.  Tattermll  (18'71),  41  L.  J.  Ex.  4;   L.  R.  7  Ex.  7. 

(/)   mnchcliffe  v.  Barwick  (1880),  49  L.  J.  Ex.  495;   5  Ex.  D.  177 

Ig)  Chapman  v.   Gwyther  (1866),  35  L.  J.  Q.  B.  142;   L.  R.  1   Q.  B.   463. 

(A)  Sale  of  Goods  Act,  1893,  ss.  13,  15;  Nichol  t.  Godts  (1855),  23  L.  J.  Ex 
314;  10  Ex.  191;  Bristol  Trams  v.  Fiat  Motors,  Ltd.  (1910')  79  L  J  K"  B 
1107;   [1910]  2  K.  B.  831.  ■     ■       ■  n. 

(j)  Bannerman  v.   White  (1861),  31  L.  J.  C.  P.  28;   10  C.  B.  N.  S.  844. 
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to  any  goods,  such  a  clause  is  a  condition  going  to  the  essence  of  the 
contract;  but  when  the  contract  is  as  to  specific  goods,  the  clause  is 
only  collateral  to  the  contract,  and  is  the  subject  of  a  cross  action  or 
matter  in  reduction  of  damages  "  (/f). 

Upon  a  sale  of  goods  by  description,  not  only  must  the  seller  supply 
goods  answering  to  the  description,  but  also,  in  the  absence  of  express 
stipulation  as  to  the  quality,  it  is  an  implied  condition  that  the  goods 
must  be  such  as  are  merchantable  or  saleable  under  the  description, 
and  in  a  merchantable  state  (I) .  And  where  the  delivery  is  to  be  by 
instalments,  each  instalment  must  be  of  merchantable  quality  (m). 
Thus  it  was  held  that  a  dealer  contracting  to  send  a  weekly  supply 
of  dead  rabbits  to  a  tradesman  at  a  distance  impliedly  warrants  that 
they  shall  be  in  a  state  saleable  for  food  on  arrival  and  until  sold 
in  the  usual  course  of  business  (n).  And  a  covenant  by  a  brewer  to 
supply  beer  to  a  publican  impliedly  warrants  that  the  beer  shall  be 
good  and  saleable  (o).  But  this  implied  liability  is  displaced  if  the 
buyer  has  examined  the  goods,  so  far  as  regards  defects  which  "  such  " 
examination  ought  to  have  revealed  (p),  and  it  has  been  held  that 
an  examination,  however  perfunctory,  is  sufficient  if  no  further 
examination  is  insisted  upon  {q) . — And  further,  upon  a  sale  of  goods 
to  answer  a  particular  purpose,  as  copper  sheathing  for  ships,  by 
a  person  whose  business  it  is  to  supply  them,  the  seller  is  understood 
to  warrant  them  to  be  reasonably  fit  and  proper  for  that  purpose  (r) . 
And  on  a  contract  by  a  manufacturer  to  supply  a  special  kind  of 
goods,  in  which  he  did  not  otherwise  deal  than  as  manufacturer, 
he  was  taken  impliedly  to  warrant  that  the  goods  were  of  his  own 
manuiaoture  (s). — The  principle  is  stated  to  be  in  all  such  cases, 
"  that  the  fundamental  undertaking  is  that  the  article  offered  or 
delivered  shall  answer  the  description  of  it  contained  in  the  contract. 

(k)  Blackburn,  J.,  in  Beyworth  v.  Eiitchinsm  (1867),  36  L.  J.  Q.  B.  270; 
L.  K.  2  Q.  B.  451. 

(0  Sale  of  Goods  Act,  1893,  s.  14  (2);  Jmiss  v.  Just  (1867),  37  L.  J.  Q.  B. 
89-  L.  E.  3  Q.  B.  197;  Brummond  v.  Van  Ingen  (1887),  56  L.  J.  Q.  B.  563; 
12  App.  Ca.  284;  Wren  v.  B.M  (1903),  72  L.  J.  K.  B.  340;  [1903]  1  K.  B. 
610;  Bristol  Trams  v.  Fiat  Motors,  Ltd.  (1910),  79  L.  J.  K.  B.  1107;  [1910]  2 
K.  B.  831. 

{m)  Jackson  v.  Rotax  Motor  #  Cyale  Co.  (1910),  80  L.  J.  K.  B.  38;  [1910] 
2  K.   B.   937. 

in)  Beer  v.   Walker  (1877),  46  L.  J.  0.  P.  677. 

(o)  Luker  v.  Dmmis  (1877),  47  L.  J.  C.  174;   7  Oh.  D.  229. 

ip)  Sale  of  Goods  Act,  1893,  s.  14  (2). 

(g)  Thornett  v.  Beers  #  Sons  (1919),  88  L.  J.  K.  B.  684;    [1919]  1  K.  B.  486. 

(>•)  Sate  of  Goods  Act,  1893,  s.  14  (1);  Gray  v.  Cox  (1825),  4  B.  &  C.  108; 
Jones  V.  Bright  (1829),  7  L.  J.  O.  S.  C.  P.  213;   5  Bing.  533. 

(s)  Johnson  v.  Saylton  (18®1),  50  L.  J.  Q.  B.  753;    7  Q.  B.  D.  438. 
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If  the  subject-matter  be  merely  the  commercial  article  or  commodity, 
the  undertaking  is,  that  the  thing  offered  or  delivered  shall  answer 
that  description,  that  is  to  say,  shall  be  that  article  or  commodity, 
saleable  or  merchantable.  If  the  subject-matter  be  an  article  or 
commodity  to  be  used  for  a  particular  purpose,  the  thing  offered  or 
delivered  must  answer  that  description,  that  is  to  say,  it  must  be 
that  article  or  commodity,  and  reasonably  fit  for  the  particular 
purpose  "  (i). 

The  Sale  of  Goods  Act,  1893,  s.  14,  sub-s.  4,  provides  that  an 
express  warranty  or  condition  does  not  negative  a  warranty  or  con- 
dition implied  by  the  Act,  unless  inconsistent  therewith.  Apart  from 
the  statute  an  express  warranty  of  quality  cannot  be  extended  by 
implication  beyond  the  express  terms  (m).  But  a  warranty  upon  a 
sale  by  sample  applies  only  to  such  matters  as  can  be  judged  of  by 
sample;  and  upon  a  contract  to  sell  and  deliver  goods  of  a  certain 
description  and  warranted  equal  to  sample,  the  seller  is  bound  to 
deliver  goods  answering  to  the  stated  description  as  well  as  to  the 
sample  {x) ;  and  upon  such  a  sale  a  further  warranty  may  be  implied 
in  the  description,  that  the  goods  shall  be  free  from  any  defect 
rendering  them  unmerchantable  which  would  not  be  apparent  on  a 
reasonable  examination  of  the  sample  {y) ;  but  not  that  they  shall  be 
fit  for  some  special  use  unless  known  to  be  bought  for  such  use  {z) . 

The  buyer  may  keep  the  goods  a  reasonable  time  after  delivery  for 
the  purpose  of  doing  whatever  is  reasonably  necessary  for  an  efficient 
examination  and  comparison;  and  if  they  do  not  agree  with  the 
description  and  warranty,  he  may  then  refuse  to  accept  them  (a); 
and  it  is  not  incumbent  upon  the  buyer,  refusing  the  goods,  to  return 
them;  it  is  sufficient  if  he  gives  notice  that  the  goods  are  not  accepted, 
and  are  at  the  risk  of  the  seller  (fe).    But  after  acceptance  the  descrip- 

(0  Per  cur.  Randall  \.  Newson  (1877),  46  L.  J.  Q.  B.  263;   2  Q.  B.  D.  109. 

(m)  Dickson  V.  Zizinia  (1851),  20  L.  J.  C.  P.  73;  10  C.  B.  602.  See  Bigge  v 
Parkinsmi  (1862),  31  L.  J.  Ex.  301;  7  H.  &  N.  955. 

(»)  Sale  of  Goods  Act,  1893,  s.  13;  Nichol  v.  Godts  (1854),  23  L.  J.  Ex..  314; 
10  Ex.  191;  Azemar  v.  Casella  (1867),  36  L.  J.  C.  P.  263;  L.  R.  2  C.  P.  679- 
Bannerman  v.  White  (1861),  31  L.  J.  C.  P.  28;  10  C.  B.  N.  S.  844.  See  Re 
Walkers'  S;  Shaw's  Arb.  (1904),  73  L.  J.  K.  B.  325;   [1904]  2  K.  B.  152. 

(y)  Sale  of  Goods  Act,  1893,  a.  15,  aub-s.  2  (c);  Mody  v.  Gregson  (IS-SS),  38 
L.  J.  Ex.  12;  L.  R.  4  Ex.  49;  Brwmtnond  v.  Van  Ingen  (1887),  66  L.  J.  Q  B 
563;  12  Ap.  Ca.  284.  i  j,  -^       ■ 

(«)  Sale  of  Goods  Act,  1893,  s.  14;  Jones  v.  Padgett  (1S90),  59  L.  J  O  B 
261;   24  Q.  B.  D.  650.     See  ante,  p.  271.  ' 

(a)  Sale  of  Goods  Act,  1893,  a.  15,  sub-a.  (2)  b,  sa.  34,  35;  Heinbutt  v 
Hichson  (1872),  41  L.  J.  C.  P.  228;  L.  R.  7  C.  P.  438. 

(J)  Sale  of  Goods  Act,  1893,  a.  36;  Heilhutt  r.  Hicksonnsil)  41  L  JO  P 
228;  L.  R.  7  0.  P.  438;  Grimoldby  v.  Wells  (1875),  44  L.  J.  C.  P.  203;'  l!  r! 
10  C.  P,  391. 
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tion  then  ceases  to  be  available  as  a  condition  and  becomes  a  warranty 
in  the  narrower  sense  of  the  word,  for  breach  of  which  a  compensation 
must  be  sought  in  damages  (c) .  The  criteria  of  acceptance  are  inti- 
mating to  the  seller  that  the  buyer  accepts  the  goods,  or  when  the 
goods  are  delivered  to  the  buyer  he  does  any  act  in  relation  to  them 
which  is  inconsistent  with  the  ownership  of  the  seller,  as  by  reselling 
them,  or  when,  after  the  lapse  of  a  reasonable  time,  he  retains  -the 
goods  without  intimating  to  the  seller  that  he  has  rejected  them  (d). 

Contracts  of  insurance  are  made  upon  the  basis  of  representations 
upon  the  truth  and  fulness  of  which  the  validity  of  the  contract 
depends,  so  that  a  misrepresentation  or  non-disclosure  of  any  material 
circumstance,  however  unintentional,  has  the  same  effect  as  fraud  in 
vitiating  the  contract.  Hence  insurance  is  distinguished  as  a  contract 
uberrimm  fidei,  that  is,  a  contract  founded  upon  confidence  in  the 
disclosure  of  every  material  circumstance;  and  upon  each  renewal 
every  material  alteration  in  the  risk  must  be  disclosed  (e). 

In  policies  of  marine  insurance,  the  risk,  which  must  be  specified 
in  the  policy,  is  taken  as  described  by  the  assured  and  accepted  by 
the  underwriter  or  insurer  upon  his  description;  and  the  accuracy 
and  completeness  of  the  description  of  the  risk  becomes  an  essential 
condition  of  the  contract  (/) .  The  assured  is  bound  to  disclose  and 
truly  represent  all  the  facts  within  his  knowledge  concerning  the 
risk  which  are  material  for  the  underwriter  to  know;  and  the  non- 
disclosure or  misrepresentation  of  any  such  fact  gives  the  underwriter 
an  election  to  avoid  the  contract,  as  in  the  case  of  fraud,  although 
not  accompanied  with  any  fraudulent  intention  (g).  The  cause  or 
motive  of  the  party  effecting  the  insurance  in  not  disclosing  a  material 
fact,  whether  it  be  design,  or  mistake  or  forgetfulness,  or  disbelief 
in  its  importance,  is  immaterial  {h);  except  where  the  policy  contains 
a  "  held  covered  "   clause,  in  which  event  the  non-disclosure  of  a 

(o)  Sale  of  Goods  Act,  ss.  11,  53;  Wallis,  Son  $  Wells  v.  Pratt  4  Ilaynes  (1911), 
180  L.  J.  K.  B.  105»;  [1911]  A.  C.  394.  See  Pordage  v.  Cole  (1669),  1 
Wms.  Saund.  534,  n.  (/). 

U-)  Sale  of  Goods  Act,  1893,  a.  35;  Parher  v.  Palmer  (1821),  4  B.  &  Aid. 
387;   Perldns  v.   Bell  (18«2),  62  L.  J.  Q.  B.  91;   [1893]  1  Q.  B.  193. 

(e)  Marine  Insurance  Act,  1906,  ss.  17—21 ;  Re  WiUon  ^  Soottish  Insoe.  Corp. 
(1920),  89  L.  J.  C.  329;  [1920]  2  Ch.  28.  See  Greenock  S.  S.  Co.  v.  Maritime 
Insoe.    (1903),  72  L.  J.  K.  B.  868;    [1903]  2  K.  B.  657. 

(/)  Marine   Insurance   Act,   1906,  ss.   22,  23,  26. 

Ig)  Marino  Insurance  Act,  1906,  ss.  18,  20;  Ld.  Mansfield,  0.  J.,  Carter  v. 
BO'ehm  (1763),  3  Burr.  1905;   1  Sm.  L.  C.  474. 

(A)  Marine  Insurance  Act,  1906,  s.  18,  Oockburn,  C.  J.,  Bates  v.  Hewitt 
(1867),  L.  E.  2  Q.  B.  607;  36  L.  J.  Q.  B.  2«3. 
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material  fact  will  be  excused  {i).  To  obtain  the  protection  afforded 
by  this  clause  the  assured  must  give  notice  to  the  underwriter  within 
a  reasonable  time  after  he  or  his  agent  becomes  aware  of  the  alteration 
in  the  risk  insured  (fc).— The  principle  is  not  limited  to  facts  con- 
cerning the  risk  insured;  it  applies  to  any  circumstance  "  which  would 
influence  the  judgment  of  a  prudent  insurer  in  fixing  the  premium, 
or  determining  whether  he  will  take  the  risk"  {I):  as  an  under- 
valuation of  the  amount  outstanding  on  the  earlier  of  a  series  of 
open  policies  (to)  ;  or  over-insurance  (n) ;  or  over-valuation  of  goods 
insured  (o);  or  that  the  insured  had  debarred  himself  from  a  remedy 
against  other  parties  upon  a  loss,  to  which  the  insurer  would  become 
entitled  (p). — It  lies  upon  the  insurer  to  prove  the  misrepresenta- 
tion (q). 

The  assured  is  "  deemed  to  know  every  circumstance  which,  in  the 
ordinary  course  of  business,  ought  to  be  known  by  him  ";  and  must 
disclose  all  'material  information  which  he  ought  to  have  received 
from  agents,  at  the  risk  of  having  the  contract  avoided  (r).  Where 
an  agent  for  the  buying  and  shipping  of  goods  forwarded  the  shipping 
documents  to  a  buyer,  but  failed  to  inform  him  of  the  subsequent 
loss  of  the  ship,  a  policy  effected  by  the  buyer  in  ignorance  of  it  was 
held  void  (s).  So  if  the  master  of  a  ship  fails  to  notify  to  the  owner 
the  loss  of  the  ship,  a  policy  subsequently  taken  out  by  the  owner, 
though  in  ignorance  of  the  loss,  is  void  {t).  And  the  agent  must 
use  the  quickest  available  mode  of  communication  (u). — Where  an 
insurance  broker,  while  employed  to  effect  a  re-insurance  on  a  ship 
then  overdue,  became  informed  respecting  the  probable  loss,  and  his 
employer  in  ignorance  effected  a  policy  through  another  broker,  that 
policy  was  held  good;  because  the  duty  of  the  former  broker  was 
limited  to  disclosing  his  information  to  the  underwriters  with  whom 
he  dealt  (x).     An  insurance  made  through  an  agent  is  vitiated  by 

(i)  Hewitt  Bros.  v.  Wilsmi  (1915),  84  L.  J.  K.  B.  1337;    [1915]  2  K.  B.   739. 

(k)  Hood  V.  West  End  Motor  Gar  Packing  Go.  (1917),  86  L.  J.  K.  B.  831: 
[1917]  2  K.  B.  38.  I 

(I)  Marine  Insurance  Act,  1906,  s.  18,  sub-s.  2;   Sibbald  v.  Hill,  2  Dow.  263. 

(m)  Rivaz  v.   Oems^i  (1880),  50  L.  J.  Q.  B.  176;  6  Q.  B.  D.  222. 

(«)  Thames  J  Mersey  Marine  Insce.  v.  Gwnford  Shim  Go.  (iSll),  80  L.  J 
P.  C.  146;   [1911]  A.  C.  329. 

(o)  Imides  v.  Vender  (1874),  43  L.  J.  Q.  B.  227;   L.  R.  9  Q.  B.  531 

ip)  Tate  V.  Hyslop  (1885),  54  L.  J.  Q.  B.  592;   15  Q.  B.   D.  376. 

((?)  Bavies  v.   National  Insce.   (1891),  60  L.   J.  C.  P.   73;    [1891]  A.   0.  485. 

(r)  Marine  Insurance  Act,  1906,  s.  18  (1);  Stribley  v.  Imp.  Marine  Insce 
(1876),  45  L.  J.  Q.  B.  396;  1  Q.  B.  D.  613. 

(«)  Proud-foot  V.   Montefiore  (1867),  36  L.  J.  Q.  B.  225;   L.  R.  2   Q.  B.   511 

(t)  Blackburn  v.  Haslam  (1888),  57  L.  J.  Q.  B.  479;   21  Q.  B.  D.  144. 

(m)  Proudfoot  V.  Montefio-re  (1867),  36  L.  J.  Q.  B.  225;   L.  R.  2  Q.  B    211 

(x)  Blackburn  v.  Vigors  (1887),  57  L.  J.  Q.  B.  114;  12  Ap.  Ca.  531. 
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non-disclosure  by  the  agent  to  the  underwriter  of  material  facts  known 
to  the  agent,  whether  known  to  the  principal  or  not,  even  where  the 
information  is  incorrect  («/). 

'  The   following   circumstances   need   not   be   disclosed,   namely^ 
(a)  any  circumstance  which  diminishes  the  risk;  (b)  any  circumstance 
which  is  known  or  presumed  to  be  known  to  the  insurer.    The  insurer 
is  presumed  to  know  matters  of  common  notoriety  or  knowledge,  and 
matters  which  an  insurer  in  the  ordinary  course  of  his  business,  as 
such,  ought  to  know;   (c)  any  circumstance  as  to  whith  information 
is  waived  by  the  insurer;  (d)  any  circumstance  which  it  is  superfluous 
to  disclose  by  reason  of  any  express  or  implied  warranty  "  (z).     Of 
this  character  would  be  the  existence  of  a  state  of  war  (a) ;  the  nature 
and  perils  of  the  voyage,  the  existence  and  geographical  character 
of  the  usual  ports  (b);   and  the  practice  of  the  trade  to  which  the 
policy  relates  (c).     So  an  underwriter  who  subscribes  to  and  receivea 
Lloyd's  register,  is  presumed  to  know  the  rules  and  practice  of  that 
association  as  to  the  classification  of  ships  {d).    But  an  underwriter 
who  subscribes  to  "  Lloyd's  Shipping  List,"  which  is  a  daily  gazette 
of  ship  news,  is  not  therefore  presumed  to  know  all  the  contents  of 
the  list  (e) .     Nor  can  the  underwriter  avoid  the  policy  for  the  non- 
disclosure of  any  other  matters  which  he  in  fact  knew,  or  had  the 
means  of  knowing,  at  the  time  of  accepting  the  risk,  if  the  terms  of 
the  proposal  put  him  upon  inquiry  (/) .    But  the  non-communication 
of  a  fact  of  which  the  assurer  must  have  had  notice  from  the  form  of 
the  slip  is  immaterial  (gr) .    A  disclosure  to  the  solicitor  of  an  under- 
writer was  held  not  available,  because  he  is  not  a  general  agent  to 
receive  notices  respecting  mercantile  business  {h). 

The  materiality  of  the  information  depends  upon  whether  the 
matter  "  would  influence  the  judgment  of  a  prudent  insurer  in  fixing 

{y)  Marine  Insurance  Act,  1906,  ».  19;  Li/nch  v.  Dumford  (1811),  14  East, 
494 

(z)  Marine  Insurance  Act,  1906,  s.  18  (3);  Lcmdcm  Gen.  Imce  y.  eemrat 
Marine  Underwriters'  Assn.  (1920),  8.9  L.  J.  K.  B.  1245;   [1920]  3  K.  B.  23. 

(«)  Planche  v.    Fletcher   (1779),  1  Dougl.  251.  t     t,     ^  r^    u 

(6)  See  Harrowir  v.  HutcUnsMi  (1872),  39  L.  J.  Q.  B.  229;  L.  R.  6  Q.  JJ. 
584;   Anderson  v.   Pacific  Fire  and  Marine  Insoe.   (1872),  L.  R.   7  0.  P.  65. 

(c)  Noble  V.  Kennavtay  (1780),  2  Dougl.  610;  Vallance  -i.  Dewar  (1808),  1 
Camp.   503;   Tennant  v.   Rend&rsm   (1813),  1  Dow,  324. 

(<?)   Qandy   v.    AdeUide  Marine  Insce.    (1871),  40  L.   J.   Q.   B.   236;  L.   «.  6 

(e)  Morrison  v.  Universal  Marine  Insoe.  (1872),  42  L.  J.  Ex.  17;  L.  E.  8 
Ex,  40. 

(/)  Bates  V.  Jlemtt  (1867),  36  L.  J.  Q.  B.  282;  L.  R.  2  Q.  B.  595;  Cantiera 
Meocanioo  Brindisino  v.  Janson  (1912),  81  L.  J.  K.  B.  1043;   [1912]  3  K.  B.  452. 

(?)  The  Bedouin  (1893),  63  L.  J.  Adm.  30;    [1884]  P.  1. 

{h)  Tate  v.   Hyslo^  (18»5),  54  L.  J.  Q.  B.  592;   15  Q.  B.  D.  368. 
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the  premium,  or  determining  whether  he  will  take  the  risk  "  (i): 
as  is  held  to  be  the  case  with  the  name  of  the  ship,  where  it  is  used 
for  identifying  the  risk  intended  (fc) ;  whatever  forms  an  ingredient 
in  seaworthiness,  as  the  age  of  the  shipi  (I) ,  or  her  construction  and 
state  of  repair  (to)  ;  an  excessive  over-valuation  of  the  goods  or  ship 
insured  (ra);  special  instructions  to  the  master  of  the  ship,  which 
deprive  him  of  his  ordinary  discretion  (o);  statements  as  to  the  safety 
of  a  port,  unless  given  merely  as  a  matter  of  opinion  (p) ;  information 
as  to  when  the  ship  was  last  heard  of  {q) ;  and  a  report  of  a  loss  was 
held  to  be  material,  though  it  turned  out  to  be  untrue  (r) .  The  terms 
of  the  contract  may  make  matters  therein  stated  or  incorporated 
material,  and  in  that  event  the  terms  must  be  strictly  complied  with' 
under  penalty  of  avoiding  the  policy  (s). — The  particular  interest  of 
the  assured  is  not  material  unless  it  affects  the  risk  (t) ;  but  the  nature 
of  the  interest  in  the  subject-matter  of  the  insurance  and  not  the 
subject-matter  itself  must  be  defined  (u).  The  fact  of  re-insurance 
is  not  in  general  material  (x);  but  the  ^-epresentation  that  the  re- 
insurer retains  a  part  of  the  risk,  when  in  fact  he  does  not,  is 
material  (y). 

According  to  the  usual  practice  of  insurance  a  "  slip  "  or  memo- 
randum of  proposed  terms  is  presented  to  the  underwriter  for  signa- 
ture, which  is  afterwards  drawn  up  in  the  form  of  a  policy ;  and  the 
signed  slip  would  form  a  valid  contract  at  common  law  (2);  but  by 

(j)  Marine  Insurance  Act,  1906,  b.  18  (2);  JReid  S;  Co.  v.  Harvey  (1816),  4 
Dow,  97. 

(k)  Le  Mesurier  v.  Vaughan  (1805),  6  East,  382;  lonides  v.  Pacific  Fire  and 
Marine  Insce.  (1872),  41  L.  J.  Q.  B.  190;   L.  B.  7  Q.  B.  517. 

{l)  lonides  v.  Pacific  Fire  and  Marine  Insce.  (1872),  41  L.  J.  Q.  B.  33; 
L.  R.  6  Q.  B.  674. 

(m)  Alexander  v.   Campbell  (1872),  41  L.  J.  C.  478. 

(«)  lonides  v.  Pender  (1874),  43  L.  J.  Q.  B.  227;  L.  B.  9  iQ.  B.  531;  Thames  ^ 
Mersey  Marine  Insce.  t.  Guriford  Ship  Co.  (1911),  80  L.  J.  P.  0.  146;  [1911] 
A.  C.  529.     See  Marine  Insurance  Act,  1906,  s.  16. 

(0)  Middlewood   v.   Blahes   (1797),  7  T.   R.   162. 

(p)  Anderson  v.  Pacific  Fire  and  Marine  Insce.   (1872),  L.  R.  7  0.  P.  65. 

(?)  See  Stribley  v.  Imperial  Marine  Insoe.  (1876),  45  L.  J.  Q.  B  896'  1 
Q.  B.  D.  507. 

(r)  Lynch  T.  Dmsford  (1811),  14  East,  494. 

(s)  Majine  Insurance  Act,  1906,  s.  33.  See  Union  Insce.  Soc.  of  Canton  v 
Wills  J  Co.  (1916),  85  L.  J.  P.  G.  82;  [1916]  A.  C.  281;  Yorkshire  Insce.  Co 
V.  Campbell  (1917),  86  L.  J.  P.  C.  85;    [1917]  A.  O.  218. 

(0  Marine  Insurance  Act,  1906,  a.  23;  Crowley  v.  Oohm  (1832")  1  L  .T 
K.  B.  158;  3  B.  &  Ad.  478.  ^        J>  ■   •<• 

(«)  Marine  Insurance  Act,  1906,  s.  26  (3);  Dunlop  Bros.  Sr  Co.  v  Townend 
(1919),  88  L.  J.  K.  B.  1129;   [1919]  2  K.  B.  12.      '^  "^  "■  ■""*«««« 

(a;)  Mackenzie  v.  Whitviorth  (1875),  45  L.  J.  Ex.  233;  1  Ex.  D.  36.  See 
Marine  Insurance  Act,  1906,  s.  9. 

Qy-)  Traill  v.  Baring  (1864),  33  L.  J.  C.  521;   4  De  G.  J.  &  S    318 

(«)  Thompson  t.   Adams  (1889),  23  Q.  B.  D.  361.     See  as  to  a  contract  for 


280  CAUSES  VITIATING  AGREEMENT. 

sects.  22  and  23  of  the  Marine  Insurance  Act,  1906,  a  contract  of 
marine  insurance  is  inadmissible  in  evidence  unless  it  is  embodied 
in  a  marine  policy  in  accordance  with  the  Act,  which  policy  must 
specify  the  assured,  the  particular  risk  or  adventure,  the  duration 
of  the  risk,  the  amount  assured  and  the  name  of  the  insurer.  Hence 
no  action  will  lie  upon  the  slip  alone;  nor  will  an  action  lie  upon 
the  slip  to  compel  the  execution  of  a  policy  (a).  The  contract  of 
marine  insurance  is  deemed  to  be  concluded  when  the  proposal  of 
the  assured  is  accepted  by  the  insurer,  whether  the  policy  be  then 
issued  or  not,  and  the  policy  presumptively  carries  into  efiect  the 
contract  contained  in  the  slip,  and  is  considered  as  if  executed  at  the 
same  time  (b).  The  assured  need  not  disclose  a  material  alteration 
in  the  risk  occurring  after  the  date  of  the  slip,  though  before  the 
formal  execution  of  the  policy  (c) .  If  the  insurer  became  aware  of 
a  material  concealment  at  the  date  of  the  slip,  the  subsequent  formal 
delivery  of  the  policy  would  not  preclude  him  from  taking  the  objec- 
tion, unless  an  intention  was  proved  of  thereby  affirming  the  con- 
tract (d).  And  it  is  immaterial  that  the  risk  becomes  determined 
to  the  knowledge  of  both  parties  between  the  signing  of  the  slip  and 
the  making  of  the  policy  (e).  The  form  of  the  slip  may  justify  the 
non-communication  of  facts  which  should  otherwise  be  disclosed  (/). 
In  voyage  policies,  insuring  the  ship  during  a  specified  voyage, 
there  is  further  an  im|)lied  warranty,  or  more  properly  speaking  a 
condition  of  the  contract,  that  the  ship  is  seaworthy  at  the  time  of 
the  commencement  of  the  voyage  or  risk  insured,  in  default  of  which 
the  policy  is  void;  and  whether  the  subject  of  insurance  be  ship, 
cargo,,  freight,  profits,  commission,  or  any  other  matter  connected 
with  the  ship  (g).  And  i£  the  voyage  be  so  long  as  to  require  to 
be  divided  into  stages  for  the  purpose  of  preparing  or  renewing  the 

insurance  by  "  open  cover,"  Bhugwandass  '\.  Netherlands  India  Sea  and  Fire 
Insce.  (188S),  14  Ap.  Ca.  83;  Daries  v.  National  Fire  and  Marine  Insce.  (1891), 
60  L.  J.  P.  C.  73;  [1891]  A.  C.  485;  Genforsikrings  Aktieselskabet  v.  Ba  Costa 
(1910),  80  L.  J.  K.  B.  236;  [1911]  1  K.  B.  137. 

(a)  Fisher  v.  Liverpool  Marine  Insce.  (1874),  43  L.  J.  Q.  B.  114;  L.  E. 
9  Q.  B.  418. 

(i)  Marine   Insurance   Act,   1906,   sa.  21,  22. 

(c)  Marine  Insurance  Act,  1906,  s.  18  (1);  Gary  v.  Patton  (1874),  43  L.  J. 
Q  B.  181;  L.  K.  9  Q.  B.  577;  Lishrrmn  v.  Northern  Maritime  Imce.  (1875), 
44  L.  J.  C.  P.  185;  L.  B.  10  C.  P.  179. 

{d)  Morrimn  v.  U iiivrrsal  Marine  Insce.  (1872),  42  L.  J.  Ex.  115;  L.  E.  8 
Ex.   197.     Sue  Marine  Insurance  Act,  1906,  8.  18  (3)   (c). 

(e)  Sec  Marine  Insurance  Act,  1906,  ss.  21,  22,  86;  Bradford  v.  Symondson 
(18S1),  50  L.  J.  Q.  B.  583;   7  Q.  B.  D.  466. 

(/)  The  Bedouin   (1893),  63  L.  J.  Adm.  30;   [1894]  P.  1. 

Ig)  Marine  Insurance  Act,  1906,  s.  39  (1);  Miils  v.  Roebuck,  1  Park,  Inaoe. 
460;    OliKci    ,-.    Cowley   (1765),  1  Park,  Insce.   470. 
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equipment  of  the  ship,  the  shipowner  impliedly  warrants  to  the  under- 
writer, that  the  ship  shall  be  seaworthy  at  the  commencement  of 
each  stage,  by  being  properly  equipped  for  that  stage  {%)<.  The  sea- 
worthiness required  to  satisfy  this  condition  is  taken  in  relation  to 
the  subject  of  insurance  and  the  particular  risk  or  voyage  insured, 
and  according  to  the  various  stages  of  the  voyage  (i).  The  implied 
warranty  of  seaworthiness  that  a  cattle  ship  shall  be  properly  venti- 
lated and  have  a  sufficient  cattle  crew,  is  not  excluded  by  a  stipulation 
in  a  policy,  "  the  fittings  and  condition  of  the  cattle  to  be  approved 
by  Lloyd's  Agent's  surveyor  "  (fc).  The  burden  of  proving  the  un- 
seaworthiness rests  upon  the  underwriter;  but  a  loss  soon  after  sailing 
which  is  not  attributable  to  any  other  cause,  is  presumptive  evidence 
of  unseaworthiness  (7).  In  some  cases  the  policy  provides  "sea- 
worthiness admitted  ";  in  this  event  the  underwriter  should  satisfy 
himself  that  the  subject-matter  is  in  fact  seaworthy.  This  was  held 
in  the  case  of  a  floating  dock,  an  exceptional  subject-matter,  but  in 
the  case  of  an  ordinary  sea-going  vessel  other  considerations  obviously 
apply  {m) . — A  warranty  or  condition  of  seaworthiness  is  also  implied 
in  the  contract  of  the  shipowner  for  the  carriage  of  goods;  also  that 
the  cargo  shall  be  packed  in  a  seaworthy  manner  (w) .  The  warranty 
of  seaworthiness  is  not  complied  with  unless  the  ship  is  seaworthy 
when  the  perils  of  the  intended  voyage  commence  (o);  but  in  the 
case  of  the  warranty  of  fitness  to  receive  the  cargo,  the  critical  time 
is  fixed  by  reference  to  the  time  of  loading  {p).  The  warranty  of 
seaworthiness  implied  in  a  bill  of  lading  is  absolute,  unless  qualified 
in  express  terms  (g).     Conversely,  a  shipper  of  goods  in  a  general 

(A)  Marine  Insurance  Act,  1906,  3.  39  (3);  Greenock  S.S.  Co.  v.  Maritime 
Insce.   (1903),  72  L.  J.  K.  B.  868;    [1903]  2  K.  B.  657. 

(»)  Marine  Insurance  Act,  1906,  s.  39  (4) ;  Quebec  Marine  Insce.  v.  Com- 
mercial Bk.  of  Canada  (1870),  39  L.  J.  P.  C.  53;  L.  R.  3  P.  C.  234;  Daniels  v 
Harris  (1874),  44  L.  J.  C.  P.  1;  L.  B.  10  C.  P.  1.  S-ae  ClapMm  v.  Lanqton 
(1864),  34  L.  J.  Q,.  B.  46;  5  B.  &  S.  729. 

ik)  Sleigh  v.   Ty^r  (1900),  6^  L.  J.  Q.  B.  626;    [1900]  2  Q.   B.  333. 

(0  Pickup  V.  Thames  Marine  Insce.  (1878),  47  L.  J.  Q.  B.  749;   3  Q.  B     D 
594. 

(m)  Cantiere  Meccanico  Brindisino  v.  Janson  (1912),  81  L.  J.  K.  B  1043- 
[1912]  3  K.  B.  452.  '  " 

(k)  Steel  V.  State  Line  S.S.  Co.  (1877),  3  Ap.  Ca.  72;  The  Schwan  (1909),  78 
L.  J.  P.  112;  [1909]  A.  C.  450;  Ciam/pa  v.  British  India  Steam  Nav.  Co.  (1915') 
84  L.  J.  K.  B.  1653;   [1915]  2  K.  B.  774.  ^' 

(o)  Cohn  V.  Davidson  (1877),  46  L.  J.  Q.  B.  305;  2  Q.  B.  D.  455;  OUy  of 
Lincoln  v.  Smith  (1904),  73  L.  J.  P.)C.  45;  [1904]  A.  C.  250;  The  Schwan 
(1909),  78  L.  J.  P.  112;   [1909]  A.  C.  450. 

,StlJ^^?T  V^l^^"^ .J::''\  ^^^<  ^-  ^^  <;2);  MoFaddm  v.  Blue  Star  Line 
(1905),  74  L.  J.  K.  B.  423;   [1905]  1  K.  B.  697. 

ySil-PY^%^%/"'^''''^'  ^^^'^^'  ^  ^'-  •''  ^-  !"«;  12  p.  D.  187;  ffilro«  v.  Price, 
lloyo]  A.   C   56. 


282  CAUSES  VITIATING  AGREEMENT. 

ship  warrants  that  they  are  not  dangerous,  but  this  implied  warranty 
IS  displaced  if  the  danger  is  obvious  or  otherwise  brought  to  the- 
knowledge  of  the  shipowner  (r). — There  is  no  similar  warranty  or 
condition  of  seaworthiness  implied  by  law  in  a  time  policy,  by  which 
the  ship  is  insured  during  a  specified  interval  of  time;  and  it  makes 
no  difference  in  this  respect  whether  at  the  time  of  effecting  the  policy 
the  ship  is  at  sea,  or  whether  the  ship  is  then  in  port  and  undergoing 
repairs  in  preparation  for  the  intended  voyage  (s).  But  the  insurer 
is  not  liable  for  loss  or  damage  attributable  in  fact  to  the  unseaworthi- 
ness or  other  inherent  vice  of  the  ship  or  subject  of  insurance,  and 
not  to  the  perils  insured  against  (i);  nor  for  loss  happening  by  perils 
insured  against,  if  caused  by  the  owner  knowingly  sending  the  ship 
to  sea  in  an  unseaworthy  condition  (m).  But  he  is  liable  for  a  loss 
caused  by  a  peril  insured  against,  though  consequent  upon  unsea- 
worthy condition,  if  it  was  not  known  to  the  assured  (a;). 

Upon  the  same  principles  in  effecting  insurances  upon  property 
against  fire,  it  is  the  duty  of  the  assured  to  communicate  to  the 
insurer  all  material  facts  within  his  knowledge  concerning  the  risk; 
and  it  is  an  implied  condition  of  the  contract  that  the  description  of 
■  the  property  given  by  the  insured  is  true  and  complete.  This- 
condition  is  usually  expressly  declared  in  the  poKcy  to  be  the  basis 
of  the  contract  {y)  .—The  test  of  materiality  is  whether  the  error 
or  omission  of  description  is  such  as  would  vary  the  premiura 
required  {z) .  But  if  a  particular  description  or  representation  is 
expressly  made  the  basis  of  the  contract,  that  condition  must  be 
satisfied,  whether  the  deviation  be  in  fact  material  or  not  (a).  And 
in  such  case  it  is  sufficient  if  that  condition  be  satisfied;  for  an  express 
condition  excludes  any  implication  beyond  its  terms  (&).  Upon  a 
re-insurance  it  was  held  material  to  disclose  that  the  owner  of  the- 

(O  Srass  T.  Mama,,d  (1856),  26  L.  J.  Q.  B.  49;  6  E.  &  B.  470;  .i««OT  v 
Sums  (1878;)  47  L.  J.  Ex.  S66;  3  Ex.  D.  282.  S.6e  Bamifield  v.  Goole  J  Sheffield 
Transport  Co.  (1910),  79  L.  J.  K.  B.  1070;   [1910]  2  K.  B.  94  ,  „   ,    r 

(s)  Marine  Insurance  Act,  1906,  s.  39  (5:) ;  Gibson  v.  Small  (1853),  4  11.  1..  U. 
353;  Dudgeon  v.  Pembmk-e  (1877),  46  L.  J.  Q.  B.  409;  2  Ap.  Oa.  284. 

(0  Pauious  V.  Sarsfield  (1856),  25  L.  J.  Q.  B.  249;  6  B.  &  B.  192;  Dudgem 
V.  PembroU  (1877),  46  L.  J.  Q.  B.  409;  2  Ap.  Ca.  284. 

(«)  Marine  Insurance  Act,  1906,  s.  39  (5);  Thomvpsmi  v.  Hopper  (1858),  ^7 
L.  J.  Q.  B.  441;  E.  B.  &  E.  1033. 

(x)  Sadler  v.  Di(von  (1841),  11  L.  J.  Ex.  435;   8  M.  &  W.  895. 

(y)  Bufe  V.   Turner  (1816),  6  Taunt.  338. 

(z)   Forbes'  rlaim   (1875),  44  L.  J.  0.  761;   L.  R.  19  Eq.  485. 

(«)  Newcastle  Fire  Insce.  v.  Maomorran  (1815),  3  Dow,  255;  Barnard  v.. 
Faber   (1892),  62  L.  J.  Q.  B.   159;    [1893]  1   Q.  B.  340. 

(6)  Baxendale  v.   Hnrvey  (1869),  28  L.  J.  Ex.  236;   4  H.  &  N.  450. 
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property  insured  had  before  had  several  fires,  in  all  of  which  he  was 
insured  to  a  large  amount  (c) . 

An  alteration  in  the  subject  of  insurance  during  the  currency  of  a 
policy  does  not  affect  the  policy  if  the  loss  is  occasioned  by  some  cause 
insured  against  but  independent  of  the  change  in  the  risk;  but  if  the 
alteration  increases  the  risk  and  occasions  the  loss,  the  policy  does  not 
apply,  for  the  loss  is  then  due  to  a  risk  not  insured  (d) .  But  it  is 
usually  made  an  express  condition  of  the  policy  that  if  any  alteration 
be  made  in  the  risk,  the  same  must  be  notified  to  and  allowed  by  the 
insurer,  otherwise  the  policy  will  be  void;  in  which  case  any  alteration 
of  the  kind  stipulated,  not  duly  notified  and  allowed,  would  avoid  the 
policy,  whether  in  the  event  it  caused  a  loss  or  not;  and  any  implied 
condition  respecting  alterations  is  excluded  by  the  express  terms  (c). 

In  life  insurance,  as  in  marine  and  fire  insurances,  the  principle 
applies,  that  all  material  facts  must  be  disclosed  and  represented  truly 
to  the  underwriter  (/) .  But  according  to  the  ordinary  practice  of 
life  insurance  the  assured  is  required  to  make  and  sign  a  written 
declaration  giving  certain  specified  information  concerning  the  life 
insured,  and  it  is  expressly  stipulated  that  such  declaration  is  true  and 
is  to  be  taken  as  the  basis  of  the  contract;  the  effect  of  which  is  that 
if  there  is  anything  untrue  in  that  declaration,  whether  to  the  know- 
ledge of  the  assured  or  not,  and  whether  material  or  not,  it  avoids  the 
contract  {g) .  The  general  rule  of  law  in  favour  of  the  validity  of  a 
contract  casts  upon  the  insurer  the  burden  of  proving  what  declarations 
are  in  fact  incorporated,  and  the  non-disclosure  of  a  material  fact  (h) . 
The  declaration  expressly  defines  and  limits  by  agreement  the  rights 
of  the  insurer  as  to  the  communication  and  materiality  of  facts;  and 
excludes  any  effect  upon  the  contract  from  misrepresentation  or  non- 
disclosure of  a  matter  not  specified  in  the  declaration,  unless  fraudu- 

(o)  New  York  Bowery  Insce.  v.  New  York  Insce.,  17  Wend.  359,  cited  by  the 
Court  in  lonides  v.  Pender,  L.  B.  9  Q.  B.  638. 

id)  Sillem  v.  Thornton  (1864),  23  L.  J.  Q.  B.  362;  3  E.  &  B.  866;  Stokes  v. 
Cox  (1866),  26  L.  J.  Ex.  113;  1  H.  &  N.  533. 

(e)  Glen  v.  LewHs  (1865),  22  L.  J.  Ex.  228;  8  Ex.  617;  Stokes  v.  Cox  (1856), 
26  L.  J.  Ex.  113;  1  H.  &  N.  533;  Equitable  Fire  ■#  Accident  Office  v.  The 
CUng  Wo  Rung  (1906),  76  L.  J.  P.  C.  31;   [1907]  A.  0.  96. 

(/)  Wainwright  v.  Bland  (1836),  5  L.  J.  Ex.  147;  1  M.  &  W.  32;  London 
Assoc.  V.  Mansel  (1879),  48  L.  J.  C.  331;   11  Ch.  D.  363. 

ig)  Anderson  v.  VitageraU  (1853),  4  H.  L.  C.  484;  Thomson  v.  Weems  (1884) 
9  Ap.  Ca.  671.  See  Biggar  v.  Rock  Life  Assoc.  (1901),  71  L.  J.  K.  B.  79: 
[1902]  1  K.  B.  516.  <  \        J, 

(h'j  Joel  T.  Lam  Union  #  Grown  Insoe.  (1908-),  77  L.  J.  K.  B.  1108:  [19081  2 
K.  B.  863. 
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lent  (i) .    Thus  where  the  policy  was  construed  to  provide  only  against 
intentional  misstatements,  the  effect  as  a  condition  was  limited  accord- 
ingly, and  the  policy  was  not  voidable  for  untrue  statements,  unless 
■wilful  and  designed  (fc) . — Policies  are  sometimes  applied  for  upon 
the  footing  of  a  written  offer  (or  prospectus)  that  they  should  be  indis- 
putable except  in  case  of  fraud;   the  company  cannot  in  that  case 
dispute  the  policy  upon  the  ground  of  a  merely  untrue  representation 
in  the  declaration  upon  which  it  was  based,  though  the  policy  was 
expressly  made  conditional  upon  the  truth  of  the  declaration  and  does 
not  in  terms  incorporate  the  prospectus  (I) .     Fraud  would  vitiate 
it  notwithstanding  the  declaration  is  satisfied,  upon  the  principles 
applicable  to  contracts  induced  by  fraud  (to)  . — The  declaration  agreed 
upon  as  basis  of  the  contract  is  taken  as  continuing  up  to  the  time  of 
executing  the  policy,  so  that  any  intermediate  change  of  circumstances 
rendering  it  untrue  must  be  communicated;  as  where  the  declaration 
gave  the  name  of  the  latest  medical  attendant  of  the  insured,  and 
before  completing  the  policy  he  consulted  another  medical  attendant 
■whose  name  was  not  given,  it  was  held  that  the  declaration  had  become 
untrue  and  avoided  the  contract  (n) .     And  where  the  declaration 
Stated  that  the  insured  was  in  good  health,  and  before  payment  of 
the  premium,  when  the  insurance  was  to  commence,  he  fell  into  bad 
health,  it  was  held  that  the  insurer  might  refuse  to  accept  the  premium 
or  to  issue  a  policy  (o) . — Where  a  person,  proposing  to  insure  the  life 
of  another,  refers  the  insurer  to  that  person  or  to  others  for  the  declara- 
tion required,  the  persons  thus  referred  to  are  not  thereby  constituted 
his  agents  in  making  the  declaration;  and  he  is  not  affected  by  false 
or  fraudulent  statements  therein  made  without  his  knowledge  (p) ; 
unless  the  policy  is  expressly  made  conditional  upon  the  truth  of  the 
declaration  (q). 

Guarantees  are  contracts  of  insurance  of  the  capacity,  or  honesty, 
or  solvency  of  a  person,  either  generally  or  with  reference  to  some 
particular  employment,  debt  or  transaction.     But  it  is  "  an  incorrect 

(0  Jones  V.  Provincml  Imce.  (1857),  26  L.  J.  C.  P.  272;   3  C.  B.  N.  S.  G5. 

(ft)  Fcni)hes  v.  Manchester  Assoe.  (1S63),  32  L.  J.  Q.  B.  153;  3  B.  &  °-J^'- 
Hemming^  v.   ticepire  Life  Assee.  (1905),  74  L.  J.  C.  231;   [1905]  1  ^h-  365. 

0}  Wlod.  V.  dwrirris  (1856),  25  L.  J.  Ex.  129;  11  Ex.  493;  IFkeelton  i. 
Ilmdisty  (1857),  27  L.  J.  Q.  B.  241;  8  E.  &  B.  232. 

(m)   Winnwrlght  v.  Bland  (1836),  5  L.  J .  Ex.  147;   1  M.  &  W.  32. 

(n)  British  Equilahle  Insce.  v.  (?.  W.  Ry.  (1869);  38  L.  J.  0.  314. 

(o)   Canning   v.   Farquhar  (1886),  55  L.  J.  Q.  B.  225;   16  Q.  B.   D.  727. 

(/>)  Whrdion  V.  IhudMy  (1857),  26  L.  J.  Q.  B.  255;  8  E.  &  B.  232.  See 
unte,  p.  277. 

(?)  Evereil  k' .  Desbormi.gh  (1829),  7  L.  J.  0.  S.  C.  P.  223;  5  Bing.  503; 
S.  P.  Towle  V.  Niilioiial  Giiai'dian  Assee.  (1861),  30  L.  J.  C.  900. 
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proposition  that  the  same  rule  prevails  in  case  of  guarantees  as  in 
assurances  upon  ships  or  lives,  in  which  it  is  a  settled  rule  that  all 
material  circumstances  known  to  the  assured  are  to  be  disclosed, 
though  there  be  no  fraud  in  the  concealment"  (r).  The  avoidance 
of  a  contract  of  guarantee  by  the  non-disclosure  of  a  material  fact 
depends  in  each  case  upon  whether,  having  regard  to  the  nature  of  the 
transaction  and  the  relation  of  the  parties,  the  fact  not  disclosed  is 
impliedly  represented  not  to  exist  (s) . — The  employment  of  a  person 
in  a  position  of  trust  under  a  guarantee  of  his  honesty  imports  a  repre- 
sentation to  the  surety  that  the  person  is  honest,  so  far  as  the  employer 
knows,  and  the  non-disclosure,  although  not  fraudulent  (t),  of  a  fact 
materially  affecting  his  honesty  would  avoid  the  guarantee;  as  in 
taking  a  guarantee  of  an  agent  whose  duties  are  to  receive  and  account 
for  money,  without  disclosing  the  fact  that  he  was  then  in  arrear  in  his 
accounting  to  a  large  amount  (m).  And  in  the  case  of  a  continuing 
guarantee,  if  the  employer  after  discovering  that  the  servant  or  agent 
is  guilty  of  dishonesty  continues  the  employment,  without  the  know- 
ledge and  consent  of  the  surety,  the  latter  wrould  be  discharged  of  sub- 
sequent liability;  for  the  surety  upon  learning  the  dishonesty  would 
be  entitled  to  put  a  stop  to  the  guarantee .  Mere  matters  of  suspicion, 
however,  need  not  be  communicated  («/) . 

Where  a  person  is  asked  to  guarantee  the  personal  solvency  of 
another,  it  is  a  natural  inference  that  it  is  in  consequence  of  the  un- 
eatisfactory  financial  condition  of  the  debtor.  Accordingly  the  fact 
that  a  current  account  is  overdrawn,  is  not  a  material  circumstance 
to  be  disclosed  by  a  bank  to  a  surety  about  to  guarantee  that 
account  (z) ;  so  where  a  surety  was  not  told  that  the  debt  had  been 
previously  guaranteed,  and  that  the  previous  surety  was  withdrawing 
from  his  suretyship,  he  was  held  bound  (a) .  On  the  other  hand,  where 
the  surety  guaranteed  payments  in  consideration  of  a  conveyance  to 

(f)  Pe-i-  cur.  North  British  Insce,  v.  Lloyd  (1864'),  24  L.  J.   Ex.   14:   10   Ex 
523. 

(s)  Railton  v.  Mathews  (1844),  10  01.  &  F.  934;  Dames  v.  London  and  Pro- 
vincial Insce.  (1878),  47  L.  J.  C.  511;   8  Ch.  D.  469. 

(0  London  Gen.  Omn.  Co.  v.  HoUovma/  (1912),  81  L.  J.  K.  B.  603;  [19127 
2  K.  B.  72.  -" 

(«)  Smith  V.  Bwnh  of  Scotland  (1813),  1  Dow,  272;  Lee  v.  Jones  (1864)  34 
L.  J.  C.  P.  131;  17  0.  B.N.  S.  482.  >.        >».  <>* 

(»)  Phaii/ps  V.  Foxall  (1872),  41  L.  J.  Q.  B.  293;  L.  B.  7  Q.  B.  666;  Sander- 
son V.  Aston  (1873),  42  L.  J.  Ex.  64;  L.  R.  8  Ex.  73;  Durham  (Corv  ')  v 
Fowler  (1889),  58  L.  J.  Q.  B.  246;   22  Q.  B.  D.  394.  " 

(2^)  Nat.   Prov.    Bk.   of  England   v.    Glanusk   (Lord)    (1913")    82   L    ,T     If     "R 
1033;    [1913]   3  K.  B.  335.  •      •   xv.   jj. 

(z)  Hamilton  v.    Watson   (1845),  12  01.  &  F.   109. 

(a)  North  British  Insce.  v.  Lloyd  (1854),  24  L.  J.  Ex.   14-   10  Ex.   523. 
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his  principal  of  property  free  from  incumbrances  except  such  as 
were  set  forth  in  a  list,  and  owing  to  forgetfulness  on  the  pa,rt  of 
the  obligee,  a  mortgage  upon  the  property  was  not  included,  and  was 
unknown  to  the  surety,  he  was  held  discharged  although  the  mortgage 
debt  was  in  fact  paid  off  by  the  principal  debtor  (6).  Fraudulent 
practices  will  vitiate  the  contract  of  suretyship,  as  where  a  guarantee 
was  given  upon  the  representation  that  the  whole  sum  was  then 
advanced,  when  in  fact  a  large  part  of  it  was  retained  by  the  creditor 
in  payment  of  a  prior  debt;  this  was  held  to  be  a  fraud  upon  the  surety 
entitling  him  to  avoid  the  guarantee  (c) .  So  where  a  guarantee  was 
given  for  the  price  of  goods  sold,  and  it  was  agreed  between  the  buyer 
and  seller  that  the  sum  stated  in  the  guarantee  should  be  sufficient  to 
cover  a  prior  debt  besides  the  price  of  the  goods  (d) . 

A  guarantee  may  be  given  upon  the  express  condition  that  a  full 
and  true  declaration  is  made  of  all  the  circumstances  required  to  be 
known  as  the  basis  of  the  contract  (as  is  the  general  practice  in 
policies  of  life  insurance),  in  which  case  a  misrepresentation  or  non- 
disclosure within  the  condition  avoids  the  guarantee  independently 
of  fraud  (e).  Under  a  guarantee  upon  such  condition,  it  was  stated 
in  the  required  declaration  that  the  person  whose  honesty  was 
guaranteed,  would  render  accounts  weekly,  such  being  then  in  fact 
his  duty;  and  it  was  held  that  this  did  not  amount  to  a  warranty  that 
this  condition  of  service  would  be  observed,  but  only  to  an  expression 
of  intention  respecting  future  conduct  (/) . 

(J)  Willis  V.   Willis  (1850),  17  Sim.  218. 
(c)  Stone  V.    Compton   (1838>,  5  Bing.  N.   C.   142. 

Id)  Pidcoch  V.  Bisfwp  (1825),  3  L.  J.  0.  S.  K.  B.  109;  3  B.  &  O.  605. 
(e)  Towle  v.   National  Insce.   (1861),  30  L.  J.  C.   900;   3  Gi£E.  42. 
(/)  Benham   v.    United  Guarantee  and  Life  As^sce.   (1852),  21  L.   J.   Ex.    317: 
7  Ex.  744. 
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Sect.    III.— DURESS    AND  UNDUE   INFLUENCE. 

PAOE 
Agreements  induced  by  duress — duress  of  the  person — threats  ...      287 
Duress    of    goods — ^money    obtained    by   duress   of   goods — legal 

restraint  of  goods  288 

Duress  by   third  party — on  third  party — contract  by  agent  in- 
duced by  duress  on  principal 290 

Agreements  induced   by   undue  influence: — agreement  with  ex- 
pectant heir — sale  of  reversion — agreement  in  fraud  of  ancestor 

— confirmation  of   agreements  with  heir  or  reversioner  290 

Agreements    with     persons    in    fiduciary    relation: — trustees — 

solicitors — directors  of  company  293 

Agreements  with  parent  or  guardian — agreements  under  special 
relations  of  influence  295 

An  agreement  apparently  complete  and  sufficient  to  create  a 
-contract  may  be  vitiated  by  duress,  that  is,  where  one  party  has  been 
induced  to  consent  by  fear  imposed  by  the  violence  or  threats  of  the 
other  party. 

An  agreement  induced  by  duress,  like  an  agreement  induced  by 
fraud,  is  not  absolutely  void,  but  voidable  only  at  the  election  of  the 
party  intimidated  (a) .  If  the  latter  after  the  duress  is  removed 
voluntarily  acts  upon  the  agreement,  he  thereby  confirms  it  and 
precludes  himself  from  afterwards  avoiding  it{b).  All  contracts 
being  prima  facie  valid,  the  burden  of  proving  duress  rests  upon  the 
plaintiff,  unless  the  parties  stand  in  a  fiduciary  relation,  in  which 
case  the  burden  of  supporting  the  contract  is  cast  upon  the 
defendant  (c) ;  and  in  an  action  upon  a  contract  the  defence  that  it 
was  procured  by  duress  must  be  specially  pleaded  (^d) . 

The  duress  recognised  in  law,  as  producing  a  sufficient  degree  of 
fear  to  vitiate  an  agreement,  may  consist  in  actual  violence  to  the 
person,  or  in  threats  (e). — -Illegal  imprisonment  constitutes  duress 
of  the  former  kind;  and  "  every  restraint  of  the  liberty  of  a  freeman 

(«)  2  Inst.   482;   as  to  election,  see  ante,  p.  261. 

(J)   Ormes  v.  Beadel  (1860),  30  L.  J.  C.  1;  2  De  G.  P.  &  J.  333. 

(o)  McClatchie  v.    Raslam.   (1892),  65  L.  T.  691. 

{d)   Whelpdale's  case    (1605),   5  Co.-  119  a;   Order  XIX.   r     16 

(e)  1  Blackst.  Com.  131. 
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is  an  imprisonment,  although  he  be  not  within  the  walls  of  any 
common  prison."  But  legal  imprisonment  will  not  constitute  duress. 
"  If  a  man  be  imprisoned  by  order  of  law,  the  plaintiff  may  take  a 
feoffment  of  him  or  a  bond  for  his  satisfaction,  and  for  the  deliver- 
ance of  the  defendant,  notwithstanding  that  imprisonment;  for  it  is 
not  accounted  in  law  duress  of  imprisonment;  but  where  either  the 
imprisonment  or  the  duress  that  is  offered  in  the  prison  or  at  large  is 
tortious  and  unlawful,  for  '  executio  juris  non  habet  injuriam '  "  (/). 
The  abuse  of  legal  imprisonment  is  for  this  purpose  equivalent  to 
illegal  imprisonment;  as  where  a  writ  of  capias  for  a  debt  was  used 
to  compel  the  defendant  by  duress  of  the  imprisonment  to  give  up 
certain  goods,  it  was  held  that  the  taking  of  the  goods  was  wrongful 
and  the  owner  might  recover  them  back  in  an  action  without 
demand  (g) . 

Duress  may  also  consist  of  threats  of  personal  violence.  But  the 
fear  "  must  concern  the  safety  of  the  person  of  a  man,  and  not  his 
houses  or  goods;  because  he  may  recover  the  same,  or  damages  to  the 
value,  without  any  corporal  hurt.  Again,  if  the  fear  do  concern  the 
person,  yet  it  must  not  be  a  vain  fear,  but  such  as  may  befall  a  constant 
man.  Fear  of  imprisonment  is  sufficient,  for  the  law  hath  a  special 
regard  to  the  safety  and  liberty  of  a  man  "  (h).  But  it  seems  that  the 
fear  must  be  estimated  with  regard  to  the  age,  sex  and  condition  of 
the  person  threatened,  so  far  as  known  to  the  party  using  the 
threats  (i) . 

"  An  agreement  is  not  void  because  made  under  duress  of  goods. 
There  is  no  distinction  in  thig  respect  between  a  deed  and  an  agree- 
ment not  under  seal;  and  with  regard  to  the  former  the  law  is  laid 
down,  and  the  distinction  pointed  out  between  duress  of,  or  menace 
to  the  person  and  duress  of  goods.  The  former  is  a  constraining 
force  which  not  only  takes  away  the  free  agency,  but  may  leave  no 
room  for  appeal  to  the  law  for  a  remedy ;  a  man  therefore  is  not  bound 
by  the  agreement  which  he  enters  into  under  such  circumstances: 
but  the  fear  that  goods  may  be  taken  or  injured  does  not  deprive  any 
one  of  his  free  agency  who  possesses  that  ordinary  degree  of  firmness 

(/)  2   Inst.   482;   Brinkley  v.   Hann  (1843),  Drury,  175. 

(5-)  Graiufier  v.  Hill  (1838),  7  L.  J.  C.  P.  85;  4  Bing.  N.  G.  212. 

(A)  Co.  Lit.  253  b;  2  Inst.  483;  see  Rex  v.  Soittherton  (1805),  6  Eaat,  126; 
Powell  V.  HoyUmd  (1851),  20  L.  J.  Ex.  82;  6  Ex.  67;  Latter  v.  Braddell  (1881), 
50  L.  J.  0.  P.  448. 

(0  Scott  V.  Sebright  (1886),  56  L.  J.  P.  12;  12  P.  D.  21.  See  C^Mver  v. 
Crane,   [1891]   P.  369. 
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■which  the  law  requires  all  to  exert"  (fc).  In  the  case  of  a  distress 
taken  for  rent,  upon  which  the  tenant  agreed  in  consideration  of  a 
withdrawal  of  the  distress  to  pay  the  sum  claimed ;  it  was  held  that  he 
could  not  avoid  the  agreement  upon  the  ground  that  the  claim  was  in 
excess  of  the  rent  due  and  that  he  was  induced  to  agree  in  order  to 
prevent  the  sale  of  his  goods  (I) . 

But  where  money  is  paid  to  release  goods  or  property  from  duress 
without  any  other  consideration,  it  may  be  recovered  back  as  a  debt, 
as  having  been  obtained  by  compulsion  (m) .  "There  is  no  doubt 
that  if  goods  are  wrongfully  taken,  and  a  sum  of  money  is  paid  simply 
for  tho  purpose  of  obtaining  possession  of  these  goods  again,  without 
any  agreement  at  all,  especially  if  it  be  paid  under  protest,  that  money 
can  be  recovered  back;  not  on  the  ground  of  duress,  because  I  think 
that  the  law  is  clear,  that  in  order  to  avoid  a  contract  by  reason  vof 
duress,  it  must  be  duress  of  a  man's  person,  not  of  his  goods;  but  the 
ground  is,  that  it  is  not  a  voluntary  payment.  If  my  goods  have  been 
wrongfully  detained,  and  I  pay  money  simply  to  obtain  them  again, 
that  being  under  a  species  of  duress  or  constraint  may  be  recovered 
back;  but  if,  while  my  goods  are  in  possession  of  another  person,  I 
make  a  binding  agreement  to  pay  a  certain  sum  of  money  and  to 
receive  them  back,  that  cannot  be  avoided  on  the  ground  of 
duress  "  (n).  Thus  where  the  Commissioners  of  Excise  had  seized 
goods  for  the  purpose  of  condemnation,  and  the  owner,  in  considera- 
tion of  a  return  of  the  goods  and  the  relinquishment  of  the  proceedings 
for  condemnation,  paid  the  appraised  value  of  the  goods;  it  was  held 
that  the  money  was  paid  under  a  valid  agreement  made  upon  good 
consideration,  and  the  duress  of  the  goods  formed  no  ground  for 
avoiding  the  agreement  (o). — Money  paid  to  redeem  goods  from  legal 
restraint,  as  where  they  have  been  seized  by  legal  process  and  are 
in  tho  custody  of  the  law,  is  not  recoverable  as  a  payment  under 
duress  (p) ;  also  bills  or  securities  given  to  redeem  the  goods  under 
such  circumstances  are  valid  (q). 


(ft)  Per  cur.  Skeate  v.  Beale  (1840),  9  L.  J.  Q.  B.  233;  11  A.  &  E.  983. 
(0  Skeate  v.  Beale  (1840),  9  L.  J.  Q.  B.  233;   11  A.  &  E.  9«2. 
(ni)  See  ante,  p.  61. 

(n)  Parke,  B.,  Atlee  t.  Backhouse  (1838),  7  L.  J.  Ex.  234;  3  M.  &  W.  633; 
per  our.  Ashmole  v.  Wainwright  (1842),  11  L.  J.  Q.  B.  79;  2  Q.  B.  1337. 
(o)  AUee  V.  Backhouse  (1838),  7  L.  J.  Ex.  234;  3  M.  &  W.  633. 
Qp)  See  ante,  p.  63. 

(y)  Liverpool  Marine  Credit  Co.  v.  Hunter  (1868),  L.  E.  3  Ch    479-  37  L  J  O 
386.  '  ■    ■     ' 
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The  duress  must  be  the  act  of  the  party  himself,  or  imposed  with 
his  knowledge  and  taken  advantage  of  by  him,  for  the  purpose  of 
obtaining  the  agreement;  duress  by  a  third  person  would  not  avoid 
a  contract  made  with  a  party  who  is  not  cognizant  of  it  (r) . — It  seems 
that  a  person  may  avoid  his  deed  if  obtained  by  duress  imposed  on  his 
parent,  or  wife,  or  child,  as  well  as  if  the  duress  had  been  on  his  own 
person  (s) .  But  in  general  a  contract  cannot  be  avoided  on  the  ground 
that  it  was  obtained  by  duress  imposed  on  a  third  party.  Thus  a 
bond  given  by  a  surety  for  the  debt  of  another,  in  order  to  obtain  his 
release  from  imprisonment,  is  valid,  although  the  imprisonment  was 
illegal;  "  for  none  shall  avoid  his  own  bond  for  the  improvement  or 
danger  of  any  other  than  of  himself  only  "  (t).  But  a  bond  given  in 
consideration  of  discharging  a  person  illegally  arrested,  where  the 
pbligee  had  no  authority  to  release,  is  void  for  the  want  of  such 
consideration  as  can  be  recognised  in  law  (m)  . 

A  contract  made  by  an  agent  of  the  party  suffering  the  duress  in 
order  to  remove  the  duress  from  his  principal  is  voidable.  Thus  where 
in  the  course  of  proceedings  in  lunacy  against  a  person  who  was 
confined  in  an  asylum,  her  counsel  made  an  agreement  that  in  con- 
sideration of  her  release  from  restraint  she  would  give  up  certain 
deeds ;  it  was  held  that  she  might  repudiate  the  agreement  as  induced 
hj  duress;  the  court  saying,  "  If  her  counsel  acted  for  her,  believing 
her  of  sound  mind,  from  the  same  fear  of  inconvenience  and  disease 
as  likely  to  arise  from  confinement  which  affected  the  mind  of  their 
principal,  their  proceeding  ought  to  be  considered  as  enforced  by  the 
same  duress  "  (x). 

The  Court  of  Chancery,  besides  a  concurrent  jurisdiction  in  cases 
of  legal  duress,  exercised  and  extended  jurisdiction  to  grant  relief 
in  various  cases  of  pressure  which  did  not  amount  to  duress  at  common 
law.  Agreements  between  persons  in  certain  relative  positions  are 
treated  in  equity  as  presumptively  made  under  an  undue  influence  of 
one  party  upon  the  will  of  the  other;  "  and  when  the  relative  position 
of  the  parties  is  such  as  prima  facie  to  raise  this  presumption  the 
transaction  cannot  stand,  unless  the  person  claiming  the  benefit  of  it  is 

(r)  1  BoUe,  Abr.  688. 

(s)  1  Bolle,  Abr.  687;  Bacon's  Maxims,  Tracts,  86;  see  Williams  v.  Baulev 
(1866),  35  L.  J.  C.  717;   L.  B.  1  H.  L.  200. 

(0  liuscombo  V.  Standing  (1607),  Cro.  Jac.  187;  S.  P.  as  to  an  agreement, 
SmiUi.  V.  Mmteith  (1844),  14  L.  J.  Ex.  22;   13  M.  &  W.  427. 

(m)   Pole  V.    J/aimbin   (1783),  9  East,  416,  n.   (a). 

(a)   Cummiiig  v.  Ince  (1847),  17  L.  J.  Q.  B.  105;   11   Q.  B.   112 
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able  to  repel  the  presumption' by  contrary  evidence,  proving  it  to  have 
been  in  point  of  fact  fair,  just,  and  reasonable  "  {y).  There  is  also 
a  new  jurisdiction  conferred  by  the  Moneylenders  Act,  1900,  upon  all 
courts  to  relieve  against  bargains  made  v/ith  moneylenders.  The 
statute  is  referred  to  hereafter  (z) . 

An  agreement  with  a  person  in  the  position  of  an  expectant  heir, 
upon  the  credit  of  his  expectancy,  whether  the  property  be  actually 
charged  or  not,  raises  a  presumption  of  undue  influence  and  advantage, 
(which  the  party  claiming  the  benefit  must  be  prepared  to  rebut  (a) . 
And  "  the  phrase  '  expectant  heir '  (with  reference  to  the  doctrine 
in  question)  is  used  as  including  every  one  who  has  either  a  vested 
remainder  or  a  contingent  remainder  in  a  family  property,  including 
a  remainder  in  a  portion  as  well  as  a  remainder  in  an  estate,  and  every 
one  who  has  the  hope  of  succession  to  the  property  of  an  ancestor, 
either  by  reason  of  his  being  the  heir  apparent  or  presumptive,  or  by 
reason  merel}'  of  the  expectation  of  a  devise  or  bequest  on  account  of 
the  supposed  or  presumed  affection  of  his  ancestor  or  relative.  More 
than  this,  the  doctrine  as  to  expectant  heirs  has  been  extended  to 
all  ireversioners  and  remaindermen  "  (&).  Thus,  where  a  person 
entitled  to  settled  estates  in  remainder  upon  the  death  of  his  father, 
but  having  no  present  property,  borrowed  money  upon  bills  at  a  rate 
of  interest  and  discount  exceeding' sixty  per  cent,  from  a  moneylender 
who  knew  his  circumstances;  the  court,  holding  that  the  transaction 
was  prima  facie  induced  by  the  necessity  of  his  position  and  the  credit 
pf  his  expectations,  required  the  lender  to  prove  that  it  was  fair  and 
reasonable;  and  on  failure  of  such  proof  decreed  the  bills  to  be 
delivered  up  on  payment  of  the  sums  advanced  with  interest  (c) . 

In  the  case  of  contracts  for  the  sale  or  charge  of  reversionary 
interests  courts  of  equity  applied  the  above  doctrine  by  means  of  a 
strict  rule,  imposing  upon  the  purchaser  the  burden  of  proving  that 
he  gave  full  value;  upon  failure  of  which  they  held  the  property  to 
be  redeemable  by  the  reversioner  upon  repayment  of  the  consideration 

(y)  SeilDorne,  L.  C,  Ayle»ford  {Earl)  v.  Morris  (1873),  42  L.  J.  C.  548:  L.  R. 
8  Ch.  489. 

(k)  See  post,  p.  653' 

(a)  Chesterfield  {Sari)  v.  Janssen  (1751),  2  Ves.  sen.  125;  1  Wh.  &  T.  L.  C. 
303;   Aylesford  {Earl)  v.  Morris  (1873),  42  L.  J.  0.  546;  L.  B.  8  Ch.  484. 

(*)   Jesse],   M.   E.,  Beynon  ~v.    Cook   (1875),  L,   E.    10   Ch.   391,   n.:    Miller  v 
CooJe  (1870),  40  L.  J.  C.  11;  L.  E.  10  Eq.  641. 

(e)  Aylesford  {Earl)  v.  Morris  (1873),  42  L.  J.  0.  546;  L.  E.  8  Ch.  484; 
Beynon  v.  Cook  (1875),  L.  E.  10  Ch.  389.  As  to  the  rate  at  which  interest  is 
alk)w«d.  see  Re  Rowlls  (1900),  69  L.  J.  C.  562;   [1900]  2  Ch.  107. 

19  (2) 
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with  interest  (d) .  The  burden  of  proof  was  shifted  in  the  case  of 
a  sale  by  auction,  because  the  price  at  an  auction  sale  was  taken  as 
prima  facie  evidence  of  the  full  market  value  (e). — This  rule  was 
altered  by  statute  31  Vict.  c.  4,  the  "  Act  to  amend  the  law  relating 
to  Sales  of  Reversion,"  enacting,  by  sect.  1,  that  "  No  purchase, 
made  bona  fide  and  without  fraud  or  unfair  dealing,  of  any  re- 
versionary interest  in  real  or  personal  estate  shall  hereafter  be  opened 
or  set  aside  merely  on  the  ground  of  undervalue  "  ;  and  by  sect.  2, 
"  The  word  '  purchase  '  in  this  Act  shall  include  every  kind  of  contract, 
conveyance,  or  assignment  under  or  by  which  any  beneficial  interest 
in  any  kind  of  property  may  be  acquired."— The  statute  is  restricted 
to  the  ground  of  undervalue,  and  has  not  altered  the  general  doctrine 
of  the  court  as  to  granting  relief  on  other  grounds;  as  to  which  under- 
value still  remains  an  important  consideration  though  no  longer  in 
itself  sufficient  (/) . — A  similar  consideration  applies  to  the  repeal  of 
the  usury  laws;  "  one  effect  of  such  repeal  was  to  bring  into  operation 
to  a  greater  extent  than  formerly  that  principle  of  the  court  which 
^prevented  any  oppressive  bargain  "  (g^) . 

Fraud  except  as  a  presumption  from  the  use  of  influence,  is  not 
la  necessary  condition  of  relief  {h) .  But  agreements  may  also  be 
void  upon  the  ground  that  they  operate  in  fraud  of  those  persons 
flrom  whom  the  expectations  are  derived.  The  transaction  being 
concealed  from  the  ancestor  or  other  present  owner  of  the  property, 
he  may  thereby  be  misled  and  induced  to  dispose  of  it  in  a  manner 
resulting  for  the  benefit  of  a  stranger,  instead  of  the  person  intended; 
and  the  agreement  would  then  be  void  as  operating  in  fraud  of  a 
third  party  (i) .  Upon  this  principle  contracts  of  marriage  involving 
the  disposal  of  expected  property  and  concealed  from  the  parents  or 
others  having  the  disposal  of  it  may  be  set  aside  (Jc) .  So  with  a  loan 
advanced  upon  extortionate  interest  to  a  person  having  no  property 

(d)  Aldborough  {E-arl)  v.  Trye  (1840),  7  CI.  &  F.  436;  Edwards  v.  Burt 
(1852),  22  L.  J.  C.  215;  2  De  G.  M.  &  G.  55;  Jie  Slater's  Trust  (1879),  48 
L.  J.  C.  473;  11  Ch.  D.  227. 

(e)  Shellij  V.  Nash  (1818),  3  Madd.  232;  Fox  v.   Wright  (1821),  6  Madd.  111. 
(/)  Tyler  V.   Yates  (1871),  40  L.  J.  C.  768;   L.  R.  6  Ch.   669;  Judd  v.   Green 

(1875),  45  L.  J.  C.  108;  O'Rorke  v.  BoUngbrohe  (1877),  2  Ap.  Ca.  614;  Fry  v. 
Lane  (188S),  58  L.  J.  C.  113;  40  Ch.  D.  312. 

(g)  Stuart,  V.-C,  Barrett  v.  Hartley  (1868),  L.  R.  2  Eq.  795;  Miller  v.  Cooh 
(1870),  40  L.  J.  C.  11;  L.  R.  10  Eq.  641;  James  v.  Kerr  (1889),  58  L.  J.  C. 
355;   40  Ch.  D.  449. 

(A)  Bomes  v.  Hea-ps  (1814),  3  V.  &  B.  117;  Fry  v.  Lane  (1888),  58  L.  J.  C. 
113;   40  Ch.   D.  312. 

(i)   Osmond  v.   Flt^roy  (1731),  3  P.  Wms.  129. 

(A:)  Cocli  V.  Richards  (1805),  10  VcB.  429.  See  Twrton  v.  Benson  (1718),  1 
P.  Wms.  496. 
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jof  his  own,  upon  the  sole  credit  and  with  the  object  that  his  parents 
or  relations  would  be  compelled  to  pay  it  to  avoid  exposure  and  bank- 
ruptcy (l).  But  if  the  transaction  was  in  fact  known  to  the  ancestor 
or  parent,  it  cannot  be  avoided  as  being  a  fraud  upon  him  (m) . 

The  expectant  heir  or  reversioner,  after  coming  into  possession 
and  after  the  pressure  has  been  removed  and  with  full  knowledge 
of  his  rights,  may  confirm  the  contract  and  bar  the  claim  to  relief. 
Where  a  person  gave  a  post  obit  bond  contingent  upon  his  expecta- 
tions under  the  will  of  a  relation,  and  after  acquiring  the  property 
igave  another  bond  in  absolute  terms  upon  the  cancellation  of  the 
^former,  he  was  held  to  have  affirmed  the  original  transaction  and 
barred  all  claim  to  relief  (n) .  But  in  the  case  of  transactions  falling 
within  the  Moneylenders  Act,  1900,  relief  may  be  given  "  notwith- 
standing any  statement  or  settlement  of  account  or  any  agreement 
purporting  to  close  previous  dealings  and  create  a  new  obliga- 
tion "  (o).  Delay  in  seeking  relief  cannot  be  imputed  as  an  objection 
so  long  as  the  property  remains  in  expectancy  only,  and  the  consequent 
state  of  pressure  continues  (p).  But  after  the  property  has  come 
into  possession,  delay  imports  acquiescence  and  operates  in  confirma- 
tion of  the  transaction  and  in  bar  of  relief  (g) . 

The  principle  applies  in  all  cases  of  persons  dealing  with  others 
to  whom  they  stand  in  a  recognised  fiduciary  relation;  as  trustees 
with  beneficiaries,  solicitors  with  clients,  parents  with  children, 
guardians  with  wards,  and  the  like;  in  which  cases  the  presumption 
of  undue  influence  arises  in  law,  and  it  lies  upon  such  a  person  to 
prove  that  he  took  no  advantage  of  his  position  or  influence  (r) . — ■ 
"  There  is  no  rule  of  law  which  says  that  a  trustee  shall  not  buy  trust 
property  from  a  cestui  que  trust;  but  it  is  a  well-known  doctrine 
of  equity,  that  if  a  transaction  of  that  kind  is  challenged  in  proper 


(0  NevUl   V.   Snellimg   (1880),  49  L.  J.  O.   777;   15  C.   D.  679. 

(«)  King  v.  Hamlet  (1834),  2  M.  &  K.  456;  (1835),  3  01.  &  P.  218;  dissented 
from  Aylesford  {Earl)  v.  Morris  (1873),  42  L.  J.  O.  546;  L.  R.   8  Oh.   484. 

(«)  Chmterfield  {Sari)  v.  Janssen  (1751),  2  Ves.  sen.  125;  1  Wh.  &  T.  L.  0. 
289. 

(o)  Sect.  1.  See  Saunders  t.  Newbold  (1904),  74  L.  J.  C.  120;  [1905]  1  Oh. 
260;  afEd.  nom.  Samuel  v.  Newbold  (1906),  75  L.  J.  0.  705;   [1906]  A.  C.  461. 

ip)  Qowland  \.  De  Paria  (ISIO'),  3  V.  &  B.  25;  Salter  v.  Bradshaw  (1859),  28 
X,.  J.  C.  426;  26  Beav.  161;  Beynon  v.  Cook  (1875),  L.  R.  10  Oh.  389. 

(?)  Sibbering  v.  Balcarras  {Earl)  (1850),  19  L.  J.  C.  252;    3  De  G.  &  S.  735. 

(r)  Fo<i>  V.  Maekreth  (1788),  2  Bro.  0.  C.  400;  2  Cox,  320;  2  Wh.  &  T.  L.  0. 
709;  Huguenin  v.  Baseley  (1808),  14  Ves.  273;  1  Wh.  &  T.  L.  0.  259;  Bougan 
V.  Macpherson  (1902),  71  L.  J.  P.  C.  62;  [1902]  A.  0.  197.  See  Dehres  v.  Gray 
<1902),  71  L.  J.  0.  808;   [1902]  2  Oh.  606. 
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time,  a  court  of  equity  will  examine  into  it,  and  will  throw  upon  the- 
trustee  the  onus  of  proving  that  he  gave  full  value  and  that  all  in- 
formation was  laid  before  the  cestui  que  trust  when  it  was  sold  "  (s).. 
Accordingly,  a  bargain  between  the  trustee  of  a  legacy  and  the  legatee 
for  payment  of  a  less  sum  than  the  legacy  in  composition  of  an  un- 
tfounded  dispute  as  to  his  right,  was  held  wholly  void  (f).  And  where 
a  trustee  for  sale  took  the  property  to  himself  at  a  certain  price,  and 
sold  it  again  at  an  advance  price,  he  was  held  trustee  of  the  profit 
obtained  at  the  second  sale  (m)  .  The  same  principle  applies  to  an 
executor  purchasing  the  assets  of  his  testator  or  the  interest  of  a 
legatee  (x).  But  a  trustee  who  disclaims  the  trust,  or  an  executor 
who  disclaims  the  executorship,  is  under  no  disability  as  to  subsequent 
transactions  (y). — "  There  is  no  rule  that  a  solicitor  may  not  purchase 
his  client's  property  even  while  the  relation  subsists  between  them; 
but  the  onus  is  thrown  upon  the  solicitor  to  show  that  everything  is 
perfectly  fair ;  and  that  the  vendor  knew  what  he  was  doing,  and  that 
the  full  price  was  given,  and  that  no  advantage  was  taken  of  the 
character  of  solicitor  "  {z).  The  same  principle  applies  to  a  solicitor 
taking  a  mortgage  from  his  client,  which  he  must  take  in  the  usual 
form  and  subject  to  the  usual  mode  of  accounting;  and  where  in  such 
mortgage  the  power  of  sale  was  made  exercisable  without  notice,  he 
was  held  liable  for  the  loss  and  expenses  caused  by  a  sale  (a). — The 
director  of  a  company  is  in  a  fiduciary  position  in  relation  to  the 
company,  and  a  sale  or  transaction  between  them  may  be  avoided 
upon  the  above  principles,  whether  the  director  is  personally  in- 
terested in  the  subject-matter  or  a  trustee  thereof  for  others,  and 
the  director  held  liable  to  refund  all  benefits  and  profits  obtained 
under  it  (b) .  But  the  company  with  full  knowledge  may  ratify  the 
transaction;   and  the  director,  if  a  shareholder,  may  vote  upon  the 

(s)  Cairns,  L.  C.  Thomson  v.  Eastwood  (1877),  2  Ap.  Ca.  236;  Coles  v. 
Trecothick  (1804),  9  Ves.  234. 

(0  Thomson  v.  Eastwood  (1877),  2  Ap.  Ca.  215;  Ellis  v.  Barker  (1871),  41 
L.  J.  C.  64;  L.  R.  7  Ch.  104. 

(«)  Fox  V.  Maokreth  (1788),  2  Bro.  C.  C.  400;  2  Oox,  320;  2  Wh.  &  T.  L.  C. 
709. 

(«)  Bening field  v.  Baxter  (1886),  56  L.  J.  P.  G.  13;  12  Ap.  Ca.  167.  See 
Re  Worssam.  (1882),  51  L.  J.  C.  669. 

(y)  Clark  v.  Clark  (1884),  53  L.  J.  P.  C.  99;   9  Ap.  Oa.   733. 

(«)  Eldon,  L.  C,  Gibson  v.  Jeyes  (1801),  6  Ves.  271;  Montesquieu  v.  Sandys 
(1811),  18  Vcs.  302;  Farrar  v.  Farrars,  Ltd.  (1888),  58  L.  J.  C.  185;  40  Ch.  D. 
395;    Wright  v.   Carter  (1902),  72  L.  J.  C.  138;    [1903]  1  CSi.  27. 

(a)  Cocleburn  v.  Ediuards  (1881),  51  L.  J.  C.  46;  18  Oh.  D.  449;  see  Pooley 
V.   Whetham  (1886),  55  L.  J.  C.  899;   33  Ch.  D.  111. 

(J)  Imperial  MeroantUe  Credit  v.  Coleman  (1873),  42  L.  J.  0.  644;  L.  R.  6 
H.  L.  189;  Transvaal  Lands  Co.  v.  New  Belgium  (Trar^svanl)  Land  *  Sevelop- 
mcnt   Co.    (1914),  84  L.  J.  C.  94;    [1914]  2  Oh.  488. 
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question  of  ratification  (c) . — The  promoter  of  a  company,  for  the 
purpose  of  selling  property  to  it,  stands  in  a  similar  fiduciary  position, 
although  not  bound  to  create  a  board  of  independent  directors,  must 
communicate  to  them  all  material  information  regarding  the  property 
and  its  value  {d).  "  The  term  '  promoter  '  is  a  term  not  of  law,  but 
of  business,  usefully  summing  up  in  a  single  word  a  number  of 
^business  operations  familiar  to  the  commercial  world  by  which  a 
company  is  generally  brought  into  existence"  (e). 

Agreements  between  a  child  and  parent  or  person  in  loco  parentis, 
or  ward  and  guardian,  are  presumptively  affected  by  undue  influence 
and  therefore  voidable;  and  the  burden  is  thrown  upon  the  parent, 
and  any  person  claiming  under  him,  to  show  that  the  child  acted  freely 
and  with  independent  advice;  and  the  same  rule  applies  with  persons 
of  full  age,  so  long  as  they  are  not  emancipated  from  parental 
ccflntrol  (/) .  A  security  given  by  a  person  under  age  for  a  loan  to 
her  stepfather,  with  whom  she  was  living,  ^\'as  held  presumptively 
void  as  obtained  by  undue  iufluence;  and  a  subsequent  renewal  of  the 
security  when  of  age,  but  under  the  same  influence  and  without  full 
information  of  its  invalidity,  was  held  to  be  no  confirmation  and 
invalid  (g) .  The  court  will  not  set  aside  a  proper  and  a  reasonable 
settlement  of  family  property  upon  the  mere  ground  that  parental 
■authority  was  exerted  to  induce  its  execution  (h) ;  but  the  court  may 
rectify  it  by  depriving  the  parent  of  any  undue  benefit  to  be  taken 
.under  it  (i) .  The  relationship  of  husband  and  wife  does  not  give 
rise  to  this  presumption  of  undue  influence,  which  must  be  proved 
a£B.rmatively  to  set  aside  the  wife's  contract  (k) . 

The  same  general  principle  applies  "  to  all  the  variety  of  relations 
in  which  dominion  may  be  exercised  by  one  person  over  another  "  (l) : 

(e)  Nm-th  Wmt  Transport  Co.  v.  Beatty  (1887),  56  L.  J.' P.  C.  102;-  12 
Ap.  Ca.  589. 

{d)  Erlanger  v.  New  Scmbrero  Co.  (1878),  48  L.  J.  C.  73;  3  Ap.  Ca.  1218; 
Emma  Silver  Mining  Co.  v.  Grant  (1879),  11  Ch.  D.  918;  Lagunas  Nitrate  Co. 
V.  Lagimas  Syndicate  (1889),  68  L.  J.  C.  699;  [1899]  2  Ch.  392;  see  Re  Lady 
Forrest  Mining  Co.   (1901),  70  L.  J.  C.  275;    [1901]  1  Oh.  582. 

(le)  Bowen,  J.,  W/mley  Bridge  Co.  v.  Green  (1879),  49  L.  J.  Q.  B.  32€;  5 
Q.  B.  D.  Ill;  and  see  Emma  Mining  Co.  v.  Lewis  (1879),  48  L.  J.  C.  P.  257; 
4  C.  P.  D.  396;  Ue  Grmt  Wfmd  Poigooth  Co.  (1883),  53  L.  J.  C.  42;  Lydneu 
Irrni  Co.  V.  Bird  (18»6),  55  L.  J.  C.  875;  33  Ch.  D.  65. 

(/)  Bainhrigge  v.  Bro^im  (18«1),  50  L.  J.  C.  522;  18  Ch.  D.  18«;  Tucher  v. 
Bennett  (1888),  57  L.  J.  C.  507;  38  Ch.  D.  1. 

(^)  Kempson  v.  Ashbee  (1874),  44  L.  J.  C.  195;  L.  E,.  10  Ch.  15. 

(A)  Dimsdale  v.  Dimsdale  (1856),  25  L.  J.  C.  806;  3  Drew.  556;  Iloblyn  f 
Hoblyn   (1889),  41   Ch.  D.  200. 

(i)  Eoblyn  v.   Hoblyn  (1889),  41  Ch.  D.  200. 

(A)  Howes  V.  Bishop  (1909),  78  L.  J.  K.  B.  796;   [1909]  2  K.  B.  390. 

(Z)  Cottenham,  L.  C,  Dent  v.  Bennett  (1838),  8  L.  J.  C.  125;  4  M.  &  Cr.  277. 
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as  in  the  case  of  dealing  with  a  person  who  is  illiterate  and  ignorant 
,of  business,  and  who  has  no  independent  adviser  (w) ;  or  with  a 
person  who  is  under  such  pecuniary  necessity  as  not  to  be  a  free 
agent  (w) ;  and  where  a  son  had  forged  his  father's  name  to  bills, 
and  security  for  the  amount  was  taken  from  the  father  under  threat 
of  a  prosecution  (o) ;  also  in  the  case  of  transactions  between  a  medical 
adviser  and  his  patient  (p) ;  and  in  any  case  of  a  confidential  adviser 
taking  a  benefit  from  the  person  dependent  upon  his  advice  (q).  The 
fact  that  a  person  standing  in  a  fiduciary  relation  purchased  the 
property  at  a  sale  under  the  direction  of  the  court  affords  no  circum- 
stance of  defence  if  its  propriety  is  challenged,  unless  he  has  obtained 
leave  to  bid  (r). — The  transactions  in  such  cases  are  in  general 
voidable  only,  and  not  absolutely  void;  and  they  may  be  confirmed 
after  the  relation  of  influence  has  ceased  (s).  And  the  party  seeking 
to  set  aside  the  contract  must  be  in  a  position  to  restore  the  other 
party  to  his  original  position;  otherwise  the  court  will  not  set  it 
aside  (<).  But  a  party  may  retain  gifts  unconnected  with  the 
transactions  which  he  seeks  to  impeach  on  the  ground  of  undue 
influence  (m)  . 

(m)  Hvam  v.  LlewelUn  (1787),  1  Cox,  333;  2  Bro.O.  O.  150;  Fry  v.  Lane 
(188S),  58  li.  J.  C.  113;   40  Ch.  D.  312. 

(«)  Wood  V.  Abrey  (1818),  3  Madd.  417;  James  v.  Kerr  (1889),  58  L.  J.  C. 
355;  40  Ch.   D.   449. 

(o)   Williams  v.  Bayley  (1886),  35  L.  J.  C.  717;  L.  R.  1  H.  L.  200. 

i-p)  Bent  V.  Sennett  (1838),  8  L.  J.  C.  125 ;  4  M.  &  Cr.  269. 

(?)  Tate  V.  WilUamsm  (1866),  L.  R.  2  Ch.  55;  Moxon  v.  Payne  (1873),  43 
L.  J.  C.  240;  L.  R.  8  Ch.  881. 

()•)  Tennant  v.  Trenchard  (1869),  38  L.  J.  C.  661;  L.  R.  4  Ch.  537;  Nugent 
V.  Nugent  (1908),  77  L.  J.  C.  271;   [1908]  1  Ch.  546. 

(s)  Mitchell  V.  Romfray  (1881),  50  L.  J.  Q.  B.  460;  8  Q.  B.  D.  587. 

(0  Aldhorough  {Earl)  v.  Trye  (1840),  7  CI.  &  P.  436;  Dimsdale  v.  Dimsdale 
(1856)    25  L.  J.  C.  806;   3  Drew.  556;   Re  Worssam  (1882),  51  L.  J.  C.  669. 

(m)  Lcyoesy  v.  Smith  (1880),  49  L.  J.  C.  809;  15  Ch.  D.  655;  Wright  V.  Carter 
(1902),  72  L.  J.  C.  138;   [1903]  1  Ch.  27. 
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frHERE  is  no  restriction  in  law  or  equity  as  to  the  number  of  persona 
iwho  may  join  in  a  contract,  but  by  sect.  1  of  the  Companies  Con- 
solidation Act,  1908,  every  company,  association,  or  partnership, 
consisting  of  more  than  ten  persons  if  formed  for  the  purpose  of 
carrying  on  the  business  of  banking,  or  of  more  than  twenty  persons 
if  formed  for  the  purpose  of  carrying  on  any  other  business  that  has 
for  its  object  the  acquisition  of  gain  by  the  company,  association,  or 
partnership,  or  the  individual  members  thereof,  must  be  registered 
as  a  company  under  the  act,  unless  exempted  by  Act  of  Parliament, 
or  letters  patent,  or  is  for  the  purpose  of  working  mines  within  the 
Stannaries.     Every   contract  necessarily   requires  two  independent 
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parties,  a  promiser  and  a  promisee,  at  the  time  of  making  it(a) ;  where, 
however,  a  party  to  a  deed  is  one  of  several  covenantors  and  also 
one  of  several  covenantees,  upon  his  death,  if  there  be  no  further 
objection  founded  upon  a  party  being  both  covenantor  and  covenantee, 
the  surviving  covenantees  may  maintain  an  action  against  the  sur- 
viving covenantors  (b) .  But  this  result  would  not  follow  if  the 
liability  were  a  personal  debt,  which  if  once  suspended  was  gone  for 
ever  at  common  law  (c),  whereas  an  action  upon  a  specialty  had 
its  own  peculiar  remedy  (d) .  A  contract  cannot  be  made  with  a 
non-existent  person,  as  the  future  owner  of  an  estate  (e) ;  or  a  com- 
pany that  has  not  yet  come  into  existence  (/) ;  but  the  oSer  of  a 
contract  may  be  such  as  to  leave  it  open  for  acceptance  by  any  person 
who  satisfies  the  conditions  of  the  offer  and  accepts  the  terms:  as 
in  the  case  of  an  advertisement  offering  a  reward,  which  is  accepted 
by  the  person  performing  the  services  for  which  the  reward  is 
offered  {g) ;  or  a  letter  of  credit  which  is  in  effect  an  offer  to  honour 
the  bills  drawn  under  it,  and  accepted  by  any  person  who  takes  the 
bills  upon  the  credit  of  it  (Ji) . — A  negotiable  instrument,  as  a  bill  of 
■exchange  or  a  promissory  note,  may  be  made  payable  to  bearer,  who 
tecomes  party  to  the  contract  by  holding  the  instrument;  but  "  where 
a  bill  is  not  payable  to  bearer,  the  payee  must  be  named  or  otherwise 
indicated  with  reasonable  certainty  "  (i).  "A  bill  may  also  be  made 
payable  to  the  holder  of  an  of&ce  for  the  time  being  "  (k) ;  and  "  where 
the  payee  is  a  fictitious  or  non-existent  person  the  bill  may  be  treated 
as  payable  to  bearer"  (l).  A  promissory  note  drawn  payable  to 
the  maker's  own  order  is  an  incomplete  instrument,  until  indorsement; 

(«)  Se  Tasitet  v.  Sfmw  (1818),  1  B.  &  Aid.  634;  Anon.  v.  Adams  (1S30), 
Younge,  117;  Sharman  v.  Brandt  (1871),  40  L.  J.  Q.  B.  312;  L.  R.  d  Q.  B. 
720;   Ellis  V.   Kerr  (1910),  79  L.  J.  C.  291;    [1910]  1  Ch.  529. 

(5)  Rose  V.  Poulton  (1831),  1  L.  J.  K.  B.  5;   2  B.  &  Ad.  822. 

(o)  B.oldi'pp  V.  Ottvfay  (1670),  2  Wms.  Saund.  p.  352,  n.  (e).  See  Bills  of 
Exchango  Act,  1882,  a.  37. 

((?)  SoUencher  v.  Moasy  (1825),  3  B.  &  C.  789;  Baber  v.  Harris  (1839),  8 
L.  J.  Q.  B.  153;  9  A.  &  E.  632. 

(e)  Caledonian  ^  Dumbarton  Jn.  Ry.  v.  Helensburgh  Harbour  Trustees  (1856), 
2  Maoq.  H.  L.  391. 

(/)  Re  Empress  Engineering  Co.  (1880),  16  Oh.  D.  125. 

ig)   Williams  v.  Carwardine,  (1833),  2  L.  J.  K.  B.  101;   4  B.  &  Ad.  621. 

(A)  Se  Agra  and  Masterman's  Bh.  (1867),  36  L.  J.  C.  222;  L.  E.  2  Ch.  391; 
Maitland  v.   Cha.rte\fed  Bk.  of  India  (1869),  38  L.  J.  C.  363. 

(«)  Bills  of  Exchange  Act,  1882,  ».  7  (1). 

Ih)  Bills  of  Exchange  Act,  1882,  o.  7  (2);  overriding  Cowie  v.  Stirling  (1856), 
25  L.  J.  Q.  B.  335;  6  E.  &  B.  335;  Yates  v.  Nash  (1860),  29  L.  J.  O.  P.  306; 
8  C.  B.  N.  S.  581. 

(?)  Bills  of  Exchange  Act,  1882,  s.  7  (3);  Banh  of  England  v.  Vaglian» 
(1890),  60  E.  J.  Q.  B.  145;  [1891]  A.  C.  107;  N.  cj-  S.  Wales  Bh.  v.  Macbeth 
(1908),  77   L.   J.  K.  B.  464;    [1908]  A.   0.   137. 
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it  then  becomes  a  valid  note  payable  to  the  indorsee  or  his  order ;  or 
if  indorsed  in  blank  and  delivered,  it  is  payable  to  the  bearer  (m) . 
And  an  instrument  in  the  form  of  a  biU  of  exchange,  addressed  to 
iand  accepted  by  a  person,  but  not  containing  the  name  of  either  a 
drawer  or  payee,  is  an  incomplete  instrument  until  the  name  of  a 
payee  is  supplied  by  the  person  authorised  to  do  so  (w) . — It  sometimes 
happens  that  a  man  fills  two  capacities;  it  then  becomes  a  question 
upon  the  consideration  of  all  the  facts  whether  he  acted  in  one  or 
other  or  both  capacities  (o) . 

The  same  person  cannot  be  both  debtor  and  creditor;  and  generally 
where  the  characters  of  debtor  and  creditor  become  united  in  the  same 
person  in  his  own  right  the  debt  is  extinguished .  Formerly,  where  a 
company  paid  off  its  debentures,  the  debt  was  extinguished,  and  the 
debentures  could  not  be  issued  again  whether  there  had  been  a  formal 
transfer  to  the  company  or  not,  but  this  has  now  been  remedied  by 
statute,  and  the  debentures  may  now  be  re-issued  where  the  contract 
so  provides  (p) .  Where  a  company  having  two  departments,  one 
for  loans  and  the  other  for  insurance,  effected  an  insurance  by  the  one 
department  with  the  other  to  secure  a  loan,  it  was  held  to  be  a  mere 
formality  without  legal  effect;  and  the  company  could  not  charge  the 
borrower  as  for  an  insurance  which  he  had  agreed  to  pay  {q) .  So  a 
creditor,  or  trustee,  or  agent  having  authority  to  insure,  who  acts  as 
his  own  insurer,  cannot  charge  for  premiums  as  if  an  insurance  had 
been  legally  effected  (r) . — In  bankruptcy,  however,  in  the  case  of 
partnership  firms  having  common  members,  rights  were  adjusted 
according  to  the  equity  of  the  case  from  the  point  of  view  of  the 
creditors  of  the  respective  firms  (s) . 

Upon  the  same  principle  where  a  shipowner  carries  his  own  goods 
there  is  no  "  freight "  properJ,y  so  called,  and  the  increased  value  (if 

(m)  Bills  of  Exchange  Act,  1862,  s.  83;  Bnmm  v.  Se  Winton  (1848),  17  L.  J. 
C.  P.  281;  6  C.  B.  336;  Cfmmberlain  v.  Young  (1893),  63  L.  J.  Q.  B.  28:  ri8«31 
2  Q.  B.  206.  -' 

(k)  BUls  of  Exchange  Act,  1882,  s.  3;  M'Ccdl  v.  Taylo>r  (1865),  34  L.  J.  C.  P. 
365;  19  C.  B.  N.  S.  301.  S&e  Carter  v.  WMte  (1884),  54  L.  J.  0.  138;  25 
Ch.  D.  666. 

(a)  Drew  V.  Horhury  {Earl)  (1846),  3  Jo.  &  L.  267;  Br&wn  v.  Gordon  (1852) 
22  L.  J.  C.  65;   16  Beav.  302;   Jle  Cooper  (1882),  51  L.  J.  O.  862;   20  Ch.  D.  61l! 

{p)  Re  Russian  Petroleum  $  Liquid  Fuel  Co.  (1907),  77  L.  J.  C.  21;  [1907]  2 
Ch.  540.  See  now  Companies  (Consolidation)  Act,  1908,  s.  104;  Re  New  London  i- 
Suburban  Omnibus  Co.  (1908),  77  L.  J.  C.  358;   [1908]  1  Ch.  621. 

(?)   Grey  v.  Ellison  (1856),  25  L.  J.  O.  666;   1  Giff.  438. 

(>•)  Eutohinson  v.    Wilson   (1793),  4  Bro.  C.  C.   488. 

(s)  Ex  p.  Maoredie  (1873),  42  L.  J.  Bk.  90;  L.  R.  8  Ch.  535;  Ex  p.  Cnna 
(1874),  43  L.  J.  C.  683;  L.  R.  9  Ch.  689;  Ex  p.  Gliddon  (1884),  13  Q.  B.  D. 
43. 
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any)  in  the  goods  is  due  to  the  carriage.  Therefore  a  purchaser,  or 
mortgagee,  or  undertwriter,  taking  possession  of  the  ship  during  the 
voyage,  cannot  claim  accruing  freight  in  respect  of  such  goods,  as 
feeing  a  claim  incident  to  the  ship;  they  can  only  claim  for  subse- 
quent freight,  if  the  goods  are  carried  to  their  destination  (i).  And 
if  the  shipowner,  selling  his  goods  during  the  voyage,  delivers  to 
the  buyer  bills  of  lading  expressed  to  be  for  delivery  on  payment 
of  freight  at  a  certain  rate,  the  so-called  freight  is  only  part  of  the 
price  deferred  until  delivery,  for  which  the  owner  retains  a  lien;  but 
to  which  a  mortgagee  in  possession  of  the  ship  can  make  no  claim  (m)  . 
An  indorsee  of  such  bill  of  lading  takes  it  subject  to  the  freight 
expressed  in  it  as  the  condition  of  claiming  delivery  of  the  goods  (x). 
xliid  under  an  insurance  on  "  freight,"  the  shipowner  or  his  assignee 
may  recover  the  profit  or  increased  value  due  to  carriage  of  his  own 
goods  («/). 

Upon  the  same  principle  a  transaction  in  which  the  same  persons 
appear  as  buyers  and  sellers  is  void:  a  trustee  or  mortgagee  acting 
under  a  power  of  sale  (2),  or  a  landlord  exercising  his  statutory- 
power  to  sell  a  distress  (a),  cannot  be  both  buyer  and  seller;  and 
the  sale  is  void,  though  he  fixes  the  price  at  the  full  value.  And  where 
the  sellers  formed  themselves  into  a  company  to  act  as  buyers  at 
an  enhanced  price,  the  transaction  was  held  void ;  and  they  were  held 
not  accountable  inter  se  for  the  nominal  price  (fo).  But  "a  sale 
by  a  member  of  a  corporation  to  the  corporation  itself  is  in  every 
sense  a  sale  valid  in  equity  as  well  as  in  law  "  ;  and  such  a  sale  is 
warranted  by  an  ordinary  power  of  sale  (c).  And  a  director  of  a 
company  may  sell  in  his  ownxight  to  the  company  where  the  objection 
of  his  fiduciary  relationship  is  displaced;  and  he  may  vote  as  a 
shareholder  at  a  meeting  held  to  ratify  the  sale  (d) . — Upon  a  similar 

(0  Miller  V.  Wocdfall  (1857),  27  L.  J.  Q.  B.  120;  8  E.  &  B.  493. 

(«)  Keith  V.  Burrows  (1877),  46  L.  J.  C.  P.  801;  2  Ap.  Ca.  636;  Swan  v. 
Barber  (1880),  49  L.  J.  Ex.  253;   5  Ex.  D.  130. 

(k)  Wegudin  v.  Cellier  (1873),  42  L.  J.  C.  758;  L.  R.  6  H.  L.  286. 

(y)  Flint  V.  Flemyng  (1830),  8  L.  J.  0.  S.  K.  B.  350;   1  B.  &  Ad.  45. 

(z)  Downes  v.  OrazebrooJi  (1817),  3  Mer.  200;  Martinson  v.  Clowes  (1882),  51 
L.   J.   C.  594;   21  Ch.  D.  857;   Henderson  v.  Astwood,  [1894]  A.  C.   150. 

(a)  Mowe,  Nettlefold  ^  Co.  v.  Singer  Maniifnctiiring  Co.  (1904),  73  L<  J. 
K.  B.  457;   [1904]  2  K.  B.  820. 

(i)  Re  Ambrose  Lahfi  Co.  (1880),  49  L.  J.  C.  457;   14  Oh.  D.  390. 

(o)  Farrar  v.  Farrars,  Ltd.  (1888),  58  L.  J.  G.  185;  40  Ch.  D.  395. 

id)  North  West  Transport  Co.  v.  Beatty  (1867),  56  L.  J.  P.  C.  102;  12  Ap.  Ca. 
689;  Transivaul  Lands  Co.  1.  New  Belgium  (Tran-svanl)  Land  #  Development 
Co.    (1914),   84  L.  J.  C.  94;    [1914]  2  Oh.  488. 
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principle  the  donee  of  a  power  to  lease  cannot  grant  a  lease  to  him- 
self (e). 

Contracts  affect  the  parties  only;  a  contract  can  create  no  right 
or  liability  in  a  person  who  is  not  a  party  to  it;  unless  he  can 
claim  or  be  charged  through  a  party,  as  in  the  case  of  a  cestui  que  trust 
claiming  through  a  trustee;  or  a  principal  claiming  or  being  charged 
through  an  agent  (/) .  A  contract  between  two  persons  that  one 
shall  pay  a  debt  of  the  other  gives  no  right  to  the  creditor,  unless 
he  is  a  party  to  the  contract  (g) .  Where  the  fathers  of  the  spouses, 
by  way  of  post-nuptial  settlement,  agreed  together  that  each  should 
pay  a  sum  of  money  to  the  husband;  and  further,  that  the  husband 
should  have  "full  power  to  sue  the  said  parties  in  any  court  of  law 
or  equity  for  the  aforesaid  sums,"  it  was  held  that  the  husband,  being- 
no  party  to  the  contract,  could  not  sue  in  his  own  right  (h) . — Upon 
this  principle  it  was  held  that  the  articles  of  association  of  a  company 
appointing  a  certain  person  to  be  solicitor  of  the  company,  not 
removable  except  for  misconduct,  operated  by  way  of  contract  between 
the  shareholders  only,  and  gave  no  right  for  the  solicitor  to  sue  for 
wrongful  dismissal  (i) ;  and  that  articles  of  association  providing 
for  the  payment  of  the  preliminary  expenses  by  the  directors  gave 
no  right  of  action  to  the  promoter  who  incurred  the  expenses;  unless 
a  fund  was  appropriated  in  trust  against  which  he  could  claim  (k). 

Upon  the  same  principle,  although  one  of  several  parties  to  a 
contract  may  be  thereby  appointed  to  take  proceedings  on  behalf' 
of  some  against  other  parties  to  the  contract  (Z),  it  is  not  competent 
for  the  parties  to  a  contract  to  nominate  a  person  not  being  a  party  to 
bring  actions  in  his  own  name  on  behalf  of  parties  (m) .  This  rule 
has  in  some  instances  been  modified  by  statute;  thus,  the  Stannaries 
Act,  1869,  s.  13,  enables  the  purser  for  the  time  being  of  the  company 

(e)  Boi/ce  v.  EdhrooMe  (1903),  72  L.  J.  0.  547;   [1903]  1  Ch.  836. 

(/)  As/prey  v.  Levy  (1847),  16  M.  &  W.  851;  G-andy  v.  Gandy  (1885)  54 
L.  J.  C.  1154;  30  Ch.  D.  57;  McGi-uthor  v.  Pitcher  (1904),  73  L.  J.  0.  653; 
[1904]  2  Ch.  306;  Malone  v.  LaslC0y  (1907),  76  L.  J.  K.  B.  1134;  [1907]  2 
K.  B.  141.     See  ante,  p.   19;   jyosi,  pp.   302,  351. 

ig)  Price  v.  Ea»t(m  (1833),  2  L.  J.  K.  B.  51;  4  B.  &  Ad.  433. 

(A)  Tweddle  v.  AtUnstm  (1861),  30  L.  J.  Q.  B.  265;  1  B.  &  S.  393. 

(i)  Eley  v.  Positive  Security  Assce.  (1876),  45  L.  J.  Ex.  451;  1  Ex.  D.  88- 
See  Be  English  ^  Colonial  Produce  Co.  (1906),  75  L.  J.  C.  831;  [19-06]  2  Ch' 
435. 

{16)  Melhado  v.  Porto  Alegre  Ry.  (1874),  43  L.  J.  C.  P.  253;  L.  E.  9  C.  P. 
503;  Re  Empress  Engineering  Co.  (1880),  16  Ch.  D.  125;  Re  Rotherham  Alum 
Co.  (1884),  53  L.  J.  C.  290;  25  Ch.  D.  103. 

(Z)  Radenhurst  v.  Sates  (1826),  4  L.  J.  0.  S.  C.  P.  169;  3  Bin?    463 
^  (m)  Evans  v.  Hooper  (1876),  45  L.  J.  Q.  B.  206;   1  Q.  B.  D.  45 
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to  sue  a  shareholder  for  calls  as  the  nominal  plaintiff  for  the  com- 
pany (n).  Banks  to  which  the  Joint  Stock  Banking  Companies  Act 
(7  Geo.  4,  c.  46)  applies,  must  prosecute  all  proceecfings  at  law  or 
in  equity  in  the  name  of  one  of  the  public  officers  of  the  company 
appointed  for  that  purpose,  even  in  those  cases  iu  which  the  contract 
is  made  with  other  parties  than  the  public  officer  (o).  The  assignee 
of  an  administration  bond  may  suein  his  own  name,  and  not  as  repre- 
sentative, although  the  money  recovered  would  be  a  trust  fund  (p) . 
The  same  principle  applies  in  equity,  and  "generally  to  a  bill 
ior  a  specific  performance  of  a  contract  the  parties  to  the  contract 
only  are  the  proper  parties"  ;  and  "persons,  strangers  to  the  con- 
tract, and  therefore  neither  entitled  to  the  right,  nor  subject  to  the 
liabilities  which  arise  out  of  it,  are  as  much  strangers  to  a  proceeding 
to  enforce  the  execution  of  it  as  they  are  to  a  proceeding  to  recover 
.damages  for  the  breach  of  it  "  (g).  Accordingly  the  purchaser  from 
a  mortgagor  of  a  mortgaged  estate  may  sue  the  vendor  for  specific 
performance  without  joining  the  mortgagee  as  a  party,  though  his 
concurrence  may  be  necessary  to  the  conveyance  (r),  and  a  mortgagee 
selling  under  a  power  of  sale  may  sue  the  purchaser  for  specific 
.performance  without  joining  the  mortgagor  (s) .  To  this  there  is 
an  apparent  exception,  namely,  that  a  sub-purchaser  may  join  or  be 
joined  in  an  action  for  the  specific  performance  of  a  contract  for  the 
.sale  and  purchase  of  land,  and  in  some  instances  is  a  necessary  party, 
but  the  obvious  explanation  is  that  the  contract  gives  rights  in  rem  (i) . 
— In  equitable  proceedings,  if  a  contract  with  a  named  person  is  in- 
tended to  secure  a  benefit  to  another  as  cestui  que  trust,  the  latter  may 
sue  in  his  own  right  to  enforce  the  contract.  Thus  in  a  separation 
deed  between  husband  and  wife,  in  which  covenants  are  made  by  the 
husband  with  a  trustee  for  the  benefit  of  the  wife,  the  wife  is  entitled 
to  sue;  but  a  covenant  by  the  husband  with  the  trustee  to  provide 
for  the  maintenance  of  the  children  does  not  give  the  children  any 

(n)  See  S&oott  v.  Gray  (1878),  47  L.  J.  C.  P.  606;  Bx  p.  Ashmead  (1893),  82 
L.  J.  Q.  B.  500;   [1903]  1  Q.  B.  590. 

(o)  Chapman  v.  Milvain  (1850),  19  L.  J.  Ex.  2M;  5  Ex.  61. 

(j»)   Cope  V.  Bennett  (1911),  81  L.  J.  C.  182;    [1911]  2  Oi.  488. 

(?)  Cottenham,  L.  C,  Tasher  v.  Small  (1837),  5  L.  J.  C.  321;  3  M.  &  O.  63; 
Be  Hoghtm  v.  Money  (1866),  L.  R.  2  Ch.  164;  Marhham  v.  Paget  (1908),  77 
L.  J.  C.  451;  [1908]  1  Ch.  697.  See  Re  Pigott  and  G.  TV.  Ry.  (18S1),  50 
L.  J.  C.  679;  18  Ch.  D.  146. 

(>•)  Taaleer  v.  Small  (1837),  5  L.  J.  C.  321;   3  M.  &  Cr,  63. 

(s)  Corder  v.  Morgan  (1811),  18  Ves.  344;  Harry  v.  Bavey  (1876),  45  L.  J.  C. 
697;   2  Ch.  D.   721.     See  Order  XVI.  r.  11. 

(0  Nelthorpe  v.  Ilolgate  (1844),  1  Coll.  203;  Hacher  v.  Mid  Kent  Ry.  (1865), 
11   Jur.   N.   S.  634. 
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right  to  sue,  or  to  compel  the  trustee  to  sue  on  their  behalf  (m)  . 
Children  are  entitled  to  claim  in  their  own  right  the  benefits  con- 
tracted for  them  in  the  marriage  settlement  of  the  parents;  and  in 
the  settlement  upon  the  second  marriage  of  the  wife  {x) .  An  agree- 
ment to  pay  a  sum  of  money  in  trust  for  a  third  party  may  be  enforced 
by  the  beneficiary  in  equity  in  his  own  name  {y) .  But  an  agent 
collecting  rents  and  managing  property  is  accountable  to  the  trustee 
lalone  (z) .  The  common  law  also  entertained  actions  by  trustees 
suing  on  behalE  of  persons  directly  profiting  by  the  contract,  as  an 
insurer  who  may  aver  the  interest  of  the  party  interested  (a),  or  a 
principal  who  may  recover  the  remuneration  payable  to  his  agent 
'by  the  other  party  (b).  And  a  trustee  suing  upon  a  contract  on 
behaK  of  his  cestui  que  trust  may  recover  all  damages  sustained  by 
the  latter,  as  if  he  had  sued  in  his  own  person  (c). 

Although  a  person  cannot  be  charged  with  any  liability  upon  a 
contract  to  which  he  is  not  a  party,  he  is  bound  so  far  to  respect 
the  rights  of  the  parties  that  he  may  become  liable  to  an  action  for 
an  injurious  interference  with  the  contractual  relations  created 
between  them:  as  for  enticing  away  and  harbouring  another  person's 
wife  (d) ;  or  for  inducing  a  person  to  break  a  contract  of  personal 
service  to  another  (e);  and  an  injunction  would  be  granted  in  equity 
to  restrain  a  defendant  from  inducing  a  party  to  break  his  contract, 
■e.g.,  a  contract  not  to  supply  goods  to  the  defendant  (/). 

In  an  indenture  or  deed  made  inter  partes,  the  formal  statement 
of  the  parties  by  name  or  description  impliedly  excludes  any  other 

(«)  Cotton,  L.  J.,  Gandy  v.  Gandy  (1885),  54  L.  J.  C.  1154;  30  Oh.  D.  57. 
And  see  Judkins  t.  Judhms  (1897),  66  L.  J.  P.  76;   [1897]  P.  138. 

(a:)  Gale  v.  Gale  (1877),  46  L.  J.  0.  809;  6  Ch.  D.  144;  Re  Vam&ron  and 
Wells  (1887),  57  L.  J.  C.  69;  37  Ch.  D.  32. 

(y)  Fletcher  v.  Fletcher  (1844),  14  L.  J.  0.  66;  4  Ha.  67;  Se  Patrick  (1890), 
60  L.  J.  C.  HI;   [1891]  1  Ch.  88. 

(a)  Att.-Gen.   v.    Chesterfield   {Earl)    (1854),  IS  Beav.   596. 

(a)  Lucena  v.    Cruufurd  (1808),   1  Taunt.   325. 

(6)  RoberUon  v.  Wait  (1853),  22  L.  J.  Ex.  209;  8  Ex.  299;  Afreteurs 
Reunis  (_8oc.  Atwn.)  v.  W/dford  {Londm),  Ltd.  (1919),  88  L.  J.  K.  B.  861; 
[1919]  A.  C.  801.  See  North  v.  Bassett  (1891),  61  L.  J.  Q.  B.  177;  [1892] 
1  Q.  B.  333.  '   L         J 

(c)  Lloyd's  V.  Harper  (18S0),  50  L.  J.  O.  140;   16  Ch.  D.  290. 

((f)  Winsmore  t.  GreenbunJc  (1745),  Will«3,  577.  See  Philp  v.  Squire  (1791), 
Peake,  115. 

Ce)'L«mleij  v.  Gye  (1853),  22  L.  J.  Q.  B.  463;  2  E.  &  B.  216;  Quinn  v. 
Leathern  (1901),  70  L.  J.  P.  C.  76;  [1901]  A.  C.  495;  S.  Wales  Miners'  Fed.  v. 
Glamorgan  Coal  Co.  (1905),  74  L.  J.  K.  B.  525;  [1905]  A.  C.  239.  See  Trade 
Disputes  Act,  1906. 

(/)  B&ech  V.  Ford  (1848),  7  Hare,  208;  Be  Mattos  v.  Gibson  (1858),  4  De  G. 
&  J.  276;  National  PhonographJ^o.  v.  Edison-Bell  Cons.  Phonoqravh  Co.  a907") 
77  L.  J.  C.  218;  [1908]  1  Ch.  335.  ^        '> 
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parties;  and  those  persons  only  who  are  so  named  or  described  can 
acquire  a  right  or  incur  a  liability,  or  can  sue  or  be  sued  under  the 
deed  (9) .  In  an  indenture  of  lease  at  common  law  a  person  not 
•named  as  a  party  could  not  sue  upon  the_  covenants,  though  ex- 
pressly made  to  him  (h);  nor  could  such  person  join  with  parties  in 
suing  upon  the  covenants,  though  expressly  made  to  all  of  them 
jointly  {i). — Where  a  composition  deed  described  the  parties  of  the 
one  part  as  "  the  several  persons  whose  names  and  seals  are  subscribed 
and  affixed  in  the  schedule  hereunder  written,  being  creditors  exe- 
cuting these  presents,"  it  was  held  that  creditors  who  did  not  execute 
the  deed  were  not  parties  and  could  not  sue  upon  the  covenants,  though 
they  were  expressed  to  be  made  with  all  the  creditors;  and  conse- 
quently the  deed  was  not  valid  under  the  Bankruptcy  Act  then  in 
force  against  non-executing  creditors,  who  were  not  upon  equality 
with  the  others  (fc) .  But  where  such  deed  was  expressly  made  with 
"  all  the  creditors,"  or  in  terms  including  all  creditors  as  parties,  it 
was  valid,  for  all  the  creditors  could  sue  upon  the  covenants  (Z) . — An 
exception  was  made  to  the  above  rule  by  sect.  5  of  the  Eeal  Property 
Amendment  Act,  1845,  enacting  "  that  under  an  indenture,  executed 
after  the  1st  October,  1845,  an  immediate  estate  or  interest  in  any 
tenements  or  hereditaments,  and  the  benefit  of  a  condition  or  covenant 
respecting  any  tenements  or  hereditaments  may  be  taken,  although 
the  taker  thereof  be  not  named  a  party  to  the  same  indenture."  But 
he  must  be  a  person  existent  at  the  time  and  capable  of  taking  the 
benefit  (to).  The  statute  only  applies  to  covenants  which  from  their 
nature  are  capable  of  running  with  the  land  (w). 

Where  a  covenant  is  made  in  the  form  of  a  deed  poll,  which  does 
not  contain  any  formal  statement  of  parties,  the  covenantee  appears 
as  a  party  merely  from  the  name  or  description  of  him  in  the 
covenant ;  and  it  is  sufficient  if  he  is  ascertained  in  that  manner  (0) . 

((?)  Per  cur.  Storer  v.  Gordon  (1814),  3  M.  &  S.  322;  Chesterfield  and  Midland 
Sillcstone  Colliery  v.  Hawkins  (18&5),  34  L.  J.  Ex.  121;  3  H.  &  C.  677;  Ex  J7. 
Piercy  (1873),  43  L.  J.  Bk.  9;  L.  E.  9  Ch.  33. 

(A)  Berkeley  v.  Hardy  (1826),  4  L.  J.  0.  S.  K.  B.  184;   5  B.  &  0.  355. 

(»■)  Southampton  {Lord)  v.  Bro^on  (1826),  5  L.  J.  0.  S.  K.  B.  252;  6  B.  &  C. 
718. 

(^)  Benham  v.  Broadhurst  (1864),  34  L.  J.  C.  61;  3  H.  &  C.  472;  And  see 
Wood  V.  Slack  (1868),  37  L.  J.  Q.  B.  130;   L.  R.  3  Q.  B.   379. 

(0  M'Laren  v.  Baxter  (1867),  36  L.  J.  C.  P.  247;  L.  R.  2  C.  P.  559;  Isaacs 
V.  Green  (1867),  36  L.  J.  Ex.  253;  L.  R.  2  Ex.  352.  See  Ex  p.  MUne  (18«9), 
58  L.  J.  Q.  B.  333;  22  Q.  B.  D.  685. 

(m)  Jossel,  M.  E.,  KHsey  v.  Dodd  (1883),  52  L.  J.  0.  39. 

(«)  Forster  v.  ElvH  Colliery  (1908),  77  L.  J.  K.  B.  521;  [1908]  1  K.  B.  629; 
affd.  cm  o<thx3r  g-iiound«,  nom.  Dyson  \.  Forster  (1908),  78  L.  J.  K,  B.  246; 
[1909]  A.   C.  98.  (o)  See  ante,  p.  99. 
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Policies  of  insurance  are  commonly  made  in  the  form  of  a  deed 
poll,  in  which  the  insurers  covenant  to  pay  the  loss  to  the  assured 
without  specifying  the  covenantee  by  name;  and  the  persons  in  fact 
interested  in  the  insurance  and  on  behalf  of  whom  it  is  made  are 
entitled  to  sue  upon  the  covenant  (p).  But  in  the  case  of  a  deed  poll, 
as  with  an  indenture,  the  covenantee  or  obligee,  accepting  the  contract, 
must  take  it  subject  to  all  the  conditions  and  provisoes  expressed  in 
the  deed  respecting  it  {q) . 

A  simple  contract  in  writing  expressed  to  be  made  inter  partes 
also  presumptively  excludes  other  parties  than  those  named  or  de- 
scribed as  such;  and  parol  evidence  is  not  in  general  admissible  to  alter 
the  effect  of  the  written  instrument  (r).  But  with  simple  contracts, 
whether  in  writing  or  not,  except  bills  of  exchange  and  promissory 
notes,  if  the  actual  parties  are  agents  for  others  whose  names  do  not 
appear,  extrinsic  evidence  is  admissible  in  order  to  entitle  the  prin- 
cipal to  the  benefit  of  the  contract  on  the  one  hand,  or  to  charge  him 
with  the  liability  on  the  other  (s) . 

The  parties  to  a  deed  or  other  written  contract  may  be  designated 
by  their  proper  names;  or  by  the  name  of  a  firm  or  of  a  company, 
or  of  a  class,  or  by  other  sufficient  description,  and  it  is  then  a  question 
of  fact  to  identify  the  person  by  the  description  (t).  As  in  a  deed 
purporting  to  be  made  with  a  corporation,  which  in  fact  consists  of 
one  or  more  persons  carrying  on  business  under  that  name  (u).  So 
where  a  person  uses  the  name  of  a  nominal  partner,  or  where  he 
trades  in  the  name  of  himself  and  son  («);  or  where  two  or  more 
persons  use  the  name  of  one  of  them,  or  the  name  of  a  single 
person  (y) ;  it  becomes  a  question  of  fact  who  is  the  person  described 
in  the  contract.     The  same  person  may  trade  under  two  different 

(■p)  Marine  Insurance  Act,  1906,  s.  6  (1),  1st.  Sched. ;  Sunderland  Marine 
Insce.  V.  Kearney  (1851),  20  L.  J.  Q.  B.  417;  16  Q.  B.  925.  See  Marine  In- 
surance Act,  1906,  8.  85;  Great  Britain  Steamship  Insce.  v.  Wyllie  (1889),  58 
L.  J.  Q.  B.  614;  22  Q.  B.  D.  710. 

(?)  Macdonald  v.  Law  Union  Fire  and  Life  Inaoe.  (1874),  43  L.  J.  Q.  B. 
131;  L.  B.  9  Q.  B.  328. 

(r)  RohiriMn  v.   SudJeins  (1856),  26  L.  J.  Ex.  56. 

(s)  Beckham  v.  Drake  (1843),  12  L.  J.  Ex.  486;  11  M.  &  W.  315.  And  see 
8.  C.   (1849),  2  H.  L.  C.  579.     See  p<,s.t,  p.  351. 

(f)  See  ante,  p.   142. 

(m)  Maugham  v.  Sharpe  (1864),  34  L.  J.  0.  P.  19;  17  C.  B.  N.  S.  443; 
Simmons  v.   Woodward  (1892),  61  L.  J.  C.  252;   [1892]  A.  C.  100. 

(«)  Teed  v.  JElworthy  (1811),  14  East,  210;  Spun-  v.  Cass  (1870),  39  L.  J. 
Q.  B.  249;  L.  R.  5  Q.  B.  656. 

(S>)  Cache  v.  Seeley  (1848),  17  L.  J.  Ex.  288;  2  Ex.  746;  Wray  v.  IVrai, 
(1905),  74  L.  J.  Oh.  687;   [1905]  2  Oh.  349. 

L.  20 
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names,  and  he  is  then  equally  chargeable  with  contracts  made  under 
each;  and  there  can  be  no  preference  against  his  assets  between 
them  {z) .  To  this  rule  there  is  the  statutory  exception  contaiued  in 
sect.  2,  sub-sect.  1  of  the  Moneylenders  Act,  1900,  which  requires 
a  moneylender  as  defined  by  sect.  6  of  the  same  statute  to  carry  on 
business  in  his  registered  name  and  to  enter  into  all  money-lending 
contracts  in  that  name  (a). — A  person  may  be  bound  by  a  contract 
made  in  a  mistaken  or  assumed  name;  and  may  be  charged  with  it 
in  an  action  upon  sufficient  allegation  and  proof  of  identity  (6). 
Where  a  person  purchased  shares  in  a  company  and  executed  the 
transfer  deed  and  registered  the  shares  in  an  assumed  name,  he  was 
held  to  be  the  contracting  party  and  liable  to  be  placed  upon  the  list 
of  oontributories  in  his  own  name  (c);  but  not  in  a  case  where  it 
appeared  to  be  a  term  that  the  subscriber  was  not  to  be  under  any 
liability  in  respect  of  the  shares  {d)  .—The  parties  to  a  contract  may 
be  sufficiently  described  as  "the  creditors"  of  a  person  (e);  or  as 
"  the  executors  "  of  a  person;  and  then  all  the  executors  who  prove 
become  parties  (/);  or  as  "  trustees  for"  a  named  person,  when  the 
trustees  who  .actually  execute  become  liable  personally  unless  they 
restrict  their  liability  to  the  trust  funds  in  their  hands  {g).  In  a 
contract  of  sale  the  vendors  may  be  sufficiently  described  within  the 
Statute  of  Frauds  as  "  the  proprietors  "  of  the  property  sold,  because 
they  may  be  identified  by  that  description  {h)\  or  as  "the  trustee 
under  a  trust  for  sale"  {i)\  but  the  description  of  "vendors"  was 
held  not  to  be  a  sufficient  description,  because  it  left  it  quite  open 
to  parol  evidence  to  show  who  was  the  party  seUing  (fc). 

Several  persons  may  join  as  party  to  a  contract  on  the  one  part 
or  on  the  other;  that  is  to  say,  in  respect  of  the  same  debt  or  liability 

(z-)  Banco  Ae  Pm-tugal  v.  Waddell  (1880),  49  L.  J.  Bk.  33;   5  Ap.  Ca.  161. 

(«)  WhitemM  V.  Sadler  (1910),  79  L.  J.  K.  B.  1050;  [1910]  A.  C.  5U; 
Peker  v.  Lefkmvitz  (1912),  81  L.  J.  K.  B.  718;  [1912]  2  K.  B.  235;  Bart  y. 
Hungerford  (1916),  85  L.  J.  K.  B.  1029. 

(J)  Williams  V.  Bryavt  (1839),  9  L.  J.  Ex.  47;  5  M.  &  W.  447;  Janes  t. 
Whiibread,  20  L.  J.  C.  P.  217;   11  C.  B.  406. 

(c)  SicMrdson-s  case  (1875),  44  L.  J.  C.  252;   L.  R.  19  Eq.  588. 

(/)  Williams'  case  (1875),  45  L.  J.  C.  48;  1  Ch.  D.  576;  Ite  London  ^  Bombay 
'Bank  (1881)  50  L.  J.  C.  557;  18  Ch.  D.  581;  Coventry's  case  (1890),  60 
L.  J.  C.  186;   [1891]  1  Ch.  202. 

(«)  See   ante,    p.  304.  „  . 

(/)  Hood  V.  Barrington  {Lord)  (1868),  L.  B.  6  Eq.  218;  McClean  v.  Kennard 
(1874),  43  L.  J.  C.  323;   L.  B.  9  Ch.  336. 

(c;)  Lumsden  v.   Bnohnnnn  (1865),  4  Macq.  H.  L.  950. 

(//,)  BnitsUer  \.   Miller  (1878),  48  L.  J.  C.  10;   3  Ap.  Ca.  1124. 

(i)   Calling  v.   King   (1877),  46  L.  J.  C.  384;   5  Oh.   D.  660. 

(/f)  Potter  V.  DufieU  (1874),  43  L.  J.  C.  472;  L.  R.  18  Eq.  4.  See  Jarrett 
V.  Hwnter  (1886),  56  L.  J.  C.  141;   34  Ch.  D.  182. 
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several  persons  may  join  in  the  character  of  debtor,  or  in  the  character 
of  creditor.  In  such  cases  the  persons  who  are  jointly  party  to  the 
contract,  whether 'as  joint  debtors  or  as  joint  creditors,  though  they 
may  have  several  interests  relatively  to  one  another,  are  united  in 
interest  relatively  to  the  other  party.—"  Where  several  persons  make 
a  joint  contract,  each  is  liable  for  the  whole,  although  the  contract 
be  joint."  For  if  one  of  the  joint  contractors  be  charged  separately 
in  an  action,  whether  upon  a  joint  bond  or  covenant  or  upon  a  simple 
contract,  "  proof  of  the  joint  contract  is  sufficient  to  sustain  the  allega- 
tion that  one  contracted,  and  therefore  there  is  no  variance  "  (l).  So 
where  several  of  joint  contractors  are  sued  jointly  omitting  others; 
und  accordingly,  "  if  the  obligee  proceed  upon  a  joint  bond,  there 
is  no  difference  between  suing  tivo  only  of  three  joint  obligors,  and 
one  only  of  two  joint  obligors  "  (to).  And  an  action  on  a  bill  of 
exchange  against  three  defendants  charging  them  as  acceptors  is 
supported  by  proof  of  a  bill  drawn  upon  and  accepted  by  them 
jointly  with  another  person  (n). 

But  "it  is  the  right  of  persons  jointly  liable  to  pay  a  debt  to 
insist  upon  being  sued  together"  (o).  At  common  law  if  one  of 
joint  contractors  was  sued  alone  he  might  plead  in  abatement  of  the 
writ  the  non -joinder  of  the  other  parties  jointly  liable  with  him. 
This  was  the  only  mode  of  taking  the  objection,  and  by  pleading 
to  the  merits  of  the  action  the  objection  of  non-joinder  was  waived(p). 
— Now  under  the  Judicature  Acts,  by  the  joint  effect  of  Order  XXI. 
r.  20,  and  Order  XVI.  r.  11,  no  objection  can  be  taken  by  way  of 
plea  in  abatement,  but  the  names  of  improper  parties  may  be  struck 
out,  and  of  necessary  parties  added,  by  way  of  amendment.  A  defen- 
dant has  now  the  same  right  to  have  an  alleged  joint  contractor  joined 
as  he  had  at  common  law  under  a  plea  in  abatement  (q). — The  judg- 
ment and  writ  of  execution  charge  all  the  defendants  jointly,  and 
the  whole  amount  may  be  levied  against  one  separately;  consequently 
each  joint  contractor  becomes  ultimately  liable  to  the  creditor  for 
the  whole,  and  not  only  for  his  proportionate  part,  though  the  con- 

(0  Abbott,  J.,  MicMrds  v.  Heather  (1817),  1  B.  &  Aid.  35;  per  cur.  Kinq  v 
Hoare  (1844),  14  L.  J.  Ex.  29;   13  M.  &  W.  505. 

(m)  Cabell  v.   Vaaghan  (1669),  1  Wms.  Saund.  475,  n.  (4). 

(«)  Mountstephen  v.  Brooke  (1818),  1  B.  &  Aid.  224. 

(o)  Cairns,  L.  C,  Kendall  v.  EamilUm  (1879),  48  L.  J.  0.  P.  705  ■  4  Ad  Ca 
515.  ^'        ■ 

{p)  Cabell  V.  Vauffhan  (166«),  1  Wms.  Saund.  461. 

(?)  Paiei/  V.  Robinson  (1887),  57  L.  J.  Q.  B.  54;  20  Q.  B.  D    1S5 
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tract  be  joint  (r).  But  he  is  presumptively  entitled  to  contribution 
from  the  joint  contractors,  and  therefore  it  is  material  for  him  to 
have  them  joined  in  the  same  action  and  bound  by  the  same  judg- 
ment (s).  Upon  this  principle  joint  shareholders  in  a  company,  upon 
a  winding  up,  become  liable  as  contributories,  each  for  the  whole 
amount  of  calls,  and  not  proportionally  according  to  their  number; 
though  they  may  be  liable  for  contribution  inter  se  (t). 

Upon  the  death  of  one  of  several  joint  contractors,  the  legal  liability 
under  the  contract  devolves  on  the  survivors;  and  the  representative 
of  the  deceased  cannot  be  sued  at  law  either  alone  or  jointly  with  the 
survivors.  Consequently  the  whole  legal  liability  ultimately  devolves 
upon  the  last  surviving  contractor,  and  after  his  death  upon  his 
representatives  (m).  So  the  liability  of  joint  shareholders  in  a  com- 
pany upon  the  death  of  one  survives  to  the  other;  and  the  representa- 
tive of  the  deceased  cannot  be  charged  (x) .  And  upon  this  principle 
a  release  made  to  the  executor  of  a  deceased  joint  obligor  is  inopera- 
tive, because  upon  his  death  the  debt  survived  against  the  others  (y)  .— 
The  liability  in  equity  presumptively  follows  the  legal  form  of  the 
contract  in  this  respect,  and  devolves  exclusively  upon  the  survivors 
or  survivor;  "where  the  obligation  exists  only  by  virtue  of  the 
contract,  its  extent  can  be  measured  only  by  the  words  in  which  it  is 
conceived"  {z).  But  there  may  be  equitable  grounds  for  treating;- 
the  liability  as  several  as  well  as  joint,  if  that  was  the  agreement  of 
the  parties,  and  the  writing  expressed  the  liability  to  be  joint  by 
mistake;  or  where  there  were  antecedent  several  liabilities  which  could 
be  enforced  in  equity  independent  of  the  joint  instrument  (a).  The 
contracts  of  partners,  which  are  presumptively  joint  in  law,  are  joint 
and  several  in  equity,  in  that  creditors  are  allowed  to  prove  against 
the  estate  of  a  deceased  partner,  and  if  necessary  to  take  proceedings 
for  the  administration  of  his  estate,  as  a  consequence  of  the  equitable 

(r)  Mansfield  C.  J.,  Bird  v.  Randall  (1763),  1  W.  Bl.  388;  S.  P.  Land  Credit 
C\p.  V.  Fermoy  '{Lord)  (1870),  39  L.  J.  C.  477;  L.  E.  5  C3h.  323. 

(s)  Edger  v.  Knorpp  (1843),  5  Man.  &  G.  753;  Rarmkill  v.  Edioards  (1885), 
55  L.  J.  C.  81;  31  Ch.  D.  100. 

(0  Cuninghame  v.  Glasgow  Bank  (1879),  4  Ap.  Ca.  607;  Gillespie  v.  Glasgow 
Bank  (1879),  4  Ap.  Ca.  632. 

(«)  Richards  v.  Heather  (1817),  1  B.  &  Aid.  29;  Calder  v.  Rutherford  (1822), 
3  Br.  &  B.  302. 

(»)  Hill's  ease  (1875),  44  L.  J.  0.  423;  L.  B.  20  Eq.  585. 

{y)  Aahbee  v.  Pidduoh  (1836),  5  L.  J.  Ex.  251;   1  M.  &  W.  564. 

(2)  Richardson  v.  Horton  (1843),  12  L.  J.  0.  333;  6  Beav.  185;  Wilnwr  v. 
Currey  (1848),  2  De  O.  &  Sm.  347;  Kendall  v.  Hamilton  (1879),  48  L.  J. 
Q.  B.  705;   4  Ap.  Ca.  504. 

(o)  Simpson  v.  Vaughan  (1739),  2  Atk.  31.  See  Rawstone  1.  Parr  (1827),  3 
Buss.  539. 
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principle  that  between  partners  there  is  no  survivorship  of  the  partner- 
ship estate  (b).  Whilst  the  partners  are  living  and  the  partnership 
continues,  a  joifit  contract  is  treated  in  equity  as  at  law,  as  joint 
according  to  its  terms;  so  that  a  judgment  recovered  in  an  action 
against  one  of  the  partners  discharges  the  liability  of  the  others  a^ 
against  the  creditor  (c).  And  a  lease  to  joint  lessees  with  joint 
covenants  by  them,  will  not  be  treated  as  several  in  equity  after  the 
death  of  one,  merely  because  they  were  partners  and  used  the  premises 
for  partnership  purposes  (d). 

Where  the  contract  is  made  with  several  persons  as  j  oint  creditors, 
they  must  all  join  in  suing  as  joint  plaintiffs.  Joint  covenantees 
may  join  in  suing,  though  they  have  not  all  or  any  of  them  in  fact 
executed  the  deed;  for  their  acceptance  of  it  is  presumed  if  nothing 
appear  to  the  contrary  (e).  But  if  the  contract  purports  and  is 
intended  to  be  made  with  certain  covenantees  jointly,  the  disagree- 
ment or  disclaimer  of  one  or  more  of  them,  to  which  the  covenantor 
is  not  also  a  party,  does  not  convert  it  into  a  contract  with  the  others 
or  entitle  them  to  sue  (/).  Where  a  contract  of  sale  purported  to 
be  made  with  certain  named  persons  as  vendors,  some  only  of  whom 
signed  it,  it  was  held  that  those  who  signed  could  not  sue  alone  for 
specific  performance  (g). — If  one  of  joint  creditors  is  omitted  as 
plaintiff  and  the  action  proceeds  to  trial,  there  is  a  variance  between 
the  contract  charged  and  that  appearing  in  fact,  which,,  unless 
amended,  is  ground  for  an  adverse  verdict  (h).  At  common  law  the 
objection  of  the  non- joinder  of  ,a  co-plaintiff  might  also  be  taken 
■by  demurrer  or  by  a  plea  in  abatement.  Now  under  the  Judicature 
Acts,  the  court  or  a  judge  may  amend  the  misjoinder  or  non- joinder 
of  parties  at  any  stage  of  the  proceedings;  but  no  person  can  be  added 
as  plaintiff'  without  his  own  consent  in  writing  thereto  {i). 

Upon  the  death  of  one  of  several  joint  creditors  the  legal  right 
of  action  remains  in  the  survivors,  who  must  plead  the  joint  contract 

(6)  Partnership  Act,  1890,  s.  9;  Be  Hodgson  (1»85),  55  L.  .J.  C.  241;  31 
Ch.  D.  177. 

(c)  Partnership  Act,  1890,  s.  9;  Kendall  v.  Hamilton  (1879),  45  L.  J.  0. 
706;  4  Ap.  Ca.  504. 

{d)  Clarke  v.   Bickers   (1846),  14  Sim.  639. 

(e)  Cabell   f.    Vaughan   (1669),  1  Wms.  Saund.  477,  n.   (4). 

(/)   Wetherdl  v.  LangUmi  (1848),  17  L.  J.  E(x.  338;   1  Ex.  634. 

(g)  Hornsby  v.  Bird  (1869),  38  L.  J.  C.  244. 

(A)  CabM  V.  Vaughan  (1669),  1  Wms.  Saund.  477,  n.  (4);  Chanter  v.  Leese 
(1839),  9  L.  J.  Ex.  327;  5  M.  &  W.  698. 

(j)  Order  XVI.  rr.  11,  12;  Frioher  v.  Van  Gruttmi  (1896),  66  L.  J.  O  823- 
[18«6]  2  Ch.  649.  I  i' 
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according  to  the  fact,  with  an  averment  of  the  death;  and  upon  the 
death  of  the  last  survivor,  it  devolves  upon  his  personal  representa- 
tive (fc) .  By  the  Conveyancing  Act,  1881,  s.  60,  a  contract  or  obliga- 
tion under  seal  made  with  two  or  more  persons  jointly  to  pay  money 
or  to  do  any  act  to  theni  or  for  their  benefit  shall  imply  an  obligation 
to  do  the  act  to  or  for  the  benefit  of  the  survivors  of  them,  and  to 
any  other  person  to  whom'  the  right  of  action  devolves;  but  only  so 
far  as  a  contrary  intention  is  not  expressed. — In  equity  the  survivor 
having  obtained  payment  may  be  accountable  to  the  executor  of  th& 
deceased,  as  is  in  general  the  case  with  mortgages  made  to  several 
persons  jointly,  though  the  right  to  the  debt  survives  at  law,  yet  in 
equity  they  may  be  presumptively  entitled  in  equal  shares  (I) ;  accord- 
ingly the  representative  of  a  deceased  mortgagee  is  a  necessary  party 
to  a  foreclosure  or  redemption  action  (m);  but  if  the  money  is 
expressed  to  be  advanced  upon  a  joint  account,  the  presumption  is 
rebutted  as  between  the  mortgagees  and  the  mortgagor,  and  the  right 
of  suit  is  vested  in  the  survivor  (w). 

Several  persons  may  bind  themselves  concurrently  for  the  same 
debt  or  matter,  so  that  the  creditor  can  claim  the  whole  debt  or 
performance  against  each  debtor  separately;  or  one  person  may  bind 
himself  to  each  of  several  persons  for  the  same  debt  or  matter,  so 
that  each  can  separately  claim  the  whole  debt  or  performance.  The 
special  character  of  such  contracts  is  the  identity  of  the  debt  or 
matter;  so  that  the  payment  or  performance  by  one  of  the  several 
debtors,  or  to  one  of  the  several  creditors,  discharges  aU  the  contracts. 
Such  contracts  occur  in  guarantees,  where  a  principal  debtor  and 
sureties  become  severally  bound  to  the  creditor  for  the  debt  or  matter 
guaranteed,  and  payment  by  one  discharges  all  as  against  the  creditor; 
though,  as  between  themselves,  the  sureties  who  are  compelled  to  pay 
may  recover  the  amount  from  the  principal  debtor,  or  a  proportionate 
part  of  it  from  the  other  sureties  (o). 

Several  persons  may  also  enter  into  concurrent  contracts  respecting 
the  same  matter,  binding  themselves  jointly  as  one  party,  and  also 

(k-)  Anderson    v.    Martmdale    (1801),    1   East,   497;   Jell    v.    Douglas   (1821),  i 

'il)  Re  JachsM,  (1887),  56  L.  J.  C.  593;  34  Oh.  D.  732;  Steeds  v.  Steeds  (1898), 
58  L.  J.  Q  .B.  302;  22  Q.  B.  D.  537. 

(m)   Vichen  v.   Oowell  (1839),  8  L.  J.  C.  371;  1  Beav.  529. 

(«)  Conveyancing  Act,  1881,  s.  61;  Re  Sarman  and  Vxbridge  Ry.  (1883),  bi 
L.  J.  C.  808;  24  Ch.  D.  720;  Powell  v.  BrodJmrst  (1901),  70  L.  J.  O.  587; 
[1901]  2  Ch.   160. 

(o)  See  ante,  p.  47;  post,  p.  316. 
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severally  as  separate  parties;  in  which  case,  besides  the  one  joint 
contract,  there  are  also  as  many  several  contracts  as  there  are  separate 
parties;  the  debt  or  matter  of  the  contract  being  one  and  the  same 
in  all  the  contracts  thus  made.  Thus  a  joint  and  several  promissory 
note  by  several  makers  is  equivalent  to  a  joint  note,  and  as  many 
distinct  separate  notes  as  there  are  makers;  upon  which  the  holder 
may  sue  separately  (p).  And  upon  bankruptcy  of  joint  and  several 
debtors  the  creditor  is  entitled  to  prove  against  their  joint  estate 
and  the  separate  estate  of  each  (q).  Consequently  where  several 
persons  covenanted  by  deed  jointly  and  severally  to  several  persons 
jointly,  and  one  of  the  persons  appeared  as  party  on  both  sides;  it 
was  held  that,  though  the  joint  covenant  was  void  on  that  account, 
and  the  several  covenant  of  that  party  was  also  void,  yet  the  several 
covenants  of  the  other  parties  were  distinct  covenants  and  not  thereby 
affected  (r). — But  it  is  a  rule  of  law,  which  is  incapable  of  modifica- 
tion by  the  terms  of  the  instrument,  that  a  contract  cannot  be  made 
joint  and  several  on  the  part  of  the  covenantees  or  promisees,  in 
respect  of  one  and  the  same  matter,  so  as  to  entitle  them  to  sue  both 
jointly  and  severally;  because  "an  interest  could  not  be  granted 
jointly  and  severally."  Hence  the  same  covenant  cannot  be  treated 
as  joint  or  several  at  the  option  of  the  creditors;  they  must  be  entitled 
either  jointly  only  or  severally  only  (s).  In  practice  this  rule  is 
evaded  by  expressing  that  the  party  covenants  with  the  others  jointly, 
"  and  also  as  a  separate  covenant  with  each  of  them  "  that  he  will 
do,  permit  or  suffer,  or  not  do,  permit  or  suffer  certain  acts  or  matters. 
— Under  the  Judicature  Acts,  Order  XVI.  r.  1,  "  All  persons  may 
be  joined  as  plaintiffs  in  whom  the  right  to  any  relief  claimed  is  said 
to  exist,  whether  jointly,  severally  or  in  the  alternative."  And  by 
r.  6,  "  the  plaintiff  may,  at  his  option,  join  as  parties  to  the  same 
action  all  or  any  of  the  persons  severally,  or  jointly  and  severally, 
liable  on  any  one  contract  including  parties  to  bills  of  exchange  and 
promissory  notes."     Having  regard  to  this  alteration  in  the  pro- 

(p)  Beecham  v.  Smith  (1858),  27  L.  J.  Q.  B.  257;  E.  B.  &  E.  442;  Owen  v. 
WilMnsm  (1868),  28  L.  J.  C.  P.  3;  6  C.  B.  N.  S.  526.  See  Bills  of  Exchange 
Act,  1882,  a.  85. 

(?)  Banlsruptcy  Act,  1883,  sclied.  2,  par.  18;  Ex  p.  Honey  (1871),  41  L.  J. 
Bk.  9;  L.  R.  7  Ch.  178;  Ex  p.  Stone  (1873),  42  L.  J.  Bk.  73;  L.  R.  8  Ch. 
914;  Ex  p.  Vizianagaram  Miming  Co.  (1908),  77  L.  J.  K.  B.  1027;  [1908]  2 
K.  B.  817.     See  Ex  p.  Co^bett  (1880),  49  L.  J.  Bk.  74;  14  Ch.  D.  122. 

(r)  Rom  V.  Poulton  (1831),  1  L.  J.  K.  B.  5;  2  B.  &  Ad.  822. 

(s)  Eccleston  v.  CUpsham  (1668),  1  Wms.  Sarmd.  167,  n.  (2);  Bradburne  v 
Botfield  (1845),  14  L.  J.  Ex.  330;  14  M.  &  W.  673;  Keightley  v.  Watmn  (1849) 
18  L.  J.  Ex.  339;  3  Ex.  716.  ' 


312  PAETIES  TO  CONTEACTS. 

cedure,  the  risk  is  of  les8  practical  importance,  but  cannot  be  wholly 
disregarded.  Misjoinder  or  non-joinder  of  parties  is  matter  of 
amendment  ((). 

Where  two  or  more  persons  join  in  contracting,  the  question  whether 
they  do  so  jointly,  or  severally,  or,  in  the  case  of  debtors,  jointly  and 
severally,  depends  upon  the  intention  expressed  in  the  contract;  and 
some  rules  have  been  laid  down  for  the  construction  of  contracts  in 
this  respect: — With  respect  to  the  liability  of  two  or  more  persons, 
a  written  contract  is  construed  according  to  the  primary  meaning  of 
the  words  used.  If  the  writing  purports  simply  that  the  parties  bind 
themselves  or  covenant,  without  more,  the  obligation  or  covenant  is 
joint  only  and  not  several  (m).  If  it  purports  that  they  bind  them- 
selves or  covenant  severally,  the  liability  is  several  only  (x).  If  it 
purports  that  they  bind  themselves  jointly  and  severally,  or  bind 
themselves  and  each  of  them,  or  covenant  for  themselves  and  each  of 
them,  using  both  joint  and  several  words,  the  liability  is  both  joint 
and  several  (y).  Covenantors  will  be  bound  jointly  and  severally  if 
they  are  expressed  to  ^covenant  "  for  themselves  and  each  of  them  "  (2). 
Where  a  document,  as  a  guarantee  or  promissory  note,  is  signed  in 
the  name  of  a  firm,  and  also  in  the  names  of  the  several  individual 
members  of  the  firm,  it  presumptively  creates  a  joint  liability  of  all, 
and  a  several  liability  of  each;  otherwise  the  signatures  of  the 
individual  members  would  have  no  effect  {a) .  A  contract  for  the  sale 
of  property  by  two  joint  owners  with  a  provision  that  the  assign- 
ment should  contain  a  covenant  for  title  by  "  the  vendors,"  imports 
that  the  covenant  shall  be  joint  and  several  (b)— If  the  language 
of  the  contract  is  ambiguous,  so  that  it  is  doubtful  whether  the  parties 
intended  the  covenant  to  be  joint,  or  several,  or  both  joint  and  several, 
the  interests  and  relations  of  the  parties  may  be  referred  to  for  the 
purpose  of  determining  the  proper  construction  of  instrument  (c). 

(0  He  JacUon  (1887),  56  L.  J.  C.  593;  34  Ch.  D.  732;  Steeds  v.  Steeds  (1889), 

^^(^)  Copland  \^  z'aporte'0.m),  3  A.  &  E.  517;  WMte  v.  Tyndall  (1888),  57 
L.  J.  P.  C.  114;  13  Ap.  Ca.  263.  t     t   t-    -d 

(x)  Matthewson-s  case  (1597),  5  Co.  22  b;  Lee  v.  Nixon  (1834),  3  L.  J.  K.  H- 
160;   1  A.  &  E.  201. 

(«)  Burns  v.   B>-yan  (1887),  12  Ap.  Ca.  184.  A^     r. 

(z)  See  Eccleston  v.  CHpsham  (1668),  1  Wms.  Saund.  164,  u.  (J);  Convey- 
anciner  Act,   1881,  s.  59.  „  „     ,. 

{a-)  Kx  p.  Honey  (1871),  41  L.  J.  Bk.  9;  L.  R.  7  Cli.  178;  Ex  p.  Hardmg 
(1879),  48  L.  J.  Bk.  116;   12  Ch.  D.  564.  „.    .„  t    t  n 

(6)  National  Soo.  for  the  Distribution  of  Electricitij  v.  Gibbs  (1900),  69  Li.  J.O. 
467;    [1900]   2   Ch.   280. 

(e)   Ecoleston  v.  ClipsMm  (1668),  1  Wms.  Saund.  166,  n.  (o). 
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Thus  where  a  bond  was  executed  in  the  terms  "  we  bind  ourselves  and 
each  of  us  for  himself  for  the  whole  sum  of  1,000Z.  each,"  it  was 
construed  according  to  the  object  and  context  of  the  bond  to  constitute 
a  several  bond  of  each  and  not  a  joint  bond  {d).  A  covenant  in  a 
lease  by  the  lessee  and  a  surety  that  they  would  pay  the  rent,  and 
further  that  the  lessee  would  repair,  the  covenant  was  held  to  be  joint 
according  to  the  words  both  as  to  the  rent  land  as  to  the  repair  (e). 
In  a  lease  to  two  as  tenants  in  common,  at  a  single  rent,  the  covenant 
by  the  lessees  "  for  themselves,  their  executors,  administrators  and 
assigns,  that  they  or  one  of  them  would  pay  the  rent,"  was  taken  to 
be  joint  according  to  the  words  and  not  to  be  severed  by  the  several 
interests  (/). — Where  a  contract  purports  and  is  intended  to  be  the 
joint  contract  of  several  persons,  of  whom  one  or  some  only  execute 
it,  the  execution  is  presumptively  conditional  upon  all  the  persons 
executing  it  as  intended,  and  it  is  not  binding  until  all  have 
executed  (g).  And  where  a  party  to  a  guarantee,  bona  fide  made 
a  material  alteration  in  the  suretyship  bond  whereby  executing  parties 
were  discharged,  he  was  held  also  to  be  discharged,  upon  the  ground 
that  his  execution  was  conditional  upon  the  right  of  proportional 
•Contribution  in  the  case  of  liability  (Ji).  A  joint  and  several  con- 
tinuing guarantee,  after  the  death  of  one  of  the  sureties,  continues 
as  a  several  guarantee  of  the  survivor  for  advances  subsequently  made 
under  it  (i). — In  debts  implied  in  law  for  money  paid  or  obtained 
by  wrong  or  fraud  there  is  no  division  of  liability  between  the  wrong- 
doers; every  person  participating  in  the  wrong  is  liable  to  make  good 
the  whole.  They  may  be  sued  jointly  or  severally;  and  in  the  case 
of  a  partnership  matter  or  joint  estate  benefited  by  the  transaction, 
recovery  may  be  had  against  the  joint  estate,  though  all  the  partners 
or  joint  owners  did  not  participate  in  the  wrong  (Jc).  A  similar  rule 
applies  to  the  liability  of  trustees  arising  from  a  breach  of  trust  (Z). 
As  to  the  rights  of  two  or  more  persons  as  creditors,  a  contract 


(d)  Collins  V.  Prosser  (18123),  1  L.  J.  0.  S.  K.  B.  212;   1  B.  &  C.  682. 

(e)  Copland  v.  ZaporU  (18S5),  3  A.  &  E.  517. 

(/)  White  V.  Tyndall  (1888),  57  L.  J.  P.  O.  114;  13  Ap.  Ca.  263. 

Ig)  Latch  v.  Wedlahe  (1840),  9  L.  J.  Q.  B.  201;  11  A.  &  E.  959;  Evans  v. 
Bremridge  (1856),  25  L.  J.  C.  334;  8  De  G.  M.  &  G.  100.  See  MaClean  v. 
Kennard  (1870),  43  L.  J.  C.  323;  L.  R.  9  Oh.   336. 

(A)  Mlesmere  Brewery  Co.  v.  Cooper  (1895),  65  L.  J.  Q.  B.  173;  [18961  1 
■Q.  B.  75.  ■' 

(j)  Beckett  V.  Addyman  (1882),  51  L.  J.  Q.  B.  597;   9  Q.  B.  D.  783. 

lie)  E<e  p.   Adamson,  47  L.  J.  Bk.   103;   8  Ch.  D.   807.     See  ante,  p.   57. 

(0  Re  Oxford  Building  Soc.  (1886),  56  L.  J.  0.  106;  35  Oh.  D.  502;  Leeds 
Estate  Co.  V.  Shepherd  (1887),  57  L.  J.  C.  46;  36  Oh.  D.  787;  Blvth  v.  Fladaate 
(1890),  60  L.  J.  0.  66;   [18i91]  1  Ch.  337. 
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with  several  persons,  in  respect  of  the  same  matter,  cannot  hy  any 
words  be  made  so  as  to  entitle  them  both  jointly  and  severally  (m'); 
and  the  general  rule  is  that  the  contract  will  be  construed  to  be  joint 
or  several  according  to  the  interests  of  the  par'ties,  if  the  words  are 
capable  of  that  construction,  or  even  if  they  are  not  inconsistent  with 
it;  the  contract  will  be  joint  if  the  interest  be  joint,  and  it  will  be 
several  if  the  interest  be  several  («). — Accordingly  in  a  conveyance 
of  an  estate  to  several  persons  jointly,  the  covenants  for  title,  though 
Bixpressed  to  be  made  with  the  grantees  and  with  each  of  them, 
follow  the  interest  and  are  joint  and  not  several,  the  words  "  with 
each  of  them  "  being  taken  as  surplusage;  and  in  a  conveyance  of 
several  .estates  to  several  persons,  covenants  for  title  expressed  in 
similar  terms  follow  the  interest  and  are  several  and  not  joint  (o). 
In  a  grant  of  two  annuities  to  two  persons  severally,  a  covenant  with 
them  to  pay  the  annuities,  though  expressed  as  a  joint  covenant,  was 
construed  to  be  several  according  to  the  interests;  and  the  executor 
of  one  who  had  died  was  entitled  to  sue  (p).  Where  money  was 
advanced  by  a  trustee  upon  a  mortgage,  to  which  the  cestui  que  trust 
was  made  a  party,  and  the  covenant  to  repay  the  money  was  expressed 
to  be  made  with  the  trustee,  "  and  also  as  a  distinct  covenant "  with 
the  cestui  que  trust ;  it  was  held  that  the  covenant  was  joint,  because 
the  trustee  had  no  separate  beneficial  interest  {q) .  And  it  seems, 
generally,  that  if  any  of  the  parties  named  as  covenantees  have  no 
separate  interest,  the  covenant  must  be  taken  as  joint  in  order  to 
include  them;  because  it  cannot  be  taken  as  separate  in  some  only  to 
the  exclusion  of  others  (r) .  So  a  bond  or  covenant  or  agreement  made 
with  two  or  more  persons  to  pay  a  sum  of  money  to  one  of  them  la 
joint;  and  upon  the  death  of  the  person  in  whom  only  the  beneficial 
interest  is,  it  survives  to  the  other  obligees  (s).— If  tenants  in  common 
join  in  making  a  lease  for  years  reserving  an  entire  rent,  they  must 
join  in  suing  for  the  rent  and  upon  the  covenant  to  pay  the  rent; 
but  if  they  lease  their  respective  shares  with  separate  reservations  of 

(m)  Mcoleston  v.  Glipshaw  (1668),  1  Wmg.  Saund.  167,  n.  (2);  Bradburne 
y.Bot field  (1846),  U  L.  J.  Ex.  330;  14  M.  &  W.  573;  Keightley  v.  Watson 
(1849),  18  L.  J.  Ex.  339;  3  Ex.  716.  „   „  ^ 

{n)  liocleston  v.  CUpsham  (1668),  1  Wms.  Saund.  162;  Haddon  v.  Ayffrs 
(1858),  28  L.  J.  Q.  B.  105;  1  E.  &  E.  118. 

(o)  Slingsby's  oa«e  (1588),  5  Co.  18  b;  Mills  v.  Ladbroke  {l%ii),  13  L..  J.ur. 
122;   7  Man.  &  G.  218.  „        „   „^, 

(:p)  Withers  V.  Bircham  (1824),  3  L.  J.  0.  S.  K.  B.  30;  3  B.  &  0.  254. 

(?)  Hoplcinson  v.  Lee  (1846),  14  L.  J.  Q.  B.  101;  6  Q.  B.  964. 

(r)  Bradburne  v.   Botfield  (1845),  14  L.  J.  Ex.  330;   14  M.  &  W.  559. 

(s)  Anderson,  v.  Martindale  (1601),  1  East,  497;  Southcote  v.  Scare  (1810), 
3  Taunt.  87.     And  see  Conveyancing  and  Law  of  Property  Act,  1881,  a.  60. 
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rent,  they  must  sue  separately  {t).  Upon  covenants  to  repair  or  for 
other  matters  concerning  the  entire  reversion  of  the  premises,  they 
must  join  in  suing  in  respect  of  their  common  interest;  and  upon 
the  death  of  one  of  the  tenants  in  common  his  representative  must 
join  with  the  survivors  in  suing  for  breaches  of  such  covenants  sub- 
sequent to  the  death  (u).  If  tenants  in  common  join,  in  selling  their 
respective  shares,  the  contract  to  pay  them  the  purchase-money  i& 
several  in  interest,  and  each  may  sue  for  his  own  share  (x) .  But  if 
persons  having  several  interests  in  a  subject  of  sale  join  in  selling 
without  apportionment  of  their  interests  in  the  price  they  must  all 
join  in  suing  upon  the  contract  of  sale  {■(/). — Contracts  with  partners 
are,  in  general,  joint  by  reason  of  their  joint  legal  interest  in  the 
partnership  assets,  and  all  the  partners  must  join  in  suing  at  law; 
upon  the  death  of  one  the  right  survives  with  the  joint  interest,  and 
the  survivor  alone  can  sue;  but  he  is  accountable  in  equity  to  the 
representative  of  the  deceased  partner  (z) .  Upon  the  sale  of  a  partner- 
ship business,  upon  the  terms  of  paying  to  each  partner  the  amount  of 
his  separate  share,  each  partner  may  sue  alone  (a).  Where  partners 
in  a  business  engaged  an  assistant  upon  the  terms  that  he  would  not 
at  any  time  carry  on  the  same  business  at  the  same  place,  it  was  held 
that  the  partners  had  a  joint  interest  in  the  restrictive  agreement 
during  the  partnership,  and  several  interests  after  dissolution  of  the 
partnership,  with  several  rights  of  action  for  a  subsequent  breach  (6). 
— Upon  a  joint  employment  of  an  agent  all  the  principals,  or  the 
survivors  of  them,  must  join  in  suing  (c).  And  "  if  two  tenants  in 
common  make  a  bailiff,  and  one  of  them  dieth,  the  survivor  shall 
have  the  action  of  account,  for  the  action  was  joint  "  {d).  Where  the 
owners  of  a  ship  in  several  shares  jointly  employed  a  broker  to  sell 
it,  it  was  held  that  they  must  all  join  to  sue  the  broker  for  the 
purchase-money  (e).  Where  a  master  of  a  ship,  or  a  ship's  husband, 
contracts  with  the  owners  to  make  an  account  of  the  profits  and  divide 

(0  Litt.  s.  316;   Powis  v.  Smith  (1822),  5  B.  &  Aid.  850;   Magnay  v.   Edwards 
(1863),  22  L.  J.  0.  P.  170;  13  C.  B.  479. 

(«)  Foley  V.  Addenbrooke  (1843),  12  L.  J.  Q.  B.  163;   4  Q.  B.  197;   Thompson 
V.  HahewiU  (1865),  35  L.  J.  0.  P.  18;  19  C.  B.  N.  S.  713. 

(k)  James  t.   Emery   (1818),  8  Taunt.  245;   5  Price,  533. 

(y)  Chanter   v.    Leese    (1840),   9  L.    J.   Ex.    327;   5   M.    &   W.    698;  Jung   v. 
Phosiphate  of  Lime  Co.  (1868),  37  L.  J.  0.  P.  73;  L.  B,.  3  0.  P.  139. 

(z)  Paj-tnerahip  Act,  1890,  sa.  9,  24;   Martin  v.  Crom-pe  (1698),  1  Ld.  Ravm 
340. 

(a)  Jones  v.  Robinson  (1847),  17  L.  J.  Ex.  36;   1  Ex.  454. 

(6)  Palmer  v.  Mallet  (1887),  57  L.  J.  0.  226;   36  Ch.  D.  411. 

(e)  Martin  v.  Crom-pe  (1698),  1  Ld.  Raym.  340. 

{d)  Co.  Lit.  198  a. 

(e)  Hatmll  v.  Griffith  (1834),  3  L.  J.  Ex.  191;  2  Or.  &  M.  679. 
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the  amount  amongst  the  several  owners,  the  interest  and  right  of 
action  of  each  owner  is  several  (/).  But  here,  as  in  partnership 
transactions,  there  is  an  equitable  right  to  an  account  {g). 

The  rights  and  liabilities  of  persons  who  have  contracted  jointly 
or  severally,  as  between  themselves,  depend  upon  the  relation  in  which 
they  stand,  and  the  agreement  upon  which  they  have  joined  in  the 
contract.  Where  two  or  more  persons  join  in  contracting  debts  for 
the  benefit  of  all,  as  for  goods  supplied  or  for  work  done,  though  each 
may  be  liable  for  the  whole  to  their  creditor,  yet  as  between  themselves 
they  would  presumptively  be  bound  to  contribute  rateably,  and  upon 
the  death  of  one  his  representative  would  remain  liable  to  the 
others  Qi) .  Thus  partners  who  have  jointly  contracted  for  the  benefit 
of  the  firm,  as  between  themselves,  are  liable  and  entitled  according 
to  their  agreed  shares  in  the  partnership  (t). 

In  contracts  of  suretyship,  the  principal  debtor  and  the  sureties 
are  usually  all  made  debtors,  jointly  and  severally,  in  equal  degree 
to  the  creditor,  who  may  recover  the  whole  debt  against  all  or  any. 
of  them.  But  as  between  themselves,  the  principal  is  solely  liable; 
and  a  surety  is  entitled  to  be  reimbursed  by  the  principal  any  sums 
of  money  which  he  is  called  upon  to  pay,  and  to  require  the  principal 
to  discharge  the  debt  after  it  has  become  due,  although  the  surety  has 
not  been  called,  upon  by  the  creditor  to  pay  any  part  of  the  debt  (k). 
And  if  the  creditor  has  notice  at  the  time  of  contracting  or  af terwards^ 
that  persons  who  join  as  co-debtors  to  him  stand  in  the  relation  of 
principal  and  surety  to  one  another,  he  is  bound  to  regard  the  rights 
of  the  surety  so  far  as  to  abstain  from  any  dealing  with  the  principal' 
debtor,  or  other  act,  which  might  prejudicially  affect  the  position 
of  the  surety  (I).  As  between  the  sureties,  if  one  of  them  is  called 
upon  to  pay  more  than  his  share  of  the  debt,  he  becomes  entitled  to 
claim  a  rateable  contribution  from  the  others  (m) .    Under  Order  XVI. 

(/)  Otoston  V.  Ogle  (ISll,),  13  Bast,  63«;  S^rwmte  v.  James  (1829),  8  L.  J. 
O.  S.  K.  B.  64;  10  B.  &  C.  410. 

(jf)   Vanner  v.   Fro«t  (1870),  39  L.  J.  0.  626. 

(A)  Per  cur.  Prior  V.  Eembrow  (1841),  10  L.  J.  Ex.  371;  8  M.  &  W.  889. 
See  Rolroyd  v.   Griffiths  (1856),  3  Drew.  428;   and  ante,  p.  50. 

(j)  Partnership  Act,   1890,  ss.  9,  24. 

(7c)  Exall  V.  Partridge  (1799),  8  T.  R.  308;  Ascherson  v.  Tredegar  Dry  Dock 
Co.  (19.09),  78  L.  J.  C.  697;  [190i9]  2  Oi.  401.  See  Loommore  v.  Radford  (1842), 
11  L.  J.  Ex.  284;  9  M.  &  W.  657. 

(0  Ro-ws^  V.  Bradford  Bhg.  Co.  (18»4),  63  L.  J.  C.  890;  [1894]  A.  O.  586. 
See  post,   p.  599. 

(m)  Bering  v.  Wincheism  {Earl)  (1787),  1  Oox,  318;  2  Wh.  &  T.  L.  C.  535; 
Kemp  V.  Pinden  (1844),  13  L.  J.  Ex.  137;  12  M.  &  W.  421.  See  Ward  v.  Nat. 
Banh  of  New  Zealcmd  (1883),  52  L.  J.  P.  C.  65;   8  Ap.  Ca.  755. 
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r.  48,  in  an  action  by  the  creditor  against  a  surety  the  defendant 
may  bring  in  as  third  party  the  principal  debtor  or  a  co-surety  for 
the  purpose  of  claiming  indemnity  or  contribution ;  the  added  party 
may  then  defend  the  action,  and  is  bound  by  the  judgment  (n). 
Unless  brought  in  as  a  party  he  is  not  bound  by  the  proceedings,  and 
may  afterwards  dispute  the  debt  (o). — A  party  liable  as  surety  may, 
as  between  himself  and  the  creditor,  convert  his  liability  into  a 
primary  liability  {p). 

A  surety  who  is  compelled  to  pay  the  debt,  becomes  entitled  to 
the  benefit  of  all  the  remedies  and  securities  which  the  creditor  has 
against  the  principal  debtor,  whether  the  surety  knew  of  them  or  not 
at  the  time  of  contracting  (q);  including  all  securities  which  the 
creditor  may  have  acquired  since  the  time  of  contracting  (r) ;  and  all 
securities  which  the  creditor  may  have  against  a  co-surety  (s).  A 
surety  is  also  entitled  to  all  securities  which  any  co-surety  may  have 
acquired  from  the  principal  debtor  (t) ;  provided  they  have  been  given 
to  secure  that  part  of  the  debt  for  which  the  claimant  has  made  him- 
self liable  as  surety  (m).  But  the  principal  creditor  is  not  entitled 
to  the  benefit  of  all  counter-bonds,  or  collateral  security  given  by  the 
principal  debtor  to  a  surety  {x).  A  surety  has  also  the  right,  as 
sopn  as  the  debt  is  due  (y),  to  compel  payment  by  the  principal  debtor, 
and  to  enforce  all  securities  against  him,  and  he  may  sue  in  the  name 
of  the  creditor  upon  giving  him  an  indemnity  against  the  liability 
for  costs  (z). — Upon  the  above  principle  a  surety  for  the  price  of 
goods  sold,  on  paying  the  price  to  the  seller,  becomes  entitled  to  his 
lien  upon  the  goods  for  the  price;  and  it  seems  also  to  his  right  of 

(«)  Wit/mm  V.  Fune  (1880),  49  L.  J.  O.  242;  Callemder  v.  WalUngford  (1884), 
53  L.  J.  Q.  B.  569. 

(o)  SiC  p.   Tcntng  (18S1),  50  L.  J.  O.  824;   17  Ch.  D.  668. 

(jo)  Nicholas  V.   Ridley   (1903),  73  L.  J.   C.   145;    [1904]   1  Ch.   192. 

(?)  Bering  v.  Winehelsea  {Earl)  (1787),  1  Oox,  318;  2  Wh.  &  T.  L.  C.  535; 
and  see  the  Mercantile  Law  Amendment  Act,  1856,  s.  5. 

(r)  Pearl  v.  Deacon  (1857),  26  L.  J.  O.  761;  1  De  G.  &  J.  461;  Cam-pbell  v. 
Rothwdl  (1877),  47  L.  J.  C.  P.  144;  Forbes  v.  Jackmn  (1882),  51  L.  J.  O.  690; 
19  Ch.  D.  615. 

(s)  See  Stirling  v.  Forrester  (1821),  9  Bli.  575;  Ward  v.  Nat.  B7c.  of  New 
ZeaUmd  (1883),  52  L.  J.  P.  C.  65;  8  Ap.  Oa.  7«5. 

(0  Steel  V.  Oixo'n  (1881),  50  L.  J.  C.  591;  17  Ch.  D.  825;  Re  Arcedeohne 
(1883),  63  L.  J.  C.  102;  24  Ch.  D.  709;  Berridge  v.  Berridge  (1890),  59  L.  J  O 
533;  44  Ch.  D.  168. 

(«)   Wade  V.    Coope   (1827),  2  Sim.  155. 

(a)  Re  Walker  (1892),  61  L.  J.  C.  234;    [1892]  1  Ch.  621. 

(y)  Morrimn  v.  Barking  Chemicals  Co.  (1919),  88  L.  J.  O.  314-  [19191 
2   Ch.    325.  ■' 

(z)  Wooldridge  v.  Norris  (1868),  37  ,L.  J.  0.  640;  L.  R.  6  Eq.  410;  Swire 
V.  Eedrrum  (1876),  1  Q.  B.  D.  at  p.  641;  Aseherson  v.  Tredegar  Dry  Dock  ("1909^ 
78  L.  J.  C.  697;   [1909]  2  Ch.  401.  ./  y  v        ;, 
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stoppage  in  transitu  (a).  The  indorser  of  a  bill  as  surety  for  pay- 
ment by  the  acceptor  is  entitled  to  securities  deposited  by  the  acceptor 
with  the  holder  (b).  A  surety  having  paid  a  judgment  obtained 
against  himself  and  co-sureties  may  enforce  it  against  the  co-sureties 
for  contribution  in  the  name  of  the  creditor  without  an  actual  assign- 
ment; and  he  is  entitled  to  all  the  priorities  which  the  creditor  would 
have  had  (c) .  And  upon  the  same  principle,  in  the  case  of  the  bank- 
ruptcy of  the  principal  debtor  the  surety  becomes  entitled  to  stand 
in  the  place  of  the  creditor  to  claim  a  dividend  upon  so  much  of  the 
debt  as  he  is  liable  for,  and  has  been  called  upon  to  discharge  (d); 
unless,  being  surety  to  a  limited  amount  only,  he  has  expressly  agreed 
to  allow  the  creditor  to  keep  the  dividend  upon  the  whole  of  his 
debt  (e).— If  the  creditor  releases  or  loses  or  depreciates  any  remedies 
or  securities  to  which  the  surety  would  become  entitled  upon  payment 
of  the  debt,  the  surety  is  discharged  from  liability  to  the  amount  by 
which  such  securities  are  lost  or  depreciated  (/).  But  if  the  creditor 
deals  with  the  security  in  a  manner  warranted  by  the  terms  of  the 
contract,  or  if  the  security  becomes  valueless  without  default  of  the 
creditor,  as  a  policy  of  insurance  which  the  debtor  allows  to  lapse, 
the  surety  is  not  discharged  (g).  Mere  forbearance  of  the  creditor 
to  sue  the  debtor  is  immaterial,  though  the  Statute  of  Limitations 
has  run  against  it,  because  the  surety  himself  might  have  paid  off 
the  debt  and  sued  in  name  of  the  creditor  {h) .  And  the  creditor  is 
entitled  to  give  up  his  securities  to  the  trustee  in  bankruptcy  of  the 
debtor,  in  order  to  prove  for  his  whole  debt,  without  discharging 
the  sureties  (i).—The  surety  is  also  discharged  by  a  material  or 
prejudicial  alteration  of  the  debt  or  duty  guaranteed  (fc). 

(fl)  Imperial  Bank  v.  Lmidon  and  St.  Katherme  Socks  (1877),  46  L.  J.  C. 
335;   5  Oh.  D.  195.  t     t    r^ 

(i)  Duncan,  Foa  ^  Co.  v.  North  and  South  Wales.  Bank  (1880),  50  L.  J.  0. 
355;  6  Ap.  Ca.  1.  „  ^,     ^^ 

(o)  lie  McMyn  (188<i),  55  L.  J.  C.  845;  33  Ch.  D.  575;  Be  ChMreUll  {Lor^ 
(1888),  58  L.  J.  0.  133;  39  Ch.  D.  174.  - 

U-)  Hobmn  v.  Bass  (1871),  L.  R.  6  Ch.  792;  Gray  v.  Seckham  (1872),  42 
L.  J.  C.  127;  L.  R.  7  Ch.  680. 

(e)  Ellis  V.  Emmanuel  (1876),  46  L.  J.  Ex.  25;  1  Ex.  D.  167;  Ex  j?.  Natumal 
Provincial  Bank  (1881),  17  Ch.  D.  98. 

(/)  Pearl  v.  Beacon  (1857),  26  L.  J.  C.  761;  1  De  G.  &  'J.  461;  Wtdff  v.  Jay 
(1872)  41  L.  J.  Q.  B.  322;  L.  R.  7  Q.  B.  756;  Perry  v.  Nat.  Prov.  Bk.  af 
England  (1910),  79  L.  J.  C.  509;   [1910]  1  Ch.  464. 

Qg)  Rainbow  V.  Juggins  (1880),  49  L.  J.  Q.  B.  718;  5  Q.  B.  D.  422;  Taylor  v. 
NevJi  a.  Wales  Bk.  (1886),  55  L.  J.  P.  C.  47;   11  Ap.  Ca.  596. 

(A)   Carter  v.   White  (1883),  54  L.  J.  C.  138;  25  C5h.  D.  666. 

(i)  Eainbowf  v.  Juggins  (1880),  49  L.  J.  Q.  B.  718;   5  Q.  B.  D.  422. 

(A)  See  post,  p.  699. 
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A  PERSON  capable  of  contracting  may  in  general  appoint  an  agent 
to  contract  for  him;  but  the  authority  of  the  agent  is  limited  by 
the  capacity  of  the  principal  (a) .  It  is  not  necessary  that  the  agent 
should  be  capable  of  binding  himself  personally  by  a  contract  in 
order  to  bind  the  principal;  but  a  person  under  disability — as  is  an 
infant — cannot  become  responsible  to  his  principal  for  the  proper 
execution  of  the  agency,  so  far  as  such  responsibility  depends  upon 
contract  (6).  In  the  case  of  an  agent  acting  for  a  foreign  principal 
the  validity  of  his  appointment  is  to  be  judged  by  the  law  of  the 

(a)  Anon.,  cited  9  Co.  76  b;  Montreal  Assce.  v.  McGHlivray  (1859),  13  Moo 
P.  C.  87. 

(S)  Co.  Lit.  62  a;  Jones  v.  Jones,  cited  King  v.  Bellord  (1863),  32  L.  J.  O 
646;  1  H.  &  M.  343;  James,  L.  J.,  Re  D'Angibau  (1880),  49  L.  J.  O.  756;  15 
Ch.  D.  246.     See  Watlcins  v.  Vmoe  (1818),  2  Stark.  368. 
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oouDtry  in  which  he  is  appointed,  and  not  by  that  of  the  country  in 
which  he  is  to  act  (c). — "  The  burden  of  proof  is  on  the  person  dealing 
with  anyone  as  an  agent,  through  whom  he  seeks  to  charge  another 
as  principal.  He  must  show  that  the  agency  did  exist,  and  that  the 
agent  had  the  authority  he  assumed  to  exercise,  or  otherwise  that  the 
principal  is  estopped  from  disputing  it  "  (d). — The  principal  becomes 
bound  by,  and  is  entitled  to  the  benefit  of  all  contracts  validly  entered 
into  by  his  agent  (e). 

In  contracts  under  seal,  the  authority  to  execute  for  a  party  to 
the  deed  must  be  given  by  an  instrument  also  under  seal;  which  is 
commonly  called  a  power  or  letter  of  attorney  (/);  and  if  the  deed 
is  disputed,  the  authority  must  be  proved  as  well  as  the  execution 
under  it;  but  aji  execution  by  a  third  party  in  the  presence  of  and 
with  the  assent  of  the  principal  and  as  his  agent  or  the  subsequent 
admission  of  the  principal  that  it  is  his  deed  dispenses  with  further 
evidence  {g).  The  memorandum  of  association  of  a  company  is  not 
a  deed,  though  it  has  a  statutory  effect  as  a  deed,  and  it  may  be 
executed  by  an  agent  without  authority  under  seal  {h) . 

In  contracts  not  under  seal,  no  particular  form  of  appointment 
is  generally  necessary.  By  the  Statute  of  Frauds,  sects.  1  and  3, 
relating  to  the  creation,  assignment,  and  surrender  of  leases  and 
estates  and  interests  in  land,  it  is  required  that  agents  shall  be  "  there- 
unto lawfully  authorised  by  writing."  By  sect.  4  of  the  same  statute, 
and  sect.  4  of  the  Sale  of  Goods  Act,  1893,  though  there  is  required 
a  memora.ndum  in  writing  signed  by  the  party  or  his  agent,  it  is 
sufficient  that  the  agent  be  "  thereunto  la-wrfuUy  authorised  "  {%). 

An  agency  may  be  created  in  express  terms,  by  writing  or  by 
parol;  or  it  may  be  presumed  from  the  circumstances  and  conduct 
of  the  parties;  and  "  where  one  has  so  acted  as  from  his  conduct  to 
lead  another  to  believe  that  he  has  appointed  someone  to  act  as  his 

(a-)  AUvo^i  y.  Furnival  (1834),  3  L.  J.  Ex.  241;  1  Cr.  M  &  E.  2;7;  CJoW 
GoldEeefs,  Ltd.  v.  Free  State  Rand,  Ltd  {ini)  83  L.  J-  C.  303;  [1914]  1  Ch. 
382-   PSlLrin  v.   Coutts  #  Co.  (1915),  84  L.  J.  C.  576;    [1915]  1  Ch.  696. 

W  I^f  Cranwiorth,  Pale  v.  LeasJc  (1863),  33  L.  J.  C  162;  mekinson  v. 
fX«  (1829),  8  L.  J.  0.  S.  K.  B.  51;  10  B.  &  C.  128;  Thonms  y.  Mwurds 
(1836),  2  M.  &  W.  215;  Oo<n>er  v.  Langdon  (1841),  11  L.  J.  Ex.  222;  9  M.  &  W. 
60. 

(/I  %":ZTey  T.^Hardy  (1826),  4  L.  J.  0.  S.  K.  B.  184;  5  B.  &  0.  355 

(/)  Ball  V.  Dumtermlle  (1791),  4  T.  R.  313;  Tup^er  v  ^««»^»  (18«1).  J" 
L.  J.  C.  P.  214;  9  C.  B.  N.  S.  797;  Re  Seyinom  (1913),  82  L.  J.  C.  233;  [1913J 
1  Ch.  475. 

(A)  Re  Whitley  (1886),  56  L.  J.  C.  540;   32  Ch.  D.  337. 

(i)  Seo   ante,   p.  191. 
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agent  and  knows  that  that  other  person  is  about  to  act  on  that  behalf, 
then,  unless  he  interposes,  he  will  in  general  be  estopped  from  dis- 
puting the  agency,  though  in  fact  no  agency  really  existed  "  (k). 
Thus,  if  a  person  sends  goods  to  an  auction  room,  or  to  a  repository 
for  sale,  or  to  a  factor  or  broker  whose  business  it  is  to  sell  such 
goods,  he  is  presumed  to  authorise  a  sale  without  any  limitation  as 
to  price  (l);  but  where  the  sale  is  expressed  to  be  subject  to  a  reserve 
price  being  reached  or  exceeded,  the  seller  is  not  bound  by  the  fall  of 
the  hammer  before  the  reserve  is  reached  (m).  A  wharfinger  or 
warehouseman  whose  business  is  the  custody  of  goods  only  has  no 
apparent  authority  to  sell  goods  deposited  with  him  (n);  but  the 
deposit  of  goods  at  a  warehouse  in  the  name  of  a  person  as  apparent 
owner  would  raise  a  presumption  of  authority  to  sell  (o) .  The  delivery 
of  a  blank  acceptance  or  bill  or  note  incomplete  as  regards  amount  is 
a  prima  facie  authority  to  the  holder  to  fill  it  up  to  an  amount  covered 
by  the  stamp;  if  the  issue  of  the  note  is  unauthorised,  the  alleged 
principal  is  not  liable,  but  if  the  agent  merely  exceeds  his  authority 
as  to  the  amount  for  which  it  may  be  filled  up,  the  principal  is 
liable  (p) .  So  an  authority  or  agency  may  be  presumed  from  previous 
dealings  of  the  principal;  as  the  paying  of  bills  or  cheques  which 
purported  to  be  signed  by  an  agent  on  his  behalf  (q);  or  buying 
and  selling  goods  through  a  person  professedly  acting  as  his  agent; 
and  in  such  cases  the  agency  is  presumed  to  continue  until  notice  is 
given  to  the  contrary  (r). 

An  agency  may  be  presumed  or  implied  from  the  relation  of  the 
parties;  as  in  the  case  of  a  wife  who  has  a  presumptive  authority 
during  cohabitation  to  act  as  agent  for  the  husband  in  domestic 
matters;  and  when  separated  under  certain  circumstances  is  invested 

{k}  Ld.  Cranworth,  Pole  v.  Lmsk  (1863),  33  L.  J.  C.  162. 

(?)  Ellenborough,  C.  J.,  Pichering  t.  BusJc  (1812),  15  East,  43;  RamboW  v. 
IlotdUns  (1904),  73  L.  J.  K.  B.  641;  [1904]  2  K.  B.  322.  See  Weiner  v. 
Harria  (1909),  79  L.  J.  K.  B.  342;    [1910]  1  K.  B.  285. 

(m)  McManus  v.   Fortescue  (1907),  76  L.  J.  K.  B.  393;   [1907]  2  K.  B.  1. 

(»)  Cole  V.  North-Western  Bank  (1873),  44  L.  J.  C.  P.  233 ;  L.  R.  10  0.  P. 
354. 

(o)  Hendermn  #  Co.  v.  Willutms  (1895),  64  L.  J.  Q.  B.  308;   [1895]  1  Q.  B. 

(p)  Billa  of  Exchange  Act,  1882,  e.  20;  Lloyd's  Ph.  v.  Coohe  (1907),  76  L  J 
K.  B.  666;  [1907]  1  K.  B.  794;  Smith  v.  Prosser  (1907),  77  L.  J.  K.  B  71- 
[1907]  2  K.  B.  735;  Glenie  v.  Bruoe  Smith  (1907),  77  L.  J.  K.  B.  193;  ri9'08]  1 
K.  B.  263. 

(?)  Presaott  v.  Flynn  (1832),  1  L.  J.  C.  P.  145;  9  Bing.  19;  Llewellyn  iv 
WinclewoTth  (1843),  14  L.  J.  Eix.  329;  13  M.  &  W.  598.  Sea  BiUs  of  Exchange 
Act,  1884,  s.  91.  * 

(r)  Trueman  v.  Loder  (1840),  9  L.  J.  Q.  B.  165;  11  A.  &  B.  589-  Pole  v 
Leask  (1863),  33  L.  J.  0.  155, 
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by  law  with  an  authority  to  pledge  his  credit  for  her  maintenance  (g). 
—So  the  relation  of  partners  imports  a  general  agency  in  each  partner 
with  reference  to  the  partnership  business  (t). — In  the  mere  relation 
of  master  and  servant  there  is  no  general  authority  in  the  servant  to 
bind  the  master  by  contracts  on  his  behalf;  so  that  if  a  man  send^ 
his  servant  with  ready  money  to  buy  goods,  and  the  servant  buys 
upon  credit,  the  master  is  not  chargeable.  But  the  master  is  bound 
by  his  usual  mode  of  dealing  with  others  through  his  servant;  so 
if  a  servant  usually  buy  for  his  master  upon  credit,  and  takes  up 
things  for  his  own  use  in  his  master's  name,  the  master  is  liable  (u). 
And  the  master  would  be  bound  by  receiving  goods  bought  for  him 
on  credit,  with  notice  of  the  credit  (x). 

In  some  exceptional  (y)  cases  an  authority  is  implied  in  law  from 
the  necessity  of  the  occasion  to  contract  on  behalf  of  the  person 
whose  interest  is  concerned.  A  parent  is  an  agent  of  necessity  to 
negotiate  for  a  marriage  settlement  on  behalf  of  a  child  if  a  minor  (z). 
The  master  of  a  ship,  upon  a  necessity  arising  during  the  voyage, 
becomes  authorised  to  pledge  the  credit  of  the  owner  for  repairs,  and 
for  such  supplies  and  services  as  are  necessary  for  the  prosecution  of 
the  voyage;  and  even  to  sell  the  ship  or  the  cargo  (a).  'And  a  common 
carrier  by  land,  upon  an  emergency  happening,  becomes  agent  by 
necessity  for  the  owner  to  take  care  of  the  goods,  and  to  pledge  his 
credit  for  that  purpose  (b).  The  exigency  of  a  railway  accident  was 
held  not  to  authorise  a  stationmaster  of  the  company  to  engage  a 
surgeon  to  attend  wounded  passengers;  and  the  surgeon  having 
attended  under  such  circumstances  could  not  recover  his  charges  from 
the  company  (c).  But  the  general  manager  of  a  railway  company, 
or  sub-inspector  for  the  district  in  which  the  accident  happened,  has 
authority  to  engage  a  medical  man  on  behalf  of  the  company  (d).— 
By  the  law  merchant,  upon  the  necessity  of  the  case  any  person  may 
accept  or  pay  a  bill  of  exchange  supra  protest,  for  the  honour  of  the 

(s)  See  post,  p.  416. 

M  S^Jmel's  v.'  Solomon  (1857),  26  L.  J.  Q.  B.  301;  7  B.  &  B.  879;  Wright 
V.  Glyn  (1902),  71  L.  J.  K.  B.  497;   [1902]  1  K.  B.  745. 

(x)  Boidton  T.   Ilillersden  (1697),  1  Ld.  Raym.  224.  .^    „    r>     ts     ». 

\y)  G^llUtm  V.  Twist  (1895),  64  L.  J.  Q.  B.  474;  [1895]  2  Q  B.  84; 
Houghton  v.  PUlcington  (1912),  82  L.  J.  K.  B    79;   [1912]  3  K.  B.  308 

{z)  Alt  V.  Alt  (1862),  32  L.  J.  0.  52;  4  Giff.  84;  Tucker  v.  Bennett  (1887), 
38  Cli.  D.  1. 

(a)  See  post,  p.  376. 

(i)  G.  N.  Ry.  V.  Swnffield  (1874),  43  L.  J.  Ex.  89;  L.  E.  8  Ex.   132. 

(c)  CMC  V.   Midland  Counties  Ry.   (1849),  18  L.  J.  Ex.  65;   3  Ex.  268. 

id)  Walker  v.  G.  IF.  Ry.  (1867),  36  L.  J.  Ex.  123;  L.  R.  2  Ex.  228;  Langan 
V.   Q.  W.  Ry.  (1873),  30  t.  T.  173. 
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-drawer,  and  may  charge  him  with  indemnity  as  if  he  had  given 
authority  to  do  so  (e). 

Where  a  person  professes  to  contract  as  agent  for  a  principal  with- 
out having  authority,  and  the  alleged  principal  is  not  bound,  he 
may,  by  a  subsequent  ratification  of  the  authority,  become  bound  to 
the  same  extent  and  with  the  same  consequences  as  if  the  contract 
had  been  originally  made  with  his  authority,  according  to  the  maxim, 
"  omnis  ratihabitio  retrotrahitur  et  mandato  CBquiparatur  "  ;  and  the 
ratification  will  date  back  to  the  making  of  the  contract  (/).  By 
acting  upon  the  contract,  and  in  some  cases  by  mere  acquiescence  or 
not  disavowing  it  within  a  reasonable  time  after  knowing  that  it  has 
been  entered  into  in  exercise  of  a  professed  agency,  he  is  taken  to 
ratify  it  (g);  but  ratification  must  be  based  upon  a  full  knowledge 
of  the  facts,  or  upon  evidence  of  a  clear  intention  to  adopt  the  act 
of  the  agent  in  any  event  (h).  The  contract  adopted  by  ratification 
must  be  the  contract  originally  made  (i). — The  principal  may  also 
olaim  the  benefit  of  a  contract  professedly  made  on  his  behalf,  although 
it  was  made  without  his  knowledge  (fc) .  And  in  the  case  of  a  policy 
of  insurance  made  without  authority  on  behalf  of  another,  and  a  loss 
supervening,  the  principal  may  claim  the  benefit  of  the  policy  after 
notice  of  the  loss  (l). — The  subsequent  ratification  of  the  agency  is 
sufficient  to  satisfy  the  Statute  of  Frauds,  which  requires  signature 
by  the  party  or  "  by  his  agent  thereunto  lawfully  authorised  "  (m). 
Subsequent  ratification  is  sufficient  and  dispenses  with  proof  of  prior 
authority,  though  the  prior  authority  is  required  to  be  given  in 
writing,  or  under  seal  {n).  It  has  been  held  that  the  doctrine  of 
ratification  does  not  apply  where  the  act  alleged  to  be  adopted  amounts 

(e)  Bills  of   Exchange  Act,  1882,  ss.  65— 68.. 

(/)  Broom,  Legal  Maxims,  Tth  ed.,  586,  656;  He  Tiedem-ann  and  Ledermann 
(1899),  68  L.  J.  Q.  B.  852;   [1899]  2  Q.  B.  66. 

{g)  Mountcashell  {Earl)  v.  Barber  (1853),  23  L.  J.  C.  P.  43;  14  C.  B.  53; 
Bigg  V.  Strong  (1857),  3  Sm.  &  G.  592;  affd.  (1858),  4  Jur.  N.  S.  983;  6 
W.  B.  636;  Uorison  v.  L.  C.  &  W.  Bh.  (1914),  83  L.  J.  K.  B.  1202;  [19141 
Z  K.  B.  356.  '   L         J 

(A)  Banque  Jacques  Cartier  v.  Banque  d'Epargne  de  Montreal  (1887),  57 
L.  J.  P.  C.  46;  13  Ap.  Ca.  Ill;  Marsh  v.  Joseph  (1896),  66  L.  J.  O.  128; 
[1897]  1  Oh.  213.  See  Powell  v.  Smith  (1872),  41  L.  J.  0.  734;  L.  R  14 
Eq.  85. 

(j)  Reynolds  v.  Peto  (1855),  11  Ex.  418. 

{k)  Ancona  v.  Marks  (1862),  31  L.  J.  Ex.  163;   7  H.  &  N.  686. 

(0  Marine  Insurance  Act,  1906,  ss.  5,  6,  86;  Hagedorn  v.  OUverson  (1814)  i 
M:.  &  S.  485;    Williarm  v.  North  China  Insoe.  (1876),  1  C.  P.  D    757 

(m)  See  Heard  v.  Pilley  (1869),  38  L.  J.  0.  718;  L.  E.  4  biv.  SiS:  Cave  v 
Mackenzie  (1877),  46  L.  J.  0.  564.  .  ,        i'c  v. 

(»)  Tupper  V.  Fovlhes  (1861),  SO  L.  J.  0.  P.  214;  9  C.  B    N   S    797 
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to  a  crime  (o).  But  where  the  alleged  principal  has  by  his  words 
or  conduct  induced  a  third  person  to  change  his  position,  he  may 
become  liable,  although  the  agent  has  been  guilty  of  a  crime  (p). 

The  principle  of  ratification  only  applies  where  the  agent  has  pro- 
fessed to  contract  for  the  person  who  afterwards  ratifies,  and  a  bere 
intention  to  contract  on  behalf  of  a  third  party,  but  without  his 
authority,  is  not  sufficient  {q) . 

It  is  also  necessary  that  the  principal  should  be  in  existence  and 
ascertained  at  the  time  of  the  contract  made,  in  order  that  the  ratifica- 
tion of  a  then  existing  agency  may  be  possible;  a  contract  purporting 
to  be  made  on  behalf  of  a  proposed  company  not  then  in  existence 
is  void  and  incapable  of  ratification  by  the  company  as  afterwards 
incorporated  (r).  And  the  contracts  of  promoters  on  behalf  of  a 
proposed  company,  to  pay  the  preliminary  expenses  of  formation,  can- 
not be  made  binding  upon  the  company  when  formed  by  mere  ratifi- 
cation, without  a  new  contract  to  that  effect  (s).  But  the  special  Act 
of  the  cornpany  may  authorise  the  payment  of  such  expenses,  and 
may  render  the  payment  obligatory  (<).— The  principal  must  also  be 
capable  of  making  the  contract  in  order  to  be  able  to  ratify  it;  and  the 
contract  must  be  one  within  his  capacity  at  the  time  it  is  made  (m)  . — 
But  in  some  cases  it  is  sufficient  if  the  agent  professes  to  act  for  some 
existing  capacity  or  interest,  which  is  recognised  in  law,  though  the 
person  to  fill  it  is  not  ascertained  until  afterwards;  as  in  the  case  of 
the  administrator  of  an  intestate's  estate,  whose  title  upon  appoint- 
ment relates  back  to  the  death,  and  who  therefore  can  ratify  a  contract 
made  professedly  on  behalf  of  the  estate  (a;)  before  his  appointment; 
but  he  is  not  bound  to  do  so  (y).     And  the  agency  of  a  property 

(o)  Sropk  V.  Hook  (1871),  40  L.  J.  Ex.  50;  L.  R.  6  Ex.  89;  Bills  of  Exchan^ 
Act,  1882,  s.  24.  See  Bank  of  Ireland  v.  Evans'  Charities  {Trmtees')  (1855),  5 
H.  L.  C.  389;   Williams  v.  Bayley  (ISBB),  35  L.  J.  C.  717;  L.  R.  1  H.  L.  200. 

(i»)  McKenzie  v.   British  Linen  Co.  (18S0),  6  Ap.  Ca.  82. 

(y)  KeigUey  v.  Hurant  (1901),  70  L.  J.  K.  B.  662;  [1901]  A.  C.  240;  Boston 
Fruit  Co.  V.  British  and  Foreign  Marine  Insce.  (1906),  75  L.  J.  K.  B.  535; 
[1906]  A.  0.  336. 

(r)  Kelner  v.  BatBter  (1866),  36  L.  J.  0.  P.  94;  L.  R.  2  C.  P.  174;  Se 
Northumberland  Avenue  Hotel  Co.  (1886),  33  Ch.  Di.  16;  Lurgan's  (Lord)  case 
(1902),  71  L.  J.  O.  323;  [1902]  1  Ch.  707. 

(s)  Be  Empress  Engineering  Co.  (1861),  16  Ch.  D.  125;  Howard  v.  Pa:tent 
Ivory  Co.  (18»8),  57  L.  J.  C.  878;  38  Ch.  D.  156;  Clinton's  claim  (1908),  77 
L.  J.  C.  790;   [1908]  2  Ch.  515. 

(0  Melhado  v.  Porto  Alegre  Ry.  (1874),  43  L.  J.  C.  P.  253;  L.  R.  9  C.  P. 
603. 

(m)  Ex  p.   Badman  and  Bosanquet  (1889),  45  Ch.  D.  16. 

(«)   Cam/panari  v.    Woodhurn   (1854),  24  L.  J.  C.   P.   13;   15  0.  B.   400. 

(y)  Foster  v.  Bates  (1843),  13  L.  J.  Ex.  88;  12  M.  &  W.  226;  Uovgcin  v. 
Thomjjs  (1853),  22  L.  J.  Ex.  152;  8  Ex.  302;  Ex  p.  BUlUps  (1887),  66  L.  J. 
Q.  B.  619;   19  Q.  B.  D.  234. 
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continued  aiter  the  death  of  the  owner  professedly  on  behalf  of  tho 
heir,  may  be  ratified  by  the  heir  upon  becoming  ascertained,  so  as 
to  entitle  him  to  claim  rents  previously  collected  (z).  An  executor 
may  ratify  an  act  done  professedly  on  behalf  of  the  estate,  as  having 
title  by  the  will  from  the  death  of  the  testator.  And  the  trustee  of 
a  bankrupt,  whose  title  when  appointed  vests  by  relation  from  the 
adjudication  of  bankruptcy,  is  enabled  to  ratify  an  act  done  on  behalf 
of  the  estate  before  his  appointment  (a) . — Upon  the  same  principle, 
a  policy  of  insurance  may  be  made  on  behalf  of  persons  interested, 
who  are  not  named  at  the  time  of  effecting  the  insurance,  but  who 
are  ascertained  through  the  interest  insured  (b) .  But  the  parties  must 
be  interested  within  the  meaning  of  the  policy  and  at  the  time  when 
it  was  made  (c). 

The  ratification  relates  back  to  the  original  making  of  the  contract 
and  confirms  it  from  that  time;  and  though  the  other  contracting 
party  before  the  ratification  has  withdrawn  his  consent  (d) .  And  the 
ratification  will  support  an  action  previously  brought  upon  the  con- 
tract in  the  name  of  the  principal,  though  without  his  knowledge; 
as  where  bills  were  indorsed  to  a  person  and  delivered  to  an  agent 
who  received  them  on  his  behalf  and  commenced  an  action  upon  them 
in  his  name  as  indorsee,  which  he  adopted  and  ratified  pending  the 
action  (e) .  But  before  ratification  takes  place,  the  unauthorised  con- 
tract may  be  rescinded  by  mutual  agreement  of  the  agent  and  the 
other  contracting  party,  leaving  nothing  for  a  subsequent  ratification 
to  operate  upon  (/). — The  principal  in  ratifying  the  contract  must 
accept  it  in  its  integrity,  he  cannot  ratify  part  and  repudiate  the 
rest  (g) ;  and  his  liability  is  also  measured  by  the  contract  originally 
maxie  (h).  By  affirming  the  agency  he  becomes  liable  to  the  agent 
for  his  commission  and  for  his  charges  in  carrying  out  the 
contract  (i). 

(2)  Lyell  V.  Kennedy  (1880),  59  L.  J.  Q.  B.  268;   14  Ap.  Ca.  437. 

la)  Willes,  J.,  Kelner  v.  Baxter  (1876),  36  L.  J.  C.  P.  98;   L.  B.  2  0.  P.  184. 

(b)  Majine  Insurance  Act,  1906,  3.  5  (2),  ss.  7,  86;  Zucena  v.  Craufurd 
(1806),  2  B.  &  P.  N.  R.  269. 

(c)  Marine  Insurance  Act,  1906,  s.  6;  Watson  v.  Swann  (1862),  31  L.  J.  C.  P. 
210;  11  C.  B.  N.  S.  756;  Bmton  Fruit  Co.  v.  British  if  Foreign  Marine  Insce 
(1906),  75  L.  J.  K.  B.  535;   [1906]  A.  0.  336. 

{d)  Bolton  V.  Lambert  (18,89),  58  L.  J.  C.  425;  41  Ch.  D.  295;  Be  Tiedemann 
4  Ledermann  (1899),  68  L.  J.  Q.  B.  852;    [1899]  2  ,Q.  B.  66. 

(e)  Ancona  v.  Marks  (1862),  31  L.  J.  Ex.  163;   7  H.  &  N.  686. 
(/)   Walter  v.  James  (1871),  40  L.  J.  Ex.  104;   L.  R.  6  Ex.  124. 
(g)  Brener  v.  Sparrow  (1827),  6  L.  J.  0.  S.  K.B.I;  7  B.  &  C   510 
(h)  Reynolds  v.   Peto  (1855),  11  Ex.  418. 


Fen 


(«)  Bristow  V.    WhUmore  (1861),  31  L.  J.  C.  467;   9  H.   L.  C.   891-   Keav  v 
'nu-ich  (187S),  1  0.  P.  D.  745.  '  ^ 
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The  nature  and  extent  of  authority  of  an  agent  is  defined  either 
by  the  express  terms  in  which  it  is  given,  or  by  the  circumstances 
or  conduct  from  which  it  is  implied.  The  general  rule  is  that  the 
principal  cannot  be  bound  in  excess  of  the  authority  which  he  has- 
conferred  upon  the  agent  (fc) ;  but  where  the  authority  is  general 
in  form,  it  is  the  duty  of  the  principal  to  bring  home  to  the  mind 
of  the  other  contracting  party  the  limitation  which  he  has  put  upon 
the  ostensible  authority  of  the  agent  (Z)  .—The  construction  of  a  power 
of  attorney  and  of  all  written  authorities  is  for  the  court;  and  where 
the  original  document  has  been  lost  and  secondary  evidence  given 
of  the  contents,  the  construction  of  the  contents  so  proved  is  for  the 
court  (m) .  An  authority  given  in  writing  is  presumptively  contained 
exclusively  in  the  writing;  and  the  general  rule  applies  that  no 
extrinsic  evidence  is  admissible  to  vary  the  writing  (re). — Powers  of 
attorney  are  construed  with  reference  to  the  special  purpose  for  which 
they  are  expressed  to  be  given;  and  accordingly  terms  of  general 
authority  are  taken  as  restricted  to  that  purpose  (o) .  A  power  of 
attorney  in  general  terms,  without  limitation  of  time,  was  construed 
as  limited  by  the  recital  that  the  principal  was  going  abroad  and 
desirous  of  appointing  an  attorney  during  his  absence  (p).  A  power 
of  attorney  given  abroad  to  contract  in  England  must  be  construed, 
as  to  the  authority  given,  according  to  English  law  (g).  A  power 
of  attorney  to  manage  the  principal's  affairs  in  his  absence,  accom- 
panied by  the  deposit  of  two  unstamped  (r)  forms  of  an  incomplete 
promissory  note  signed  by  him,  does  not  entitle  the  attorney  to  fill 
up  and  issue  the  notes  in  breach  of  his  authority,  and  a  holder  for 
value  acting  in  good  faith  acquires  no  right  as  against  the  principal  (s). 
A  general  power  to  receive  all  payments  for  the  principal  does  not 
authorise  the  indorsing  and  negotiating  on  his  behalf  of  bills  received 

ik)  Farquharwn  v.  King  (1,902),  71  L.  J.  K.  B.  667;    [1902]  A.  C.  325. 

(J)  Brocklesby  v.  Temperance  Perm.  Bg.  Soo.  (1895),  64  L.  J.  C.  433;  [18S5] 
A.  C.  173;  Simmer  v.  Webster  (1902),  71  L.  J.  C.  561;  [1902]  2  Ch.  163; 
Fry  V.  Smellie  (1912),  81  L.  J.  K.  B.  103;  [1912]  3  K.  B.  282;  Intematimal 
Sponge  Importers,  Ltd.  v.  Watt  (1911),  81  L.  J.  P.  0.  12;   [1911]  A.  C.  279. 

(m)  Berwick  v.  Horsfall  (1858),  27  L.  J.  C.  193;  4  C.  B.  N.  S.  450. 

(«)   Hogg  V.   Snaith   (1808),  1  Taunt.  347;   see  ante,  p.   123. 

(o)  Attwood  V.  Munnings  (1827),  6  L.  J.  0.  S.  K.  B.  9;  7  B.  &  O.  27S;  Harper 
V.  Godsell  (1870),  39  L.  J.  Q.  B.  185;  L.  K.  5  Q.  B.  422;  Jacobs  v.  Morru 
(1902),  71  L.  J.  C.  363;   [1902]  1  Ch.  816. 

Ip)  Danby  v.   Goutts^  (1880),  54  L.  J.  C.  577;  29  Ch.  D.  500. 

(?)  Chatenay  v.  Brazilian  Tel.  Co.  (1890),  60  L.  J.  Q.  B.  295;  [1®91]  1 
Q.  B.  79;  yRisdon  Iron  Works  v.  Furness  (1905),  74  L.  J.  K.  B.  243;  [1905]  1 
K.  B.  304. 

(r)  Bills  of  Exchange  Act,  1882,  s.  20;  Lloyds  Bk.  v.  Cooke  (1907),  76  L.  J- 
K.  B.  666;    [1907]   1  K.  B.  794. 

(s)  Smith.  V.  Prosser  (1907),  77  L.  J.  K.  B.  71;    [1907]  2  K.  B.  735. 
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in  payment  (t).  A  power  of  attorney  given  by  an  executor  in  general 
terms  to  act  in  the  administration  of  the  testator's  estate  does  not 
authorise  the  accepting  of  bills  for  debts  due  from  the  testator,  so  as 
to  make  the  executor  personally  liable  (m).  But  "authority  given 
by  a  power  of  attorney  necessarily  includes  medium  powers,  though 
they  are  not  expressed,  that  is,  all  the  means  necessary  to  be  used  in 
order  to  obtain  the  accomplishment  of  the  principal  power"  (x). 
A  power  of  attorney  authorising  the  agent  "  to  cha'rter  a  ship,  and 
generally  to  act  for  and  represent  the  owners  "  was  held  to  authorise 
making  a  charter  party  with  a  warranty  of  the  ship's  class  («/);  and 
a  power  given  to  a  land  agent  to  "  manage  and  superintend  "  landed 
estates  was  held  to  confer  an  incidental  power  to  grant  leases  in  a 
form  customary  in  the  district  {z). 

Agents  are  distinguished  in  respect  of  authority  as  general  and 
particular  or  special  agents.  The  former  expression  includes  brokers, 
factors,  partners,  and  all  persons  employed  in  a  business  or  filling  a 
position  of  a  generally  recognised  character,  the  extent  of  authority 
being  apparent  from  the  nature  of  the  employment  or  position;  the 
latter  denotes  an  agent  appointed  for  a  particular  occasion  or  purpose, 
limited  by  the  appointment.  A  general  agent  has,  in  relation  to  the 
party  contracting  with  him,  the  full  apparent  authority  due  to  his 
employment  or  position;  and  the  principal  is  bound  by  his  acts  within 
that  authority,  notwithstanding  he  has  imposed  special  restrictive 
limits  which  are  not  known  to  the  other  contracting  party.  A  par- 
ticular or  special  agent  is  agent  for  the  occasion  only,  and  has  no 
apparent  authority  beyond  the  limits  of  his  appointment;  and  the 
principal  is  not  bound  by  his  acts  in  excess  of  those  limits,  whether 
the  other  contracting  partj'  knew  of  them  or  not  (a).  For  example, 
the  servant  or  agent  of  a  horse  dealer  employed  in  the  ordinarj'  conduct 
of  the  business  of  horse  dealing,  may  bind  his  principal  by  a  sale 
with  a  warranty,  by  reason  of  his  apparent  general  authority  to  act 
in  the  business;  and  though  he  has  express  orders,  unknown  to  the 

(<)  Jloffg  V.  Smith  (1808),  1  Taunt.  347:  Murray  v.  East  India  Co.  (li2X) 
5  B.  &  Aid.  204. 

(«)  Gardner  v.  Baillie  (1795),  6  T.  E.  591. 

(a:)  Howard  v.   Baillie  (179«),  2  H.  Bl.  618. 

(2/)  Mouth  V.  Macmillan  (18i63),  33  L.  J.  Ex.  38;   2  H.  &  C.  750. 

(«)  P&ers  V.   Sneyd  (1853),  17  Beav.  151. 

(a)  Whitehead  v.  Tuekett  (1812),  15  East,  400;  Ex  p.  Dixon  (1876)  46 
L.  J.  Bk.  20;  4  Ch.  D.  133;  Biggerstaf  v.  Mowatt's  Wharf  (1896),  65  L.  J  0 
536;  [1896]  2  Ch.  93;  Jacobs  v.  Morris  (1902),  71  L.  J.  C.  363-  [19021  1 
Ch.  816.     See  Watteau  v.  Femviok,  [1893]  1  Q.  B.  346.  ' 
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buyer,  not  to  warrant  (&).  But  the  servant  or  agent  of  a  person  who, 
does  not  carry  on  the  business  of  horse  dealing,  employed  on  a 
particular  occasion  to  sell  a  horse,  cannot  bind  his  principal  by  a 
warranty  without  a  special  authority;  the  buyer  would  take  a  warranty 
subject  to  the  risk  of  proving  that  the  principal  had  in  fact  given 
authority  to  warrant;  and  if  the  seller  should  repudiate  the  warranty 
of  his  agent  the  sale  would  be  void  (e) .  So  if  a  person  sends  an  agent 
to  buy  a  horse  on  the  terms  of  receiving  a  warranty,  and  the  agent 
accepts  the  horse  without  a  warranty,  or  with  an  imperfect  warranty, 
there  is  no  sale  to  bind  the  principal,  and  the  horse  may  be  returned  (cZ). 
Ap  auctioneer  employed  to  sell  goods  has  an  implied  authority  to 
sell  without  reserve,  and  a  buyer  is  not  bound  by  any  limitation  of 
that  authority  not  made  known  to  him  (e);  but  where  the  sale  is 
expressed  to  be  made  subject- to  a  reserve  price,  the  buyer  is  bound 
by  the  actual  authority  possessed  by  the  auctioneer  in  this  respect  (/) . 
— Upon  the  same  principle,  an  agent  employed  to  manage  a  business, 
to  the  carrying  on  of  which  it  is  incidental  to  draw  and  accept  biUs, 
binds  the  principal  by  signing  bills  in  his  name  although  he  is 
privately  instructed  not  to  do  so  {g).  So  a  receiver  of  a  business 
appointed  by  debenture  holders  may  be,  by  the  terms  of  his  appoint- 
ment, the  agent  of  the  debenture  holders,  and  entitled  to  pledge  their 
personal  credit  {h). — A  signature  purporting  to  be  "  by  procuration," 
is  notice  of  a  special  authority,  and  the  holder  of  a  bill  so  signed 
must  prove  the  authority  and  the  proper  exercise  of  it,  in  order  to 
recover  against  the  principal  (i) .  But  where  an  agent  having  autho- 
rity to  borrow  money,  exceeds  that  authority,  or  having  no  authority 
pledges  his  principal's  credit,  the  principal  is  liable  to  the  person 
advancing  the  money  to  the  extent  to  which  the  money  lias  been 
applied  in  discharge  of  the  principal's  legal  liability  (fc);  and  that 
whether  the  party  advancing  the  money  knew  that  he  had  no  autho- 

(d)  Howard  v.  Sheward  (1866),  36  L.  J.  0.  P.  42;  L.  R.  2  C.  P.  148;  S.  P. 
Saldrg  V.   Bates  (1885),  52  L.  T.  620. 

(c)  Bmdg  V.  Todd  (1861),  30  L.  J.  C.  P.  223;  9  C.  B.  N.  S.  892;  Payne  v. 
Leconfleld  {Lord)   (1882),  51  L.  J.  Q.  B.  642. 

{d)  Jordan  v.  Norton  (1838),  7  L.  J.  Ex.  281 ;   4  M.  &  W.  155. 

(e)  Rainbow  v.  BowUns  (1904),  73  L.  J.  K.  B.  641 ;    [1904]  2  K.  B.  322. 
(/)  UcManm  v.   Forfescue  (1907),  76  L.  J.  K.  B.  393;    [1907]  2  K.  B.  1. 
(ff)  Edmunds  v.  Bushell  (1865),  35  L.  J.  Q.  B.  20;   L.  R.  1   Q.  B.   97. 

(/O  Robinson  Printing  Co.  v.  Chic  Ltd.  (1905),  74  L.  J.  C.  399;  [1905]  2 
Ch.  123. 

(i)  Bills  of  Exchange  Act,  1882,  s.  25;  Stagg  v.  Elliott  (1862),  31  L.  J.  C.  P. 
260;  12  C.  B.  N.  S.  373;  Reid  v.  Rigby  (1894),  63  L.  J.  Q.  B.  451;  [1894]  2 
Q.  B.  40. 

(A)  Reid  V.  Rigby  (1894),  63  L.  J.  Q.  B.  451;  [1894]  2  Q.  B.  40:  Bannatyna 
V.  Molvm'  (1906),  75  L.  J.  K.  B.  120;    [1906]  1  K.  B.   103. 
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rity,  eveai  if  the  principal  did  not  know  of  the  transaction,  and  did 
not  subsequently  ratify  it  {I). 

In  the  execution  of  an  agency  the  authority  must  in  general  be 
strictly  followed;  and  the  principal  is  not  bound  by  acts  of  his  agent 
beyond  the  scope  of  his  authority  (m).  The  master  of  a  ship,  who 
has  a  general  authority  to  receive  goods  and  sign  bills  of  lading  for 
goods  received,  cannot  bind  the  shipowner  by  signing  bills  of  lading 
for  goods  not  received  (n);  nor  by  statements  in  the  bill  of  lading 
respecting  the  quality  of  goods  received;  such  acts  being  beyond 
the  general  and  apparent  authority  of  a  master  of  a  ship  (o).  For 
the  same  reason  the  charterer's  agent  for  providing  cargo  at  the  port 
of  loading  cannot  bind  his  principal  by  contracting  with  the  master 
of  the  ship  to  take  a  different  cargo  or  for  a  different  voyage  than 
that  stipulated  in  the  charter  party  (p).  So,  a  wharfinger  is  not 
bound  by  a  receipt  for  goods  given  by  his  agent,  where  no  goods 
were  in  fact  delivered  into  his  custody  {q). 

But  it  is  sufficient  if  the  execution  of  the  agency  is  substantially 
within  the  authority  given:  as  a  purchase  of  94  bales  of  cotton  by 
a  commission  agent  in  execution  of  an  order  to  buy  100  bales; 
the  state  of  the  market  at  the  place  and  time  not  admitting  of  a 
purchase  of  the  whole  quantity  required  at  once,  nor  of  completing 
the  quantity  (r).  And  it  is  sufficient  if  the  contract  made  by  the 
agent  be  in  effect  the  same  as  if  made  in  the  precise  words  of  the 
a,uthority,  where  the  omissions  or  variations  can  be  supplied  and 
reconciled  by  the  incidents  annexed  to  the  contract  by  the  usages 
of  the  trade  (s). — If  an  authority  is  given  in  such  ambiguous  terms 
as  to  admit  of  different  meanings,  and  the  agent  bona  fide  acts  upon 
it  in  one  meaning,  the  principal  cannot  repudiate  the  act  as  un- 
authorised because  he  intended  the  order  to  be  taken  in  anothifer 
meaning  {t). — "A  broker  with  an  undisclosed  principal  may  vary 
the  terms  of  payment  after  the  sale  is  completed.    The  principal  may 

(Z)  Reversion  Fund  S;  Insce.  Co.  v.  Maison  Oosway  (1913),  82  L.  J.  K.  B, 
512;    [1913]  1  K.  B.  364. 

(m)  Byles,  J.,  Parkes  v.  Presoott  (1869),  36  L.  J.  Ex.  105;   L.  R.  4  Ex.  169. 

{n)  Grant  v.  Norway  (1851),  20  L.  J.  O.  P.  93;  10  C.  B.  665;  Rubbmsty  v. 
Ward  (1853),  22  L.  J.  Ex.  113;  8  Ex.  330. 

(o)  Cod;  v.  Bruce  (1886),  56  L.  J.  Q.  B.  121;  18  Q.  B.  D.  147.  See  post, 
J.  900. 

(p)  Sickens  v.  Irving  (1859),  29  L.  J.  C.  P.  25;   7  C.  B.  N.  S.  165. 

(?)   Coleman  v.   Riches  (1855),  24  L.  J.  C.  P.   125;   16  O.  B.   104. 

Ir)  Johnston  v.   Kershaw  (1866),  36  L.  J.  Ex.  44;  L.  R.  2  Ex.   82. 

(«)  Eeyworth  v.  Knight  (1864),  33  L.  J.  C.  P.  298;  17  C.  B.  N.  S.  298. 

(0  Ir^Hand  v.  Livingston  (1872),  41  L.  J.  Q.  B.  201;  L.  R.  5  H.  L.   395. 
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intervene  at  any  time  before  payment,  but  not  to  rescind  what  was 
done  before.  But  if  a  man  sells  goods  acting  as  a  broker,  the  moment 
the  sale  is  completed  he  is  functus  officio.  The  terms  of  the  contract 
cannot  then  be  altered  except  by  the  authority  of  the  principal  "  (m). 
And  an  agent  professing  to  act  for  a  principal,  but  without  authority, 
may  rescind  or  vary  the  contract  at  any  time  before  the  principal 
intervenes  to  ratify  the  contract  (a;).— An  agency  must  be  executed 
within  the  time  limited,  if  any,  for  the  exercise  of  the  authority. 
A  general  authority  given  to  a  broker  in  a  particular  trade  may  'be 
limited  by  the  usage  of  the  trade  to  the  day  on  which  it  is  given;  and 
a  contract  afterwards  made  is  not  binding  upon  the  principal  (?/). 
If  a  power  of  attorney,  or  other  authority  to  contract,  be  given  to 
several  persons  jointly,  they  must  all  join  in  the  execution;  if  it  be 
given  to  them  jointly  and  severally,  they  must  either  all  act  jointly, 
or  each  act  severally,  but  some  only  cannot  join  in  acting  {z).  And 
therefore  an  authority  which  is  exclusively  joint  will  not  survive 
upon  the  death  of  one  of  the  persons  to  whom;  it  is  given;  unless  it 
is  also  given  to  the  survivors;  and  unless  it  is  a  power  incident  to  a 
joint  interest  which  survives  with  the  interest  (a) .  Where  two  persons 
were  appointed  to  fill  the  office  of  clerk  to  the  trustees  of  a  turnpike 
road  with  power  to  sign  contracts  for  letting  the  tolls;  it  was  held 
that  they  must  both  join  in  executing  such  a  contract  (&).  Where 
the  provisional  committee  of  a  projected  railway  company  appointed 
eight  persons  as  a  managing  committee  with  authority  to  carry  out 
the  scheme,  without  giving  authority  to  any  less  number,  it  was  held 
that  a  contract  made  by  six  only  of  the  managing  committee  was  not 
binding  upon  the  principals  (c).  Where  a  statutory  board  delegated 
their  powers  to  a  committee  under  their  Act,  it  was  held  that  the 
committee  must  act  jointly  and  could  not  apportion  the  powers 
between  them,  nor  act  validly  by  less  than  their  whole  number  (d). 
But  a  power  of  attorney  given  to  fifteen  persons,  jointly  and  severally, 
to  execute  such  policies  as  they,  or  any  of  therrt,  should  think  proper, 
was  construed  to  be  co-extensive  with  the  discretion,  so  that  an  execu- 
tion by  four  only  was  valid  (e). — Directors  are  appointed  and  em- 

(«)  Ellenborough,  C.   J.,  Blackburn  v.  Scholes  (1810),  2  Camp.  343. 
{x)   Walter  v.  James  (1871),  40  L.  J.  Ex.  104;   L.  E.  6  Ex.  124. 
(y)  Dickinson  v.    Lilmall    (1815),   4  Camp.   279. 
(z)  Co.  Lit.   181  b;   Hargrave's  note  (2)  to  Co.  Lit.  52  b. 

(a)  Co.  Lit.   113  a,  181  b;   Tomnsmd  v.  WUson  (1818),  1  B.  &  Aid.  608. 

(b)  Bell  V.  Nixm  (1832),  2  L.  J.  M.  C.  44;   9  Bing.  393. 
(o)  Br(nim  y.  Andrew  (1849),  18  L.  J.  Q.  B.  153. 

(<?)  Coolc  V.   Ward  (1877),  46  L.  J.  C.  P.  654;   2  O.  P.  D.  255. 
(e)   Guthrie   v.    ArmMrong    (1822),   5  B.   &  Aid.   628. 
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powered  according  to  the  constitution  of  the  company,  and  all  must 
attend  board  meetings;  unless  a  less  number  is  expressly  authorised 
and  required  to  act  for  the  company  (/) .  Where  the  constitution  of 
a  company  requires  that  there  shall  be  a  certain  number  of  directors 
at  least,  any  less  number,  though  the  whole  number  then  existing, 
cannot  bind  the  company  by  allotting  shares  or  executing  contracts 
on  their  behalf  {g) ;  nor  can  they  act  as  a  quorum  (A) ;  unless  it  is 
expressly  provided  that  in  case  of  vacancies  the  continuing  directors 
shall  have  power  to  act  (t).  Where  directors  are  required  to  act 
jointly,  they  cannot  validate  a  contract  by  executing  it  some  on  one 
occasion,  and  some  on  another  occasion  (fc). — By  sect.  149,  sub-sect.  4 
of  the  Companies  (Consolidation)  Act,  1908,  where  more  than  one 
liquidator  is  appointed,  the  court  is  to  declare  which  (if  any)  powers 
are  to  be  exercised  jointly,  and  which  (if  any)  individually. 
Liquidators  in  whom  property  is  vested  must  all  join  in  conveying- 
the  legal  title  (J). 

Where  an  agent  has  authority  to  do  any  act  he  ought  to  do  it  in 
the  name  of  the  principal  who  gave  the  authority  (m) . — In  contracts 
made  by  indenture  inter  partes  under  a  power  of  attorney,  the  prin- 
cipal must  be  named  as  a  party  to  the  deed,  otherwise  he  could  not 
sue  or  be  sued  upon  it;  and  the  deed  must  be  signed  and  executed 
in  the  name  of  the  principal  (w).  The  proper  and  usual  form  of 
executing  such  deed  is  by  signing  "A.  B.  (the  principal)  by  C.  D. 
(the  attorney)";  but  the  form,  "  C.  D.  for  A.  B."  is  sufficient,  or 
any  equivalent  form  in  which  the  name  of  the  principal  is  signed  as 
such  (o),  and  the  name  of  the  principal  only  may  be  signed  without 
referring  to  the  agency  {p).  A  person  who  is  named  as  party  to  a 
deed  and  executes  it  in  his  own  name  is  personally  bound,  though  he 
is  described  in  the  deed  as  acting  and  covenanting  on  behalf  of 


(/)  Steele's  case  (1889),  58  L.  J.  0.  813;  42  Ch.  D.  160.  See  now  Companies 
(Confiolidation)  Act,  1908. 

{g)  Kirk  v.  Bell  (1851),  16  Q.  B.  290;  Bottomley's  case  (1881),  50  L.  J.  0. 
167;  16  Ch.  D.  681. 

(A)  Macdonald  #   Herslett's  case  (1911),  81  L.  J.  0.   55;    [1911]   2  Ch.  430. 

(i)  York  Tramway  Co.  v.  Willows  (1882),  8  Q.  B.  D.  685;  Re  Scottish 
Petroleum  Co.  (1882),  51  L.  J.  C.  841;  23  Oh.  D.  413;  Owen  and  Ashworth's 
claim   (1900),   70  L.  J.  C.  82;   [1901]   1  Ch.  115. 

(A)  D'Arcy  v.  Tmnar  Ry.  (1866),  36  L.  J:  Ex.  37;  L.  R.  2  Ex.  15(8;  Ra 
Eof craft  Gold  Co.    (1900),  69  L.  J.  C.  497;   [1900]  2  Oh.  230. 

(J)  Re  Ebsworth  ^  Tidy's  Contract  (1889),  58  L.  J.  C.  665;   42  Ch.  D.  23 

(m)  WUte  V.  Cuyler  (1795),  6  T.  R.  176. 

(«)  Post,  p.  345. 

(o)  WUks  V.   Bach   (1802),  2  East,  142. 

{p)  Re  Whitley  (1886),  55  L.  J.  C.  540;  32  Ch.  D.  337. 
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another  named  person  (q).  By  the  Conveyancing  Act,  1881,  s.  46, 
"  the  donee  of  a  power  of  attorney  may  execute  or  do  any  assuranOe 
instrument  or  thing  in  or  with  his  own  name  or  signature  and  his 
own  seal,  where  sealing  is  required,'  by  the  authority  of  the  donor  of 
the  power,"  as  effectually  "  as  if  it  had  been  executed  or  done  by  the 
donee  of  the  power  in  the  name  and  with  the  signature  and  seal  of 
the  donor  thereof."  But  it  must  appear  on  the  face  of  the  instrument 
that  he  executes  as  attorney  (r).  The  court  would  not  compel  a 
purchaser  to  accept  a  conveyance  executed  by  attorney  unless  he  had 
contracted  to  do  so  (s).  This  was  based  upon  the  fact  that,  prior 
to  the  Conveyancing  Act,  1882,  sects.  8  and  9,  a  power  of  attorney 
could  be  revoked,  but  the  statute  has  enacted  that  "  in  favour  of  a 
purchaser  "  a  power  of  attorney  may  be  made  absolutely  irrevocable 
if  given  for  value,  and  in  any  case  irrevocable  for  a  period  of  time, 
not  exceeding  twelve  months.  This  does  not  clear  away  all  danger 
to  the  purchaser,  for  neither  section  excludes  a  revocation  with  the 
concurrence  of  the  donee  of  the  power. 

In  simple  contracts  the  agent  may  contract  in  the  name  of  his 
principal,  and  is  then  himself  no  party  to  the  contract;  as  by  signing 
the  name  of.  the  principal  only;  or  by  signing  his  own  name  "  by 
procuration,"  or  as  agent  for  the  named  principal  (i).  Where  both 
names  are  mentioned  in  the  contract  it  may  be  a  question  whether 
the  one  or  the  other  or  both  are  parties  to  the  contract;  and  the 
question  depends  upon  the  construction  of  the  terms  with  reference  to 
the  circumstances  (u)  .—Also  in  simple  contracts  an  agent  may  con- 
tract in  his  own  name,  without  disclosing  his  principal,  in  which 
case  no  question  arises  as  to  the  party  on  the  face  of  the  contract;  but 
the  principal  may  be  entitled  to  intervene  to  claim  the  rights  of 
the  contract,  and  may  be  charged  with  the  liabilities;  except  with 
bills  of  exchange  and  promissory  notes,  which  by  the  law  merchant, 
now  confirmed  by  statute,  are  restricted  in  their  effect  to  the  persons 
appearing  to  be  parties  on  the  face  of  the  instrument  (a;).  The  non- 
disclosure of  a  principal  is  in  general  immaterial  to  the  validity  of 
the  contract;  but  it  may  become  material  by  the  special  circumstances 

(g)  Appleton   v.   Binks   (1804),  5  East,  148. 

(A  Cotton,  L.  J.,  Ee  Whitley  (1886),  55  L.  J.  C.  540;  32  CSh.  D.  338. 

(»)  Hajdwioke,  L.  C,  Mitcheil  ».  Neale  (1755),  2  Ves.  sen.  679;  Nod  ». 
IFeston  (1821),  6  Madd.  60. 

(0  Mahony  v.  Kelculi  (1854),  23  L.  J.  C.  P.  54;  14  C.  B.  890;  Stagg  v. 
Elliott  (1862),  31  L.  J.  C.  P.  260;   12  C.  B.  N.  S.  373. 

(«)  Chadwich  v.  Maden  (1861),  21  L.  J.  C.  876;  9  Ha.  188;  Mahony  v. 
Kekuli  (1854),  23  L.  J.  C.  P.  64;   10  C.  B.  390.     See  post,  p.  346. 

(x)  See  post,  p.  353. 
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of  the  case;  as  where  it  is  known  to  the  contracting  agent  that  the 
other  party  has  a  personal  objection  to  dealing  with  his  principal, 
or  that  he  has  special  intention  of  dealing  with  himself  as  the  apparent 
principal  {y)  .—A  misrepresentation  by  a  person  that  he  is  contracting 
for  a  principal,  when  in  fact  he  is  acting  for  himself,  may  be  material: 
as  where  the  other  party  is  induced  to  contract  in  the  hope  of  exercis- 
ing a  right  of  set-off  against  the  supposed  principal  (z) ;  or  where 
a  solicitor  purchases  from  his  own  client  under  a  representation  that 
he  is  acting  for  a  third  party  (a) .  But  where  the  personality  of  the 
contracting  party  is  not  a  material  element  in  inducing  the  contract, 
such  a  misrepresentation  would  not  affect  its  validity  (h). 

It  is  a  general  rule  that  an  agent  cannot  delegate  his  authority  to 
another  without  a  special  authority  to  do  so,  as  expressed  in  the 
maxim  "  delegata  potestas  non  potest  delegari  ";  and  this  rule  applies 
strictly  wherever  the  agency  involves  a  trust  or  discretion  in  the 
agent,  for  the  exercise  of  which  he  is  personally  selected  (c) .  A  factor 
or  broker  employed  to  sell  goods  for  his  principal  cannot  delegate 
his  commission  to  another;  and  a  sale  by  a  sub-agent  would  be 
wrongful  and  void  against  the  principal,  who  might  recover  the  goods 
or  their  value,  without  regard  to  any  dealings  between  him  and  the 
original  agent  (d) ;  or  he  might  affirm  the  transaction  and  claim  any 
profit  made  by  the  sub-agent,  beyond  his  proper  remuneration  and 
charges  (e).  A  partner  requires  a  special  authority  to  appoint  an 
a^ent  so  as  to  bind  his  co-partners  if  the  contract  be  one  falling 
within  the  Statute  of  Frauds  (/). 

But  if  the  agency  involves  no  exercise  of  discretion  and  it  is 
immaterial  whether  it  be  done  by  one  person  or  another,  or  if  the 
discretionary  part  of  the  agency  is  exercised  by  the  party  to  whom 
it  is  entrusted,  a  mere  act,  as  the  signing  of  a  name,  may  in  general 
be  delegated  to  and  performed  by  the  hand  of  another;  as  where  a 
creditor  under  a  composition  deed  telegraphed  to  his  agent  to  sign 
the  deed,  who  in  turn  required  his  clerk  to  sign  it,  the  signature  was 

(y)  Smith  v.   Whmtcroft  (1878),  47  L.  J.  0.  745;   9  Ch.  D.  223. 

(a)  Bcmlton  v.  Jones  (1857),  27  L.  J.  Ex.  117;  2  H.  &  N.  584. 

(a)  Luddy's  Trustee  v.  Peard  (18»8),  55  L.  J.  C.  884;   33  Ch.  D.  500. 

(6)  Fellowes  v.  Gwydyr  {Lord)  (1869),  1  Rush.  &  M.  83;  Smith  v.  Wheataroft 
(1878),  47  L.  J.  C.  745;  9  Ch.  D.  223. 

(e)  Ess  V.  Trmcott  (1837),  6  L.  J.  Ex.  144;  2  M.  &  W.  385;  Bell  v.  Balls 
(1897),  66  L.  J.  C.  397;   [1897]  1  Ch.  663. 

id')  Cochran  v.  Irlam  (1813),  2  M.  &  S.  301,  n.;  Henderson  v.  Barnewall 
(1827),  1  Y.  &  J.  387. 

(«)  Be  Bmsche  v.  Alt  (1878),  47  L.  J.  C.  387;  8  Ch.  D.  286. 

(/)   GrindeU  v.  Bass  (1920),  89  L.  J.  C.  591;    [1920]  2  Oh.  487 
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held  to  be  that  of  the  principal  (g).  And  an  agent  having  authority 
to  draw  bills  or  notes  may  direct  another  person  to  sign  the  name 
of  the  principal  upon  a  particular  instrument  of  that  kind  (h).— 
A  statute  may  require  a  personal  signature  by  the  hand  of  the  party 
himself;  as  the  Statute  of  Frauds  Amendment  Act,  1828,  s.  6,  which 
requires  that  any  representation  made  concerning  the  character  of 
another  shall  be  "  made  in  writing  signed  by  the  party  to  be  charged 
therewith  "  (i).  But  unless  restricted  by  statute  a  party  may  sign 
by  an  agent  by  the  general  rule  of  common  law  (fc). 

An  agent  employed  for  a  particular  business  is  impliedly  autho- 
rised to  employ  such  qualified  sub-agents  as  are  generally  required 
in  that  business;  as  in  the  case  of  contractors  employed  to  build  a 
railway  in  a  foreign  country  who  may  of  necessity  employ  a  local 
representative  invested  with  all  their  powers  (Z).  And  in  such  case 
"  the  sub-agent  becomes  as  responsible  to  the  principal  for  the  due 
discharge  of  the  duties  of  his  employment  as  if  he  had  been  appointed 
agent  by  the  principal  himself"  (m).  But  the  principal  cannot 
charge  a  sub-agent  with  money  received  to  his  use  merely  by  reason 
of  his  having  received  it  to  the  uise  of  his  employer,  whose  duty  it 
was  to  account  for  it  as  agent  of  the  principal  {n) .  The  sub-agent, 
after  notice  of  the  principal,  can  acquire  no  rights  against  the  agent 
in  derogation  of  the  rights  of  the  real  principal;  as  a  right  of  set-off 
against  his  own  principal  (o).  But  the  sub-agent  retains  the  rights 
incident  to  his  employment  as  against  the  real  principal  notwith- 
standing the  dealings  between  the  latter  and  his  agent;  as  tbe  lien 
of  an  insurance  broker  for  premiums  and  commissions  upon  policies 
effected  by  him,  which  cannot  be  defeated  by  payment  of  the  prin- 
cipal to  his  agent  (j?).— Upon  the  above  principle  trustees,  executors, 
and  persons  filling  similar  offices  may  employ  professional  or  skilled 
agents  to  do  all  such  business  as  requires  such  agency;  they  are 
allowed  to  charge  payment  of  such  agents  in  account,  and  are  not 

(g)  Johnson  v.  Osenion  (1869),  38  L.  J.  Ex.  76;  L.  E.  4  Ex.  107.  See  Brown 
V.  Tombs  (1890),  60  L.  J.  Q.  B.  38;   [1891]  1  Q.  B.  253. 

Ch)  Lord  ,.  HaB  (1849),  19  L.  J.  0.  P.  47;   8  C.  B.  627. 

(i)  Swift  V.  Jewsbury  (1874),  43  L.  J.  Q.  B.  56;  L.  R.  9  Q.  B.  301;  Hirst  v. 
W.  Riding  Union  Bk.  (1901),  70  L.  J.  K.  B.  828;    [1901]  2  K.  B.  560. 

(7c)  Re' Whitley   (1886),  55  L.  J.  0.  540;   32  Ch.   D.   337. 

(f)    Quebec  &  Richmond  Ry.  v.   Quinn  (185S),  12  Moo.  P.  C.  232. 

(«)  Per  cur.  Be  Bus-sche  v.  Alt  (1878),  47  L.  J.  C.  387;  8  Ch.  D.  310;  P<nt>dl 
V.  JEvcms  Jones  #  Co.  (1904),  74  L.  J.  K.  B.  115;   [1905]   1  K.  B.  11. 

(»«)  Stephens  v.  Badoook  (1832),  1  L.  J.  K.  B.  75;  3  B.  &  Ad.  354.  See  New 
Zealftnd  Land  Co.  v.  Watson  (1881),  50  L.  J.  Q.  B.  433;   7   Q.  B.   D.  374. 

(o)  Cahill  V.  Lawmn  (1857),  2i8  L.  J.  C.  P.  253;  3  C.  B.  N.  S.  106;  Mildred 
V.  Mas/pons  (1883),  53  L.  J.  Q.  B.  33;   8  Ap.  Ca.  874. 

(i»)  Fisher  v.   Srrtith  (1879),  48  L.  J.  Ex.  411;   4  Ap.  Oa.  1. 
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responsible  for  their  defaults  if  properly  employed  (g).— The  same 
principle  applies  to  directors  of  companies.  They  may  execute  the 
ordinary  business  of  the  company  by  properly  qualified  sub-agents; 
but  they  cannot  delegate  matters  entrusted  to  their  own  discretion, 
as  the  allotment  of  shares  (r) ;  or  the  buying  of  shares  in  the.  com- 
pany (s) ;  or  the  making  of  calls  and  enforcing  forfeiture  for  non- 
payment (t). 

The  authority  of  an  agent  is  in  general  revocable  by  the  principail 
at  any  time  before  it  is  executed  (m),  and  this  continues  to  be  the 
general  law;  but  in  the  case  of  powers  of  attorney,  the  rule  has  been 
modified  in  this  and  some  other  respects  as  hereafter  noticed  (x). — 
The  authority  of  a  factor  intrusted  with  goods  for  sale  may  be  revoked 
at  any  time  before  the  goods  are  sold,  and  though  the  factor  has 
made  advances  to  his  principal;  such  advances  entitle  him  to  a  lien, 
but  do  not  render  his  authority  irrevocable,  so  as  to  justify  a  sale 
against  the  orders  of  the  principal  upon  his  default  in  payment;, 
unless  the  advances  were  made  upon  an  express  agreement  to  that 
effect  (y).  And  a  factor,  after  revocation  of  his  authority,  ceases  to 
be  an  agent  intrusted  with  goods  for  sale,  so  as  to  be  enabled  to  make 
a  valid  pledge  of  the  goods  under  the  Factors  Act  (z). — It  has  been 
said  that  where  an  auctioneer,  acting  under  the  authority  of  an 
undisclosed  principal,  advertises  land  or  houses  for  sale  "  without 
reserve,"  he  impliedly  undertakes  that  he  will  knock  down  the  lot 
to  the  highest  bona  fide  bidder,  and  will  reject  any  bid  made,  to  his 
knowledge,  by  or  on  behalf  of  the  owner,  and  that  if  the  principal 
withdraws  the  auctioneer's  authority  he  is  bound  to  indemnify  the 
auctioneer  against  any  liability  for  damages  to  a  bidder  who  has 
incurred  expenses  by  reason  of  the  advertisement  (a) ;  but  the  revoca- 

(?)  Speiffht  V.  Gaunt  (1884),  53  L.  J.  0.  419;  9  Ap.  Ca.  1;  Se  Brier  (1884), 
26  Ch.  D.  238;  He  Blundell  (1888),  57  L.  J.  C.  730;  40  Ch.  D.  370;  Re  Weall 
(1889),  58  L.  J.  C.  713;  42  Ch.  D.  674. 

(r)  Howard's  ease   (1866),  L.   R.  1  Oh.   561. 

(s)  CartmeU's  case   (1874),  43  L.  J.  0.  588;  L.  R.  9  Oh.  691. 

(i)  Bottomley'a  case  (1880),  50  L.  J.  0.  167;   16  Ch.  D.  6S1. 

(«)  Vynior's  case  (1610),  8  Co.  82  a;   Toppin  «.  Healey  (1863),  11  W.  R.  466. 

(»)  Pos.t,  p.   339. 

(y)  Smart  v.  Sandars  (1848),  17  L.  J.  0.  P.  258;  5  C.  B.  895;  Be  Comas  v. 
Prost  (1865),  3  Moo.  P.  C.  N.  S.  158.  See  Ghinnock  v.  Sainsburv  (1861)  30 
L.  J.  0.  409. 

(z)  Fuentes  v.  Montis  (1869),  38  L.  J.  0.  P.  95;  L.  R.  4  0.  P.  93  See  mst 
p.  3t)6.  ' 

(b)  Warlow  v.  Harrison  (1859),  29  L.  J.  Q.  B.  14;  1  E.  &  E.  295;  Mainmioe 
V.  Westley  (1865),  34  L.  J.  Q.  B.  229;  6  B.  &  S.  420. 
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tion  is  valid  against  a  person  buying  without  notice  of  it  (b).  It  hm 
been  doubted  whether  a  person  can,  after  a  lot  has  been  knocked 
down  to  a  buyer,  revoke  the  authority  of  the  aufetioneer  to  sign  a 
contract  within  the  Statute  of  Frauds  (c);  but  this  doubt  seems  to 
rest  upon  insecure  foundations,  for  the  sale  is  complete  by  the  fall 
of  the  hammer  (d),  and  the  auctioneer  is  as  much  the  agent  of  the 
purchaser  as  of  the  vendor  for  the  purpose  of  signing  the  contract  (e). 
It  would  be  possible,  and  in  one  view  more  equitable,  to  hold  that 
from  the  fall  of  the  hammer  there  was  a  joint  authority  by  seller 
and  buyer  to  comply  with  the  statutory  requirement  of  signature, 
which  is  only  a  question  of  procedure  (/),  and  that  this  authority 
could  bo  revoked  only  by  a  joint  act  (g).  But  a  vendor  who  offers 
land  for  sale  by  public  auction  under  conditions  which  "provide  that 
the  highest  bidder  shall  be  the  purchaser,  is  liable  in  damages  to  a 
member  of  the  public  to  whom  the  property  has  been  knocked  down 
as  the  highest  bidder,  if  he  refuses  to  allow  that  person  to  sign  the 
contract  (h).—An  agency  is  also  revoked  by  the  principal  selliflg 
the  goods  or  subject  of  agency,  or  otherwise  disposing  of  the  business 
in  which  the  agent  is  employed  (i). 

"  Where  an  agreement  is  entered  into  on  a  sufficient  Consideration, 
whereby  an  authority  is  given  for  the  purpose  of  securing  some  benefit 
to  the  donee  of  the  authority,  such  authority  is  irrevocable.  This 
is  what  is  usually  meant  by  an  authority  coupled  with  an  interfest, 
and  which  is  commonly  said  to  be  irrevocable.  But  this  doctrine 
applies  only  to  cases  where  the  authority  is  given  for  the  purpose 
of  being  a  security,  or  as  a  part  of  the  security;  not  to  cases  where 
the  authority  is  given  independently,  and  the  interest  of  the  donee 
of  the  authority  arises  afterwards,  and  incidentally  only.  Ab  for 
instance  in  the  case  of  goods  consigned  to  a  factor  for  sale.  That 
confers  an  implied  authority  to  sell.  Afterwards  the  factor  makes 
advances.     This  is  not  an  authority  coupled  with  an  interest;  but 

(J)  Manner  v.  Back  (1848),  6  Hare,  443;  Warlow  v.  Harrison  (1859),  29 
L.  J.  Q.  B.  420;  1  B.  &  E.  296.  „,     .„  x     t    r 

(c)  Bay  V.  Wells  (1861),  30  B«av.  220;  Bell  v.  Balls  (1897),  66  L.  'J.  <J. 
397;   [1897]  1  Ch.  662. 

{d)  Payne  v.   Cave  (1789),  3  T.  R.  148;   Sale  of  Goods  Act,  1893,  8.  58 

(e)  Hinde  v.  Whiteho-me  (1808),  7  East,  558;  Emmerson  v.  Heelts  (1809),  i 
Taunt.  38. 

(/)  Lucas  V.  Dixon  (18W),  58  L.  J.  Q.  B.  161;   22  Q.  B.  D.  357. 

(g)  Montefiore  v.  Brovme  (1858),  7  H.  L.  0.  241;  Fowdl  v.  Tranter  (1864), 
34  L.  J.  Ex.  6;  3  H.  &  C.  458;  Egbert  v.  Northern  Crcnon  Bk.  (1918),  87 
L.   J.   P.   0.   186;   [1918]  A.  C.  903. 

(A)  Johnston  v.  Boyes  (1899),  68  L.  J.  C.  425;    [1899]  2  Ch.  73. 

(i)  Rhodes  V.  Forwood  (1876),  47  L.  J.  E.x.  3%;  1  Ap.  Ca.  256.  See  Ogaens, 
Ltd.    V.   Nelson  (1905),  74  L.  J.  K.  B.  433;    [1905]   A.  O.   109. 
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an  independent  authority  and  an  interest  subsequently  arising.  The 
making  of  such  an  advance  may  be  a  good  consideration  for  an 
agreement  that  the  authority  to  sell  shall  be  no  longer  revocable ;  but 
such  an  effect  will  not  arise  independently  of  agreement "  (fc).  As 
an  instance  of  an  authority  coupled  with  an  interest  is  a  power  of 
attorney  given  by  a  borrower  to  a  lender  to  .receive  the  income  of 
the  borrower's  property  and  apply  it  in  reduction  of  the  debt  or  to 
perfect  the  security  or  the  like;  this  in  equity  operates  as  a  charge 
upon  the  property  (Z).  But  "  if  a  principal  employs  an  agent  to  do 
a  legal  act  the  doing  of  which  may  in  the  ordinary  course  of  things 
put  the  agent  under  an  obligation  to  pay  money  to  another  on 
account  of  his  principal;  and  the  agent  before  revocation  acts  upon 
the  authority  and  incurs  the  obligation,  the  authority  ceases  to  be 
revocable  "  (to). 

If  the  principal  has  represented  that  a  person  is  his  agent  with 
authority  to  contract  on  his  behalf,  as  may  happen  hy  an  habitual 
course  of  dealing  through  such  agent,  he  cannot  effectually  revoke 
the  agencj'  as  against  persons  with  whom  he  has  so  dealt  without 
giving  them  notice  of  the  revocation;  and  he  may  be  bound  by  their 
dealings  with  the  agent  continued  after  revocation  of  the  agency  but 
before  receiving  notice  (n).  Upon  this  principle  a  retiring  partner 
may  bo  estopped  from  denying  the  authority  of  the  continuing 
partners  to  bind  him  by  contracts  with  customers  of  the  firm  who 
have  no  notice  of  the  dissolution  of  partnership  (o);  and  a  master 
who  has  accredited  a  servant  to  a  tradesman  to  order  goods  in  his 
name  may  be  liable  for  orders  given  to  the  tradesman  before  notice 
of  the  revocation  of  the  authority  (p) .  So  where  a  ship  is  sold  during 
a  voyage,  the  master  may  bind  the  new  owner  by  continuing  to  act 


(A)  Per  cur.  Smart  v.  Bandars  (1848),  17  L.  J.  G.  P.  258;  5  C.  B.  917.  See 
Frith  V.   Frith  (1906),  75  L.  J.  P.  C.  50;    [1908]  A.  C.  254. 

(0  Spooner  v.  Sandilands  (1842),  1  Y.  &  C.  Ch.  390;  Abbott  v.  Stratton 
(1846),  3  Jo.  &  L.  603;  Knight  v.  BiUheley  (1859),  5  Jur.  N.  S.  817.  See  Yates 
V.   Ilappe  (1850),  19  L.  J.  C.  P.  180;   9  0.  B.  541. 

(m)  Hawkins,  J.,  Mead  v.  Anderson  (1882),  52  L.  J.  Q.  B.  214;  10  Q.  B.  D. 
107;  aifd.  (1884),  63  L.  J.  Q.  B.  532;  13  Q.  B.  D.  779;  now  overridden  bv 
Gaming  Act,  1892,  s.  1;   Pole's,  ease  (1920),  89  L.  J.  0.  544;   [1920]  2  Ch.   311. 

(«)  True-man  v.  Loder  (1840),  9  L.  J.  Q.  B.  165;  11  A.  &  E.  589;  Dreto  v. 
Nunn  (1879),  48  L.  J.  Q.  B.  591;  4  Q.  B.  D.  661.  See  iffuUlemin's  ease  (1885) 
54  L.  J.  C.  322;  28  Ch.  D.  634. 

(o)  Partnership  Act,  1890,  ».  36;   Srown  v.  Wren  (1895),  fr4  L.  J.  Q    B    119- 
[1895]  1  Q.  B.  390. 
(i»)  Summers  v.  Solomon  (1857),  26  L.  J.  Q.  B.  301;   7  E.  &  B.  879. 
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under  his  prior  orders,  though  they  are  of  an  exceptional  character, 
until  he  has  notice  of  the  change  of  ownership  (q) . 

The  authority  of  an  agent  is  revoked  by  the  death  of  the  principal 
unless  he  is  appointed  on  terms  which  extend  his  right  to  act  beyond 
that  period  (r).  Thus  a  surviving  partner  cannot  bind  the  estate 
of  a  deceased  partner  by  a  contract  taking  effect  after  the  death  (s). 
The  authority  which  a  wife  may  have,  in  the  absence  of  her  husband, 
to  pledge  his  credit  for  necessaries  is  revoked  by  his  death;  and  the 
executors  of  the  husband  are  not  liable  for  necessaries  supplied  to 
the  wife  after  his  death,  though  before  notice  of  the  death  had  been 
received  (t).—So  a  contract  of  employment  or  service  is  in  general 
revoked  by  the  death  of  either  of  the  contracting  parties.  The  retainer 
of  a  solicitor  is  revoked  by  the  death  of  his  client;  and  he  cannot 
claim  items  of  costs  incurred  after  the  death,  though  in  a  pending 
suit  and  without  notice  of  the  death  (u) .  An  engagement  by  a  firm 
of  two  partners  of  an  agent  in  their  business  for  a  term  of  years  was 
construed  to  be  subject  to  the  condition  that  the  parties  should  so 
long  live,  and  was  held  to  be  discharged  by  the  death  of  one  of  the 
partners,  and  the  consequent  dissolution  of  the  firm  (x) ;  but  this  is 
not  a  necessary  conclusion,  for  an  agent  may  be  appointed  to  represent 
the  house  whatever  its  constitution  may  be,  when  the  death  of  one  of 
the  partners  will  not  involve  a  termination  of  his  engagement  {y)-— 
Where  a  person  was  employed  to  sell  a  picture  for  the  owner  upon 
certain  terms  of  remuneration  and  the  owner  died  before  the  sale  was 
effected,  it  was  held  that  the  employment  was  revoked,  and  that  by 
selling  after  his  death  the  agent  could  not  entitle  himself  to  claim 
the  stipulated  remuneration,  though  he  might  make  a  claim  for  the 
value  of  his  services,  if  the  administrator  of  the  deceased  owner 
adopted  and  confirmed  the  sale  {z). — ^At  law  an  authority  coupled 
with  an  interest,  although  irrevocable  pending  the  interest,  was 
revoked  by  death  (a);  but  in  equity  a  power  of  attorney  which  was 

(9)  Mercantile  and  Exchange  BanU  v.  Gladstone  (186S),  37  L.  J.  Ex.  130; 
L.  R.  3  Ex.  233. 

(r)  Maodougal  v.  Bobertsftn  (1827),  i  Bing.  435;  KiddiU  v.  Farnell  (1857),  26 
L.  J.  C.  818;  3  Sm.  &  G.  428.  See  note  («),  Smart  v.  Sandars  (1848),  5  C.  B. 
917.;   Wilson  v.   Earp&r  (1908),  77  L.  J.  C.  607;   [1908]  2  Oh.  370. 

(s)  Saffel  T.  Miller  (1903),  72  L.  J.  K.  B.  495;   [1903]  2  K.  B.  212. 

(0  modes  V.  Free  (1829),  7  L.  J.  0.  S.  K.  B.  211;  9  B.  &  O.  167. 

(u)  Pool  V.   Pool  (188i9),  58  L.  J.  Prob.  67. 

(«)  Taslcer  i.  Sh^herd  (1861),  30  L.  J.  Ex.  207;  6  H.  &  N.  575. 

(y)  Pariente  v.  Lubboch  (1866),  8  De  G.  M.  &  G.  5. 

(z)   Campanari  v.    Waodburn   (1854),  24  L.  J.  C.  P.   13;   15  C.  B.  400. 

(a)  Watson  v.  King  (1816),  4  Oamp.  272;  Heath  v.  Brlndleij  (1834),  4  L.  J. 
K.  B.  68;  2  A.  &  E.  365. 
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given  as  part  of  a  security  for  a  debt  would  be  irrevocable  as  long 
as  any  money  remained  due,  notwithstanding  the  death  of  the  debtor, 
as  it  constituted  a  charge  upon  the  property  (6). 

The  authority  of  an  agent  is  also  revoked  by  bankruptcy  of  the 
principal,  vesting  all  his  property  in  the  trustee  from  the  act  of 
bankruptcy;  except  as  to  dealings  with  the  agent  without  notice  of 
an  act  of  bankruptcy  (c).  So  the  liquidation  of  a  company  and  the 
appointment  of  liquidators  revokes  the  authority  of  the  directors  (d) ; 
and  the  bankruptcy  of  a  partner  dissolves  the  partnership  and  revokes 
the  authority  of  the  partner  to  act  for  the  firm  (e). 

According  to  the  above  principles  a  power  of  attorney  under  seal, 
as  being  a  mere  authority,  is  in  general  revocable;  but  where  it  is 
part  of  a  security  for  money  or  is  given  to  effectuate  a  security,  being 
then  coupled  with  an  interest,  it  is  not  revocable  (/).  A  power  of 
attorney  given  by  a  debtor  to  his  creditor  authorising  him  to  sell 
land  in  discharge  of  the  debt  is  not  revocable,  because  an  authority 
coupled  with  an  interest  {g). — The  Conveyancing  Act,  1881,  s.  47, 
protects  "  any  person  making  or  doing  any  payment  or  act  in  good 
faith  in  pursuance  of  a  power  of  attorney  "  from  liability  by  reason 
of  the  donor  having  previously  died,  or  become  lunatic,  or  bankrupt, 
or  revoked  the  power,  unknown  to  such  person;  but  with  a  reserva- 
tion of  any  right  against  the  payee  of  any  person  interested  in  any 
money  so  paid  (h).  By  sect.  23  of  the  Trustee  Act,  1893,  a  trustee 
"  acting  or  paying  money  in  good  faith  under  or  in  pursuance  of 
any  power  of  attorney  "  is  relieved  from  personal  liability  "  for  any 
such  act  or  payment,"  unless  he  knows  at  the  time  of  his  so  acting  or 
paying  that  the  donor  "  was  dead  or  had  done  some  act  to  avoid  the 
power";  and  the  person  entitled  to  the  money  is  given  a  remedy 
against  the  actual  recipient.  And  by  the  Conveyancing  Act,  1882, 
ss.  8,  9,  a  power  of  attorney  given  for  valuable  consideration  "  ex- 

(&)  Spooner  v.  Sandilands  (1842),  1  Y.  &  C.  Oh.  390;  Abbott  v.  Stratton 
(1846),  3  Jo.  &  L.  603. 

(c)  Ex  p.  Snowball  (1872),  41  L.  J.  Bk.  49;  L.  E.  7  Ch.  534;  Marhwich  v. 
Hardingham  (188,0),  15  Ch.  D.  339.  See  Elliott  v.  Turquand  (1881),  51  L.  J. 
P.  C.  1;  7  Ap.  Ca.  79. 

id)  Guillemin's  case  (1884),  54  L.  J.  0.  322;  28  Oh.  D.  634.  See  Saltan  v. 
New  Beeston  Cycle  Go.  (1»9»),  69  L.  J.  O.  20;    [ilOOO]   1  Oh.  43. 

(e)  The  Partnlership  Act,  1890,  s.  33. 

(/)  Spaoi4er  v.  Sandilands  (1842),  1  Y.  &  0.  Ch.  390;  Abbott  v.  Stratton  i(1846) 
3  Jo.  &  L.  603. 

(jr)  Gaussmt  v.  Morton  (1830),  8  L.  J.  0.  S.  k!  B.  313;  10  B.  &  O  731- 
Carmiohael's  case   (1896),  65  L.  J.  0.  902;    [1896]  2  Oh.  643.  ' 

(A)  See  Mutual  ProvicLerit  Soc.  v.  Maomillam  (1889),  59  L.  J.  P  0  22-  14 
Ap.  Ca.  596.  '      '        ' 
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pressed  to  be  irrevocable,"  and  a  power  of  attorney  "  expressed  to  be 
irrevocable  for  a  fixed  time  tbercin  specified,  not  exceeding  one  year 
from  the  date,"  in  favour  of  a  purchaser,  shall  not  be  revoked  within 
time  mentioned  or  at  all  by  the  donor,  or  by  the  death,  marriage, 
lunacy,  or  bankruptcy  of  the  donor  within  the  like  period,  and  in 
any  event  without  the  consent  of  the  donee. 

A  principal  in  employing  an  agent  is  impliedly  bound  to  indemnify 
him  against  all  payments  made  and  liabilities  incurred  by  him  in 
the  proper  execution  of  the  agency  (i) ;  but  in  the  case  of  a  solicitor 
any  disbursements  included  in  his  bill  of  costs  must  have  been  in  fact 
paid  before  the  delivery  of  the  bill,  to  entitle  him  to  recover  them 
against  his  client  (k).  Being  matter  of  implication,  it  may  be  dis- 
placed by  the  circumstances  (I).  A  principal  must  indemnify  the 
agent  against  liability  for  acts  not  in  themselves  necessarily  unlawful, 
and  which  the  principal  has  apparent  authority  to  authorise;  but  the 
agent  is  not  entitled  to  an  indemnity  in  respect  of  wrongful  acts, 
where  he  is  a  joint  wrongdoer  with  his  principal  (to').  Under  a 
claim  of  indemnity,  an  agent  recovered  from  his  principal  (a  trading 
company)  the  costs  incurred  in  a  libel  action  founded  upon  defamatory 
statements  in  a  report  which  he  made,  and  which  be  justified  (w); 
but  it  is  doubtful  if  he  could  have  recovered  if  he  had  failed  in  the 
libel  action  (o) .  So  the  revocation  of  an  agency  imports  an  implied 
promise  to  pay  compensation  for  services  under  it,  as  having  been 
rendered  at  the  request  of  the  principal  {p) ;  and  the  principal,  not- 
withstanding his  revocation  of  the  agent's  authority,  must  indemnify 
him  against  liabilities  which  are  not  legally  enforceable,  as  the  lia- 
bility of  a  solicitor  to  pay  counsel's  fees  (g').— If  an  agent  is  charged 
personally  in  an  action  for  an  act  done  in  pursuance  of  his  agency,  he 

(0  Huntley  v.  Sandersm  (1833),  2  L.  J.  Ex.  204;  1  Or.  &  M.  467;  Brittain 
V.  Lloyd  (1845),  15  L.  J.  Ex.  43;  14  M.  &  W.  762.  See  Halbrom  v.  Inter- 
national Horse  Agency  (1902),  72  L.  J.  K.  B.  90;   [1903]  1  K.  B.  270. 

(k)  Sadd  V.  Grifin  (1908),  77  L.  J.  K.  B.  775;   [1908]  2  K.  B.  510 

(l)  Msdon  Iron  Works  v.  Furness  (1905),  75  L.  J.  K.  B.  83;  [1906]  1  K.  B. 
49;  Boehni  v.   Goodall  (1910),  80  L.  J.  0.  8i8;   [1911]  1  Ch.  155. 

(m)  Merryweather  v.  Nixan  (1799),  8  T.  R.  18i8;  1  Sm.  L.  C.  383;  Adamson 
V.  Jarvis  (1827),  5  L.  J.  0.  S.  0.  P.  68;  4  Bing.  72.  r, „,.-,„  n., 

(«)  In  re  Famatina  Development  Corp.  (1914),  84  L.  J.  0.  48;  [1914J  i  l/li. 
271. 

(o)  Shachell  V.   Rosier  (1836),  5  L.  J.  0.  P.  193;   2  Bing.  N.  C.  634. 

ip)  Prickett  V.  Badger  (1856),  26  L.  J.  0.  P.  33;  1  C.  B.  N.  S.  296;  Fisher 
V.  Drewitt  (1878),  48  L.  J.  Ex.  48. 

(?)  Read  V.  Andersm  (1884),  53  L.  J.  Q.  B.  634;  13  Q.  B.  D.  775;  Rhodes  v. 
Fielder,  Jones  ^  Harrison  (1919),  89  L.  J.  K.  B.  15.  Cp.  Alexander  v.  Varie 
(1836),  5  L.  J.  Ex.  187;   1  M.  &  W.  511. 
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may  serve  upon  his  principal  a  notice  of  claim  to  indemnity,  and 
thereby  make  him  a  party  to  the  proceedings  under  Order  XVI. 
r.  48  (/■). 

Whenever  the  act  of  the  agent  is  authorised  by  the  terms  of  his 
appointment,  it  will  bind  the  principal  in  favour  of  all  persons 
dealing  in  good  faith  with  the  agent,  although  he  was  acting  in  his 
own  interests  and  not  in  those  of  his  principal  (s).  But  "  any  sur- 
reptitious dealing  between  one  principal  and  the  agent  of  another 
principal  is  a  fraud  on  the  latter,"  and  entitles  him  to  avoid  a  contract 
made  through  such  agency  (t).  Where  a  company  contracted  for 
oertain  works  to  be  done  under  the  direction  and  certificate  of  their 
own  engineer;  and  the  contractors  engaged  the  same  engineer  without 
the  knowledge  of  the  company  to  do  the  works;  it  was  held  that  the 
company  might  recover  back  money  paid  under  the  contract  as  having 
been  obtained  by  fraud  (m).  And  any  contract  made  with  an  agent 
on  his  own  account  which  tends  to  influence  his  execution  of  the 
agency  is  void  as  being  a  fraud  on  his  principal  (a;'). 

"  An  agent  cannot  be  allowed  to  put  himself  in  a  position  in 
which  his  interest  and  his  duty  will  be  in  conflict  ";  and  therefore 
any  proflt  made  by  an  agent  in  the  execution  of  his  agency',  if  un- 
authorised by  the  principal  or  unknown  to  him,  must  be  accounted 
for  to  the  principal  {y) ;  and  a  sub-agent  is  under  a  similar  lia- 
bility (z) .  The  captain  of  a  seeking  ship  must  account  for  all  profits 
made  upon  a  sale  of  his  own  goods  shipped  on  board  unknown  to  the 
shipowner  (a).  A  gratuity  given  to  an  agent  for  the  purpose  of 
influencing  the  execution  of  his  agency  vitiates  a  contract  sub- 
sequently made  by  him,  as  being  presumptively  made  under  that 
influence  (&);  and  a  gratuity  to  an  agent  after  the  execution  of  the 
agency  must  be  accounted  for  to  his  principal;  as  in  the  case  of  an 

()•)  Beneehe  v.  Frost  (1876),  45  L.  J.  Q.  B.  693;   1  Q.  B.  D.  419. 

(s)  Hambro  v.  Burnand  (1903),  72  L.  J.  K.  B.  662;  [1903]  2  K.  B.  399; 
Lloyds  Bk.  V.  Cooke  (1907),  76  L.  J.  K.  B.  666;   [1907]  1  K.  B.  794. 

(0  James,  L.  J.,  Paiiama  #  S.  Pacific  Tel.  Co.  v.  India  Rubber  Works  (1875) 
45  L.  J.  0.  121;  L.  B.  10  Ch.  515. 

(«)  Panama  #  S.  Pacific  T&l.  Co.  v.  India  Rubber  Works  (1875),  45  L.  J.  0 
121;  L.  E.  10  Ch.  515. 

(ic)  Harrington  v.   Victoria  Dock  (1878),  47  L.  J.  Q.  B.  594;   3  Q.  B.  D.  549. 

(y)  Cairns,  L.  C,  Parker  v.  McKenna  (1874),  44  L.  J.  0.  425;  L.  E.  10  Oh. 
118.  See  Re  Haslam  artd  Bier  Evans  (1902),  71  L.  J.  C.  374;  [1902]  1  Ch. 
765. 

(z)  Powell  V.  Evans  Jones  ^  Co.  (1904),  74  L.  J.  K.  B.  115;    [1905]  1  K   B    11 

la)  Shallcross  v.  Oldham  (1862),  2  J.  &  H.  609. 

(6)  Smith  V.  Sorby  (1875),  3  Q.  B.  D.  552,  u.;  Shimwuy  v.  Broadwood  ClSGSt 
68  L.  J.  Q.  B.  3S0;   [1»99]  1  Q.  B.  369.  ^         '' 
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agent  or  servant  employed  to  make  payments  accepting  a  discount 
or  present  from  the  creditor  (c).  And  where  an  agent  in  breach  of 
his  agreement  with  his  principals  also  acted  for  trade  rivals,  he  was 
held  liable  to  account  for  profits  made  by  him  upon  the  sale  of  goods 
belonging  to  the  trade  rivals  {d) .  If  an  agent  receives  a  secret  com- 
mission from  the  other  contracting  party  he  forfeits  his  right  to 
commission  from  his  own  principal  (e) ;  but  not  for  a  discount  or 
commission  paid  to  him  incidentally  and  not  by  way  of  remuneration, 
although  he  must  account  to  his  principal  for  the  amount  received  (/). 
If  an  agent  stipulates  with  a  contractor  for  a  commission  upon  the 
work  to  be  done  for  his  principal,  he  must  account  for  the  commission, 
and  it  is  good  ground  for  his  dismissal  (g) . — But  an  agent  is  entitled 
to  retain  for  his  own  use  allowanoes  which  are  customary  in  the 
business  and  known  to  the  principal  as  a  recognised  mode  of  remunera- 
tion: as  the  customary  commissions  and  discount  received  by  an 
insurance  broker  in  dealing  with  underwriters  {h) .  But  it  is  for  the 
agent  to  establish  that  the  charges  which  he  claims  under  this  head 
were  known  to  his  principal  and  approved  by  him  (i). 

Upon  the  same  principle,  where  an  agent  employed  to  buy  or  sell 
for  his  principal  is  paid  a  sum  of  money  or  commission  by  the  other 
.  party  upon  effecting  a  sale,  the  principal  may  claim  the  money  from 
his  agent;  or  he  may  avoid  the  sale  as  fraudulent  and  recover  back 
money  which  has  been  paid  under  it  (fc) ;  or  he  may  sue  the  agent 
and  the  other  party,  jointly  or  severally,  to  recover  damages  for  the 
fraud  in  inducing  the  sale,  or  the  sum  agreed  to  be  paid  under  the 
corrupt  bargain  (I) .  In  such  cases  the  agent  becomes  indebted  to  his 
principal  for  the  money  received,  but  he  cannot  be  charged  as  trustee 
of  the  money,  or  in  respect  of  the  investments  made  with  it  {m). 


(c)  Meiliah,  L.  J.,  Hay's  oase  (1875),  44  L.  J.  C.  721 ;  L.  R.  10  Ch.  603, 

\d)  NitedaU  Tisndstikfabrik  v.  Bruster  (1906),  75  L.  J.  C.  798;  [1906]  2 
Ch.  671. 

(e)  Andrews  ».  Ramsay  (1903),  72  L.  J.  K.  B.  865;   [1903]  2  K.  B.  635. 

(/)   liippesley  v.  Kmee  (1904),  72  L.  J.  K.  B.  68;   [1905]  1  K.  B.  1. 

Ig)  Boston  Fishing   Co.   v.   Amell  (1888),  39  Ch.  D.  339. 

(A)  Great  West.  Irnoe.  v.  Cwnliffe  (1874),  43  L.  J.  0.  741;  L.  R.  9  CSh.  525; 
Baring  v.  Stanton  (1876),  3  Ch.  D.  502;  WUliarmon  v.  Hine  (1890),  60  L.  J.  G. 
123;  [1891]  1  Ch.  390;  Stubbs  v.  Slater  (1910),  79  L.  J.  C.  420;  [1910]  1  Oh. 
632. 

(»)  Johnmm  v.  Kearley  (1908),  77  L.  J.  K.  B.  904;  [1908]  2  K.  B.  514; 
Stubbs  V.  Slater  (1909),  79  L.  J.  0.  420;   [1910]  1  Ch.  195. 

(A)  Morison  v.  Thomson  (1874),  43  L.  J.  Q.  B.  215;  L.  R.  9  Q.  B.  480; 
'per  our.  Phosqyhate  Sewage  Co.  v.  liartmont  (1877),  5  Ch.  D.  394. 

(0  Salford  v.  Lever  (1890),  60  L.  J.  Q.  B.  39;  [1891]  1  Q.  B.  168;  Grartt 
V.   Gold  Exploration  Syndicate  (1899),  69  L.  J.  Q.  B.  150;   [1900]  1  Q.  B.  223. 

(m)  Lister  ^  Co.  v.  Stubbs  (1890),  59  L.  J.  C.  570;  45  Ch.  D.  1. 
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Where  an  agent  for  the  sale  of  an  estate  ooliuides  with  a  purchaser 
for  the  purpose  of  selling  it  to  a  sub-purchaser  at  an  advanced  prioei, 
the  agent  may  be  charged  with  the  excess  in  the  price  obtained  at  the 
sub-sale  {n).  An  agent  instructed  to  sell  subject  to  a  reserved  price 
is  not  justified  in  taking  to  the  goods  himself  as  buyer,  without  notice 
to  and  consent  of  his  principal;  and  he  may  be  charged  with  the  profit 
of  a  re-sale  at  an  advance  (o) .  So  where  an  agent  employed  to  buy 
for  his  principal  sells  his  own  property  to  him  at  an  advance  of  the 
price  at  which  he  bought  it,  he  must  account  for  the  profit  (p);  as 
in  the  case  of  promoters  and  directors  of  companies  buying  land  or 
mines  or  other  property  for  the  purpose  of  selling  to  the  company  at 
an  advanced  price  {q). 

Where  a  director  or  promoter  or  agent  of  a  company  in  negotiating 
a  purchase  for  the  company  accepts  from  the  vendor  part  of  the  price 
or  any  other  benefit,  whether  in  money  or  in  paid-up  shares,  he  must 
account  for  the  value  to  the  company  (r).  And  in  such  case  the  whole 
transaction  is  fraudulent  and  may  be  repudiated  by  the  company; 
and  the  promoter  or  agent  can  make  no  claim  for  his  services  (s). — 
Also  directors  of  a  company  must  account  to  the  company  for  shares 
given  them  by  promoters  to  induce  them  to  act  as  directors  {t) ;  and 
for  calls  upon  their  shares  which  have  been  paid  out  of  money  of  the 
company  (m)  ;  and  for  profits  made  by  them  in  getting  off  the  shares 
of  the  company  (cc);  and  for  profits  from  contracts  made  by  them 
with  the  company  («/) ;  and  for  money  received  from  a  debtor  of  the 
company  to  induce  the  director  to  compromise  the  debt  {z).  The 
constitution  of  a  company  may  entitle  the  director  or  other  officer 
or  person  in  a  fiduciarj^  position  to  retain  the  personal  benefit,  not- 


(«)  Morgan  v.  Elford  (1877),  4  Oh.  D.  352. 

(o)  Be  Bussche  v.  Alt  (1878),  47  L.  J.  C.  387;   8  Ch.  D.  286. 

ip)  Kimber  v.  Barber  (1873),  L.  R.  8  Ch.  56. 

(?)  Re  Im-perial  Land  Co.  (1876),  46  L.  J.  C.  235;  4  Ch.  D.  566.  See  Lady- 
loell  Mining  Co.  v.  Broohes  (1887),  56  L.  J.  C.  684;  35  Oh.  D.  400;  Re  & 
Newman  #  Co.  (1895),  64  L.  J.  C.  407;    [1895]  1  Ch.  674. 

(»■)  Ede^i  V.  Ridsdale's  Lighting  Co.  (1889),  58  L.  J.  Q.  B.  579;  23  Q.  B.  D. 
368;   Lydney  Iron  Co.  v.  Bird  (18S6),  55  L.  J.  C.  875;   33  Ch.  D.  85. 

(s)  Re  Hereford  #  South  Wales  Wagon  Co.  (1876),  45  L.  J.  C.  461;  2  Ch.  D. 
621.  See  Phosphate  Sen.imge  Co.  v.  Kartmont  (1877),  46  L.  J.  C.  661;  5  Oh  D 
394;   Bagnall  v.   Carlton  (1877),  47  L.  J.  C.  30;   6  Ch.  D.  371. 

it)  Be  Ruvigne's  case  (1877),  46  L.  J.  C.  360;  5  Ch.  D.  306;  Nant-y-Glo  'Co 
V.  Grave  (1880),  12  Oh.  D.  738;  McLean's  ease  (1885),  55  L.  J.  C.  36  See 
Re  North  Australian  Co.  (1891),  61  L.  J.  C.  129;    [1892]  1  Ch.  322. 

(m)  Re  EnglefieU  Coll.   (1878),  8  Ch.  D.  388.  , 

(,x)  Parker  v.  MoKenna  (1874),  44  L.  J.  C.  425;  L.  R.  10  Ch.  96;  Re  Staple- 
ford  Coll.  Co.  (1860),  49  L.  J.  O.  253. 

iy)  Albion  Steel  |  Wire  Co.  v.  Martin  (1875),  45  L.  J.  C.  173;  1  Ch    D   580 

(«)  Metrop.  Bamh  v.  Keiron  (1881),  5  Ex.  D.  319. 
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withstanding  his  fiduciary  position  (a),  and  the  person  making  the 
profit  must  stand  in  a  direct  fiduciary  relation  to  the  party  claiming 
it  (b).  Thus  where  a  director  is  a  trustee  of  his  qualification  shares 
for  a  third  party,  his  beneficiary  cannot  claim  the  director's  fees, 
or  remuneration  which  the  director  has  received  by  virtue  of  his 
office  (c). 

(a)  Att.-Gen.  (Canada)  v.  Standard  TykM  Co.  of  New  York  (1911),  80  L.  J. 
P.  C.  189;   [1911]  A.  C.  498. 

(6)  Orr  V.  Glasgow,  Airdrie  #  Monklands  Jn.  By.  (ISSO),  3  Macq.  H.  L. 
799;   Sath  v.   Standard  Land  Co.  (1911),  80  L.  J.  C.  426;    [1911]  1  Cb.  618. 

(c)  Re  Dover  Coalfield  Extension  (1907),  77  L.  J.  C.  94;    [1908]  1  Oh.  65. 
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Where  a  contract  is  made  by  an  agent  acting  for  a  principal  the 
■question  arises  whether,  in  relation  to  the  other  party,  the  agent,  or 
the  principal,  or  both  are  contracting  parties,  entitled  to  sue  and 
liable  to  be  sued  upon  the  contract. 

With  contracts  by  deed  inter  partes,  the  parties  are  determined 
exclusively  by  the  form  of  instrument;  and  it  is  immaterial  that 
the  persons  named  and  executing  as  parties  are  desci'ibed  to  be  and 
act  as  agents  for  others  who  are  named  as  their  principals;  for  the 
principal  can  acquire  no  right,  nor  incur  liability,  unless  himself 
named  or  designated  as  a  party  to  the  deed,  and  unless  it  is  executed 
on  his  behalf  with  authority  under  seal  (a).  Thus  where  a  master 
■of  a  ship  executes  a  charter  party  under  seal  in  his  own  name,  the 
shipowner  for  whom  he  acts,  not  being  a  party  to  the  deed,  cannot 
sue  upon  it  (&).     And  upon  the  same  principle  a  cestui  que  trust 

(o)  See  ante,  pp.   320,  331. 

(6)  Sohack  v.  Anthony  (1813),  1  M.  &  S.  673;  Gardner  v.  Lachlan  (1838)  8 
L.  J.  0.  82;  4  M.  &  Cr.  129;  Chapman  v.  Smith  (1907),  76  L.  J  O  394- 
[1907]  2  Oh.  97.  ' 
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cannot  sue  or  be  sued  upon  a  bond  or  covenant  made  by  and  in  the 
name  of  a  trustee  on  his  behalf  (c)  .—In  a  deed  poll  only  onet  party 
is  formally  named  as  such,  and  the  covenantee  is  identified  by  the 
name  or  designation  of  the  person  for  whose  benefit  the  covenant  is 
expressed  to  be  made  (d). 

A  simple  contract  in  writing  expressed  to  be  inter  partes  is  subject 
to  the  same  construction  as  a  deed,  as  to  the  effect  of  naming  the 
parties;  though  it  is  not,  like  a  deed,  exclusive  of  the  rights  and 
liabilities  of  principals  not  named  in  the  contract  (e);  "to  allow 
evidence  to  be  given  that  the  party  who  appears  on  the  face  of  the 
instrument  to  be  personally  a  contracting  party  is  not  such,  would 
be  to  allow  parol  evidence  to  contradict  the  written  agreement,  which 
cannot  be  done  "  (/). — Where  a  written  contract  is  not  expressly  made 
inter  partes  the  question  whether  the  agent  or  the  principal  is  the 
contracting  party  is  a  question  of  construction  depending  upon  the 
forms  and  terms  of  the  writing;  but  a  person  who  signs  a  contract 
in  his  own  name  without  qualification,  is  prima  facie  a  contracting- 
party  and  personally  liable  {g).  And  "  persons  signing  a  document, 
if  they  wish  to  exclude  their  own  liability,  must  show  that  they  sign 
for  some  other  person;  and  if  it  is  left  ambiguous  on  the  instrument, 
it  should  be  construed  against  the  person  signing  "(4).  Words 
merely  describing  a  person  as  "agent,"  "broker"  or  the  like  are 
not  alone  sufficient  to  exempt  him  from  personal  liability  {i) ;  for 
this  purpose  it  must  clearly  appear  that  he  contracts  "  for  "  or  "  on 
account  of  "  a  principal,  and  not  on  his  own  account  (fc). 

In  the  construction  of  contracts  made  by  an  agent  for  a  disclosed 
principal,  the  presumption  is  that  the  principal,  and  not  the  agent, 
is  the  contracting  party  (l).     "  It  is  more  consonant  to  the  general 

(e)  Pieh&rina's  claim  (1871),  L.  R.  6  Ch.  525.         „,,,,,.       , 

(J)  Marine   Insurance   Act,   1906,  ss.  6,   15,  86;   Sunderland  Marine  Insce.   v. 

/faarwey  (1851),  20L.  J.  Q.  B.  417;  16Q.B.  925.     „  ,^    ,   ,,,    ,„      „,         ,,. 
(«)  BeckJmrnv.  Drake  (1841),  11  L.  J.  Ex.  301;  9  M.  &  W    ^fi.^ff'i   ™  tks 

point,  ^wm.  Drake  v.  Boohham  (1843),  12  L.  J.  Ex.  486;   11  M.  &  W.  315.     See 

^(h  ^P^^tr.  Rigging  v.  Senicyr  (1841),  11  L.  J.  Ex.  199;   8  M.  &  W.  844 

8  cllUek  l\adm  (1852),  21  L.'  J.  C.  876;  9  Ha^  188;  Oooke  .  Wd^« 
(1856),  26  L.  J.  0.  P.  15;  1  0.  B.  N.  S.  153;  Paioe^  Walker  (1870),  39  L.  J. 
Ex.  109;   L.  B.  5  Ex.  173;    Weidner  v.  Haggett  (1876),  1  CI    P.  D.  533. 

ih)  Crompton,  J.,  Dedandes  v.  Gregory  (1860),  29  L.  J.  Q.  B.  93;  2  E.  &  1- 

^"(i)  Hough  V.  Manzam,s  (1879),  48  L.  J.  Ex.  398;  4  Ex.  D.  104;  .ff«*c/i^o« 
V.  Eaton   (1884),  13  Q.  B.  D.  8«1 ;  BOls  of  Exchange  Act,  1882,  s.  26.  . 

(k)  SoJuuell  V.  Bowditoh  (1876),  46  L.  J.  0.  P.  630;  1  0.  P.  D.  374,-  ff<»^ 
V.  Houghton  (1876),  46  L.  J.  Ex.  71;  1  Ex.  D.  357;  Pike  v.  Qngley  (1887),  5* 
L.  J.  Q.  B.  373;   18  Q.  B.  D.  708.  .    „    c    t^    u    iqa    o 

(?)  Littledale,  J.,   Tlwmmn  v.  Davenport  (1829),  7  L.  J.  0.  S.  K.  B.  IM,  » 
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principle  of  law  to  refer  all  transactions  of  agents  to  the  principal 
on  whose  account  they  were  entered  into;"  and  according  to  this 
principle  it  is  held  that  upon  contracts  with  carriers  the  consignee 
of  the  goods,  and  not  the  consignor,  is  presumptively  the  party 
entitled  to  sue  and  liable  to  be  sued,  as  being  the  principal  for  whom 
they  are  carried  by  the  directions  of  the  consignor  acting  as  agent; 
but  such  presumption  necessarily  varies  with  the  circumstances  (m). 
And  where  the  agent  is  authorised  to  delegate  his  authority,  the  sub- 
agent  is  empowered  to  establish  privity  between  the  ultimate  principal 
and  the  other  contracting  party  {n).  A  person  appointed  under 
sects.  116,  120  and  124  of  the  Lunacy  Act,  1890,  to  carry  on  the 
business  of  a  person  who  has  become  of  unsound  mind  is  not  personally 
liable  for  the  price  of  goods  ordered  (o).  In  the  case  of  a  railway] 
company  issuing  tickets  for  carrying  over  the  lines  of  other  companieSj 
the  issuing  company  is  presumptively  agent  for  the  other  companies 
as  to  the  carriage  over  their  lines  according  to  the  traffic  arrange- 
ments; and  each  company,  so  far  as  it  undertakes  the  carrying,  is 
presumptively  a  principal;  while  the  issuing  company  may  also  appear 
expressly  liable  on  the  entire  contract  (p). — Upon  this  principle  an 
undertaking  by  a  solicitor  on  behalf  of  a  client,  for  some  act  to  be 
done  by  the  latter  is  construed  presumptively  as  charging  the  client 
and  not  the  solicitor  (g);  but  in  the  exercise  of  its  jurisdiction  over 
solicitors,  as  officers  of  the  court,  the  court  is  not  bound  strictly  by 
the  law  applicable  to  contractual  obligations,  and  may  ensure  the 
performance  of  the  undertaking  by  an  order  against  the  solicitor 
personally  {r). 

"  An  agent  may  make  a  contract  by  which  he  may  become  per- 
sonally liable,  while  he  still  makes  it  on  behalf  of  his  principal,  so 
that  the  other  party  has  a  choice  to  go  against  either  the  one  or  the 
other;  that  is,  the  contract  may  be  such  as  to  make  the  principal  as 

B.  &  O.  78;  2  Sm.  L.  C.  368;  Bvana  v.  Emms  (1835),  3  A.  &  E.  132;  Fisher 
V.  Marsh  (1865),  34  L.  J.  Q.  B.  177;  6  B.  &  S.  411. 

(m)  Sale  of  Goods  Act,  1893,  s.  32;  Bmves  v.  Peek  (1799),  8  T.  K.  330. 
See  ff.  W.  Uy.  v.  Bagge  (1885),  54  L.  J.  Q.  B.  59»;  15  Q.  B.  D.  625. 

(«)   Quebec  ^  Richmond  Railroad  Co.  v.   Quinn  (1858),  12  Moo.  P.  0.  232. 

(o)  Pltempton  v.  BurUnshaw  (1908),  77  L.  J.  K.  B.  961;   [1908]  2  K.  B.  572. 

(;?>)  See  Voulhes  v.  Met.  Dist.  Ry.  (1880),  49  L.  J.  0.  P.  361;  5  C.  P.  D  157- 
Bofyper  v.  L.  #  i\r.  W.  Ry.  (1881),  50  L.  J.  Q.  B.  103.  ' 

(?)  Downman  v.  WUliams  (1845),  14  L.  J.  K.  B.  226;  7  Q.  B.  103;  Lewis  v 
Nicholson  (1852),  21  L.J.  Q.  B.  311;  18  Q.  B.  503.  See  Maybery  ,.  Mansfield 
(1846),  16  L.  J.  Q.  B.  102;  9  Q.  B..754. 

(r)  Senior  v.  Butt  (1827,),  5  L.  J.  0.  S.  K.  B.  136;  Re  Hilliard  (1845)  14 
L.  J.  K.  B.  225;  2  Dowl.  &  L.  919;  Ex  p.  Hales  (1907),  76  L.  J.  K  B  931- 
[1907]  2  K.  B.  539.  '         ' 
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well  as  the  agent  himself  a  party  to  the  contract  "  (s).  Where  goods 
are  bought  by  a  broker,  charging  himself  as  buyer  in  the  bought 
and  sold  notes,  both  broker  and  principal  are  presumptively  liable, 
so  that  the  seller  may  charge  either  (t).  And  the  liability  of  a  broker 
under  the  rules  o£  the  Stock  Exchange  does  not  exclude  the  liability 
of  his  principal  (m).  So  where  goods  are  shipped  under  a  bill  of 
lading  signed  by  the  master,  the  shipper  may  charge  either  the  master 
who  signs  the  contract  or  the  owner  of  the  ship  for  whom  the  master 
acts  (x). 

Where  the  contract  purports  to  bind  the  principal  only,  as  in  th'e 
case  of  brokers'  notes  expressed  in  the  terms  bought  or  sold  "  for," 
or  "  on  account "  of,  a  principal,  the  broker  may  also  be  liable  to 
his  employer  for  the  due  performance  of  the  contract  by  a  usage  of 
the  trade;  as  a  usage  that  if  the  principal  is  not  named  in  or  at  the 
time  of  the  contract  the  broker  shall  be  liable  (y) ;  or  a  usage  that  if 
the  principal  fail  to  pay  the  agent  shall  be  liable  (z).  Evidence  of 
usage  of  the  liability  of  the  agent  is  not  inconsistent  with  the  terms 
of  a  contract  which  purports  to  bind  the  principal;  but  evidence  of 
usage  that  the  agent  should  become  liable  instead  of  the  principal 
would  contradict  such  contract  and  is  inadmissible  (a).  And  if  an 
agent  has  contracted  in  writing  so  as  to  make  himself  personally 
liable,  evidence  of  usage  in  discharge  of  his  liability  is  inconsistent 
and  inadmissible  (6). 

Where  the  principal  and  the  agent  are  both  liable,  the  creditor  has 
the  election  which  to  sue.  "  In  general  the  question  of  election  can 
only  be  properly  dealt  with  as  a  question  of  fact;  but  there  may  be 
cases  in  which  the  act  of  the  oontractee  in  regard  to  his  dejilings  with 
or  proceedings  against  the  agent,  with  full  knowledge  of  the  facts 
and  freedom  of  choice,  may  be  such  as  to  preclude  him  in  point  of 
law  from  afterwards  resorting  to   the  principal"  (c).     Where  the 

(«)  Per  cur.  Blbinger  Gesdlschaft  v.  Claye  (1873),  42  L.  J.  Q.  B.  151;  L.  R. 
8  Q.  B.  318. 

CO   Oalder  v.  Bobell  (1871),  40  L.  J.  C.  P.  224;   L.  R.  6  O.  P.  486. 

(m)  Mortimer  v.   McCallan  (1840),  9  L.  J.  Ex.  73;'6  M.  &  W.   58. 

(»)  Priestley  v.   Fernie  (1865),  34  L.  J.  Ex.  176;   3  H.  &  C.  977. 

{y)  Humfrey  v.  Bale  (185S),  27  L.  J.  Q.  B.  390;  E.  B.  &  E.  1004;  Fleet  v. 
Murton  (1871),  41  L.  J.  Q.  B.  49;  L.  R.  7  Q.  B.  126;  Hutchinson  t.  Tatham 
(1873),  42  L.  J.  C.  P.  260;  L.  R.  8  C.  P.  482. 

(z)  Imperial  Bank  v.  Lond.  ^  Kath.  Bocks  (1877),  46  L.  J.  C.  335;  5  Ch.  D. 
195. 

{a)  Truemun  v.  Loder  (1840),  9  L.  J.  Q.  B.  165;  11  A.  &  E.  589;  Pike  v. 
Ongley  (1887),  56  L.  J.  Q.  B.  673;   18  Q.  B.  D.  708. 

(6)  Magee  v.  Atkinson  (1837),  6  L.  J.  Ex.  115;  2  M.  &  W.  440.  See  Johm^ton 
y.    Usborne   (1841),  11  A.  &  E.  549. 

(c)  Per  eur.  Curtis  v.  Waiiamson  (1874),  44  L.  J.  Q.  B.  29;   L.  R.  10  Q.  B.  69. 
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creditor  sued  the  contracting  agent  to  judgment,  he  was  taken  to 
have  made  a  conclusive  election  which  precluded  him  from  suing  the 
principal,  though  the  judgment  failed  of  satisfaction  through  the 
bankruptcy  of  the  agent;  but  no  legal  proceeding  short  of  judgment 
would  have  that  eSect  {d).  The  filing  of  an  affidavit  of  proof  in 
bankruptcy  against  the  agent,  on  which  no  further  proceeding  was 
taken  or  dividend  received,  was  held  not  to  preclude  a  subsequent 
action  against  the  principal  (e) ;  but  where  the  creditor  took  an  active 
part  at  a  meeting  of  the  creditors  of  the  agent,  and  there  was  con- 
siderable delay  in  proceeding  against  the  principal,  it  was  held  that 
there  had  been  an  election  to  look  to  the  agent  (/).  Taking  the 
contract  in  the  name  of  the  agent  after  demanding  the  name  of  the 
principal  does  not  exclude  the  liability  of  the  latter;  nor  does  a 
demand  of  payment  made  upon  the  agent  operate  as  an  election  to 
charge  him  only  (g).  Nor  does  the  taking  of  bills  drawn  by  the 
agent  in  payment,  which  are  afterwards  dishonoured  (h).  But  the 
creditor  may  by  his  conduct,  such  as  his  delay  in  charging  the  prin- 
cipal, reasonably  lead  him  to  infer  that  the  creditor  looked  to  the 
agent  only,  and  thereby  authorised  him  to  settle  with  his  agent,  and 
preclude  himself  from  afterwards  charging  the  principal  (i). 

The  contract  may  be  made  with  the  agent  alone,  without  any 
recourse  against  the  principal.  Mere  words  of  description,  unless 
they  show  the  character  in  which  agent  contracts,  are  not  sufficient  to 
relieve  him  from  liability,  and  this  is  a  question  of  construction  (k) . 
But  an  agent  does  not  become  liable  merely  because  his  principal 
cannot  be  sued  upon  the  contract;  as  in  the  case  of  an  agent  con- 
tracting for  the  government  (l). — An  agent  in  this  country  buying 
for  a  foreign  principal  presumptively  has  no  authority  to  pledge  the 
credit  of  the  foreign  principal,  and  the  credit  is  to  be  considered  as 
given  exclusively  to  the  agent  (m).     And  where  goods  were  sold  and 

(d)  Priestley  v.  Fernie  (ISftS),  34  L.  J.  Ex.  172;   3  H.  &  O.  977. 

(e)  Curtis  V.  WUliamson  (1874),  44  L.  J.  Q.  B.  27;  L.  B.  10  Q.  B.  57. 
(/)  Fell  V.  ParUn  (1882),  52  L.  J.  Q.  B.  99. 

(g)  Calder  y.  Dobell  (1871),  40  L.  J.  0.  P.  224;  L.  R.  6  O.  P.   486. 

(A)  TVUtwell  V.   Perrin,  4  0.  B.  N.  S.  412. 

(O  Macfarlane  v.  Gkmnacopulo  (1858),  28  L.  J.  Ex.  72;  3  H.  &  N.  860: 
Irvirbe  v.  Watson  (1880),  49  L.  J.  Q.  B.  531;  5  Q.  B.  D.  414;  Davison  v.  Donald- 
»m  (18S2),  9  Q.  B.  D.  623. 

(k)  Kennedy  v.  Oouveia  (1823),  3  D.  &  R.  503;  Paice  v.  Walker  (1870),  39' 
L.  J.  Ex.  109;  L.  R.  5  Ex.  173;  Gadd  t.  Houghton  (1876),  46  L.  J.  Ex.  71; 
1  Ex.  D.  357;  Southmdl  v.  Bowditch  (1876),  45  L.  J.  0.  P.  630;   1  C.  P.  D.  374. 

(0  Aiity  v.  Butchmmm  (1848),  17  L.  J.  0.  P.  304;  6  0.  B.  2-66;  Dunn  v. 
Maodonald  (1897),  66  L.  J.  Q.  B.  420;   [18i97]  1  Q.  B.  555. 

(m)  Thomson  y.  Davenport  (1829),  7  L.  J.  0.  S.  K.  B.  134;  9  B.  &  O.  78;: 


■350  PRINCIPAL  AND  AGENT. 

delivered  to  the  order  of  the  agent  acting  for  a  foreign  principal 
and  invoiced  to  the  agent  in  his  own  name,  it  was  held  that  the 
seller  could  not  charge  the  principal,  although  he  had  been  present 
and  assisted  at  the  selection  of  the  goods  (n) .  Conversely,  the  foreign 
principal  is  presumptively  not  entitled  to  sue  upon  the  contract  made 
by  the  agent,  for  the  right  to  sue  and  be  sued  are  correlative  (o) ; 
though  he  may  be  entitled  to  sue  in  respect  of  his  property  in  goods 
or  money  dealt  with  under  the  contract  (p). — But  it  is  competent  to 
the  agent  to  contract  for  the  foreign  principal  exclusively,  without 
recourse  to  himself,  as  by  means  of  a  written  contract  to  that  effect  (g). 
In  the  case  of  a  partner  in  a  foreign  firm  resident  in  this  country 
and  buying  goods  on  account  of  the  firm,  the  contract  presumptively 
binds  the  firm  and  may  be  charged  against  all  the  partners  according 
to  the  general  principles  of  partnership  agency  (r). 

In  charter  parties  made  by  an  agent  in  his  own  namfe,  it  is  usual 
to  insert  an  express  clause,  that  as  the  charter  party  is  made  on  behalf 
of  another,  the  liability  of  the  charterer  shall  cease  upon  the  shipping 
of  the  cargo;  thus  leaving  the  shipowner  to  his  remedies  against  the 
principal,  or  against  the  consignee  of  the  cargo,  or  to  his  lien  upon 
the  cargo;  and  the  clause  may  expressly  provide  for  a  lien  upon  the 
cargo  in  substitution  for  the  liability  of  the  charterer  in  whole  or  ia 
part  (s).  The  effect  of  such  clause  is  to  exempt  the  agent  from 
liability  for  any  breaches  occurring  after  the  cargo'  is  shipped;  and 
as  to  breaches  occurring  before,  it  is  a  question  of  construction  how 
far  he  remains  liable.  The  presumption  is  that  the  liability  con- 
tinues; but  by  express  unequivocal  terms  liability  may  be  excluded 
for  all  breaches,  as  well  before  as  after  the  shipping  of  the  cargo  (t). 
The  lien  upon  the  cargo  would  be  construed  as  presumptively  sub- 

2  Smi.  L.  C.  368;  Ilutton  v.  Bulloch  (1874),  L.  E..  9  Q.  B.  572;  Harper  v.  Keller, 
Sri/ant  ^  Co.   (1915),  84  L.  J.  K.  B.   1696. 

(«)  Patersion  v.  Gandaseqm  (1812),  15  East,  63;  2  Smi.  L.  C.  355;  Addison 
V.   Gamdas^equi  (1812),  4  Taunt.  573;   2  Smi.  L.  C.  361. 

(o)  Blbinger  GesdlschMft  v.  Claye  (1873),  42  L.  J.  Q.  B.  151;  L.  R.  18  Q.  B. 
313;   Mildred  v.  Maspons  (1883),  53  L.  J.  Q.  B.  33;   8  Ap.  Ca.  874. 

(p)  Msbourg  v.  Bruchner  (1858),  27  L.  J.  C.  P.  90;  3  C.  B.  N.  S.  872; 
Kaltenhach  v.  Lewis  (1885),  55  L.  J.  0.  68;   10  Ap.  Ca.  617. 

(?)  Green  v.  Kopke  (1856),  25  L.  J.  0.  P.  297;  18  C.  B.  549;  Miller,  Gibb  # 
Co.  V.  Smith  ^  Tyrer  (1917),  86  L.  J.  K.  B.  1259;   [1917]  2  K.  B.  141. 

(r)  Bottomley  v.  Nuttall  (1858),  28  L.  J.  C.  P.  110;  5  C.  B.  N.  S.  122. 

(»)  Bannister  v.  Breslauer  (1867),  36  L.  J.  0.  P.  195;  L.  R.  2  C.  P.  497 
Gr/a/  V.  Carr  (1872),  L.  R.  6  Q.  B.  522;  KisA  v.  Cory  (1875),  44  L.  J.  Q.  B 
205;  'L.  E.  10  Q.  B.  553;  Lifter  v.  Fan  Haan^bergen  (1876),  45  L.  J.  Q.  B 
495;  1  Q.  B.  D.  269. 

(0  Chri^toferson  v.  (Hawsen  (1872),  41  L.  J.  Q.  B.  217;  L.  R.  7  Q.  B.  509 
LacTchart  v.  Falk  (1874),  44  L.  J.  Ex.  105;  L.  R.  10  Ex.  132;  Wagstaf  v 
Anderson  (1880),  49  L.  J.  C.  P.  485;   5  C.  P.  D.  171. 
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stituted  for  and  co-extensive  with  the  liabilities  excluded  by  the  clause 
of  cesser  (u).  And  the  rule  of  construction  has  been  laid  down,  that 
"  where  the  words  of  the  absolving  part  of  the  clause  plainly  show 
that  all  liability  is  to  cease  on  loading,  it  is  to  cease  both  as  to 
antecedent  and  future  liabilities,  and  without  regard  to  any  lien; 
but,  where  the  words  of  the  absolving  part  are  open  to  either  inter- 
pretation, then,  without  regard  to  lien,  liability  as  to  future  transac- 
tions is  not  to  accrue;  but  liability  as  to  antecedent  breaches  is  to 
cease  only  so  far  as  an  equivalent  lien  is  given  "  (x).  Where  the 
charterer,  being  the  real  principal,  contracts  as  agent  only,  with  the 
above  clause  of  cesser  of  liability,  he  may  sue  or  be  sued,  as  principal; 
for  the  clause  does  not  apply  to  him  in  that  character  (y).  And  If 
he  claims  as  consignee  under  a  bill  of  lading  incorporating  the  con- 
ditions of  the  charter  party,  the  clause  pf, cesser  is  not  included,  because 
inconsistent  with  the  bill  of  lading  (2) .  The  clause  receives  the  same 
construction  in  favour  of  a  charterer  who  contracts  in  his  own  name; 
and  a  waiver  of  the  lien  by  the  shipowner  delivering  the  goods  at 
his  request  does  not  revive  the  liability  as  charterer  (a) . 

"  If  a  person  sells  goods,  supposing  at  the  time  of  the  contract 
he  is  dealing  with  a  principal,  but  afterwards  discovers  that  the 
person  with  whom  he  has  been  dealing  is  not  the  principal  in  the 
transaction,  but  agent  for  a  third  person,  though  he  may  have  in  the 
meantime  debited  the  agent  with  it,  he  may  afterwards  recover  the 
amount  from  the  real  principal;  subject,  however,  to  this  qualification, 
that  the  state  of  the  account  between  the  principal  and  the  agent  is 
not  altered  to  the  prejudice  of  the  principal"  (6).  And  the  same 
rule  presumptively  applies,  where  the  seller  knew  that  he  was  dealing 
with  an  agent,  but  who  did  not  disclose  the  name  of  his  principal, 
80  that  there  was  no  opportunity  of  debiting  the  latter  (c).  And 
where  the  principal  is  named,  taking  the  contract  in  the  name  of 

(«)  CUn?c  V.  Radford  (1891),  60  L.  J.  Q.  B.  388;  [1891]  1  Q.  B.  625;  Hamen 
V.  Harrold  (1894),  63  L.  J.  Q.  B.  744;    [1894]  1  Q.  B.  1612. 

(«)  P«-  cur.  French  v.  Gerber  (1876),  1  O.  P.  D.  744;  affd.  (1877),  46  L.  J. 
C.  P.  320;  2  0.  P.  D.  246. 

{y)  Schmalz  v.  Avery  (1851),  20  L.  J.  Q.  B.  228;   16  Q.  B.  655. 

(2)  GulUsohen  v.  Stevxirt  (1883),  53  L.  J.  Q.  B.  173;  13  Q.  B.  D.  317.  See 
Temperley  8.S.  Co.  v.  Smyth  (1905),  74  1,.  J.  K.  B.  876;    [1905]  2  K.   B.  791. 

(a)  Sanguinetti  v.  Pacific  Steam  Nav.  Co.  (1876),  46  L.  J.  Q.  B.  105; 
2  Q.  B.  D.  238. 

(b)  Tenterden,  O.  J.,  Thomson  v.  Davenport  (1829),  7  L.  J.  0.  S.  K.  B. 
134;  9  B.  &  C.  86;  2  Smi.  L.  C.  36S.  See  per  cur.  Armstrong  v.  Stokes  (1872) 
41  L.  J.  Q.  B.  256;  L.  R.  7  Q.  B.  603. 

(o)  Thomson  y.  Davenport  (18B9),  7  L.  J.  0.  S.  K.  B.  134;  9  B.  &  O.  78;  2 
Smi.  L.  0.  368;  Irvine  v.  Watson  (1S80),  49  L.  J.  Q.  B.  631;  5  Q.  B.  D.  414. 
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the  agenf,  as  party  does  not  necessarily  discharge  the  principal  (d). — 
Upon  the  same  principle  an  undisclosed  or  dormant  partner  of  a  firm 
may  be  sued  jointly  with  the  ostensible  partners  upon  a  contract  with 
the  firm;  or  the  ostensible  partners  may  be  sued  alone  as  being  the 
actual  parties  to  the  contract  (e). 

It  is  also  "  a  well-established  rule  of  law,  that  where  a  contract 
not  under  seal  is  made  with  an  agent  in  his  own  name  for  an  undis- 
closed principal,  either  the  agent  or  the  principal  may  sue  upon  it; 
the  defendant  in  the  latter  case  being  entitled  to  be  placed  in  the 
same  situation,  at  the  time  of  the  disclosure  of  the  real  principal,  as 
if  the  agent  had  been  the  contracting  party.  This  rule  is  most 
frequently  acted  upon  in  sales  by  factors,  agents,  or  partners,  in 
which  cases  either  the  nominal  or  real  contractor  may  sue;  but  it 
may  be  equally  applied  toother  cases  "  (/).  Accordingly  where  a 
trustee  purported  to  sell  under  the  trusts  and  powers  of  a  wiU,  and 
it  appeared  from  the  particulars  of  sale  that  he  could  not  show  a 
complete  title  in  himself  to  sell  the  property,  he  was  held  entitled  to 
enforce  specific  performance  against  the  purchaser,  having  been  autho- 
rised, prior  to  the  sale,  by  all  the  parties  interested  beneficially  to 
sell  the  property  {g).  The  rule  applies  to  foreign  principals  and 
agents;  but  not  to  a  foreign  principal  contracting  through  an  English 
agent,  the  contract  in  the  latter  case  being  presumptively  made  with 
the  agent  exclusively  of  the  foreign  principal  (h). — ^Upon  this  prin- 
ciple where  a  loan  is  made  of  the  money  of  a  firm  by  one  of  the 
partners,  all  the  partners  may  join  in  suing  for  it,  upon  proof  that 
the  money  was  lent  upon  a  partnership  account;  but  the  mere  fact 
of  the  money  being  partnership  assets  is  not  conclusive,  because  it 
may  represent  a  drawing  on  account  by  the  partner  making  the  loan 
or  another  authorised  withdrawal  of  the  assets  as  between  himself 
and  his  co-partners  (i).  So  it  was  held  that  all  the  partners  of  a  firm 
might  sue  upon  a  guarantee  given  to  one  of  them  to  secure  a  loan  of 

(^)   Colder  v.  Dobell  (1871),  40  L.  J.  C.  P.  224;  L.  E.  6  O.  P.  4«.6. 

(e)  J)e  Mautort  v.  Saunders  (1830),  9  L.  J.  0.  S.  K.  B.  51;  1  B.  &  Ad.  398; 
Davis  V.  Morris  (1883),  62  L.  J.  Q.  B.  401;  10  Q.  B.  D.  436.  See  Mx  p.  main 
(1879),  12  Ch.  D.  522. 

(/)  Per  our.  Sims  v.  Band  (1833),  5  B.  &  Ad.  393;  per  cur.  ,Spurr  v.  Cass 
(1870),  39  L.  J.  Q.  B.  250;  L.  R.  5  Q.  B.  659. 

{g)  Re  Baker  and  Selmon's  Contract  (1906),  76  L.  J.  C.  235;  [1907]  1  Ch. 
238. 

(A)  Mildred  v.  Masipons  (1883),  53  L.  J.  Q.  B.  33;   8  Ap.  Ca.  1874. 

(j)  Alexander  v.  Barher  (1831),  1  L.  J.  Ex.  40;  2  Cr.  &  J.  133;  Cooke  v. 
Seeley  (1848),  17  L.  J.  Ex.  283;  2  Ex.  746;  Alliance  Bank  v.  Kearsley  (1871), 
40  L.  J.  C.  P.  249;  L.  E.  6  C.  P.  433;  Baokhwise  v.  Vharlton  (1878.),  8 
Ch.   D.   444. 
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the  partnership  money  (fc) .  So  if  one  partner  sells  partnership  pro- 
perty on  behalf  of  the  firm,  all  the  partners  may  join  in  suing  for 
the  price;  but  if  he  sells  it  as  his  own  they  cannot  charge  the  buyer 
upon  the  contract  of  sale  (I).  And  where  goods  are  bought  by  one 
person  in  his  own  name  acting  on  account  of  several  others  who  are 
interested  in  the  purchase  all  may  join  in  suing  the  seller  (m).  Upon 
the  same  principle  where  a  business  is  carried  on  by  and  in  the  name 
of  two  persons  for  the  benefit  of  one  of  them  only,  he  may  sue  alone, 
as  being  the  principal,  upon  a  contract  made  with  both  in  the  course 
of  the  business  (n).  But  in  all  cases  the  principal  must  adopt  the 
contract  as  made  by  his  agent,  though  it  differ  in  its  terms  from  the 
authority'  given  (o). — Upon  a  similar  principle,  where  money  of  the 
principal  has  been  obtained  from  an  agent  by  mistake  or  fraud, 
either  the  principal  or  the  agent  may  in  general  sue  upon  the  implied 
contract  for  repayment  (p). 

The  rule  applies  in  general  to  contracts  in  writing,  not  under  seal, 
so  far  as  is  consistent  with  the  writing:  "  it  is  competent  to  show  that 
one  or  both  of  the  contracting  parties  were  agents  for  other  persons, 
and  acted  as  such  agents  in  making  the  contrast,  so  as  to  give  the 
benefit  of  the  contract  on  the  one  hand  to,  and  charge  with  liability 
on  the  other,  the  unnamed  principals:  and  this,  whether  the  agree- 
ment be  or  be  not  required  to  be  in  writing  by  the  Statute  of  Frauds: 
and  this  evidence  in  no  way  contradicts  the  written  agreement.  It 
does  not  deny  that  it  is  binding  on  those  whom,  on  the  face  of  it, 
it  purports  to  bind;  but  shows  that  it  also  binds  another,  by  reason 
that  the  act  of  the  agent,  in  signing  the  agreement  in  pursuance  of 
his  authority,  is  in  law  the  act  of  the  principal ' '  (g) .  Evidence  is 
not  admissible  to  discharge  the  person  who  appears  as  party  upon 
the  written  contract,  nor  to  contradict  the  writing  as  to  the  description 
of  the  party  as  principal:  unless  his  name  or  description  is  so  inserted 

(h)  Garrett  v.   Handley  (1824),  4  B.  &  C.  664. 

(l)  Lucas  V.  De  la  Com-  (1813),  1  M.  &  S.  249;  Skinner  v.  Stocks  (1821),  4 
JB.  &  Aid.  437:  Bob'wn  v.  Srummond  (1831),  9  L.  J.  0.  S.  K.  B.  187:  2 
B.  &  Ad.  303. 

(m)  Cotfmy  f.  Fennell  (1830),  8  L.  J.  0.  S.  K.  B.  302;  10  B.  &  C.  €71; 
Phelps  V.  Lyle  (1839),  8  L.  J.  Q.  B.  236;   10  A.  &  E.  113. 

(«)  Spurr  V.  Cass  (1870),  39  L.  J.  Q.  B.  249;  L.  R.  5  Q.  B.  656. 

(o)  Lucas  V.  Be  la  Cour  (1813),  1  M.  &  S.  250;  Smethurst  v.  Taylor  (1844) 
14  L.  J.  Ex.  86;  15  M.  &  W.  545. 

(p)  HoU  V.  Ely  (1853),  1  E.  &  B.  795;  Colonial  Bank  v.  E<cchang0  IBank 
of  Yarmouth  (1886),  55  L.  J.  P.  0.  14;   11  Ap.  Ca.  84. 

(?)  Per  cur.  Biggins  v.  Senior  (1841),  11  L.  J.  Ex.  199;  8  M.  &  W.  844; 
RederiaUiebolaget  Argonaut  v.  Hani  (1918),  87  L.  J.  K.  B.  991;  [1918]  2 
K.  B.  247;  Fed.  Brughorn,  Ltd.  v.  Rederiaktiebolaget  Transatlantic  (1919~)  »8 
L.  J.  K.  B.  233;   [1919]  A.  C.  203. 
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by  mistake,  and  contrary  to  the  true  contract  between  the  parties  {r) . 
So  where  the  policies  of  a  mutual  assurance  association  are  expressly 
restricted  to  members,  a  party  interested  as  undisclosed  principal 
cannot  sue  or  be  sued  on  a  policy  made  by  a  member  (s) . — The  same 
principle  applies  with  contracts  required  to  be  in  writing  by  the 
Statute  of  Frauds ;  the  unnamed  principal  may  sue  and  be  sued  upon 
the  written  contract  signed  by  the  agent  in  his  own  name  (t). 

Bills  of  exchange  and  promissory  notes  are  exceptions  to  this  rule. 
According  to  the  law  merchant  by  which  bills  of  exchange  were 
regulated,  and  which  was  made  applicable  to  promissory  notes  by 
Statute  3  &  4  Anne,  c.  8,  no  person  could  be  sued  unless  he  appeared 
as  party  by  name  or  designation  on  the  face  of  the  instrument;  nor 
could  any  person  sue  unless  he  was  named  therein  as  payee  or  pro- 
misee, or  unless  he  became  entitled  as  indorsee  or  bearer  (m).  A  bill 
of  exchange  cannot  be  sued  upon  as  such  unless  it  be  accepted  by  the 
person  (or  some  agent  acting  for  him)  named  or  otherwise  indicated 
with  reasonable  certainty  therein  as  the  drawee  to  whom  it  is 
addressed  (x);  and  any  other  person  purporting  to  accept  would  not 
be  liable,  unless  his  -signature  oould  be  construed  as  binding  him  to 
a  collateral  guarantee  {y) .  Therefore,  no  person  can  sue  or  be  sued 
as  an  undisclosed  principal  upon  these  instruments. — Hence  a  person 
who  signs  or  accepts  a  bill  or  makes  a  promissory  note  in  his  own 
name,  although  he  describes  himself  as  agent,  trustee,  or  the  like,  is 
taken  to  be  personally  liable,  in  favour  of  the  validity  of  the  instru- 
ment; unless  he  expressly  on  the  face  of  the  bill  or  note  excludes 
all  personal  liability  {z).     If  the  parties  to  a  bill  or  note  describing 

(»•)  Jones  V.  Littledale  (1837),  6  L.  J.  K.  B.  169;  6  A.  &  E.  486;  Humble  v. 
Hunter  (1848),  17  L.  J.  Q.  B.  310;  12  Q.  B.  310;  Holding  v.  Elliott  (1850),  29 
L.  J.  Ex.  134;  5  H.  &  N.  117;  Wake  v.  Harroqi  (1861),  31  L.  J.  Ex.  451; 
1   H.   &  e.  202. 

(s)  United  Kingdom  Assce.  v.  Nevill  (1887),  56  L.  J.  Q.  B.  522;  19  Q.  B.  D. 
110;.  Montgomerie  v.  United  Kingdom  Assce.  (1891),  60  L.  J.  Q.  B.  429; 
[1891]   1   Q.  B.  370.     See  Marine  Insurance  Act,  1906,  s.  85. 

(0  Bateman  v.  Philli/ps  (1811),  15  East,  272;  Triwman  v.  Loder  (1840),  9 
L.  J.  Q.  B.  165;  11  A.  &  E.  589. 

(«)  Emly  V.  Lye  (1812),  15  East,  7;  Miles'  claim  (1874),  43  L.  J.  C.  732; 
L.  E.  9  Ch.  635;  confirmed  by  Bills  of  Exchange  Act,  1882,  s.  23. 

(«)  Bills  of  Exchange  Act,  1882,  ss.  5,  6,  17,  26;  Davis  v.  Clarke  (1844)  13 
L.  J.  Q.  B.  305;  6  Q.  B.  16;  Lindus  v.  Bradmell  (1848),  17  L.  J.  C.  P.  121; 
5  C.  B.  683;  Fielder  v.  Marshall  (1861),  30  L.  J.  C.  P.  158;  9  0.  B.  N.  S. 
606. 

(y)  Steele  v.  McKinlay  (1881),  5  Ap.  Ca.  754;  Re  Barnard  (1886),  55  L.  J.  C, 
935;   32  Ch.  D.  447. 

(z)  Billa  of  Exchange  Act,  18S2,  s.  26;  Leadbitter  v.  Farrow  (1816),  5  M.  &  S. 
345;  Mare  v.  Charles  (1856),  25  L.  J.  Q.  B.  119;  5  E.  &  B.  97«;  Price  v. 
(Taylor  (1860),  29  L.  J.  Ex.  331;  5  H.  &  N.  540;  Gray  v.  Raper  (1866), 
L.  R.  1  O.  P.  694. 
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themselves  as  "  directors  "  or  "  secretary "  of  a  company,  do  not 
expressly  state  that  they  are  acting  on  behalf  of  the  company,  they 
are  held  personally  liable  (a) ;  and  if  directors  sign  a  bill  or  note  in 
form  joint  and  several,  they  are  taken  to  be  personally  liable  by  reason 
of  the  several  liability  (b).  Nor  in  such  cases  does  the  affixing  the 
seal  of  the  company  exclude  their  personal  liability,  where  the  parties 
do  not  use  terms  to  exclude  it  (c) .  On  the  other  hand,  if  they  suffi- 
ciently express  that  they  sign  or  accept  on  behalf  of  the  company  they 
would  not  be  personally  liable;  and  the  bill  or  note  may  then  bind 
the  company,  if  the  parties  in  fact  acted  under  the  authority  of  the 
•company  (d).  If  the  company  is  incorrectly  named  in  the  instru- 
ment, as  by  omitting  the  word  "  limited,"  a  director  or  officer  signing 
it  is  made  personally  liable  by  the  Companies  (Consolidation)  Act, 
1908,  s.  63  (e). — An  agent  signing  a  bill  or  note  may  exclude  his 
personal  liability  by  adding  the  words  "  per  pro,"  or  "  by  procuration 
of,"  or  any  equivalent  expression  indicating  that  he  signs  for  or  on 
behalf  of  a  named  principal  (/).  A  person  taking  the  bill  with  such 
signature  is  affected  with  notice  of  the  agency,  and  is  bound  to  prove 
that  the  authority  to  sign  exists  in  fact  and  is  properly  executed 
on' that  occasion  (g).  But  bankers  are  protected  in  paying  in  the 
ordinary  course  of  business  cheques  and  bills  which  are  drawn  upon 
them  as  payable  to  order  on  demand,  though  the  indorsement  is 
made  by  an  agent  without  authority  (h). 

If  the  creditor  contracted  with  the  agent  as  principal  without  notice 
of  any  agency,  his  right  to  charge  the  undisclosed  principal  is  subject 
to  the  allowance  in  account  of  all  payments  made  by  the  principal 
to  the  agent  on  account  of  the  contract  before  the  agency  was  dis- 
closed and  whilst  the  creditor  trusted  to  the  agent  only;  for  in  such 
case  the  credit  of  .the  principal  is  not  in  any  way  pledged  (i).     If 

(a)  PmUva  V.  Cornell  (1850),  19  L.  J.  Ex.  305;  5  Ex.  381;  Bottondey  v. 
Fisher  (1862),  31  L.  J.  Ex.  417;   1  H.  &  C.  211. 

(J)  Kmley  t.  Storey  (1848),  18  L.  J.  Ex.  8;   3  Ex.  3. 

(c)  Button  V.  Marsh  (1871),  40  L.  J.  Q.  B.  175;  L.  R.  6  Q.  B.  361. 

{d)  Chapman  v.  Smethurst  (1909),  78  L.  J.  Q.  B.  654;  [1909]  1  K.  B.  927. 
See  Companies  (Consolidation)  Act,  1908,  s.  77. 

(e)  Penrose  v.  Martyn  (1859),  28  L.  J.  Q.  B.  28;  E.  B.  &  E.  499;  Atkins  v. 
Wardle  (1889),  58  L.  J.  Q.  B.  377. 

(/)  BUls  of  Exchange  Act,  1882,  s.  26;  Ex  p.  BuoUey  (1845),  14  L.  J.  Ex. 
341;  14  M.  &  W.  469. 

ig)  Bills  of  Exchange  Act,  1862,  b.  25;  DicMnson  v.  Valpy  (1829),  8  L.  J. 
0.  S.  K.  B.  51;  10  B.  &  O.  128;  Davids~on  v.  Stanley  (1841),  2  Man.  &  a.  721. 

(A)  Bills  of  Exchange  Act,  1882,  s.  60;  Charles  v.  Blachwell  (1877),  46  L.  J. 
C.  P.  368;  2  C.  P.  D.  151.- 

(«)  Armstrong  v.  Stohes  (1872),  41  L.  J.  Q.  B.  253;  L.  R.  7  Q.  B.  698. 
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the  creditor  contracted  professedly  with  an  agent,  as  in  the  case  of 
dealing  with  the  broker  or  other  recognised  agent,  though  the  prin- 
cipal was  not  named,  he  has  the  security  of  the  principal  as  well  as 
that  of  the  agent,  and  he  is  not  affected  by  payments  made  by  the 
principal  to  the  agent  or  by  the  state  of  account  between  them;  the 
principal  is  bound  to  see  that  his  agent  pays,  and  the  giving  of  money 
to  the  agent  for  that  purpose  does  not  amount  to  payment  unless  the 
money  is  actually  so  applied  (k).     But  in  the  latter  case,  if  the 
creditor  by  conduct  or  representations  induces  the  principal  debtor 
to  believe  that  his  agent  has  satisfied  the  debt  and  that  he  may  safely 
settle  with  his  agent  upon  that  footing,  the  creditor  can  only  charge 
the  principal  upon  the  condition  of  allowing  the  state  of  account 
between  the  principal  and  the  agent  (I).    Where  goods  were  sold  upon 
the  terms  of  "  cash  on  or  before  delivery,"  delivery  of  the  goods  by 
the  seller  without  requiring  payment  was  held  not  sufficient  to  justify 
the  principal  in  believing  that  they  were  paid  for  by  his  agent  so 
as  to  discharge  himself  by  payment  to  him  (m).     The  creditor  by 
merely  taking  a  bill  or  security  in  payment  from  the  agent,  which 
is  dishonoured,  is  not  precluded  from  afterwards  charging  the  prin- 
cipal (n);  but  in  such  case  the  principal  would  be  justified  in  putting 
the  agent  in  funds  to  meet  the  bill,  and  to  the  extent  of  his  advances 
would  be  exonerated  against  the  creditor  (o).     Mere  delay  of  the 
creditor  in  enforcing  payment  does  not  justify  the  principal  in  settling 
with  his  agent  without  ascertaining  that  he  has  paid  the  creditor,  and 
the  principal  remains  chargeable  (p).     And  delay  of  the  creditor 
pending  which  the  principal  had  re-sold  the  goods  to  a  buyer  who 
had  become  insolvent,  was  held  to  be  no  answer  to  the  claim  of  the 
creditor  (g). 

If  the  principal  intrusted  the  agent  with  the  possession  of  goods 
as  the  apparent  owner  with  authority  to  sell  in  his  own  namte,  and 
the  buyer  contracted  with  the  agent  in  the  belief  that  he  was  the 
owner  without  notice  of  any  agency,  the  principal  is  identified  with 

(;t)  Parke,  B.,  Heald  v.  Kenworthy  (1855),  24  L.  J.  Ex.  76;  10  Ex.  739; 
per  ow.  Armstrong  v.  Stolces  (1872),  41  L.  J.  Q.  B.  253;   L.  ».  7  Q.  B.  596. 

(0  Irvine  v.  Watson  (1880),  49  L.  J.  Q.  B.  531;  5  Q.  B.  D.  414;  Davison  v. 
Donaldson  (1882),  9  Q.  B.  D.  621. 

(m)  Irvine  v.  Watsmi  (1880),  49  L.  J.  Q.  B.  531;   5  Q.  B.  D.  414. 

(«)  Macfarlane  v.  Giannacopido  (1858),  28  L.  J.  Ex.  72;  3  H.  &  N.  860; 
Keay  V.  Fenwiok  (1876),  1  0.  P.  D.  745. 

(d)  Smyth  V.  Anderson  (1849),  18  L.  J.  C.  P.  109;    7  0.  B.  21. 

(V)  Davison  v.   Donaldson   (1882),  9  Q.  B.  D.  621. 

Ig)  Campbell  v.   Hicks   (1858),  28  L.  J.  Ex.  70. 


PARTIES  TO  CONTKACTS  OP  AGENTS,  357 

the  agent  to  the  extent  that  in  an  action  by  the  principal  for  the 
price,  the  buyer  may  plead  payment  to  the  agent  before  notice  of 
the  agency,  or  set-off  of  a  debt  of  the  agent  which  accrued  due  before 
notice  (r).  And  private  instructions  to  the  agent  restrictive  of  his 
apparent  ownership  and  authority  do  not  affect  the  rights  of  the 
buyer  (s) . — If  the  buyer  knows"  that  the  seller  is  acting  as  an  agent, 
a  payment  to  the  agent  depends  for  validity  against  the  principal, 
upon  the  authority  of  the  .agent  to  receive  payment.  A  factor  is 
presumptively  authorised  to  receive  payment  by  virtue  of  his  employ- 
ment; a  broker  is  not  so  (t).  A  factor  in  advance  to  his  principal 
acquires  a  Hen  upon  the  price  of  the  goods  for  the  balance  of  his 
account,  and  payment  to  him  discharges  the  buyer  to  the  extent  of 
the  lien,  though  the  principal  may  have  interposed  with  notice  to 
pay  to  himself  (m).  The  authority  in  a  factor  or  agent  to  receive 
payment  is  presumptively  restricted  to  payment  in  cash  only,  and 
does  not  extend  to  discharging  the  claim  by  a  set-off  of  his  own 
debt  (a;) ;  except  where  the  authority  is  coupled  with  an  interest,  as 
in  the  case  of  a  factor  having  a  lien  for  advances  who  may  settle  his 
claim  as  he  thinks  proper  (t/);  and  except  where  there  is  a  usage  in 
the  trade  authorising  a  settlement  in  account  with  the  agent  (z). 
A  payment  by  cheque  is  a  legitimate  transaction  equivalent  to  a 
money  payment  (a). 

If  a  factor,  who  by  virtue  of  his  employment  is  in  general  intrusted 
with  the  possession  of  goods  and  authority  to  sell  in  his  own  nam©, 
sells  them  to  a  buyer  who  deals  with  him  in  the  belief  that  he  is  the 
priQcipal,  the  buyer  may  set  off  a  debt  of  the  factor  against  the 
claim  of  the  undisclosed  principal  for  the  price  of  the  goods  (&). 

(y)  Barries  v.  Imperial  Ottoman  Bk.  (1873),  43  L.  J.  0.  P.  3;  L.  R.  9  C.  P. 
38;  Natiorml  Merc.  Bh.  v.  Hampmn  (1880),  49  L.  J.  Q.  B.  480;  5  Q.  B.  D. 
177.  Cf.  Mildred  v.  Muspons  (1883),  53  L.  J.  Q.  B.  33;  8  Ap.  Ca.  874;  Montagu 
y.  Foi-wood,  [1893]  2  Q.  B.  350. 

(s)  Sx  p.  Dixon  (1876),  46  L.  J.  Bk.  20;  4  Ch.  D.  133.     See  mte,  p.  326. 

it)  See  post,  p.  364. 

(m)  Hudson  V.  Granger  (1821),  5  B.  &  Aid.  27;  Warner  v.  M'Kay  (1636), 
5  L.  J.  Ex.  276;  1  M.  &  W.  691. 

(»)  Fish  V.  Kem/pton  (1849),  18  L.  J.  C.  P.  206;  7  C.  B.  687;  Pearson  v.  Scott 
<1«78),  47  L.  J.  C.  705;  9  Ch.  D.  198;  'Pape  v.  We»tacott  (1893),  63  L.  J.  Q.  B. 
222;   [1894]  1   Q.  B.  272. 

(y)  Warner  v.  M'Kay  (1836),  5  L.  J.  Ex.  276;  1  M.  &  W.  591;  Barker  v. 
Greenwood  (1837),  6  L.  J.  Ex.  Eq.  54;   2  Y.  &  C.  Ex.  414. 

(z)  Strong  v.  Eart  (1827),  5  L.  J.  0.  S.  K.  B.  82;  6  B.  &  C.  160;  CatteraU 
■p.  Hindle  (1867),  L.  R.  2  O.  P.  368. 

(a)  International  Sponge  Importers,  Ltd.  v.  Watt  (1911),  81  L.  J.  P.  C.  12: 
[1911]  S.  C.  279. 

(J)  Gemye  v.  Clagett  (1797),  7  T.  R.  359;  2  Sm.  L.  0.  135.  As  to  set-off, 
see  post,  p.  758. 
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But  in  tho  case  of  a  broker,  whose  regular  course  of  employment  is 
to  sell  goods  as  agent  without  being  intrusted  with  the  possession 
or  apparent  ownership,  the  principal  is  not  afiected  by  any  dealings 
between  him  and  the  buyer,  except  those  involved  in  the  terms  of 
the  contract;  and  therefore  he  'cannot  be  met  by  a  set-off  of  a  debt 
of  the  agent  (c).  Upon  the  same  principle,  if  a  partner,  authorised 
to  deal  with  the  partnership  property  in  his  own  name,  sells  to  a 
buyer  who  contracts  with  him  in  the  belief  that  he  is  the  sole  owner 
and  without  any  notice  of  the  partnership,  the  buyer  may  set  off  a 
debt  of  the  selling  partner  against  the  joint  claim  of  the  partners 
for  the  price  (d).  Where  goods  were  bought  of  an  agent  upon  the 
express  terms  of  payment  by  discharging  a  debt  of  the  agent,  it  was 
held  that  if  the  principal  had  authorised  the  agent  to  act  as  owner, 
and  the  buyer  had  dealt  with  him  in  the  belief  that  he  was  owner, 
the  principal  could  adopt  the  sale  only  according  to  the  terms  of 
payment  agreed  upon  (e). 

But  if  the  buyer  knew  the  seller  to  be  an  agent,  though  he  did  not 
know  who  the  principal  was,  he  would  be  precluded  from  setting  off 
the  debt  of  the  agent  (/);  as  in  dealing  with  a  factor,  knowing  him 
to  be  acting  in  the  capacity  of  an  agent  (g).  So  if  the  buyer  was 
in  doubt  whether  the  seller  was  acting  as  principal  or  agent,  and 
did  not  inquire,  he  cannot  claim  to  set  off  his  debt  against  the  price; 
for  the  iground  of  his  right  to  treat  the  agent  as  principal  is  that 
the  real  principal  has  permitted  him  to  act  as  such  and  thereby 
induced  the  buyer  to  believe  him  to  be  the  owner  (h).  The  means 
of  knowledge  of  the  agency,  suHicient  to  discredit  a  belief  that  the 
agent  was  acting  as  principal,  would  be  equivalent  to  knowledge  in 
excluding  the  set-off  (i).  And  if  the  buyer  himself  deals  through 
an  agent,  the  knowledge  of  his  agent  that  the  apparent  seller  was  a 
factor  selling  on  account  of  a  principal  is  equivalent  to  knowledge 
of  that  fact  in  the  buyer  (fc).  The  buyer  cannot  in  any  case  avail 
himself  of  any  set-off  or  dealing  with  the  agent  which  has  arisen 

(e)  Baring  v.   Carrie  (1818),  2  B.  &  Aid.  137. 

(<?)  Stracey  v.  Deei/  (1789),  7  T.  B.  361,  n.  (o). 

(e)  Eamazotti  v.  Bowring  (1859),  29  L.  J.  O.  P.  30;   7  C.  B.  N.  S.  851. 

(/)  Gordm  v.  Ellis  (1846),  15  L.  J.  0.  P.  178;  2  C.  B.  821;  Semmza  v. 
Brinsley  (1865),  34  L.  J.  C.  P.  161;   18  C.  B.  N.  S.  467. 

ig)  Fish  V.  Kempton  (1849),  18  L.  J.  O.  P.  206;   7  0.  B.  687. 

(A)  Cmhe  v.  Eshdby  (1887),  56  L.  J.  Q.  B.  506;   12  Ap.  Ca.  271. 

(i)  Barries  v.  Imperial  Ottaman  Batik  (1873),  43  L.  J.  C.  P.  3;  L.  R.  9 
0.  P.  38. 

(Jf)  Bremer  v.  Nwwocd  (1864),  34  L.  J.  C.  P.  48;   17  C.  B.  N.  S.  466. 
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after  receiving  notice  of  the  agency  (1). — The  claim  to-  set  off  the 
debt  of  the  agent  is  not  under  the  statute  of  set-off,  which  applies 
only  in  the  case  of  mutual  debts  between  the  plaintiff  and  the  defen- 
dant, but  it  is  allowed  by  an  equitable  extension  of  the  statute,  upon 
the  ground  that  the  principal  claiming  the  benefit  of  the  contract  is 
identified  with  his  agent;  and  the  set-off  is  a  recognised  mode  of 
settling  a  debt  with  a  creditor  (to).  The  extension  of  set-off  under 
the  mutual  credit  clause  of  the  Bankruptcy  Act,  1914,  s.  31,  does 
not  apply  against  the  claim  of  the  principal  (w). 

The  intervention  of  the  principal  to  claim  the  debt  operates  as 
a  revocation  of  the  authority  of  the  agent,  and  discharges  the  debtor 
from  any  further  liability  at  the  suit  of  the  agent  (o).  And  where 
a  broker  having  sold  goods  in  his  own  name  referred  the  buyer  to 
his  principal  for  the  completion  of  the  sale,  it  was  held  to  be  equiva- 
lent to  a  disclosure  of  the  principal  at  the  sale,  and  the  broker  could 
not  afterwards  by  paying  the  principal,  though  under  a  del  credere 
liability  to  do  so,  acquire  any  further  right  against  the  buyer  (p). 
But  where  a  broker  bought  in  his  own  name  for  an  unnamed  principal, 
a  repudiation  of  the  contract  by  the  principal  with  the  acquiescence 
of  the  broker  was  held  not  to  determine  the  contract  nor  to  affect  the 
right  of  the  broker  to  sue  the  seller  (q). — Payment  to  the  principal, 
or  a  set-off  of  debts  by  agreement  with  him,  is  in  general  a  good 
answer  to  the  suit  of  the  agent,  because  the  principal  by  his  inter- 
vention shows  his  intention  to  take  the  benefit  of  the  contract  (r). 
But  where  the  agent  has  a  lien  upon  the  debt  as  against  his  principal, 
as  in  the  case  of  a  factor  for  advances,  or  of  an  auctioneer  for  com- 
mission and  charges,  payment  or  settlement  with  the  principal  cannot 
be  made  to  the  prejudice  iof  the  lien,  and  would  be  no  discharge 
against  the  agent  until  the  lien  is  satisfied  (s). — In  an  action  at  th© 

(0  Moore  v.  Clement&an  (18i09),  2  Camp.  22;  Kaltenbach  v.  Lewis  (1885),  55 
L.  J.  C.  58;  10  Ap.  Ca.  615. 

{m)  Carr  v.  BinohcUffe  (1825),  i  L.  J.  0.  S.  K.  B.  6;  4  B.  &  C.  547. 

(«)  Turner  v.  Thomas  (1871),  40  L.  J.  0.  P.  271;  L.  R.  6  C.  P.  610;  Ex  p. 
JJoy  (1877),  47  L.  J.  Bk.  36;  7  Ch.  D.  70. 

(o)  Atkinson  v.  Cotesworth  (1825),  3  L.  J.  0.  S.  K.  B.  104;  3  B.  &  C.  647; 
Mayner  t.  Grote  (1846),  16  L.  J.  Ex.  79;  15  M.  &  W.  359;  Phelps  v.  Prothero 
(1855),  24  L.  J.  C.  P.  225;   16  C.  B.  370. 

{p)  Morris  t.  Clmsby  (1816),  4  M.  &  S.  566.  See  Barton  v.  Furniss  (1858), 
27  L.  J.  Ex.  139. 

(?)  Short  V.  Spackman  (1831),  2  B.  &  Ad.  962. 

(»-)  Grioe  T.  Kenrick  (1870),  39  L.  J.  Q.  B.  175;   L.  R.  5  Q,  B.  340. 

(s)  RoUnaon  v.  Sutter  (1855),  24  L.  J.  Q.  B.  250;  4  E.  &  B.  956;  Grioe  v. 
Kenrick  (1870),  39  L.  J.  Q.  B.  175;  L.  R.  5  Q.  B.  840;  Webb.  v.  Smith  (1885), 
55  L.  J.  C.  343;  30  Ch.  D.  192. 
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suit  of  the  agent,  a  debt  due  to  the  debtor  from  the  principal,  may- 
be pleaded  in  reduction  of  the  amount  recoverable,  but  always  subject 
to  the  agent's  priority  in  respect  of  his  lien  {t).  And  the  defendant 
may  bring  in  the  principal  by  a  third-party  notice  for  the  purpose 
of  claiming  indemnity  (m). 

It  may  be  shown  that  the  party  who  contracts  as  agent  is  himself 
the  principal,  for  the  purpose  of  charging  him  as  such,  unless  another 
principal  is  expressly  named  in  the  contract;  and  any  limitation  or 
qualification  of  liability  stipulated  for  as  agent,  wiU  not  apply  to 
his  liability  ,as  principal.  Where  a  charter-party  purports  to  be 
made  by  a  person  as  agent  for  another,  with  the  express  clause  that 
as  the  charter-party  is  made  on  behalf  of  another,  his  liability  shall 
cease  upon  the  shipping  of  the  cargo,  evidence  is  admissible  to  show 
that  he  is  himself  the  principal,  and  in  that  character  not  protected 
by  the  clause  for  the  cesser  of  liability  (x).  And  under  a  like  charter- 
party  the  party  contracting  as  agent  may  claim  as  being  himself  the 
principal,  provided  he  can  do  so  consistently  with  the  terms  of  the 
contract  (?/). — It  is  no  objection  to  the  specific  enforcement  of  a  con- 
tract that  an  agent,  such  as  an  auctioneer,  offers  for  sale  property 
of  which  he  is  the  owner  (2).  If  a  party  is  described  in  a  written 
contract  as  agent  for  a  named  principal  he  may  show  that  he  is  the 
real  principal  in  order  to  entitle  him  to  sue  as  such,  unless  the  contract 
be  one  in  which  the  skill  or  solvency  of  the  person  who  is  named  as 
principal  may  reasonably  be  considered  as  a  material  motive  inducing 
the  contract  (a) ;  or  where  the  party  entered  into  the  contract  with  a 
view  to  exercise  a  right  of  set-off  against  the  person  named  as  prin- 
cipal (b). — But  it  is  not  open  to  a  party  who  contracts  in  writing 
as  agent  for  an  unnamed  principal  to  show  that  he  is  himself  the 
principal  (e). 

An  agent  employed  to  sell  cannot  himself  become  the  buyer,  nor 

(0  Robinson  v.  Butter  (1855),  24  L.  J.  Q.  B.  250;  4  E.  &  B.  956;  Grice  v. 
Eenriok  (1870),  39  L.  J.  Q.  B.  175;  L.  E.  5  Q.  B.  340;  Webb  v.  Smith  (1885), 
55  L.  J.  O.  343;  30  Ch.  D.  192.  See  Bankes  v.  Jarvis  (1903),  72  L.  J.  K.  B. 
267;   [1903]  1  K.  B.  549. 

(«)  Order  XVI.  r.  48;  see  Sx  p.  Smith  (1876),  45  L.  J.  Bk.  116;  2  Ch.  D.  51. 

(x)  Carr  v.  Jackson   (1852),  21  L.  J.  Ex.  137;   7  Ex.  382. 

(y)  Schmalz  v.  Avery  (1851),  20  L.  J.  Q.  B.  228;  16  Q.  B.  655;  Harpe)-  v. 
Vigers   (1909),  78  L.  J.  K.  B.  867;    [1909]  2  K.  B.  549. 

(z)   Flint  V.    IVoodin  (1852),  22  L.  J.  C.  92;   9  Ha.  618. 

(a)  Fellowes  v„  Owydyr  {Lord)  (1829),  5  L.  J.  0.  S.  0.  43;  1  Euss.  &  M. 
83;   Rayner  v.  Grote  (1846),  16  L.  J.  Ex.  79;   15  M.  &  W.  859.     See  ante,  p.  19. 

(b)  See  Jarvis.  v.   Chappie  (1815),  2  Chit.  387. 

(c)  Sharman  v.  Brandt  (1871),  40  L.  J.  Q.  B.  312;  L.  R.  6  Q.  B.  720. 
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can  an  agent  employed  to  buy  become  himself  the  seller,  without 
distinct  notice  to  the  principal,  so  that  the  latter  may  object  if  he 
thinks  proper  (d) .  Thus  a  broker  instructed  to  buy  stock  and  selling 
his  own  is  liable  to  refund  the  difference  between  the  contract  and 
the  market  prices  (e).  An  agent  to  buy  shares  cannot  buy  them  on 
his  own  account  and  sell  them  to  his  principal  at  an  advanced  price; 
and  would  be  compelled  to  account  to  his  principal  for  the  differ- 
ence (/).  A  broker,  having  commissions  to  buy  goods,  cannot  buy 
in  on  his  own  account  and  resell  to  his  principals  as  if  he  had  bought 
for  them  severally;  nor  is  such  course  of  dealing  authorised  by  the 
usage  of  a  market,  of  which  the  principal  has  no  notice  (g) . 

A  person  contracting  professedly  as  agent  for  another,  but  without 
the  authority  he  professes  to  have,  cannot  on  that  account  merely, 
though  he  knew  that  he  had  not  authority,  be  charged  personally 
with  the  contract  (h) .  And  the  contract  does  not  bind  the  principal, 
unless  he  (subsequently  ratifies  the  authority  {i).  But  "a  person 
professing  to  contract  as  agent  for  another,  impliedly,  if  not  expressly, 
undertakes  to  or  promises  the  person  who  enters  into  such  contract, 
upon  the  faith  of  the  professed  agent  being  duly  authorized,  that  the 
authority  which  he  professes  to  have  does  in  point  of  fact  exist  "  (k). 
And  the  principle  extends  further  than  the  case  of  contracts,  to  any 
transaction  induced  by  the  assertion  of  authority,  which  turns  out 
to  be  untrue  to  the  injury  of  the  person  to  whom  it  is  made  (I).  The 
profession  of  authority  is  vital  to  the  establishment  of  liability  upon 
this  footing  (to)  ;  and  the  right  of  action  of  course  depends  upon  the 
representation  actually  made  (re).  Accordingly,  where  the  acceptors 
sought  to  recover  from  the  payees  the  amount  paid  to  the  latter,  they 

(d)  Rothschild  v.  Sro-ohman  (1831),  5  Bligh,  N.  S.  165;  Tyrrell  v.  Bank  of 
Lcmdon  (1862),  31  L.  J.  C.  369;  10  H.  L.  C.  26;  Luddy's  Trustee  v.  Peard- 
(1886),  55  L.  J.  C.  884;  33  Ch.  D.  500;  Cavendish  Bentinch  v.  Fenn  (1888),  57 
L.  J.  C.  552;  12  Ap.  Ca.  652. 

(e)  Waddell  v.  Blockey  (1879),  48  L.  J.  Q.  B.  517;  4  Q.  B.  D.  678. 
(/)  Kimber  v.  Barber  (1872),  L.  R.  8  Ch.  56. 

{g)  RoUnson  v.  Mollett  (1875),  44  L.  J.  0.  P.  362;  L.  R.  7  H.  L.  802. 

(A)  Lewis  T.  Nicholson  (1852),  21  L.  J.  Q.  B.  311;  18  Q.  B.  503;  Coventry's 
case  (1890),  60  L.  J.  C.  186;    [1891]  1  Cb.  202. 

(«)  Keighley  v.  Durant  (1901),  70  L.  J.  K.  B.  662;  [1901]  A.  C.  240; 
Johnson  v.  Kearley  (1908),  77  L.  J.  K.  B.  904;   [1908]  1  K.  B.  514. 

(A)  Willes,  J.,  Collen  v.  Wright  (1857),  27  L.  J.  Q.  B.  215;  8  E.  &  B.  657. 

(0  Starkey  v.  Bank  of  England  (1903),  72  L.  J.  C.  402;  [1903]  A.  C.  114; 
Bank  of  England  v.  Cutler  (1908),  77  L.  J.  K.  B.  889;   [1908]  2  K.  B.  208. 

(m)  Salvesen  v.  Rederi  Ahtiebolaget  Nordstjernan  (1905),  74  L.  J.  P.  C.  104; 
[1905]  A.  C.  302. 

(n)  Elkington  #  Co.  v.  Siirter  (1892),  61  L.  J.  Q.  B.  514;   [1892]  2  Q.   B. 
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failed  upon  the  ground  that  the  payment  was  made  to  the  payees 
acting  under  the  authority  of  a  power  of  attorney  the  terms  of  which 
the  acceptors  misconstrued,  and  not  upon  the  indorsement  of  the 
payees  (o).  The  liability  of  an  agent  upon  his  implied  warranty  of 
authority,  to  the  person  acting  upon  it,  exists  independently  of  any 
fraudulent  intention  (p).  And  the  agent  may  be  charged  with 
damages  to  the  full  value  of  the  contract  which  he  professes  to  make, 
upon  the  presumption,  in  the  absence  of  evidence  to  the  contrary, 
that  the  supposed  principal  would  have  been  able  and  willing  to 
perform  it  (q) ;  and  with  all  the  costs  and  charges  of  an  action  against 
the  principal  which  failed  from  defect  of  the  authority  to  bind 
him  (r).  The  action  may  be  brought  against  both  principal  and 
agent,  claiming  relief  against  the  principal  upon  the  footing  that 
there  is  a  valid  contract,  with  an  alternative  claim  against  the  agent 
for  breach  of  warranty  of  authority  (s). — Upon  the  same  principle 
directors  of  a  company  assuming  to  act  on  behalf  of  the  company 
are  held  impliedly  to  warrant  that  they  have  in  fact  the  authority 
they  assume  to  exercise;  as  in  borrowing  money  or  issuing  debentures, 
they  are  taken  to  warrant  that  the  borrowing  powers  of  the  company 
have  not  been  exhausted  {t). 

But  if  the  party  contracting  with  the  agent  has  notice  of  his 
authoritj"  as  a  matter  of  fact,  and  it  is  merely  a  question  of  law  how 
far  his  authority  exists  or  extends,  as  in  the  case  of  a  solicitor  or  an 
agent  acting  for  the  Crown,  or  any  other  agent  of  recognised  legal 
character,  or  that  the  agent's  authority  is  in  fact  limited,  there  is  no 
remedy  against  the  agent,  unless,  perhaps,  there  be  fraud  in  fact  (m)  . 
So  the  ordinary  powers  of  the  directors  of  a  company  are  taken  to 
be  known  to  persons  contracting  with  them;  and  unless  they  assume 
an  authority  depending  upon  some  particular  matter  of  fact,  they  are 

(o)  E.  I.   Co.  V.  Tritton  (1824),  3  L.  J.  0.  S.  K.  B.  24;   3  B.  &  C.   280. 

(p)  Ex  p.  Panmure  (1883),  53  L.  J.  0.  57;  24  Cli.  D.  367;  Halbot  v.  Lens 
(1900),  70  L.  J.  C.  125;  [1901]  1  Ch.  344;  Starkey  t.  Bank  of  England  (1903), 
72  L.  J.  C.  402;   [1903]  A.  C.  114. 

(?)  Ex  p.  Panmure  (1883),  53  L.  J.  C.  57;  24  Ch.  D.  367;  Firbank'a  Executors 
V.  Humphreys  (1886),  56  L.  J.  Q.  B.  57;  18  Q.  B.  D.  54;  Meek  v.  Wendt  (1888), 
21  Q.  B.  D.   126. 

ir)  Buglies  v.  Graeme  (1864),  33  L.  J.  Q.  B.  335;  Spedding  v.  tievell  (1869), 
38  L.  J.  C.  P.  133;  L.  R.  4  C.  P.  212. 

(s)  Honduras  Ry.  v.  Lejevre  (1877),  46  L.  J.  Ex.  391;  2  Ex.  D.  301;  Bennetts 
V,  Mollwmith  (1896),  65  L.  J.  Q.  B.  632;    [1896]  2  Q.  B.  464. 

(0  Weelai  V.  Propert  (1873),  42  L.  J.  C.  P.  129;  L.  R.  8  C.  P.  427;  Firbank 
».  Humphreys  (1886),  56  L.  J.  Q.  B.  57;   18  Q.  B.  D.  64. 

(m)  Saffron  Walden  Bg.  Soc.  v.  Rayner  (1880),  49  L.  J.  0.  466;  14  Ch.  D.- 
406;  Dunn  v.  Macdonald  (1897),  66  L.  J.  Q.  B.  420;  [1897]  1  Q.  B.  555;. 
McUanus  v.   Fortesciie  (1907),  76  L.  J.  K.  B.  393;    [1907]  2  K.  B.  1. 
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not  personally  liable  if  the  contract  fails  to  bind  the  company  {x). 
It  has  also  been  held  that  a  wife  whose  husband  went  abroad  leaving 
her  with  power  to  pledge  his  credit  for  necessaries,  was  not  liable  to 
pay  for  meat  sapplied  after  revocation  of  the  authority  by  her 
husband's  death,  upon  the  ground  that  the  continuance  of  the  pro- 
fessed authority  under  such  circumstances  depended  upon  a  fact  which 
was  equally  within  the  knowledge  of  both  the  contracting  parties  {y) ; 
and  where  a  solicitor  continued  to  act  in  legal  proceedings  for  a 
company,  which  had,  unknown  to  him,  been  dissolved,  he  was  held 
to  b«  free  from  liabilitj^  (2).  These  decisions  may  be  supported 
upon  the  ground  stated,  but  must  certainly  be  considered  of  doubtful 
authority  {a). 

(«)  Beattie  v.  Ebury  (Lard)  (1874),  44  L.  J.  C.  20;   L.  R.  7  H.  L.   102. 
(y)  Smout  V.   Ilbery   (1842),  12  L.  J.  Ex.  357;   10  M.   &  W.   11. 
(z)  Saltan  v.   New  Bees-ton  Co.  (1899),  69  L.  J.  C.  20;    [1900]   1  Oh.   43. 
(a)  See  Collen  v.   Wright  (1857),  27  L.  J.  Q.  B.  215;   8  B.   &  B.   649;   Yonge 
V.  Toynbec  (1909),  79  L.  J.  K.  B.  208;   [1910]  1  K.  B.  215. 
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Agents  are  distinguished,  in  respect  of  authority,  as  being  general 
agents,  that  is,  agents  having  a  generally  recognised  authority  incident 
to  their  lemployment  or  profession,  as  factors,  brokers,  auctioneers, 
and  the  like;  and  particular  agents,  that  is,  agents  employed  for 
a  particular  occasion  or  purpose,  acting  under  special  instructions  (a). 
General  agents  may  be  employed  with  special  instructions  modifying 
their  general  authority ;  but  parties  dealing  with  them  are  not  affected 
by  such  instructions  unless  brought  to  their  notice.  A  person  having 
notice  that  an  agent  is  acting  under  a  particular  authority  is  bound 
by  the  limits  of  his  authority  (6). 

"  A  factor  is  a  person  to  whom  goods  are  consigned  for  sale  by  a 
merchant  residing  abroad  or  at  a  distance  from  the  place  of  sale,  and 
he  usually  sells  in  his  own  name,  without  disclosing  that  of  his  prin- 
capal;  the  latter,  therefore,  with  full  knowledge  of  these  circumstances, 
trusts  him  with  the  actual  possession  of  the  goods  and  gives  him 
authority  to  sell  in  his  own  name  "((?).     A  factor  is  authorised  by 

(a)  See  emte,  p.  327.  (J)  See   ante,   p.  326. 

(o)  Abbott,  C.  J.,  Banng  v.  Corrie  (1818),  2  B.  &  Aid.  143. 
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\drtue  of  his  employment  to  sell  upon  usual  terms  of  credit;  and  to 
receive  payment  of  the  price  and  to  give  a  discharge  to  the  buyer  (d) . 
But  a  factor  has  no  general  authority  to  barter  the  goods  intrusted 
to  him  for  sale  in  exchange  for  other  goods  instead  of  selling  them 
for  money;  and  his  principal  may  recover  goods  so  bartered  from 
the  person  to  whom  they  have  been  delivered  (e).  The  undisclosed 
principal  may  sue  the  buyer  and  may  be  sued  as  seller  upon  the 
contract  of  the  factor,  upon  the  principles  and  subject  to  the  conditions 
already  explained  (/) .  Private  instructions  restrictive  of  the  apparent 
authority  due  to  the  character  of  factor  do  not  affect  the  contracts 
made  by  him  in  the  course  of  his  business,  unless  communicated  to 
the  other  party  (g) . 

A  factor  acquires  a  lien  upon  goods  intrusted  to  him  for  sale  for 
advances  made  to  his  principal,  and  for  the  general  balance  of  account 
arising  out  of  the  employment ;  but  not  for  debts  incurred  before  the 
employment  {h) .  And  he  retains  the  lien,  though  his  instructions 
are  to  sell  in  the  name  of  his  principal,  and  at  the  price  fixed  by  'the 
principal  {i).  Agents  •wh.o  are  in  a  similar  position  to  factors  in 
being  intrusted  with  goods,  as  warehousemen  and  packers,  have  a 
similar  general  lien  (fc).  After  sale  and  delivery  of  the  possession 
of  the  goods  to  a  buyer,  the  factor  retains  a  lien  to  the  same  extent 
upon  the  price  and  upon  the  right  of  action  against  the  buyter,  not- 
withstanding notice  by  the  principal  to  the  buyer  not  to  pay  him; 
and  the  buyer  is  protected  in  paying  the  factor  to  the  extent  of  his 
lien  (J).  So  an  agent  intrusted  with  goods  for  sale  upon  the  terms 
of  his  accepting  bills  to  the  value  of  the  goods,  has  a  lien  for  the 
amount  of  his  acceptances  (m).  But  the  lien  of  the  factor  does  not 
give  him  an  irrevocable  authority  to  sell,  against  the  orders  of  his 
principal,  unless  the  advances  have  been  made  upon  a  special  agree- 
ment to  that  effect  (w) . 

{d)  Per  cur.  Soatt  v.  Sunmn  (1743),  Willes,  407;  Wiltshire  v.  Sims  (ISftS), 
1  Camp.  258.     See  Bodm  v.  French  (1661),  20  L.  J.  C.  P.  143;  10  C.  B.  &86. 

(e)  Gerrmro  v.  PeOe  (1S20),  3  B.  &  Aid.  616. 

(/)  See  ante,   p.  353.  (jr)  See  ante,   p.  327. 

(A)  Houghton  t.  Matthmus  (1803,),  3  B.  &  P.  485. 

(«)  Ex  p.  Dixon  (1876),  46  L.  J.  Bk.  20;  4  Oh'.  D.  133;  Stmens  v.  Biller 
(1884),  S3  L.  J.  C.  249;  25  Oh.  D.  31. 

(4)  Ex  p.  Shubrook  (1876),  45  L.  J.  Bk.  118;  2  Ch.  D.  489.  See  Holderness  v. 
Collinmi  (1827),  6  L.  J.  0.  S.  K.  B.  17;  7  B.  &  C.  212. 

(0  Hudson  T.  Orang&r  (1821),  5  B.  &  Aid.  27;  Warner  v.  M'Kay  (1836),  5 
L.  J.  Ex.  276;  1  M.  &  W.  591;  Barker  v.  Greenwood  (1837),  6  L.  J.  Ex.  Eq. 
54;  2  Y.  &  C.  Ex.  414. 

(m)  Pavey's  Felted  Fabric  Co.  (1876),  45  L.  J.  C.  318;   1  Oh.  D.  631. 

(n)  Be  Oomas  v.  Prost  (1865),  3  Moo.  P.  C.  N.  S.  158;  Smart  v.  Sandars 
(1848),  17  L.  J.  0.  P.  25i8;  5  C.  B.  895. 
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At  common  law,  a  person  in  poBsession  of  goods  could  not  in 
general  give  to  another,  by  sale  or  pledge,  a  better  title  to  the  goods 
than  he  himself  had;  and  though  a  factor  had  a  general  authority 
to  sell,  he  had  no  such  authority  to  pledge  goods,  even  for  the  amount 
of  his  lien  (o). — Now  by  the  Factors  Act,  1889  (which  repeals  and 
replaces  the  previous  Factors  Acts),  it  is  enacted,  s.  2  (1),  "where 
a  mercantile  agent  (p)  is,  with  the  consent  (g)  of  the  owner,  in  posses- 
sion of  goods  or  of  the  documents  of  title  to  goods,  any  sale,  pledge, 
or  other  disposition  of  the  goods,  made  by  him  when  acting  in  the 
ordinary  course  of  business  (r)  of  a  mercantile  agent,  shall,  subject 
to  the  provisions  of  this  Act,  as  valid  as  if  he  were  expressly  autho- 
rised by  the  owner  of  the  goods  to  make  the  same;  provided  that 
the  person  taking  under  the  disposition  acts  in  good  faith,  and  has 
not  at  the  time  of  the  disposition  notice  that  the  person  making  the 
disposition  has  not  authority  to  make  the  same."  Sect.  2  (2)  of  the 
above  Act  protects  a  sale  or  pledge  of  the  goods  made  after  the  owner 
has  withdrawn  his  consent,  provided  the  person  taking  under  it  has 
not  notice  that  the  consent  has'  been  determined  (,s).  And  by 
sect.  2  (4),  "  For  the  purposes  of  this  Act,  the  consent  of  the  owner 
shall  bo  presumed  in  the  absence  of  evidence  to  the  contrary." — By 
sect.  4,  where  a  mercantile  agent  pledges  goods  for  an  antecedent 
debt,  "  the  pledgee  shall  acquire  no  further  right  to  the  goods  than 
■could  have  been  enforced  by  the  pledgor  at  the  time  of  the 
pledge"  (t). 

A  broker  is  an  agent  employed  to  buy  and  sell  goods,  differing 
from  a  factor  in  not  being  intrusted  with  the  possession  of  the  goods, 
and  in  not  having  authority  to  contract  in  his  own  name  or  to  receive 
payment.  Henoe  a  broker,  signing  or  expressing  himself  in  bought 
and  sold  notes  as  broker  for  a  principal,  whether  named  or  not,  is 
presumptively  not  a  contracting  party,  and  cannot  sue  or  be  sued 
personally  (m).  But  he  may  be  made  a  party  by  the  express  terms 
of  the  contract,  though  known  to  be,  and  described  in  the  contract 

(o)  M'Combie  T.  Bavies  (1805),  7  East,  5. 

ip)   Weiner  v.   Harris  (19090,  79  L.  J.  K.  B.  342;   [1910]   1  K.   B.  285. 

(e)  See  Oppenheimer  v.  Frmer  (1907),  76  L.  J.  K.  B.  806;  [1907]  2  K.  B. 
50. 

(r)  Oppenheimer  v.  Attenborough  (1907),  77  L.  J.  K.  B.  209;  [1908]  1  K.  B. 
221;    Oppenheimer  v.    Fras^r  (1907),  76  L.  J.  K.  B.  806;    [1907]   2  K.  B.  50. 

(«)  See  Fuentes  v.  Montis  (1869),  38  L.  J.  0.  P.  95;  L.  R.  4  C.  P.  93. 

(0  Kaltenbaoh  v.   Lewis   (18SS),  55  L.  J.   C.  58;   10  Ap.   Ca.  617. 

(«)  Fawkes  v.  Lamb  (1861),  31  L.  J.  Q.  B.  9.8;  Fairlie  v.  Fenton,  89  L.  J.  Ex. 
107;  L.  R.  5  Ex.  169;  SouthmM  v.  Bowditch  (1876),  45  L.  J.  C.  P.  630; 
1  O.  P.  D.  374. 
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■as,  a  broker  (x).  And  by  the  express  terms  of  his  employment  or 
by  the  usage  of  trade  he  may  be  personally  liable  to  his  principal 
for  the  validity  and  performance  of  the  contracts  made  by  him  (y) . 
"  If  the  broker's  authority  be  specially  limited,  the  party  dealing 
-with  the  broker  has  still  a  right  to  consider  all  that  is  done  by  the 
broker  within  the  scope  of  his  general  authority  as  binding  on  the 
principal,  unless  he  has  notice  of  the  special  limitation  "  (z). 

The  employment  of  a  broker  in  a  particular  trade  or  market  autho- 
rises him  to  contract  according  to  the  usages  of  the  trade  or  place, 
so  far  as  they  are  not  inconsistent  with  the  employment  as  broker; 
the  principal  "  gives  authority  to  the  broker  to  make  contracts  upon 
the  footing  of  such  usages,  provided  they  are  such  as  regulate  the 
mode  of  performing  the  contracts,  and  do  not  change  their  intrinsic 
character"  (a).  And  it  is  immaterial  whether  the  employer  is 
informed  in  fact  of  the  particular  usages,  provided  they  prevail 
generally  in  the  trade  or  market,  and  are  consistent  with  the  relation 
of  broker  (6).  The  authority  of  a  broker  may  be  thus  limited  by 
the  usage  of  the  trade  to  the  day  on  which  it  is  given  (c) .  He  may 
be  authorised  by  the  usage  of  trade  to  sell  in  his  own  name,  with  an 
indemnity  from  liability,  and  with  a  lien  on  the  price,  and  a  right 
of  set-off  against  the  buyer  (d) ;  and  to  sell  upon  the  usual  credit  (e) ; 
and  to  sell  with  a  warranty  (/);  and  to  receive  the  notice  of  the 
shipment  of  the  goods  sold  as  stipulated  for  in  the  contract  on  behalf 
of  the  buyer  (g).  But  the  usage  of  a  market  for  the  broker  to  buy 
goods  in  his  own  name  without  making  a  separate  contract  for  each 
of  his  principals,  was  held  to  be  so  inconsistent  with  the  duties  of 
a  broker  as  not  to  bind  a  principal  without  notice  of  it;  the  effect  of 
such  usage  being  to  change  the  broker  from  an  agent  to  buy  for  his 
employer,  into  a  principal  selling  to  him  (h). 

(k)  Jones  V.  Littledale  (1837),  6  L.  J.  K.  B.  169;  6  A.  &  E.  iSfi;  Sharman 
V.  Brandt  (1871),  40  L.  J.  Q.  B.  312;  L.  E..  6  Q.  B.  720;  Hutaheson  v.  Eaton 
(1884),  13  Q.  B.  D.  861. 

{y)  Meet  v.  Murton  (1871),  41  L.  J.  Q.  B.  49;   L.  R.  7   Q.  B.   126. 

(z)  Byles,  J.,  Heyworth  ».  Knight  (1864),  33  L.  J.  C.  P.  303;  17  C.  B.  N.  S. 
298.     See  ante,  p.  329. 

(a)  Ld.  Chelmsford,  Robinson  v.  Mollett  (1875),  44  L.  J.  C.  P.  362;  L.  R. 
7  H.  L.  836;  Blachburn  y.  Masm  (1893),  68  L.  T.  510. 

(6)  Sutton  V.  Tatho.m  (1839),  8  L.  J.  Q.  B.  210;  10  A.  &  B.  27;  Bayliffe  v. 
Butterworth  (1847),  17  L.  J.  Ex.  78;  1  Ex.  425. 

(o)  Dichin&on  v.   Lilmall  (1815),  4  Camp.  279. 

(d)  Johnston  t.  Vsbome  (1841),  11  A.  &  E.  549;  Cropper  v.  Cook  (1868). 
L.  E.  3  C.  P.  194. 

(e)  See  per  cur.  Scott  v.  Surmian  (1743),  Willes,  407;  Boden  v.  French  (1851) 
20  L.  J.  C.  P.  143;  IOC.  B.  886. 

(/)  Dingle  v.  Eare  (1859),  29  L.  J.  C.  P.  143;   7  C.  B.  N".   S.  145. 

(?)  Graves  v.  Legg  (1857),  26  L.  J.  Ex.  316;  2  PI.  &  N.  210. 

(A)  RoUnson  ».  Mollett  (1875),. 44  L.  J.  C.  P.  362;  L.  E.   7  H.  L.  802. 
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A  person  employing  a  broker  on  the  London  Stock  Exchange 
impliedly  authorises  him  to  act  according  and  subject  to  the  rules  and 
usages  of  the  Exchange;  so  far  as  they  are  reasonable  and  according 
to  law  (i). — It  is  a  rule  of  the  Exchange  to  treat  its  own  members, 
in  buying  and  selling  for  their  clients,  as  the  only  contracting  parties, 
and  to  enforce  their  contracts  inter  se ;  and  therefore  the  employer  is 
bound  to  indemnify  the  broker  for  all  payments  which  he  is  com- 
pelled to  make  upon  his  contracts  by  the  rules  of  the  Exchange  (fo). 
But  the  indemnity  does  not  extend  to  liabilities  imposed  upon  the 
broker  by  the  rules  of  the  Exchange  in  consequence  of  his  becoming 
a  defaulter,  ^unless  the  principal,  being  apprised  of  his  rights  and 
being  given  an  option,  elects  to  ratify  the  particular  dealing  (Z). 
And  as  the  above  rule  applies  only  between  brokers  as  members  of 
the  Stock  Exchange,  it  does  not  preclude  the  undisclosed  principals 
from  suing  or  being  sued  (m). — The  principal  is  bound  by  a  rule 
of  the  Stock  Exchange  that  a  broker  buying  stock  or  shares,  though 
treated  as  the  principal,  may  nominate  a  person  as  substituted  party 
to  whom  the  right  and  liability  attaches;  and  upon  receiving  the 
certificate  and  transfer  of  stock,  and  paying  the  price  on  behalf  of 
his  nominee,  his  liability  to  the  seller  is  discharged  {n).  But  it  is 
an  implied  condition  of  the  rule  that  the  nominee  is  willing  and 
competent  to  undertake  the  contract,  and  the  seller  may  refuse  him 
as  being  unwilling  or  incompetent  at  any  reasonable  time  after  having 
notice  of  the  objection;  he  may  also  object  that  the  nominee  is  not 
a  responsible  person  in  respect  of  means,  provided  he  does  so  before 
the  time  for  completing  the  contract  with  him  (o) .  The  eeUer  having 
accepted  the  nominee  and  completed  the  contract  has  no  further  claim 
against  the  broker  or  against  his  original  principal  (p).  A  stock- 
broker has  a  general  lien  upon  the  securities  of  his  principal  for  the 

(0  Perry  v.  Burnett  (1885),  54  L.  J.  Q.  B.  4«6;  15  Q.  B.  D.  388;  Barker  v. 
Bd-mards  (1887),  57  L.  J.  Q.  B.  147;  Duvis  v.  Howard  (1889),  59  L.  J.  Q.  B. 
133;   24  Q.   B.   D.  691;   Blackbm-n  v.  Uasm   (1893),  6«  L.   T.  510. 

(A)  Taylor  v.  Stray  (1857),  26  L.  J.  0.  P.  287;  2  C.  B.  N.  S.  197;  Chapman 
V.  Shepherd  (1867),  36  L.  J.  C.  P.  113;  L.  R.  2  C.  P.  228. 

(0  Buncan  v.  Hill  (1873),  42  L.  J.  Ex.  179;  L.  R.  8  Ex.  242;  Ilartas  v. 
Ribbons  (1888),  58  L.  J.  Q.  B.  187;   22  Q.  B.  D.  254. 

(m)  Mortimer-  v.  M'Gallan  (1840),  9  L.  J.  Ex.  73;  6  M.  &  W.  68;  Langton 
V.  Waite  (1868),  37  L.  J.  C.  345;  L.  R.  6  Eq.  165;  Pearson  v.  Scott  (1878),  47 
L.  J.  C.  705;  9  Ch.  D.  198. 

(»)  Maxted  V.  Paine  (1871),  40  L.  J.  Ex.  57;  L.  R.  6  Ex.  132;  Bowring  -'. 
Shepherd  (1871),  40  L.  J.  Q.  B.  129;  L.  R.  6  Q.  B.  309.  See  Hardoon  v. 
Belilios  (1900),  70  L.  J.  P.  0.  9;    [1901]  A.  C.   118. 

(o)  NickalU  V.  Merry  (1876),  45  L.  J.  C.  575;  L.  R.  7  H.  L.  530.  See 
Mentage  v.  Paine  (1876),  45  L.  J.  C.  295;   2  Ch.  D.  594. 

(p)  Torrington  {Lord)  v.  Lowe  (1868),  38  L.  J.  C.  P.  121;  L.  R.  4  C.  P.  26. 
See  Sh^w  v.  Fisher  (1855),  5  De  G.  M.  &  G.  .596. 
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balance  of  his  account  (g). — "  A  member  of  the  Stock  Exchange  may 
be  a  jobber,  the  nature  of  whose  business  is  to  sell  stock  or  shares  just 
above  the  market  value,  and  to  buy  just  below  it,  and  make  his  profit 
of  the  turn  of  the  market";  but  brokers  are  treated  as  principals 
according'  to  the  rules,  there  is  no  difference  between  the  contracts  of 
a  broker  member  and  of  a  jobber  member  (r).  Mere  time  bargains 
in  stocks  for  the  payment  of  differences  of  price  are  wagering 
contracts  and  void  (s) . 

A  commission  agent  is  an  agent  who  buys  goods  as  principal  in  a 
foreign  market  for  a  correspondent  in  this  country,  or  buys  goods  in 
this  country  for  a  correspondent  abroad,  charging  his  correspondent 
with  the  price  of  the  goods  and  a  commission  for  his  services;  "  this 
is  the  (Ordinary  authority  given  to  a  foreign  commission  merchant, 
who,  on  account  of  the  great  inconvenience  that  would  result  from 
establishing  privity  of  contract  between  the  foreign  producer  and  the 
home  merchant,  is  not  allowed,  far  less  required,  to  establish  privity] 
of  contract  between  them"  {t).  The  distinction  between  a  com- 
mission agent  and  a  vendor  who  consigns  goods  on  his  own  account 
is  thus  pointed  out:  "  If  the  consignor  is  a  person  who  has  contracted 
to  supply  the  goods  at  an  agreed  price,  the  amount  inserted  in  the 
invoice  is  the  agreed  price  and  no  commission  is  charged.  But  it  is 
also  very  common  for  the  consignor  to  be  an  agent  who  does  not 
bind  himself  absolutely  to  supply  the  goods,  but  merely  accepts  an 
order  by  which  he  binds  himself  to  use  due  diligence  to  fulfil  the 
order.  In  that  case  he  is  bound  to  get  the  goods  as  cheap  as  he 
reasonably  can,  and  the  sum  inserted  in  the  invoice  represents  the 
actual  costs  and  charges,  with  the  addition  of  a  commission ;  and  the 
naming  of  a  maximum  limit  shows  that  the  order  is  of  that  nature. 
It  would  bo  a  positive  fraud  if  having  bought  the  goods  at  a  price 
including  all  charges  below  the  maximum  limit  fixed  in  the  order, 
he,  the  commission  merchant,  instead  of  debiting  his  correspondent 
with  that  actual  cost  and  commission,  should  debit  him  with  the 
maximum  limit;  and  in  an  action  brought  against  him  as  an  agent 

(?)  Jones   V.   Pepperoorne  (1858),  28   L.  J.  C.    158;    Johns.   430;    Hope  f   Co. 
V.  eUndiming  (1911),  80  L.  J.  P.  C.  193;    [1911]  A.  C.  419. 

(r)  Blackburn,  J.,   Maxted  v.   Paine  (1871),  40  L.   J.  Ex.   57;  L.   R.   6  E,x. 
132. 

(s)  See  post,  p.  560. 

(0  Blackburn,  J.,  Sobinson  v.  Mollett  (1875),  44  L.  J.  0.  P.  362;   L.  R.   7 
H.  L.  810.     See  ante,  p.  349. 

L.  24 
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for  not  accounting  properly,  this  extra  sum  would  ]>e  disallowed  "  (m). 
Accordingly,  an  agent  who  has  bought  upon  commission  cannot 
charge  his  principal  for  goods  sold  and  delivered  as  upon  a  contract 
of  sale  (x);  nor  can  the  principal  claim  damages  against  the  agent 
as  upon  a  contract  of  sale,  but  for  default  in  execution  of  his  .com- 
mission (y).  But  a  commission  agent  is  in  the  position  of  a  seller 
as  regards  the  property  in  the  goods;  he  may  retain  control  of  the 
possession  by  taking  the  bill  of  lading  to  his  own  order,  and  may 
forward  it  to  his  own  agent  to  hold  until  payment  of  the  price  or 
acceptance  of  bills  for  the  price  (0);  and  he  has  the  right  of  stoppage 
in  transitu  (a). — The  authority  of  a  commission  agent  to  buy  goods 
in  a  foreign  market  is  to  be  construed  with  reference  to  the  usages 
of  the  place  and  the  condition  of  the  market  at  the  time  (b). 

A  broker  or  agent  with  a  del  credere  commission  guarantees  to 
his  principal  the  performance  of  the  contracts  made  in  execution  of 
his  agency.-  "A  del  credere  agent,  like  any  other  agent,  is  to  sell 
according  to  the  instructions  of  his  principal;  and  is  distinguished 
from  other  agents  simply  in  this,  that  he  guarantees  that  those  persons 
to  whom  he  sells  shall  perform  the  contracts  which  he  makes  with 
them  "  (c).  This  guarantee,  being  a  condition  upon  which  the  agent 
is  employed,  is  not  a  promise  to  answer  for  the  debt  of  another  within 
the  Statute  of  Frauds,  and  therefore  not  required  to  be  proved  in 
writing  (d).  And  in  some  trades  such  a  guarantee  is  annexed  to 
the  employment  of  a  broker  by  usage  of  the  trade  (e).  It  is  not  a 
primarj"-  liability  pt  the  agent,  and  in  an  action  against  him  the 
principal  must  allege  and  proye  a  demand  on  the  principal  debtor  as 
a  condition  precedent  to  the  liability  (/).  A  del  credere  commission 
does  not  affect  the  authority  of  the  agent  to  contract,  or  the  construc- 

(m)  Blackburn,  J.,  Ireland  v.  Livmgston  (1872),  41  L.  J.  Q.  B.  205;  L.  Jl. 
5  H.  L.  407;   Williamson  v.  Barbour  (18S0),  50  L.  J.  C.  147;   9  Ch.  D.  529. 

(«)  Seymour  v.   Pyohlau   (1817),  1  B.  &  Aid.  14. 

iy)  Cassaboglou  v.  Gibbs  (18S3),  52  L.  J.  Q.  B.  538;  U  Q.  B.  D.  797;  S.  P. 
Salvesen  v.  Bederi  AUiebolaget  Nm-dstjernan  (1905),  74  L..  J.  P.  C.  104;  [1905] 
A.  C.  302. 

(z)  Shepherd  v.  Harrison  (1870),  40  L.  J.  Q.  B.  148;   L.  K.  5  H.  L.  116. 

(a)  Feise  v.   Wmy  (18.02),  3  East,  93. 

(J)  Johnston  v.  Kershaw  (18.66),  36  L.  J.  Ex.  44;  L.  B.  2  Ex.  82;  Ireland- 
V.  Livingston  (1872),  41  L.  J.  Q.  B.  201;  L.  K.  6  H.  L.  395. 

(c)  Mellisli,  L.  J.,  Bx  p.  White  (18.71),  40  L.  J.  Bk.  73;  L.  E.  6  Ch.  403;  per 
cur.  Morris  T.  Cleasby  (18.1.6),  4  M.  &  S.  574. 

(rf)   Couturier  v.  Ilastie  (18.52),  22  L.  J.  Ex.  97;   8  Ex.  40. 

(e)   Fleet  V.  Murton  (1871),  41  L.  J.  Q.  B.  49;  L.  R.  7  Q.  B.   126. 

(/)  Morris  v.  Cleasby  (18,16),  4  M.  &  S.  566;  G-abrid  v.  Churchill  #  Sim 
(1914),   83  L.   J.  K.  B.  233;    [1914]  3  K.  B.   1272. 
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tion  of  the  contract  as  to  the  parties,  or  give  him  any  further  rights 
tjian  appear  on  the  contract  {g) .  An  agent  to  whom  goods  are  con- 
signed upon  the  terms  of  accounting  for  them  at  fixed  prices,  if  sold, 
and  who  is  authorised  to  sell  them  at  what  price  he  pleases,  is  not  a 
del  credere  agent  as  to  sales  made  by  him,  nor  bound  to  account  for 
the  money  received  on  such  sales,  but  is  liable  only  as  buyer  of  the 
goods  at  the  fixed  prices  (h). 

"  An  auctioneer  has  a  possession,  coupled  with  an  interest,  in  goods 
which  he  is  employed  to  sell;  not  a  bare  custody  like  a  servant  or 
shopman.  There  is  no  difference,  whether  the  sale  be  on  the  premises 
of  the  owner,  or  in  a  public  auction  room',  for  on  the  premises  of  the 
owner  an  actual  possession  is  given  to  the  auctioneer  and  his  servants 
by  the  owner,  not  merely  an  authority  to  sell  "  (i).  Accordingly  an 
auctioneer  has  a  general  authority  to  sell  the  goods  in  his  own  name, 
and  prima  facie  may  sue  and  be  sued  upon  the  contract  so  made  (fc) . 
If  his  principal  is  disclosed  the  latter  is  presumptively  a  contracting 
party;  but  the  contract  may  also  be  made  with  the  auctioneer  (l). — 
An  auctioneer  employed  to  sell  goods  has  an  implied  authority  to  sell 
without  reserve,  but  if  a  sale  is  subject  to  a  reserve  price,  a  bidder  is 
bound  by  the  actual  limitation  on  the  auctioneer's  authority  although 
the  precise  sum  fixed  as  a  reserve  price  is  not  known  to  him  at  the 
time  of  sale  (m) ;  and  an  auctioneer  has  no  general  authority  to  give 
a  warranty  of  goods  sold,  beyond  the  description  given  by  the  owner 
for  the  purpose  of  the  sale  (n). — An  auction  of  goods  is  generally 
upon  the  terms  of  payment  upon  delivery,  and  the  auctioneer  has  a 
general  authority  to  receive  payment;  but  not  to  sell  upon  credit, 
or  to  receive  payment  otherwise  than  in  money  (o).  Where  the 
conditions  of  sale  provide  that  the  purchaser  shall  pay  down  a  sum  as 

(g)  Morris  v.  Cleashy  (1816),  4  M.  &  S.  566;  Hornby  v.  Lacy  (1817),  6 
M.  &  S.  166. 

(A)  Bx  p.  White  (1871),  40  L.  J.  Bk.  73;  L.  B.  6  Ch.  397;  afl5nned  by  H.  L. 
nam.  Tcmle  y.  White  (1873),  29  L.  T.  78;   21  W.  R.  465. 

(«■)  Loughborough,  C.  J.,  Williama  v.  MilUngton  (1788),  1  H.  Bl.  81;  Consoli- 
dated Co.  V.  Curtis  (18.92),  61  L.  J.  Q.  B.  325;   [1892]  1  Q.  B.  495. 

(4)  Franhlyn  v.  Lamond  (1847),  16  L.  J.  0.  P.  224;  4  C.  B.  637;  Woolfe  v. 
Home  (1877),  46  L.  J.  Q.  B.  536;  2  Q.  B.  D.  355. 

(0  Evans  v.  Evans  (1835),  3  Ad.  &  E.  132;  Fisher  v.  Marsh  (1865).  34 
L.  J.  Q.  B.  177;  6  B.  &  S.  411. 

(m)  Rainbow  v.  HowUns  (1904),  73  L.  J.  K.  B.  641;  [1904]  2  K.  B.  322- 
MoManus  v.  Fortescue  (1907),  76  L.  J.  K.  B.  393;   [1907]  2  K.  B.  1. 

(m)  Payne  v.   Leoonfield  {Lord)   (1882),  51  L.  J.  Q.  B.  642. 

(o)  Williams  v.  MilUngtm  (1788),  1  H.  Bl.  81;  Sykes  v.  'Giles  (1839)  9 
h.  J.  Ex.  106;  5  M.  &  W.  645;  Williams  v.  Evans  (1861),  35  L.  J.  Q.  B.  ill; 
L-  R.  1  Q.  B.  352;  Johnston  v.  Soy^s  (1899),  68  L,  J.  O.  425;   [1899]  2  Ch.  73'. 
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a  deposit  in  part  payment  of  the  purchase-money  and  the  remainder 
at  a  future  date,  the  authority  of  the  auctioneer  extends  to  receivingi 
the  deposit  only  (p).  Where  a  deposit  is  paid  to  an  auctioneer  to 
abide  the  event  of  the  sale,  he  holds  the  money  as  stakeholder  and  as 
the  agent  of  both  parties  (g);  unless  it  is  paid  to  him  "  as  agent" 
for  the  vendor  (r). — An  auctioneer  has  a  lien  upon  the  goods  sold, 
and,  where  he  is  entitled  to  sue,  upon  the  price  of  the  goods  sold  and 
delivered,  for  his  charges  (including  formerly  the  auction  duty  which 
he  was  bound  to  pay)  and  his  commission  in  respect  of  such  goods; 
but  he  has  not  a  general  lien  (s).  The  principal  can  intervene  to 
claim  the  price  from  the  buyer  only  subject  to  the  claim  of  the 
auctioneer;  and  it  is  no  answer  to  an  action  by  the  latter  for  the 
price  of  the  goods,  that  the  buyer  has  made  payment  to  his  principal, 
whilst  his  own  claim  remains  unsatisfied  (i). — An  auctioneer  is 
entitled  to  indemnity  from  his  employer  for  the  consequences  of 
acting  upon  his  authority,  and  to  be  repaid  any  damages  which  have 
been  recovered  from  him  by  the  true  owner  in  respect  of  a  tortious 
sale  (u) .  And  if  the  true  owner  intervenes  before  a  sale  and  claims 
the  goods,  the  auctioneer  may  set  up  the  jus  tertii  against  any  claim 
of  his  employer  (x) . — The  authority  of  an  auctioneer  may  be  revoked 
at  any  time  before  the  sale  is  effected,  without  notice  to  the  bidders; 
but  it  does  not  appear  to  be  settled  whether  the  presumptive  authority 
of  an  auctioneer  to  sign  a  contract  within  the  Statute  of  Frauds  for 
both  parties  may  be  revoked  by  either,  after  the  lot  has  been  knocked 
down  to  a  bidder  (y).  But  a  partial  revocation  or  a  variation  of  the 
authority  may  be  interposed  (z). 

House  and  estate  agents  and  other  similar  agents  carry  on  the 
business  of  procuring  tenants  and  purchasers  of  houses  and  land  and 
other  kinds  of  property ;  and  generally  upon  the  terms  of  the  payment 
of  a  commission  upon  the  rent  or  price  obtained,  in  the  event  of  the 

(p)  Sykes  v.  Giles  (1839),  9  L.  J.  Ex.  106;  5  M.  &  W.  645. 

(?)   Gray  v.   GutterMge  (1888),  6  L.  J.  0.  S.  K.  B.  154;   1  Man.  &  R.  614. 

(r)  See  Ellis  v.  Goulton  (1893),  62  L.  J.  Q.  B.  232;    [1893]  1  Q.  B.  350. 

(s)  Williams  v.  Millington  (1T88),  1  H.  Bl.  81;  Webb  v.  Smith  (1885),  55 
L.  J.  C.  343;  30  Ch.  D.  192. 

(<)  Robinson  v.  Rutter  (1855),  24  L.  J.  Q.  B.  250;  4  E.  &  B.  956.  See  Grioe 
V.  Kenrick  (1870),  39  L.  J.  Q.  B.  175;  L.  R.  5  Q.  B.  340. 

(«)  Adamson  v.  Jarvis  (1827),  5  L.  J.  0.  S.  0.  P.  68;  4  Bin.g.  66.  See 
•Ralbromi.  v.  International  Ilorsie  Agency  (1902),  72  L.  J.  K.  B.  90;  [1903]  1 
K.  B.  270. 

(«)  Riddle  V.  Bond  (1865),  34  L.  J.  Q.  B.  137;  6  B.  &  S.  225;  Bavis  v. 
Artingstall  (1880),  49  L.  J.  C.  609.  Seie  Rogers  v.  Lambert  (1890),  60  L.  J. 
Q.  B.  187;    [1891]  1  Q.  B.  318. 

(y)   Sefi  ante,  p.  335. 

(z)  Manser  v.  Rack  (1848),  6  Hare,  443. 
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transaction  being  carried  out  through  their  services;  otherwise  no 
charge  to  be  payable  for  services  rendered  unless  expressly  stipulated 
for,  such  as  registration  fees,  advertisements,  or  special  inquiries  (a) . 
Such  an  agency  is  revocable  at  any  time  before  complete  execution, 
and,  if  it  is  upon  the  above  terms,  without  compensation  for  the 
ineffective  services  rendered  under  it  (b).  But  if  the  agent  executes 
his  commission  by  procuring  a  tenant  or  purchaser  satisfying  all 
requirements,  and  the  principal  refuses  or  is  unable  to  accept  him, 
the  latter  is  liable  for  the  commission  as  if  he  had  accepted  him  (c) . 
And  the  agent  is  entitled  to  his  commission  upon  the  sale  of  an 
estate,  though  the  negotiations  were  not  completed  by  him,  if  he  was 
the  cause,  through  his  services  rendered  for  the  purpose,  of  the  estate 
being  sold  (d) .  But  if  his  services  did  not  cause  the  sale,  he  has  no 
claim  (e). — ^A  house  agent  employed  to  let  a  house  is  liable  for  the 
consequences  of  negligently  procuring  an  insolvent  person  as 
tenant  (/).  His  employer  also  may  refuse  an  improper  person;  but 
if  ho  accepts  the  person  offered,  with  knowledge  of  the  facts,  he  cannot 
refuse  to  pay  the  agent's  commission  (g). — The  employment  of  an 
estate  agent  with  instructions  to  procure  a  purchaser,  merely  stating 
particulars  and  price  of  the  property,  gives  no  authority  to  the  agent 
to  sign  a  contract  of  sale  containing  special  conditions  as  to  title  (h). 
But  instructions  given  by  an  owner  of  real  estate  to  an  agent  to  sell 
the  property  for  him,  and  an  agreement  to  pay  a  commission  on  the 
purchase  price  accepted,  are  an  authority  to  the  agent  to  make  a 
binding  contract  land  to  sign  an  agreement  for  sale  (i).  And  an 
advertisement  offering  lan  estate  for  sale  and  referring  to  an  agent 
for  applications  "  to  treat  and  view,"  imports  no  authority  to  sell 
but  only  to  receive  offers  (fc) .  An  agent  to  let  may  make  a  binding 
contract  although  the  rent  is  not  the  best  obtainable,  but  may  be 
liable  to  his  principal  in  damages  for  his  negligence  (I). 

(b)  Simpson  y.  Lamb  (1856),  25  L.  J.  C.  P.  113;  17  C.  B.  ®03;  Grem  v. 
Mides  (1«61),  30  L.  J.  C.  P.  343. 

(6)  Simpson  v.  Lamb  (1856),  25  L.  J.  O.  P.  113;  17  C.  B.  603. 

(e)  Prichm  T.  Sadger  (1866),  26  L.  J.  O.  P.  33;  1  C.  B.  N.  S.  296;  Fisher 
V.  Drewitt  (1878),  48  L.  J.  Ex.  32. 

((?)  Green  v.  Bartlett  (1863),  32  L.  J.  C.  P.  261 ;  14  C.  B.  N.  S.  685;  Wilkinson 
V.  Alston  (1879),  48  L.  J.  Q.  B.  733. 

(e)  Green  v.  Mules  (1861),  30  L.  J.  0.  P.  343. 

(/)  Eeys  V.  Tindcdl  (1861),  30  L.  J.  Q.  B.  362;   1  B.  &  iS.  296. 

(?)  Harford  v.   Wilson  (1807'),  1  Taunt.  12. 

(h)  Earner  v.  Sharp  (1874),  44  L.  J.  C.  53;  L.  R.  19  Eq.  108;  Keen  v. 
Mear  (1920),  89  L.  J.  K.  B.  513. 

(J)  Mosenbamn  v.  Bdson  (1900),  69  L.  J.  C.  569;   [1900]  2  Ch.  267. 

(i)  Godmn  v.  Brind  (1868),  39  L.  J.  0.  P.  121 ;  L.  B.  5  C.  P.  299,  n. 

(0  Lyas  V.   Cruise  (1845),  2  Jo.  &  L.  460. 
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A  solicitor  employed  in  litigation  is  the  agent  of  his  client  and 
pledges  the  client's  credit  to  the  exclusion  of  his  own  (m),  except  for 
matters  of  extraordinary  expenditure  which  he  should  not  incdr  with- 
out special  authority  (w) .  Law  stationer's  charges  fall  to  be  paid 
by  the  solicitor  personally;  they  represent  matters  which  he  is  bound 
to  perform  by  himself  or  his  clerks  (o).  The  personal  undertaking 
of  a  solicitor  to  pay  moneys  for  which  he  would  not  otherwise  b© 
liable  may  be  enforced  against  him  as  an  officer  of  the  court  {p). 
A  solicitor  entering  into  a  written  contract  to  purchase  an  estate 
cannot  escape  liability  by  alleging  that  he  was  acting  as  agent  for 
a  client  as  undisclosed  principal  {q) . 

Ship  brokers  are  agents  employed  to  procure  charters  for  ships. 
Here,  too,  the  right  to  remuneration,  whether  commission  or  com- 
pensation for  work  and  labour,  may  depend  upon  the  completion  of 
the  contract  (r) .  Commission  is  in  general  payable  upon  the  freight 
stipulated  in  the  charter-party,  and  is  not  dependent  upon  ship  in 
fact  earning  freight;  if  no  certain  freight  is  stipulated,  the  broker 
becomes  entitled  to  the  value  of  his  services  as  estimated  by  a  judge 
or  jury  (s).  The  shipbroker  is  entitled  to  his  commission  if  the 
transaction  is  effected  through  his  services,  though  the  details  are 
not  completed  by  himself  (i) . 

An  insurance  broker  is  generally  employed  in  marine  insurance 
to  procure  the  policy  from  an  insurer  or  underwriters,  to  pay  the 
premiums,  and  to  collect  the  payments  for  the  losses  insured  against; 
but  he  is  not  authorised  to  cancel  or  vary  a  policy  once  made  (m). 
The  broker  is  liable  for  not  procuring  the  policy  according  to  his 
instructions  (x);  and  for  negligence  in  collecting  losses  from  under- 


(»«)  Lee  V.  Everest  (1857),  26  L.  J.  Ex.  334;   2  H.  &  N.  2S5;   Royle  v. 
(1880),   50   L.   J.   Q.  B.   19€;  6   Q.   B.   D.   171;    Wakefield  v.   Suchworth  i-   Co. 
(1914),  84  L.  J.  K.  B.  335;   [IMS]  1  K.  B.  218. 

in)  See  Re  Blyth  #  Fanshawe  (1882),  52  L.  J.  Q.  B.  186;  10  Q.  B.  D.  207. 

(o)  Lord  Abinger,  C.  B.,  Robims  v.  Bridge  (18i37),  7  L.  J.  Ex.  49;  3  M.  &  W. 
114. 

(p)  Ex  p.  Bodenham  (1838),  8  A.  &  B.  959;  Vnited  Mimng  f  Finance  Corp. 
V.  Becker  (1910),  79  L.  J.  K.  B.  1006.;   [1910]  2  K.  B.  296. 

(?)  Saxm  V.  Blake  (1861),  29  Beav.  438. 

(r)  Read  v.  Rann  (1830),  8  L.  J.  0.  S.  K.  B.  144;  10  B.  &  O.  438;  Broad  v. 
Thomas  (1830),  9  L.  J.  0.  S.  O.  P.  32;   7  Bmg.  99. 

(s)  Mill  V.  Kitcking  (1846),  15  L.  J.  C.  P.  251;   3  C.  B.  306. 

It)  Burnett  v.  Bouch  (1840),  9  0.  &  P.  624;  Gibson  v.  Crick  (1862),  81 
L.  J.  Ex.  304;   1  H.  &  C.  142. 

(«)  Xenos  V.  Wickham  (1867),  36  L.  J.  C.  P.  313;  L.  B.  2  Tl.  L.  296;  Universo 
Insce.  of  Milan  v.  Merchants'  Marine  Insoe.  (1897),  66  L.  J.  Q.  B.  564;  [1897] 
2  Q.  B.  93.  (x)  Park  v.  Hammond  (1816),  6  Taunt.  495.' 
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^liters  {y);  but  is  not  bottiid  to  btiiig  actions  against  the  iinder- 
w]?iter6  without  an  indemnity  against  the  costs  {z). — By  the  Stamp 
Act,  1891,  8.  97  (2),  a  broker  or  agent  making  any  sea  insurance 
cannot  charge  his  employer  for  commission  or  premiums,  unless  the 
insurance  is  in  writing  and  duly  stamped  (a),  and  any  paymeiit  by 
the  einployfer  contrary  to  this  Act  is  deelned  to  be  paid  without  c6n- 
sideratiott  and  remains  the  property  of  the  employer. — Policies  ar6 
generally  made  by  the  insurance  broker  in  his  own  name,  and  it  is 
usual  to  add  the  clause  that  he  makes  it  "as  well  in  his  name  as  for 
and  in  the  name  of  all  other  persons  to  whom  the  same  may  apper- 
tain, &c.";  and  the  action  upon!  the  policy  may  be  brought  cither 
in  the  na;me  of  the  broker  of  agent  nominally  effecting  the  insurance, 
or  in  the  name  of  the  undisclosed  principal  or  party  interested  {h). 
The  action  may  equally  be  brought  in  the  name  of  the  undisclosed 
principal,  though  the  above  clause  referring  to  the  agency  is 
omitted  (c) ;  and  though  the  policy  is  made  by  a  deed  poll  {d) .  But 
if  the  policy  is  made  in  the  name  and  on  account  of  the  principal,  the 
broker  has  no  right  and  can  neither  sue  nor  be  sued  upon  it  (e). — 
A  broker  in  possession  of  the  policy  is  presumptively  authorised  to 
collect  losses  from  the  underwriters;  but  to  receive  payment  in  money 
only,  and  not  by  set-off  in  account  with  the  underwriter,  who  is  not 
discharged  by  such  settlement  as  against  the  insured,  unless  the  broker 
has  in  fact  paid  the  latter  (/) .  It  is  the  Usage  of  brokers  and  under- 
writers at  Lloyd's  to  discharge  their  claims  and  liabilities  for 
premiums  aiid  losses  upon  policies  by  a  general  settlement  of  accounts 
between  them;  but  the  assured  is  not  bound  by  this  mode  of  settle- 
ment, nor  is  the  underwriter  discharged  {g),  unless  the  assured  knew 
of  the  usage  and  authorised  the  broker  to  settle  in  that  manner; 
because  such  usage  is  peculiar  to  Lloyd's  house,  and  is  not  a  general 

(y)  Bmisfield  v.   Creswdl   (1810),  2  Camp.  545. 

(z)  The  Lord  of  the  Isles  (1894),  64  L.  J.  P.   15;    [1804]  P.   342. 

(a)  Genforsikrings  Aktieselshabet  v.  Da  Costa  (1910),  8.0  L.  J.  K.  B.  236; 
[1911]  1  K.  B.  137. 

(J)  Marine  Insurance  Act,  1906,  ss.  5,  14,  23,  85.  and  Sohed. ;  Lucena  v. 
Craufurd  (1806),  2  Bos.  &  P.  N.  11.  269;  (1808),  1  Taunt.  325;  Sutherland  v. 
Pratt  (1843),  13  L.  J.  Ex.  246;  12  M.  &  W.  16;  Prov.  Ins.  vf  Canada  v.  Leduo 
(1874),  43  L.  J.  P.  C.  49;  L.  R.  6  P.  C.  224. 

(c)  Browning  v.  Prcm.  Insce.  of  Camada  (1873),  L.  R.  5  P.  C.  263. 

(<?)  Sunderland  Manne  Ins.  v.  Kearney  (1851),  20  L.  J.  Q.  B.  417;  16  Q.  B. 
925. 

(e)  Koster  v.  Eason  (1813),  2  M.  &  S.  112;  Baker  v.  Langhorne  (1816),  6 
Taunt.  519. 

(/)  Busidl  V.  Bangley  (1821),  4  B.  &  Aid.  395. 

{g)  Sweeting  v.  Pearoe  (1861),  30  L.  J.  C.  P.  109;   9  C.  B.  N.  S.  534. 
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usage  of  insurance  in  the  City  of  London  (;h).  If  the  broker  pays 
his  principal  upon  a  presumed  settlement  of  the  account  with  the 
underwriters,  he  cannot  after  a  considerable  lapse  of  time  recover 
the  money  back,  though  he  subsequently  fails  in  recovering  from  the 
latter  (i). — A  broker  who  has  effected  a  policy  in  his  own  name  has 
a  lien  upon  the  policy  for  commission  and  for  premiums  paid  and 
payable  by  him  (fc) ;  and  a  broker  with  a  del  credere  commission  has 
a  lien  in  respect  of  his  guarantee  for  the  payment  of  losses,  entitling 
him  to  sue  the  underwriter,  and  if  sued  by  the  underwriter,  to  set  off 
a  loss  upon  the  policy  (l).  So  a  broker  who  had  insured  goods  for 
the  owners  and  had  accepted  bills  on  account  of  the  goods  was  held 
entitled  to  a  lien  upon  the  policy,  and  to  set  ofi'  losses  in  an  action 
by  the  underwriter  for  premiums  (m) . — It  is  the  general  practice  for 
underwriters  to  limit  their  authority  to  a  fixed  sum  on  each  policy; 
therefore  the  assured  in  dealing  with  an  underwriter  through  his 
broker  is  taken  to  have  notice  of  the  limits  of  authority,  and  cannot 
charge  the  underwriter  with  an  amount  exceeding  his  limit  (w). 

The  master  of  a  ship  is  general  agent  of  the  shipowner  or  person 
by  whom  he  is  appointed,  for  the  management  and  employment  of 
the  ship;  and  his  apparent  general  authority  cannot  be  limited  by 
private  orders  or  conditions  not  known  to  the  party  dealing  with 
him  (o).  But  he  cannot  make  a  binding  contract  out  of  the  ordinary 
course,  or  in  the  case  of  a  chartered  ship,  in  breach  of  the  charter- 
party  (p).  The  registered  owner  is  presumptively  responsible  as 
principal  of  the  person  filling  the  position  of  master  {q)\  but  he 
may  rebut  such  presumption  by  evidence  that  the  master  was  in  fact 
appointed  by  the  person  having  possession  and  control  of  the  ship 
under  a  charter,  or  as  purchaser  or  mortgagee  (r). — The  master  has 
general  .authority  to  receive  goods  on  freight  and  to  sign  bills  of 

(h)  aabuy  v.  Lloyd  (18-25),  3  L.  J.  0.  S.  K.  B.  116;  3  B.  &  O.  793;  StewaH 
V.   Aberdein  (1838),  7  L.  J.  Ex.  292;   4  M.  &  W.  211. 

(t)  Jameson  v.  SvMinstone  (1809),  2  Camp.  546,  n.  See  Macfarlane  v. 
Gummcopido  (1858),  28  L.  J.  Ex.  72;   3  H.  &  N.  86.0. 

{k)  Fisher  v.   Smith  (18:79),  48  L.  J.  Ex.  411;   4  Ap.  Oa.  1. 

(0  Koster  v.  Sason  (1813),  2  M.  &  S.  112;  Lee  v.  Bnllen  (1858),  27  L.  J. 
Q.  B.  161;  8  E.  &  B.  692,  n. 

(m)  Parker  v.   Beadey   (1814),  2  M.  &  S.   423. 

(«)  Baines  v.  Ewing  (1866),  35  L.  J.  Ex.  194;  L.  R.  1  Ex.  320. 

(o)  Per  cur.  Grant  v.  Norway  (1851),  20  L.  J.  C.  P.  93;   10  C.  B.  687. 

ip)  Reynolds  v.  Jex  (1865),  34  L.  J.  Q.  B.  251;   6  B.  &  S.  86. 

(?)  THbbs  V.  Ross  (1866),  35  L.  J.  Q.  B.  193;  L.  R.  1  Q.  B.  534. 

(?■)  Mitcheson  v.  Oliver  (1855),  25  L.  J.  Q.  B.  39;  5  E.  &  B.  419;  Myers  y. 
Willis  (1856),  25  L.  J.  C.  P.  255;  IS  C.  B.  886;  Baumvoll  Manuf.  von  Carl 
Scheibler  v.   Furness  (1893),  62  L.  J.  Q.  B.  2,01;    [1»93]  A.  C.  «. 
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lading  for  the  carriage  and  delivery ;  but  he  cannot  bind  his  employer 
by  bills  of  lading  for  goods  not  shipped  (s) ;  nor  for  a  greater  quantity 
of  goods  than  in  fact  shipped  (t),  unless  the  charter-party  provides 
that  the  biU  of  lading  shall  be  conclusive  evidence  of  the  quantity 
shipped  (m)  ;  nor  for  the  quality  of  the  goods  shipped  (x) .  The  bill 
of  lading  affords  prima  facie  evidence  of  the  matters  therein  stated, 
and  it  is  for  the  party  bound  to  displace  the  inference  to  be  drawn 
therefrom  by  other  evidence  (y).  As  between  the  shipowner  and 
charterer,  a  biU  of  lading  in  variation  of  the  charter-party  is,  in 
general,  ineffective  (z).  But  the  master  may  bind  the  shipowner  by 
bill  of  lading,  though  the  ship  is  under  charter,  if  the  owner  retains 
the  appointment  and  control  of  the  master  (a).  The  master  is  per- 
sonally responsible  to  his  owner  for  the  accuracy  of  statements  in 
bills  of  lading  as  to  the  goods  shipped  and  time  of  shipment,  by 
which  the  owner  is  bound  (fe). — The  master  of  an  English  ship  has 
general  authority,  in  the  absence  of  the  shipowner  or  his  agent,  to 
contract  for  whatever  is  reasonably  necessary  for  maintenance  of  the 
ship  and  prosecution  of  the  voyage,  including  repairs  and  borrowing 
of  money  required  for  wages  and  the  use  of  the  ship  (c). — But  he 
has  no  authority  to  borrow  money  to  pay  debts  incurred  for  such 
purposes  (d) .  He  has  also  authority  to  contract  for  reasonable  services 
for  salvage  of  the  ship  (e).  If  he  makes  such  contracts  in  his  own 
name,  the  shipowner  may  be  charged  upon  them  as  his  undisclosed 
principal  (/). — The  master  had  no  lien  as  a  seaman  for  his  wages 
or  for  disbursements  on  account  of  the  ship,  because  his  possession 


(s)  Grant  ».  Norway  (ISSl),  20  L.  J.  C.  P.  93;   10  C.  B.  688. 

(0  Bubbersty  v.  Ward  (1853),  22  L.  J.  Ex.  113;  8  Ex.  330;  Broiun  v.  Powell 
Ooal  Co.  (1875),  44  L.  J.  C.  P.  2.99;  L.  R.  10  C.  P.  562. 

(m)  Lishman  v.   Christie  (1887),  56  L.  J.  Q.  B.  538;   19  Q.  B.  D.  333. 

(«)  Cox  V.  Bruce  (1886),  56  L.  J.  Q.  B.  121;  18  Q.  B.  D.  147.  See  Compania 
Naviera  Vascongada  v.  Ctmrchai  (1905),  75  L.  J.  K.  B.  94;    [1906]  1  K.  B.  237. 

(y)  Smith  V.  Bedouin  Steam  Nav.  Co.  (1895),  65  L.  J.  P.  C.  8;   [1896]  A.  O.  70. 

(z)  Pearson  v.  Gosehen  (1864),  33  L.  J.  C.  P.  265;   17  C.  B.  N.  S.  352. 

(a)  Sandemann  v.  Scurr  (1866),  36  X..  J.  Q.  B.  58;  L.  R.  2  Q.  B.  86;  Wehner 
V.  Dene  Steam  Shipping  Co.  (1905),  74  L.  J.  K.  B.  550;   [1905]  2  K.   B.  92. 

(S)  Stumore  v.  Breen  (1887),  56  L.  J.  Q.  B.  401;   12  Ap.  Ca.  698. 

(o)  The  Riga  (1872),  41  L.  J.  Ad.  39;  L.  R.  3  A.  &  E.  516;  Gunn  v.  Roberta 
(1874),  43  L.  J.  C.  P.  233;  L.  R.  9  C.  P.  331;  The  Omenta  (1894),  64  L.  J.  P. 
32;   [1895]  P.  49.     See  The  Heinrich  Bjorn  (I1&86),  55  L.  J.  P.  80;   11  Ap.  Ca. 

{d)  Seldom  v.  Campbell  (1851),  20  L.  J.  Ex.  342;  6  Ex.   886. 

(e)  Andersm  v.  Ocean  Co.  (1885),  54  L.  J.  Q.  B.  196;  10  Ap.  Ca.  107;  The 
Prinz  Heinrich  (1877),  57  L.  J.  Adm.  17.  See  The  Renpor  (1883),  52  !L.  J.  Ad. 
49;  8  P.  D.  115. 

(/)  Gordon  V.    Hare   (1823),   1  L.   J.   0.    S.   K.   B.   70; 
<1865),  34  L.  J.  Ex.  172;   3  H.  &  0.  977. 
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of  the  ship  as  servant  of  the  owner  is  the  possession  of  the  owner  {g) . 
But  a  maritime  lien  on  ship  and  freight  for  wages  was  givefl  to 
the  master  by  the  Merchant  Shipping  Act,  1854,  s.  191,  and  for 
disbursements  by  the  Act,  1889,  s.  1.  These  enactments  are  noW 
repealed  but  reproduced  by  the  Merchant  Shipping  Act,  1894, 
8.  167  (h). — For  the  above  purposes  and  under  the  same  circumstances 
the  master  may  hypothecate  the  ship  and  cargo  by  bottomry  bond  if 
the  money  be  not  otherwise  obtainable  {i).  According  to  the  laws 
of  other  countries  the  master  has  a  larger  authority,  and  the  rights 
of  parties  under  an  hypothecation  are  determined  by  the  law  of  the 
flag  (fc).  According  to  English  law,  "the  bottomry  bond  gives  no 
remedy  to  the  lender  against  the  owner  of  the  ship,  nor  against  the 
owner  of  the  cargo,  personally;  the  remedy  is  in  rem  in  both  cases; 
but  as  between  the  freighter  and  shipowner  the  cargo  of  thq  f ormier 
is  pledged  to  secure  the  debt  of  the  latter,  and  when  the  former  has 
been  compelled  to  pay  the  debt  through  the  medium  of  the  pledge,, 
he  must  be  reimbursed"  {I).  The  master  cannot  hypothecate  the 
ship  or  cargo,  where  it  is  practicable  for  him  to  communicate  with 
the  respective  owners,  because  his  authority  arises  only  from  the 
necessity  of  the  case  and  the  impossibility  of  communication  (m) ;  and 
the  bottomry  bond  is  limited,  as  to  validity  and  as  to  amount,  by  th& 
necessity  (m). — The  master,  under  circumstances  of  stringent  neces- 
sity, is  authorised  to  sell  the  ship,  and  thereby  make  the  insurers 
responsible  as  for  a  loss  (o) .  And  he  may  be  authorised  by  necessity 
to  sell  cargo  for  repair  of  the  ship ;  in  which  case  the  owner  of  carga 
is  entitled  to  be  indemnified  by  the  owner  of  ship;  or  he  may  treat 
the  proceeds  of  the  sale  as  a  loan,  and  without  any  allowance  for 
freight  pro  rata  (p). — The  master  may  also  be  authorised  to  sell  cargo 
on  behalf  of  the  owner  of  the  cargo,  under  circumstances  of  necessity 


ig)  Smith  v.  Plwnmer  (1816),  1  B.  &  Aid.  575.  See  BriHow  v.  Whitmore 
(1861),  31  L.  J.  0.  467;  9  H.  L.  C.  391. 

(A)  See  The  Sara  (1867),  36  L.  J.  P.  800;  H  Ap.  Oa.  209;  The  Caatlegata 
(1892),  62  L.  J.  P.  C.  17;  [18i93]  A.  C.  38;  The  Onenta  (1894),  64  L.  J.  Ad. 
32;   [1895]   P.   49. 

(«■)  The  Prince  of  Saxe-Coburg  (1838),  3  Moo.  P.  C.  1. 

(Jc)  The  Kamak  (1869),  38  L.  J.  Ad.  57;  L.  R.  2  P.  C.  505;  The  Gaetano  and 
Maria  (1882),  51  L.  J.  Ad.  67;  7  P.  D.  137. 

(I)  Per  our.  Dunoan  v.  Benson  (1847),  17  L.  J.  Ex.  238;  1  Ex.  656;  a£Ed. 
nom.   Benwn  v.   Btmoan  (1849),  18  L.  J.  Ex.   169;   3  Ex.  644. 

(m)  Kleinwort  v.   Casa  Mariitima  of  Genoa  (1877),  2  Ap.  Ca.  156. 

(«)  The  Pontida   (1884),  63  L.  J.  Ad.  78;   9  P.  D.   177. 

(o)  Cobegvid  Marine  Insoe.  v.  Barteawcc  (1875),  L.  R.  6  P.  C.  319;  Eall  v. 
Jupe  (1880),  49  L.  J.  0.  P.  721. 

Ip)  Freeman  v.  EaU  India  Co.  (1822),  5  B.  &  A.  617;  Hopper  v.  Bwness 
(1876),  45  L.  J.  O.  P.  377;  1  C.  P.  D.  137. 
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in  which  he  cannot  comriiunicate,  nor  obtain  instructions  from  the 
owner  (q).  And  where  a  sale  is  authorised  he  may  receive  and  give 
a  valid  dischtoge  for  the  proceeds  (r).  "  Not  merely  is  a  power  given, 
but  ai  duty  is  oast  on  the  master  in  many  eases  of  accident  and  emer- 
gency to  act  for  the  safety  of  the  cargo  in  such  manner  as  may  be 
best  under  the  circumstances;  and,  as  a  correlative  right,  he  is  entitled 
to  charge  its  owner  with  the  expenses  properly  incurred  in  so 
doing"  (s);  and  he  has  a  lien  for  such  expenses  upon  the  cargo 
saved  (<).  If  the  ship  becomes  incapable  of  completing  the  voyage, 
it  is  the  duty  of  the  master  to  tranship  the  cargo  and  forward  it  by 
aiHother  vessel,  provided  that  it  is  practicable  to  send  it  to  its  destina- 
tion in  a  insirketable  state;  which  depends  upon  its  condition  and 
the  charges  upon  it,  and  the  cost  of  transhipping  and  forwarding, 
compared  with  the  value  on  arrival  (m)  .  The  authority  of  the  master 
of  a  foreign  ship  in  the  above  cases  is  presumptively  regulated  by 
the  law  of  the  country  to  which  the  ship  belongs  (x). 

The  manager  of  a  ship,  commonly  called  the  ship's  husband,  is 
general  agent  of  the  owners  in  the  home  port  for  the  use  and  employ- 
ment of  the  ship,  including  repairs  and  outfit  for  voyage,  engagement 
of  master  p.nd  crew,  procuring  cargo  for  freight,  or  letting  it  out 
on  charter;  but  not  including  insurance,  or  borrowing  money,  or 
cancelling  a  charter-party  (y).  And  in  acting  as  agent  he  is  not 
allowed  to  receive  any  profit  by  way  of  commission  or  otherwise  from 
brokers  or  others  with  whom  he  deals,  for  matters  within  the  scope 
of  Ms  duty  (z). — By  the  Merchant  Shipping  Act,  1894,  s.  59,  the 
m&me  and  address  of  the  managing  owner  or  of  the  ship's  husband 
are  required  to  be  registered;  and  such  person  is  presumptive  agent 
of  all  the  registered  owners,  but  evidence  is  admissible  that  he  is  agent 
only  of  those  persons  who  in  fact  appointed  him  (u).  And  a  part- 
owner  is  not  liable  for  the  contracts  of  his  co-owners  or  of  the 

(?)  Amtralian  Nov.  v.  Morse  (1872),  L.  R.  i  F.  0.  222;  Acatos  v.  Burns 
(1S78),  47  L.  J.  Ex.  566;  3  Ex.  D.  282;  Atlantic  Mutual  Insoe.  v.  Ruth 
(1880),  16  Ch.  D.  474. 

(r)  Ireland  v.  Thom&cm  (1847),  17  L.  J.  0.  P.  241;  4  C.  B.  149. 

(s)  Per  our.  Cargo  ex  Argm  (1873),  L.  E..  5  0.  P.  165.  See  Notara  v.  Een- 
dersfin  (1872),  41  L.  J.  Q.  B.  158;  L.  R.  7  Q.  B.  225;  The  Savma  (1900),  69 
L.  J.  Ad.  95;   [1900]  P.  252. 

(0  Singston  v.  Wendt  (1876),  45  L.  J.  Q.  B.  440;   1  Q.  B.  D.  367. 

(m)  Atlantic  Mutual  Insce.  v.  Ruth  (18S0),  16  Oh.  D.  474. 

(»)  The  August  (1891),  60  L.  J.  Ad.  57;   [1891]  P.  328. 

(y)  Abbott  on  Shipping,  p.  130;  Thomas  v.  Lewis  (1878),  48  L.  J.  Ex.  7; 
4  Ex.  D.  18.     See  Beynon  v.  Godden  (1878),  3  Ex.  D.  263. 

(a)  Williamson  v.  Rime  (1890),  60  L.  J.  O.  123;   [1891]  1  Ch.  390. 

(a)  Jfrazer  v.  Cuthbertson  (1881),  50  L.  J.  Q.  B.  277;  6  Q.  B.  D.  93;  see 
The  England  (1886),  12  P.  D.  32. 
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managing  owner  or  ship's  husband,  unless  he  has  expressly  or 
impliedly  authorised  or  sanctioned  their  agency  on  his  behalf;  for 
the  co-owners  of  a  ship  are  not  in  the  relation  of  partners  having 
a  general  authority  to  bind  all  within  the  scope  of  the  partnership 
business  (b).  A  majority  of  co-owners  are  entitled  to  employ  and 
manage  the  ship,  but  without  the  power  of  charging  any  liability 
upon  the  dissenting  minority  (c). 

"  One  partner,  by  virtue  of  that  relation,  is  constituted  a  general 
agent  for  another,  as  to  all  matters  within  the  scope  of  the  partner- 
ship dealings,  and  has  communicated  to  him,  by  virtue  of  that  relation, 
all  authorities  necessary  for  carrying  on  the  partnership,  and  all 
such  as  are  usually  exercised  by  partners  in  that  business  in  which 
they  are  engaged  "  {d).—lt  was  formerly  held  that  a  person  taking 
a  share  of  the  profits  of  a  business  became  liable,  as  a  partner,  for  the 
debts  upon  the  principle  that  by  taking  profits  he  took  the  security 
for  the  debts  (e).  But  subsequently,  and  the  rule  is  now  confirmed 
by  statute,  the  liability  of  a  person,  as  partner,  to  creditors  was  fixed 
by  reference  to  the  question  whether  the  trade  is  carried  on  on  behaU 
of  the  person  sought  to  be  charged  as  a  partner;  the  participation  in 
the  profits  being  an  element  in  determining  that  question,  but  not 
being  in  itself  decisive;  the  test  being  whether  the  persons  sharing 
the  profits  have  or  have  not  a  joint  or  common  interest  in  the  pro- 
perty from  the  use  of  which  the  returns  are  derived  (/) .  And  where 
a  written  agreement  stipulates  for  a  share  of  profits,  it  is  a  question 
of  construction  upon  the  whole  agreement,  whether  a  partnership  is 
created  (gr). — Where  by  a  deed  of  assignment  for  the  benefit  of 
creditors  the  property  and  business  of  the  debtor  were  vested  in 
trustees,  upon  trust  to  carry  on  the  business  and  to  divide  the  profits 
rateably  amongst  the  creditors  until  their  debts  were  paid;  it  was 
held  that  the  creditors  were  not  liable,  as  partners,  for  debts  con- 

(b)  Briggs  v.  WUhtMson  (1827),  5  L.  J.  0.  S.  K.  B.  349;  7  B.  &  C.  30;  Robin- 
son \.  Gleadow  (1835),  2  Bing.  N.  O.  156;  Preston  v.  Tamplm  (1857),  27 
L.  J.  Ex.  192;  2  H.  &  N.  684;  Ghappell  v.  Bray  (1860),  30  1..  J.  Ex.  24;  6 
H.  &  N.  145. 

(e)  Per  cur.  Japp  v.  Campbell  (1887),  57  L.  J.  Q.  B.  81. 

(d)  Per  cur.  Hawlcen  v.  Bourne  (1841),  10  L.  J.  Ex.  361;  8  M.  &  W.  7,10;  per 
cur.  Brettel  v.  Williams  (1849),  19  L.  J.  Ex.  121;  4  Ex.  630;  Partnership  Act, 
1890,  BS.   5,  7. 

(e)  Wttugh  v.   Carver  (1793),  2  H.  Bl.  235. 

(/)  Partnership  Act,  1890,  ss.  1,  2;  Cox  v.  Hickman  (1860),  30  L.  J.  0.  P. 
125;   8  PI.  L.  O.  268. 

(g)  Walker  v.  Hirsch  (18«4),  54  L.  J.  C.  313;  27  Ch.  D.  460;  Badeley  v. 
€onsol.  Bank  (188'8),  57  L.  J.  C.  468;   38  Oh.  D.  238. 
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tracted  by  the  trustees  by  reason  merely  of  their  participation  in 
the  profits;  nor  had  they  by  the  deed  constituted  the  trustees  their 
agents  (h). — By  the  Partnership  Act,  1890,  s.  2,  sub-s.  3  (d)  (repeal- 
ing and  re-enacting  28  &  29  Vict.  c.  86),  "  the  advance  of  money, 
by  way  of  loan  to  a  person  engaged  or  about  to  engage  in  any 
business  on  a  contract  with  that  person  that  the  lender  shall  receive 
a  rate  of  interest  varying  with  the  profits,  or  shall  receive  a  share  of 
the  profits  arising  from  carrying  on  the  business  does  not  of  itself 
make  the  lender  a  partner  with  the  person  or  persons  carrying  on  the 
business  or  liable  as  such.  Provided  that  the  contract  is  in  writing, 
and  signed  by  or  on  behalf  of  all  the  parties  thereto."  Sect.  3 
postpones  the  lender  to  other  creditors  for  valuable  consideration 
ia  case  of  bankruptcy  or  insolvency.  The  document  to  satisfy  the 
2nd  section  must  show  on  the  face  of  it  that  the  transaction  is  one 
of  loan  (i).  But  a  creditor  is  postponed  under  the  3rd  section  whether 
the  transaction  satisfies  the  requirements  of  sect.  2  or  not  (fc).  If 
the  contract  contains  terms  besides  the  receiving  of  a  share  of  profits, 
which  constitute  a  partnership,  the  loan  is  not  within  the  Act  (I). 
Where  money  is  advanced  upon  terms  giving  the  lender  a  share  of 
the  profits,  an  alteration  of  those  terms  making  interest  payable  in 
lieu  of  a  share  of  profits  will  not  take  the  case  out  of  the  3rd  section, 
unless  the  transaction  amounts  to  a  repayment  of  the  loan  and  the 
making  of  a  fresh  advance  (m) .  The  Act  applies  only  to  loans  upon 
the  personal  security  of  the  trader,  and  not  to  a  loan  upon  the  security 
of  the  partnership  business  (w),  and  it  does  not  affect  securities  for 
the  loan  (o) . — Persons  may  be  bound  as  ostensible  partners  by  appa- 
rently so  trading,  though  not  partners  in  fact  inter  se  (p).  Where 
a  person  traded  with  his  own  property  under  the  nominal  firm  of 
himself  "  and  son,"  and  the  son  acted  in  the  business  of  the  firm,  it 
was  held  that  there  was  an  ostensible  partnership  which  could  be 
made  bankrupt,  and  that  the  property  became  partnership  assets  and 
not  several  assets  of  the  father,  though  there  was  in  fact  no  partner- 
ed) Coa>  V.  Eichman  (1860),  30  L.  J.  C.  P.  125;  8  H.  L.  O.  268. 

(a)  Syers  v.  Syers  (1876),  1  Ap.  Ca.  174. 

{h)  Esc  p.  Sckofield  (1897),  66  L.  J.  Q.  B.  824;   [1897]  2  Q.  B.  495. 

(0  Pooley   V.    Driver    (1877),   46  L.   J.   C.    466;  5   Ch.    D.    458;   Froivde   v, 
WillUtms  (1886),  56  L.  J.  Q.  B.  62. 

(m)  Ex  p.  The  Trustee,  Re  Hildeshsim,  [1893]  2  Q.  B.  357. 

(«)  Ex  p.  Delhame  (1878),  47  L.  J.  Bk.  65;  7  Ch.  D.  511. 

(o)  Ex  p.  Shiel  (1877),  46  L.  J.  Bk.  63;  4  Ch.  D.  789;  Badeley   v.  Cmsol 
Bank  (1888),  57  L.  J.  C.  468;  38  Ch.  D.  238. 

(p)  Partnership  Act,  18.93,  s.  14;  Gurney  v.  Evam  (1858),  27  L.  J.  Ex 
166;  3  H.  &  N.  122;  Ramazotti  y.  Bowring  (1860),  29  .L.  J.  C.  P  30-7 
C.  B.  N.  S.  851;   Ex  p.  Central  BTi.,  [1892]  2  Q.  B.  633. 
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ship  between  tljem  (q).  On  the  other  hand  there  may  be  only  one 
Ofitensible  partner  with  several  dormant  partners  sharing  the  partner- 
ship property ;  in  which  oa«e  the  property  cannot  be  claimed  as  the 
several  assets  of  the  acting  partner  as  being  the  apparent  owner  to 
the  exclusion  of  the  dormant  partners  (r). — As  between  the  partners 
debts  and  losses  of  the  partnershiip  are  presumptively  borne  in  pro- 
portion to  the  shares  of  profits;  and  they  are  entitled  to  contribution 
inter  se  in  that  proportion  {«). 

The  general  authority  of  a  partner,  even  where  the  general  partner- 
ship agreement  is  under  seal,  does  not  authorise  the  partners  to  execute 
deeds,  unless  a  particular  power  be  given  for  that  purpose  (t).  But 
a  partner  will  be  bound  by  a  deed  executed  on  his  behalf  by  a  co- 
partner, with  his  authority  and  in  his  presence  (m)  .  In  other  respects 
the  general  authority  of  a  partner  is  defined  by  the  partnership 
business;  it  extends  and  is  restricted  to  matters  necessary  and  usual 
in  the  ordinary  conduct  of  the  business  (x). — A  partner , can  bind  the 
partners  in  the  case  of  contracts  jointly  only,  and  not  severally;  and 
a  contract  purporting  to  bind  them  jointly  and  severally  would  be 
void  as  to  the  several  liability  {y).  But  partners  are  liable  jointly 
and  severally  for  a  wrong  committed  by  a  co-partner  in  the  conduct 
of  the  partnership  business  (2). 

Persons  in  a  non-mercantile  business,  as  in  the  case  of  a  firm  of 
solicitors,  have  no  general  authority  to  bind  the  firm  by  signing  bills 
or  notes,  because  such  instruments  are  not  required  or  usual  in  the 
ordinary  course  of  the  business  (a);  they  may  sign  cheques  for 
business  payments,  but  not  post-dated  cheques,  which  are  the  same 
thing  as  bills  of  exchange  (b).  For  the  same  reason  a  partner  in  a, 
mining  company  (e),  or  in  a  farming  business  (d),  presumptively 
could  not  bind  the  firm  by  signing  negotiable  instruments. — In  the 

(g)  Ex  p.  Hayman  (1878),  47  L.  J.  Bk.  54;   8  Ch.  D.  11. 

(r)  Reynolds  v.  B<mley  (1867),  36  L.  J.  Q.  B.  247;  L.  R.  2  Q.  B.  474. 

(s)  Partnership  Act,  1890,  ss.  24,  44;  Peacoch  v.  Peacoch  (1809),  16  Ves.  49; 
Venning  v.  LecMe  (1810),  13  East,  7;  Robinscm  v.  Andeison  (1855),  7  De  G.  'M. 
&  G.  239. 

(i)  HarriMn  v.   Jachson   (1797),  7  T.  R.  207. 

(«)  Ball  V.   Dunsterville  (1791),  4  T.  R.  313. 

Ix)  Partnership  Act,  1890,  ss.  5—7. 

(y)  Partnership  Act,  1890,  a.  9;  Maclae  v.  Sutherland  (1854),  23  L.  J.  Q.  B. 
229;   3  E.   &  B.  1. 

(z)  Partnership  Act,  1890,  s.  12;  CaMl  v.  Vaughan  (1681),  1  Wms.  Saund. 
472,   n.;   Blyth  v.    Fladgate   (1890),  60  L.   J.   C.   66;    [1891]   1  Ch.   337. 

(a)  Iledley  v.   Bainbridge  (1842),  11  L.  J.  Q.  B.  293;   3  Q.  B.  316. 

(J)   Fors.ter  v.  Machreth  (1867),  36  L.  J.  Ex.  94;   L.  R.  2  Ex.  163. 

(c)  mcUnwn  v.  Valpy  (1829),  8  L.  J.  0.  S.  K.  B.  51;  10  B.  &  0.  128; 
Riohetts  V.  Bennett  (1847),  17  L.  J.  C.  P.  17;   4  C.  B.  686. 

{d)   Greendade  v.  Dower  (1828),  6  L.  J.  0.  S.  K.  B.  155;   7  B.  &  C.  635. 
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(oase  of  aegotiable  instruments,  the  firm  and  individual  partners  are 
bound  not  only  where  the  correct  name  or  designation  of  the  firm 
is  used,  but  where  the  name  used,  though  inaccurate,  is  substantially 
.correct  and  descriptive  of  the  firm  (e).  The  name  of  the  firm  may 
■be  the  name  of  the  signing  partner;  in  which  case,  if  he  has  no 
separate  business  to  which  it  could  apply,  it  presumptively  binds  the 
firm  (/).  It  seems  that  the  real  names  of  all  the  partners  may  bo 
used,  though  the  firm  has  a  distinctive  name  {g).  As  ithose  persons 
only  can  sue  or  be  sued  upon  bills  and  notes  who  appear  upon  the 
■instruments  as  parties  by  their  name  or  designation,  a  partner  cannot 
.bind  the  firm  as  undisclosed  principals  by  signing  his  own  name  (h) ; 
unless  it  is  at  the  same  time  the  name  of  the  firm  and  so  used  upon 
the  instrument  (i).  But  he  may  bind  the  firm  by  signing  his  own 
name  expressly  as  agent  on  their  behalf  (fc). — ^A  bill  drawn  upon  a 
-firm  by  their  name  or  designation  is  sufficiently  accepted  by  one  of 
the  partners  signing  the  name  of  the  firm  or  his  own  name;  any  form 
of  acceptance  being  sufficient  if  signed  by  a  person  expressly  or 
impliedly  authorised  (Z).  If  not  authorised,  his  acceptance,  though 
purporting  to  be  on  behalf  of  the  firm,  may  bind  him  personally  (m) . 
Signing  a  bill  in  blank  is  not  a  mercantile  transaction  within  the 
general  authority  of  a  partner;  and  the  holder  of  such  a  bill  must 
prove  a  particular  authority  for  it  {n).     ' 

A  partner  in  a  mercantile  firm  has  general  authority  to  borrow 
money  for  the  purposes  of  the  business;  but  this  does  not  imply 
authority  to  bind  the  firm  by  opening  a  banking  account  in  his  own 
name  (o).     A  partner  in  a  non-mercantile  undertaking  requires  a 

(e)  Bills  of  Exchange  Act,  18S2,  ss.  6,  7;  Partnership  Act,  1890.  ss.  4.  6,  9; 
WintU  V.  Crowther  (18.31),  9  L.  J.  0.  S.  Ex.  65;  1  Cr.  &  J.  316;  Forbes  v. 
Marshall  (1855),  24  L.  J.  Ex.  305;  Stephens  v.  Reynolds  (1860),  29  L.  J.  Ex. 
278;  5  H.  &  N.  513. 

(/)  Yorkshire  Bank  v.  Beatson  (1880),  49  L.  J.  0.  P.   380;   5  C.  P.  D.  109. 

ig)  Norton  v.  Seymour  (1847),  16  L.  J.  C.  P.  100;  3  C.  B.  792. 

{h)  Bills  of  Exchange  Act,  18Sa,  s.  23;  Emly  v.  Lye  (1812),  15  East,  7. 

(0  So^th  Carolina  Bank  v.  Case  (18.28),  6  L.  J.  0.  S.  K.  B.  364;  8  B.  &  0. 
427;  Nicholson  v.  Eicketts  (1859),  29  L.  J.  Q.  B.  55;  2  E.  &  E.  497;  Miles' 
claim  (1874),  43  L.  J.  C.  732;  L.  R.  9  Ch.  635.  See  Yorkshire  Bank  v.  Beatson 
(1880),  49  L.  J.  C.  P.  380;   5  C.  P.  D.  109. 

(k)  BUls  of  Exchange  Act,  1862,  s.  86;  Hx  p.  Buckley  (1845),  14  L.  J.  Ex.  341; 
14  M.  &  W.  469;   Maclae  v.  Sutherland  (1855),  23  L.  J.  Q.  B.  229;   3  B.  &  B.    1. 

(0  See  Bills  of  Exchange  Act,  1882,  s.  17;  Lloyd  v.  Ashby  (1831),  9  L.  J. 
0.  S.  K.  B.  144;  2  B.  &  Ad.  23;  Re  Barnard  (18»6),  55  L.  J.  O.  935;  32 
Ch.  D.  447;  Wheatley  v.  Smithers  (1907),  76  L.  J.  K.  B.  900;  [1907]  2  K.  B. 
684. 

(m)  Owen  v.  Van  Vster  (1850),  20  L.  J.  0.  P.  61;  10  C.  B.  318;  NiahMs  v 
Diamond  (1853),  23  L.  J.  Ex.  1;   9  Ex.  154. 

(»»)  Eogarth  v.  Latham  (1878),  47  L.  J.  Q.  B.  339;   3  Q.  B.  D.  643. 

(o)  Partnership  Act,  1890,  s.  7;  AUianoe  Bank  v.  Kearsley  (1871)  40  L  J 
C.  P.  249;  L.  E.  6  0.  P.  433. 
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special  authority  to  borrow  money  in  order  to  bind  the  firm  (p).~It 
is  ordinary  business  of  a  solicitor  to  negotiate  mortgages  and  securities 
for  money,  and  to  receive  the  money  for  such  investments,  but  not 
to  receive  money  for  investment  generally  upon  such  securities  at  his 
discretion;  and  therefore  he  has  general  authority  to  bind  his  firm 
by  receipts  of  the  former  kind,  but  not  of  the  latter  (q). — It  is  not 
a  usual  incident  of  a  mercantile  firm  to  enter  into  a  contract  of 
guarantee,  although  given  for  the  purpose  of  carrying  into  effect  a 
partnership  contract,  and  a  partner,  as  such,  has  no  general  authority 
to  bind  the  firm  by  a  guarantee;  but  such  authority  may  appear 
from  a  previous  course  of  dealing,  or  by  a  subsequent  ratification  (r) . 
A  guarantee  given  by  one  of  a  firm  of  solicitors  for  the  debt  and  costs 
of  an  action,  in  order  to  release  a  client  from  arrest,  vs^as  held  not 
binding  upon  the  firm,  because  not  within  the  usual  business  of 
solicitors  (s) . — For  the  same  reason  a  partner  has  no  general  authority 
to  bind  the  firm  by  a  reference  to  arbitration  (i);  nor  by  taking  a 
lease  of  business  premises  (m);  nor  by  joining  in  partnership  with 
another  firm  (a;);  nor  by  taking  shares  in  a  company  {y).  Nor  by 
a  bill  of  sale  of  partnership  property  can  he  effectually  charge  more 
than  his  own  share  (z). 

"  Any  restriction  which,  by  agreement  amongst  the  partners,  is 
attempted  to  be  imposed  upon  the  authority  which  one  possesses,  as 
a  general  agent  for  the  other,  is  operative  only  between  the  partners 
themselves ;  and  does  not  limit  the  authority  as  to  third  persons,  who 
acquire  rights  by  its  exercise,  unless  they  know  that  such  restriction 
has  been  made  "  (a).  And  an  express  revocation  by  a  partner  of  the 
general  authority  of  his  co-partner  is  inoperative,  unless  brought  to 
the  notice  of  the  party  dealing  with  the  latter  (b).     The  authority 

(p)  Higgins  v.  Beauchamp  (1914),  84  L.  J.  K.  B.  631 ;    [1914]  3  K.  B.  1192. 

(?)  Harmun  v.  Johnson  (1853),  22  L.  J.  Q.  B.  297;  2  B.  &  B.  61;  Bhodeii 
V.  Monies  (1894),  64  L.  J.  C.  122;  [1895]  1  Ch.  236;  Tendring  Bmuired  W.  Whs. 
V.  Jones  (1903),  73  L.  J.  C.  41;  [1903]  2  Ch.  615.  See  Partnership  Act,  1890, 
s.  11;  British  Homes  Assoe.  v.  Paterson  (1902),  71  L.  J.  C.  872;  [1902]  2  Ch. 
404. 

(r)  Sandilands  v.  Marsh  (1903),  2  B.  &  Aid.  673;  Brettel  v.  Williams  (1894), 
19  L.  J.  Ex.  121;   4  Ex.  623. 

(s)  Uasleham  v.   Young  (1844),  13  L.  J.  Q.  B.  205;   5  Q.  B.  833. 

(0  JJatton  V.  Soi/le  (1858),  27  L.  J.  Ex.  486;  3  H.  &  N".  600;  Thomas  v. 
Atherton  (1879),  48  L.  J.  C.  370;   10  Ch.  D.  185. 

(m)   Clements  V.  Norris  (1878),  47  L.  J.  C.  546;   8  Oh.  D.  129. 

(«)  Singleton  v.  Knight  (188«),  57  L.  J.  P.  G.  106;   13  Ap.  Ca.  788. 

ly)  Niemann  v.   Niemanm  (1889),  59  L.  J.  C.  220;   43  Ch.  D.   198. 

(k)  Ex  p.  Barnett  (1889),  59  L.  J.  Q.  B.  194. 

(a)  Partnership  Act,  ss.  5,  8;  per  our.  Hawken  v.  Bourne  (1841),  10  L.  jJ.  Ex. 
361;   8  M.  &  W.  710. 

(S)  Oallway  {Lord)  v.  Matthew  (1808),  10  East,  264;  Poie  v.  Leask  (1863), 
33  L.  J.  C.  156. 
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of  a  partner  is  revoked  by  dissolution  of  the  partnership  upon  the 
retirement  or  death  of  a  partner;  but  in  the  former  case  a  retiring" 
party  will  be  liable  to  persons  dealing  with  the  firm  upon  the  credit 
of  his  being  a  partner,  until  the  dissolution  is  sufficiently  brought 
to  their  knowledge  (c) ;  but  the  estate  of  a  deceased  partner  will  not 
be  so  liable  (d).  A  distinction  is  to  be  drawn  between  persons  who 
continue  to  deal,  and  those  who  deal  for  the  first  time,  after  the 
retirement.  In  former  case  au'  advertisement  in  the  Gazette  is  not, 
and  in  the  latter  case  is,  sufficient  notice  of  a  dissolution  or  change  of 
partnership  (e).  The  concurrence  of  a  retiring  partner  may  be 
required  for  the  proper  notification  of  a  dissolution  or  retirement  (/) . 
Where  a  change  is  made  in  a  firm  by  admission  or  retirement  of  a 
partner,  a  person  continuing  to  deal  with  the  firm  may  after  notice 
elect  to  charge  either  the  original  parties  to  the  contract  or  the  new 
firm  or  the  continuing  partners,  but  he  cannot  charge  both  (g),  the 
obligation  of  the  retiring  partner  being  changed  from  a  primary 
liability  to  that  of  suretyship  (h).  According  to  this  principle,  aay 
member  of  the  dissolved  firm  is  the  only  party  necessary  to  be  served 
with  notice  of  dishonour  of  a  bill  current  at  the  date  of  the  dissolu- 
tion; but  any  transaction  sufficient  to  release  a  surety  will  release  the 
outgoing  partner  (i) .  An  incoming  partner  is  not  liable  to  the  then 
creditors  of  the  old  firm,  though  he  may  have  agreed  with  the  other 
partners  to  share  the  debts;  and  a  retiring  partner  is  not  discharged 
from  the  then  existing  debts  without  the  consent  of  the  creditors  (Zc). 
A  partner  may  bind  the  firm  under  his  apparent  general  authority, 
though  he  act  in  fraud  of  the  firm,  unless  the  other  contracting  party 
has  notice  of  the  fraud  (l) ;  as  where  a  partner  receives  money  in  the 

(0)  Partnership  Act,  ISM,  3.  36;  ffoode  v.  Harrison  (1821),  5  B.  &  Aid. 
147;  CaHer  v.  WJuilley  (1830),  8  L.  J.  0.  S.  K.  B.  340;  1  B.  &  Ad.  11;  Brotm 
V.  Wrmi  (18.95),  64  L.  J.  Q.  B.  119;    [1895]  1  Q.  B.  3M. 

{d)  Bagel  v.  Miller  (1903),  72  L.  J.  K.  B.  4»5;    [1903]  2  K.  B.  212. 

(e)  Partnership  Act,  1890,  s.  36  (2);  Graham  v.  Hope  (1792),  1  Peake,  208; 
Sart  V.  Alexander  (1837),  6  L.  J.  Ex.  129;  2  M.  &  W.  484;  Ex  p.  Central 
Bank,  [1892]  2  Q.  B.  633. 

(/)  Partnership  Act,  1890,  a.  37;  Hendry  v.  Turner  (1886),  55  L.  J.  C.  562: 
32  Ch.  D.  355. 

{g)  Partnership  Act,  1890,  s.  17;  Scarf  v.  Jardine  (1882),  51  L.  J.  Q.  B. 
612;  7  Ap.  Ca.  345;  British  Homes  Assoe.  v.  Paterson  (1902),  71  L.  J.  C.  872- 
[1902]  2  Ch.  404. 

(A)  Bouse  V.  Bradford  Bank  (1894),  63  L.  J.  C.  890;    [1894]  A.  C.  586. 

(0  Goldfarb  v.  Bartlett  #  Kremer  (1919),  89  L.  J.  K.  B.  258;  [19201  1  K.  B 
639.  '    L  J  • 

(Jc)  Partnership  Act,  1890,  s.  17;  Gough  v.  Havies  (1817),  4  Price,  200- 
Beale  v.  Mouls  (1847),  16  L.  J.  Q.  B.  410;  10  Q.  B.  976;  British  Homes  Assoe' 
V.  Paterson  (1902),  71  L.  J.  C.  872;   [1902]  2  Ch.  404. 

(1)  Partnership  Act,  1890,  as.  5,  7,  11;  Vere  v.  Ashby  (1829).  8  L.  J  0  S 
K.  B.  67;  10  B.  &  C.  288. 
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course  of  partnership  business  and  misappropriates  it  (m) .  A  person 
taking  a  bill  with  knowledge  of  a  partial  misappropriation  of  the  pro- 
ceeds hj  a  partner  tnay  recover  against  the  firm  in  respect  of  the  residue 
as  to  which  he  has  no  such  knowledge  (w) .  But  in  an  action  against 
the  partners  proof  that  the  bill  was  negotiated  in  fraud  of  the  firm 
casts  upon  the  holder  the  burden  of  proving  that  he  took  it  for  value 
and  without  notice  (o) .  If  a  partner  gives  a  bill  or  other  joint  security 
of  the  firm  for  his  own  separate  debt,  it  is  presumptively  fraudulent 
to  the  knowledge  of  the  creditor  receiving  it,  who  therefore  cannot 
charge  the  other  partners  unless  he  can  prove  their  consent  and  autho- 
rity (p);  and  they  may  recover  from  the  creditor  the  bill  or  its 
amount  (g).  So  a  partner  cannot  pay  his  separate  debt  with  what 
the  creditor  knows  to  be  partnership  money;  nor  can  he  agree  to  set 
off  his  separate  debt  against  a  debt  due  to  the  firm;  and  the  creditor 
so  dealing  with  one  partner  remains  liable  to  the  other  partners  to 
the  extent  of  their  interest  in  the  debt  (r) .  But  a  partner  who  uses 
the  partnership  name  or  property  for  his  own  use  in  any  transaction 
which  is  within  the  scope  of  the  partnership  business,  or  otherwise 
acts  on  his  own  account  in  competition  with  his  partners,  is  bound 
to  account  to  the  firm  for  the  profits  (s). 

A  cost  book  mining  company  is  a  common  partnership  modified 
by  custom;  in  which  the  shareholders  are  partners,  but  with  the 
liberty  to  retire  at  any  time  upon  receiving  or  paj'ing  their  propor- 
tionate shares  of  the  balance  of  the  then  existing  assets  and  liabilities 
of  the  partnership  (i). — The  manager  or  purser  of  a  cost  book  mine 
has  such  general  authority  as  is  usual  for  working  the  mine;  pre- 
sumptively including  the  buying  of  necessaries  for  the  mine  upon 
credit,  for  which  the  co-partners  become  liable  (m)  ;  but  not  including 

(m)  Blfth  V.   Fladgate  (1890),  60  L.  J.  C.  66;    [1891]  1  Ch.  337. 

(k)  Wintle  V.  Crowther  (1831),  9  L.  J.  0.  S.  Ex.  65;  1  Cr.  &  J.  316;  ElUton 
V.  Deaoon  (1866),  L.  B.  2  C.  P.  aO. 

(o)  Bills  of  Exchange  Act,  1862,  ss.  29,  30;  Eogg  v.  Skeen  (1865),  34  L.  J. 
C.  P.  153;  18  C.  B.  N.  S.  426. 

(p)  Partnership  Act,  1890,  ».  7;  Ex  p.  Darlington  Banking  Co.  (1864),  34 
L.  J.  Bk.  10;  4  De  G.  J.  &  S.  581. 

(?)  Eeilbut  V.  Nevill  (1870),  39  L.  J.  C.  P.  245;  L.  R.  5  C.  P.  478. 

ir)  Gordon  v.  Ellis  (1846),  15  L.  J.  C.  P.  178;  2  C.  B.  821;  Kendal  v.  Wood 
(18i70),  39  L.  J.  Ex.  167;  L.  E.  6  Ex.  243;  Pierci/  t.  ■Pynnet/  (1871),  40  L.  J.  C. 
404;  L.  E.   12  Eq.  69. 

(s)  Partnership  Act,  1890,  a.  29;  Burton  v.  Woohey  (1822),  6  Madd.  367; 
Aas  V.  Benham,  [1891]  2  C!h.  244;  TrimbU  v.  Goldberg  (1906),  75  L.  J.  P.  C. 
92;    [1906]   A.   C.  494. 

(0  Ex  p.  Palmer  (1872),  L.  E.  7  Ch.  286;  Re  Frank  Mills  Co.  (1883),  52 
L.  J.  C.  457;  23  Ch.  D.  52.     See  the  Partnership  Act,  1890,  s.  1. 

(m)  Peel  V.  Thomas  (1855),  24  L.  J.  C.  P.  86}  15  C.  B.  714.  See  Geake  v. 
Jackson    (1867),   36  L.   J.  C.   P.   108. 
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the  borrowing  of  money  for  the  payment  of  necessaries  or  for  any 
other  purposes  of  the  mine  (cc).  Nor  does  the  manager  acquire 
authority  by  necessity  to  borrow  money  to  save  the  property  of  the 
mine;  as  where  it  is  distrained  for  wages  due  {y). 

In  the  ordinary  clubs  for  social  purposes,  managed  by  a  committee 
of  members,  the  authority  of  the  committee  depends  upon  the  rules 
of  the  club,  and  if  the  rules  provide  for  the  payment  of  entrance  fees 
and  annual  subscriptions  and  for  all  charges  for  the  use  of  the  club 
by  the  several  members,  they  do  not  in  general  authorise  the  com- 
mittee to  pledge  the  credit  of  the  members  for  work  done  or  goods 
supplied  for  use  of  the  club  (2).  And  the  liability  of  the  member, 
and  the  consequent  right  of  indemnity,  is  limited  to  the  amount  of 
the  subscription  (a) .  And  those  members  of  the  committee  only  are 
liable  who  give  or  sanction  the  orders  for  goods;  as  the  general 
authority  of  the  committee  is  to  buy  with  ready  money  only  {h).^ 
The  committee  of  a  charitable  institution  supported  by  voluntary 
contributions  is  in  a  similar  position  (c);  as  is  the  committee  of  a 
volunteer  rifle  corps  {d) . — In  a  club  for  buying  coal,  the  rules  required 
that  the  secretary  should  order  coal,  which  should  be  paid  for  by  the 
treasurer  out  of  a  fund  raised  by  weekly  contribution,  and  delivered 
to  the  members  severally  in  proportion  to  their  contributions;  it  was 
held  that  the  members  became  personally  liable  to  the  merchant  for 
the  price  of  the  coal  as  ordered  by  the  secretary  (e). 

{x)  Rioketts  v.  Bennett  (1847),  17  L.  J.  C  P.  17 ;   4  C.  B.  686.     See  ante,  p.  382. 

(y)  Hawtayne  v.  Bourne  (1841),  10  L.  J.  Ex.  244;   7  M.  &  W.  595. 

(a)  Flemyng  v.  Hector  (18i36),  6  L.  J.  Ex.  43;   2  M.  &  W.   172. 

(V)  Wise  Y.  Perpetual  Trustee  Co.  (1902),  72  L.  J.  P.  C.  31;  [1903]  A.  C.  139; 
Hanngton  v.  Sendall  (1903-),  72  L.  J.  C.  396;    [1903]  1  Ch.  921. 

(6)  Todd  T.  Emly  (1841),  10  L.  J.  Ex.  161,  262;  7  M.  &  W.  427;  8  M.  &  W. 
505. 

(c)  Burls  V.  Smith  (1831),  7  Bing.  705. 

{d)  Cross  V.  Williams  (1862),  31  L.  J.  Ex.  146;  7  H.  &  N.  675. 

(e)  Cocherell  v.  Aucompte  (1857),  26  L.  J.  0.  P.  194;  2  0.  B.  N.  S.  440. 
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The  parties  to  contracts  have  hitherto  been  considered  as  consisting 
of  persons  having  full  capacity  of  contracting,  independently  of  any 
epecial  condition  or  status  of  the  person.  But  special  conditions 
affect  the  capacity  of  a  person  to  become  party  to  a  contract,  and 
modify  the  rights  and  obligations  arising  out  of  contract  generally. 
It  is  not  within  the  scope  ofi  this  work  to  deal  with  contracts  where 
the  British  Crown  or  its  representatives  are  parties. 

Foreign  States  and  sovereigns,  as  such,  are  exempt  from  being 
sued  ia  the  courts  of  this  country ;  unless  they  appear  and  voluntarily 
submit  to  the  j  urisdiction  {a) .  Hence  a  contract  made  with  a  foreign 
government,  as  a  bond  or  debt  of  such  government,  cannot  be  enforced 
against  them  by  municipal  law  (&);  nor  can  the  contracts  of  a  foreign 
government  be  enforced  against  property  of  such  government  within 
the  jurisdiction  of  the  court  (c);  also  the  public  property  of  a  foreign 
State  or  sovereign  in  public  use  is  exempt  from  proceedings  in  rem{d) . 
Foreign  States  and  sovereigns  or  representatives  may  sue  as  plaintiffs 
m  the  courts  of  this  country,  and  may  submit  to  be  sued  as  defen-. 
dants(e);   they  thereby  render  themselves  subject  to  the  lex  fori 

,  (a)  BniMswich  (JDuhe)  v.  King  of  Hanover  (1848),  2  H.  L.  C.  1;  Mighell  v. 
Johm-e  {Sultan)  (ISSS),  63  L.  J.  Q.  B.  593;   [1894]  1  Q.  B.  149. 

(S)  De  Baber  v.  Queen  of  Portugal,  Wadsiworth  v.  Queen  of  Spain  (1861),  20 
L.  J.  Q.  B.  48«;  17  Q.  B.  171. 

(c)  Smith  V.  Weguelin  (1»69),  38  L.  J.  0.  465;  L.  R.  8  Bq.  198;  Twycross  v. 
^Dreyfus  (1877),  46  L.  J.  C.  510;  5  Ch.  D.  605. 

id)  The  Parlement  Beige  (18i79),  48  L.  J.  Ad.  18;   5  P.  D.  197. 

(«)  Hullett  V.  King  of  Spain  (1828),  2  Bli.  N.  S.  31;   United  States  V.  Wagner 
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respecting  discovery,  enforcing  of  cross  claims,  costs,  and  the  like  (/); 
but  do  not  further  waive  their  rights  (g)  .—Contracts  with  a  de  facto 
foreign  government  are  held  by  the  courts  as  binding  upon  their 
successors,  though  the  latter  claim  de  jure  by  a  title  paramount  {h).— 
Colonial  governors  have  no  general  exemption  from  being  sued  ia 
the  courts  of  the  colony  or  of  this  country;  and,  if  sued,  it  is  for  the 
court  to  decide  how  far  the  cause  of  action  is  excused  as  being  an 
act  of  state  within  his  commission  as  governor  (i). 

The  ambassadors  and  public  ministers  or  representatives  of  a 
foreign  State,  duly  accredited  to  the  sovereign  of  this  country,  are 
privileged  from  being  sued  in  civil  actions;  and  therefore  contracts 
cannot  be  enforced  against  them  in  the  courts  of  this  country,  unless 
they  voluntarily  submit  or  appeal  to  the  jurisdiction  (fc).  The  privi- 
lege of  the  ambassador  extends  to  all  the  officers  of  the  legation,  and 
to  his  domestic  servants,  except  where  the  appointment  has  been  made 
merely  for  the  purpose  of  screening  them  from  their  creditors  (1).  It 
extends  to  a  British  subject  attached  to  a  foreign  legation;  unless 
excluded  by  an  express  provision  of  English  law  (m). — Where  a 
foreign  minister  of  legation,  having  been  sued,  entered  an  appearance 
to  the  action  and  allowed  it  to  proceed,  it  was  held  that  he  had  thereby 
submitted  to  the  jurisdiction  for  the  purpose  of  the  action;  and  the 
court  refused  his  subsequent  application  to  stay  proceedings;  although 
he  would  retain  his  privilege  against  execution  under  it  (re).  An 
accredited  ambassador,  or  servant  of  the  embassy,  suing  in  the  courts 
of  this  country  is  not  required  to  give  security  for  costs  (o). 

(1»67),  36  L.  J.  C.  624;  L.  R.  2  Ch.  582;  Yzquierdo  y  Castaifeda  v.  Cliidebank 
En^in&ermg  Co.    (1902),  71  L.  J.  P.  C.  94;    [1902]  A.  O.  524. 

(/)  King  of  Spain  v.  Uullett  (1833),  1  CI.  &  F.  333;  Emperor  of  Brazil  v. 
Mobinmn  (1837),  6  L.  J.  K.  B.  168;  6  A.  &  E.  801;  Peru  (^Republic)  v. 
Weguelin  (1875),  44  L.  J.  C.  583;  L.  R.  20  Eq.  140;  Co»ta  'Rica  v.  Erjaiu/er 
(1875),  45  L.  J.  Ch.  145;  1  Ch.  D.  171;  The  Newbattle  (1885),  54  L.  J.  Ad. 
16;  10  P.  D.  33. 

{g)  Vavameur  v.  Krwpp  (1878),  9  Ch.  D.  351;  South  African  Republic  v. 
Compagnie  Franoo-Belge  (1897),  66  L.  J.  C.  747;   [1897]  2  Oh.  487. 

(A)  Peru  {RepuUio)  t.  Peruvian  G-iumo  Co.  (1867),  56  L.  J.  C.  1081;  36  Oh.  D. 
489;   Peru  {Republic)  v.  Dreyfus  (1888),  57  L.  .1.  C.  635;   38  Ch.  D.  848. 

(i)  Musgrave  v.  Pulido  (1879),  49  L.  J.  P.  0.  24;  5  Ap.  Ca.  102.  See  Mastyn 
V.  Fabrigas  (1775),  Cowp.  161;  1  Sm.  L.  C.  572. 

(k)  Magdalenn  Nav.  Co.  v.  Martin  (1869),  28  L.  J.  Q.  B.  310;  2  E.  &  E.  94: 
Gladstone  v.  Musurus  (1862),  32  L.  J.  C.  155;   1  H.  &  M.  495. 

(0  7  Anne,  o.  12;  HopMns  v.  Be  Robeck  (1789),  3  T.  R.'  79;  Ex  <p.  Cloete 
(1891),  65  L.  T.  102.  v         /.  >  f 

(m)  Macartney  v.   Garbutt  (1890),  24  Q.  B.  D.  368 

in)  Taylor  v.   Best  (18S4),  23  L.  J.  O.  P.  89;   14  c'.  B     487 

/J=^=x'^r??if'^''  '^^"t^  ."■  C'A™<i«  (1816),  5  M.  &  S.  503;  Dames  v.  Solomon 
(178i5),  Tidd,  Prao.  9th  ed.  535,  n.  (s). 
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As  to  personal  estate  and  contracts,  there  was  no  incapacity  or 
disability  incident  to  the  political  status  o^  an  alien,  or  subject  of 
a  foreign  state  at  common  law;  and  the  incapacity  of  holding  real 
estate  as  against  the  Crown,  which  existed  at  common  law,  was  taken 
away  by  the  Naturalization  Act,  1870,  s.  2,  but  the  statute  provided 
by  s.  14,  "  Nothing  in  the  Act  shall  qualify  an  alien  to  be  the  owner 
of  a  British  ship."  This  statute  has  been  repealed  but  the  provisions 
re-enacted  by  the  British  Nationality  and  Status  of  Aliens  Act,  1914. 
By  section  27  of  the  later  statute  an  alien  is  defined  to  be  "a  person 
who  is  not  a  British  subject  "  (p),  and  a  British  subject  is  defined  to 
be  "  a  person  who  is  a  natural-born  British  subject,  or  a  person  to 
whom  a  certificate  of  naturalization  has  been  granted."  A  natural- 
born  British  subject  is  defined  by  sect.  1,  sub-sect.  1,  of  the  Act  of 
1914,  as  "  (a)  Any  person  born  within  His  Majesty's  dominions 
and  allegiance;  and  (b)  Any  person  born  out  of  His  Majesty's 
dominions,  whose  father  was  a  British  subject  at  the  time  of  that 
person's  birth  and  was  born  within  His  Majesty's  allegiance  or  was 
a  person  to  whom  a  certificate  of  naturalization  had  been  granted; 
and  (c)  Any  person  born  on  a  British  ship  whether  in  foreign 
territorial  waters  or  not.  Provided  that  the  child  of  a  British 
subject,  whether  that  child  was  born  before  or  after  the  passing  of 
this  Act,  shall  be  deemed  to  have  been  born  within  His  Majesty's 
allegiance  if  born  in  a  place  where  by  treaty,  capitulation,  grant, 
usage,  sufferance,  or  other  lawful  means,  His  Majesty  exercises 
jurisdiction  over  British  subjects."  By  sub-sect.  2  "A  person  born 
on  board  a  foreign  ship  shall  not  be  deemed  to  be  a  British  subject 
by  reason  only  that  the  ship  was  in  British  territorial  waters  (later 
defined  as  including  any  port,  harbour,  or  dock)  at  the  time  of  his 
birth."  And  by  sub-sect.  3  "  Nothing  in  this  section  shall,  except 
as  otherwise  expressly  provided,  affect  the  status  of  any  person  born 
before  the  commencement  of  this  Act,''  i.e.,  the  1st  January,  1915. 
The  Act  of  1914  also  makes  provision  for  the  naturalization  of  aliens, 
who  thereby  acquire  the  rights  of  natural-born  British  subjects. 
;A  foreigner  may  protect  his  rights  by  suing  in  the  courts  of  this 
country,  subject  to  giving  security  for  costs  if  he  is  out  of  the  juris- 
diction; but  he  is  not  required  to  give  security  while  within  the 
jurisdiction,  though  temporarily  so  and  only  for  the  purpose  of 
bringing  the  action;   or  if    he  has    assets  within  the  jurisdiction 

(p)  Marhwald  v.    Att.-Gen.    (1920),  8i9  L.  J.   C.   225;    [1920]   1   Ch.   348. 
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suflBcient  to  answer  the  costs  {q) .     But  where  a  counterclaim  is  in 
substance  a  defence  to  the  claim,  security  will  not  be  ordered  (/■) . 

An  alien  enemy,  by  reason  of  his  personal  status  as  a  subject  of 
a  hostile  State,  is  deprived  of  all  rights  of  suing  during  the  continu- 
ance of  war;  unless  he  has  licence  of  the  Crown  to  reside  and  enjoy 
liis  rights  (s) .  But  the  fact  of  becoming  an  enemy  only  suspends 
his  remedies;  and  on  return  of  peace  he  resumes  the  rights  which 
belonged  to  him  at  the  commencement  of  the  war,  and  which  have  not 
been  seized  by  the  Crown  during  the  war  {t).  Accordingly  an  alien 
enemy  was  admitted  to  prove  a  debt  under  a  bankruptcy,  the  payment 
of  the  dividend  being  reserved  (m). — The  claim  of  the  Crown  to 
confiscate  the  rights  of  alien  enemies  extends  only  to  corporeal 
property,  and  not  to  debts  and  choses  in  action,  as  to  which  there  is 
only  a  prohibition  of  payment  while  the  war  continues;  nor  is  any 
further  right  recognised  by  international  law.  Where  a  foreign 
State  upon  declaring  war  with  this  country  issued  an  ordinance  con- 
fiscating all  debts  due  to  British  subjects,  and  ordering  payment  to 
bo  made  to  commissioners;  the  payment  of  a  debt  under  such  order 
was  held  to  be  no  answer  to  an  action  for  the  debt  in  this 
country  {x). — During  war  an  alien  enemy  can  acquire  no  new  rights 
by  contract,  because  any  trading  or  contracting  with  a  person  in  that 
position  is  illegal  {y) .  An  alien  enemy  cannot  draw  bills  upon 
persons  in  this  country;  the  acceptance  of  them  during  war  would  be 
void,  and  an  indorsement  with  notice  would  give  no  claim  against 
the  acceptor  {z) .  But  it  seems  that  an  alien  enemy  might  acquire  a 
title  to  a  bill  by  endorsement,  on  which  he  might  sue  upon  return  of 
peace;  or  which  he  might  transfer  by  indorsement  to  another  (a). 

A  British  subject,  or  subject  of  a  neutral  State,  adhering  to  an 
enemy,  as  by  voluntary  permanent  residence  or  by  trading  in  the 
enemy's  country,  is  in  the  same  position  in  regard  to  disability,  as 

(?)  Ord.  LXV.  r.  6  (a);  Redondo  v.  Chaytor  (18.79),  48  L.  J.  Q.  B.  697; 
4  Q.  B.  D.  453;  Ebrard  v.  Gassier  (18i85),  54  L.  J.  C.  441;  28  Ch.  D.  232;  Re 
ApolUnaris   Co.,    [1991]    1  Ch.  1. 

()•)  Neck  V.  Taylor  (1893),  62  L.  J.  Q.  B.  514;    [1803]  1  Q.  B.  560. 

(«)  Usparioha  v.  Noble  (1811),  13  East,  332;  Alcinous  v.  Nigreu  (1854),  24 
L.  J.  Q.  B.  19;  4  B.  &  B.  217;  Porter  v.  Freudenberg  (1915),  84  L.  J.  K.  B. 
1001;   [1915]  3  K.  B.  857. 

(0  Le  Bret  v.  Papillon  (1804),  4  Bast,  502;  Flindt  v.  ^J^ters  (1812),  15  East, 
260.  And  se«  Janson  v.  Driefontein  Mines  (1902),  71  L.  J.  K.  B.  857;  [1902] 
A.  C.  484.  («)  Ex  p.    Boussnwker   (1806),  13  Ves.   71. 

{x)  Wolff  V.  Oxholm  (1817),  6  M.  &  S.  92;  Re  Ferdinand,  Bx-Tsar  of  Bul- 
garia, [1921]   1   Ch.  107. 

(y)  Potts  V.   Bell  (18-00),  8  T.  R.  561.     See  post,  p.   558. 

(k)   Willison  V.  Patteson  (1817),  7  Taunt.  439. 

(c)  Antoine  v.  Morshead  (1815),  6  Taunt.  237;  Daiibuz  v.  Morshead  (1815).  6 
Taunt.  332. 
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lan  alien  enemy  {b). — Aj  prisoner  of  war  detained  in  an  enemy's 
country  is  treated  as  an  exception,  and  by  reason  of  necessity  may 
draw  bills  for  his  subsistence  and  indorse  them  to  an  enemy,  who 
tnay  recover  upon  them  after  the  return  of  peace,  or  may  transfer 
them  by  indorsement  (c).  And  a  prisoner  of  war  in  this  country 
may  recover  upon  a  contract  for  services  rendered  by  him  whilst  a 
prisoner,  as  wages  for  working  a  ship  homei(yi). — ^A  British  subject, 
domiciled  in  a  neutral  State,  may,  as  subject  of  that  State,  lawfully 
trade  with  an  enemy  of  this  country;  and  an  insurance  effected  by 
him  in  this  country  upon  his  ships  or  goods  engaged  in  such  trade  is 
lawful  (e) . 

At  common  law  upon  conviction  of  felony  all  the  goods  and  chattels 
of  the  felon,  including  debts  and  choses  in  action,  were  forfeited  to 
the  Crown  as  a  prerogative  right  (/).  By  the  Forfeiture  Act,  1870, 
8.1,  forfeiture  upon  conviction  or  judgment  for  any  treason  or  felony 
is  abolished.  Sect.  6  defines  the  expression  "convict"  to  mean  any 
person  against  whom  judgment  of  death  or  of  penal  servitude  shall 
have  been  pronounced  upon  any  charge  of  treason  or  felony;  and 
sect.  8  enacts  that  "  No  action  at  law  or  suit  in  equity  for  the  recovery 
of  any  property,  debt,  or  damage  shall  be  brought  by  any  convict  "; 
"  and  every  convict  shall  be  incapable  of  alienating  or  charging  any 
property,  or  of  making  any  contract." — By  sect.  9  the  custody  and 
management  of  the  property  of  a  convict  may  be  committed  to  an 
administrator,  in  whom,  by  sect.  10,  all  the  real  and  personal  property, 
including  choses  in  action,  shall  vest.  By  sect.  12,  "  The  adminis- 
trator shall  have  absolute  power  to  let,  mortgage,  sell,  convey  and 
transfer  any  part  of  such  property"  (g);  and  by  sect.  14  he  may 
pay  thereout  the  debts  and  liabilities  of  the  convict.  A  convict  may 
be  made  bankrupt,  notwithstanding  the  above  statute  (h). — The 
capacity  of  a  convict  as  to  property  and  contract  is  restored  by  a 
pardon,  or  by  completion  of  the  sentence  imposed  (i). 

(6)  McConnell  v.  Sector  (1802),  3  B.  &  P.  113;  Albreeht  v.  Sussman  (1813),  2 
V.  &  B.  323;  Porter  v.  Freudenberg  (1915),  84  L.  J.  K.  B.  1001;  [1915]  3 
K.  B.  857. 

(e)  Antoine  v.  Morshead  (1815),  6  Taunt.  237;  Bauhuz  v.  Morshead  (1815), 
6  Taunt.  332. 

{d)  Sparenburgh  v.  Banrmtyne  (1797),  1  B.  &  P.  163;  Maria  v.  Hall  (1800), 
2  B.  &  P.  236;  1  Taunt.  33,  n. 

(e)  Houriet  v.  Morris  (1812),  3  Camp.  303;  Bell  v.  Reid  (1813),  1  M.  &  S. 
726. 

(/)  Lambert  v.  Taylor  (1825),  3  L.  J.  0.  S.  K.  B.  160;  4  B.  &  C.  138;  Burnett 
V.  L.  #  N.  W.  Ry.  (I860),  29  L.  J.  Ex.  334;  5  H.  &  N.  604. 

ig)  Carr  v.  Anderxm  (1903),  72  L.  J.  G.  534;  [1903]  2  Ch.  279;  Re  Gaskell 
and  Walters'  Cont.  (1906),  76  L.  J.  C.  503;   [1906]  2  Oh.  1. 

(A)  Ex  p.   Graves  (1861),  51  L.  J.  0.  1;  19  Ch.  D.  1. 

(»)  Layman  v.  Latimer  (1877),  46  L.  J.  Ex.  765;  3  Ex.  D.  362. 
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At  common  law  contracts  made  by  a  person  during  infancy,  except 
contracts  for  necessaries,  were,  as  a  general  rule,  voidable  at  his- 
election;  but  .after  attaining  full  age  he  might  give  validity  to  the 
contract  by  a  new  promise,  or  by  any  other  suiEcient  act  of  ratifica,- 
jtion  (a) .  The  burden  of  proof  is  on  those  who  allege  infancy  (b) . — 
At  the  same  time  both  courts  of  law  and  equity,  for  the  protection  of 
infants  from  undue  influence  and  oppression,  laid  down  the  principle^ 
that  a  contract  made  by  an  infant  which  the  court  can  pronounce  ta 
be  clearly  to  his  prejudice  is  absolutely  void:  as  a  bond  or  any  contract 
imposing  a  penalty  (c);  a  contract  for  the  payment  of  interest  (d); 
the  acceptance  of  a  bill  of  exchange  or  making  of  a  promissory 
note  (e) ;  an  admission  of  debt  by  an  account  stated,  or  any  other 
admissions  (/).     In  determining  whether  a  contract  is  prejudicial 

(a)  Keane  v.  Boyoott  (1795),  2  H.  Bl.  611;  Allen  v.  Allen  (1842),  2  Dr.  &  War. 
307;  Mdumrds  v.  Carter  (1892),  63  L.  J.  C.  100;  [1893]  A.  0.  360.  See  Vidits: 
V.   O'Hagan  (1900),  69  L.  J.  C.  507;    [1900]  2  Ch.  87. 

(J)  \B.artley  v.  Wharton  (1840),  9  L.  J.  Q.  B.  209;  11  A.  &  E.  934;  Roberts  v. 
Bethell  (1852),  22  L.  J.  0.  P.  69;   12  C.  B.  778. 

(c)  Saunders-on  v.  Marr  (1788),  1  H.  Bl.  75;  Meakin  v.  Morris  (1884),  53- 
L.  J.  M.  C.  72;  12  Q.  B.  D.  352;  Fawoett  v.  Smethwrst  (1915),  84  L.  J. 
K.   B.   473. 

(d)  Fishe-r  v.  Mowbray  (1807),  8  East,  330;  Baylis  v.  Dineley  (1815),  3 
>I.  &  S.  477. 

(e)  Re  SoUykoff   (1891),  60  L.  J.  Q.  B.  339;    [1891]   1   Q.  B.  413. 

(/)   Oliver  V.    Woodroffe,  4  M.  &  W.  650;   8  L.  J.  Ex.  105;   Ord.  XIX.  r.   13. 
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to  the  infant  the  whole  terms  of  the  contract  must  be  regarded  (g) . 
Upon  this  principle  an  apprenticeship  deed  which  binds  an  infant 
to  serve  during  a  term,  with  liberty  for  the  master  by  his  voluntary 
act  to  stop  the  work  and  wages  at  any  time,  or  a  contract  of  service 
containing  an  unusual  provision  restricting  the  infant's  right  to  enter 
into  any  other  employment  on  the  determination  of  his  contract  if  then 
stiU  an  infant,  is  void  (h) ;  but  a  provision  that  the  master  need  not 
pay  wages  while  his  business  is  at  a  standstill  through  circumstances 
beyond  his  control,  is  valid  (^) . 

The  Infants  Relief  Act,  1874,  enacts  by  sect.  1  that  "  All  con- 
tracts, whether  by  specialty  or  by  simple  contract,  henceforth  entered 
into  by  infants  for  the  repayment  of  money  lent  or  to  be  lent,  or  for 
goods  supplied  or  to  be  supplied  (other  than  contracts  for  necessaries), 
and  aU  accounts  stated  with  infants,  shall  be  absolutely  void;  pro- 
vided always  that  this  enactment  shall  not  invalidate  any  contract 
into  which  an  infant  may,  by  an  existing  or  future  statute,  or  by  the 
rules  of  common  law  or  equity,  enter,  except  such  as  now  by  law  are 
voidable  "  (fc) .  Sect.  2  enacts  that  "No  action  shall  be  brought 
whereby  to  charge  any  person  upon  any  promise  made  after  full  age 
to  pay  any  debt  contracted  during  infancy,  or  upon  any  ratification 
made  after  full  age  of  any  promise  or  contract  made  during  infancy, 
whether  there  shall  or  shall  not  be  any  new  consideration  for  such 
promise  or  ratification  after  full  age." — The  latter  section  applies 
to  aU  contracts  made  during  infancy,  and  it  deprives  any  promise  or 
ratification  made  after  full  age  of  all  actionable  effect.  The  first 
section  applies  only  to  contracts  entered  into  by  infants  for  monoy 
lent,  goods  supplied,  and  upon  accounts  stated,  and  makes  such  con- 
tracts absolutely  void.  All  other  contracts  of  infants  which  were 
voidable  before  the  Act  remain  voidable;  but  they  cannot  be  validated 
by  promise  or  ratification;  and  such  contracts,  if  valid  in  other 
respects,  continue  valid  until  repudiated  (I). 

(g)  EoberU  v.  Gray  (W13),  82  L.  J.  K.  B.  362;    [1&13]  1  K.  B.  560. 

(K)  Reg.  V.  Lord  (1848),  17  L.  J.  M.  0.  181;  12  Q.  B.  757;  Com  v.  Matthews 
(1893),  62  L.  J.  M.  C.  61;  [18»3]  1  Q.  B.  310;  Sir  W.  Leng  #  Co.  V.  Andrev^s 
(1908),  78  L.  J.  C.  80;  [1909]  1  Ch.  763;  Gadd  v.  Thompson  (1910),  80  L.  J. 
K.  B.  272;   [1911]  1  K.  B.  304. 

(«)  Green  v.  Thompson  (1899),  68  L.  J.  Q.  B.  719;   [1899]  2  Q.  B.  1. 

(J)  Fellows  V.  Wood  (1888),  59  L.  T.  513;  Nottingham  Bg.  Soo.  v.  Thurston 
(1902),  72  L.  J.  C.  134;   [1903]  A.  C.  6. 

(0  Ex  p.  Kibble  (1875),  44  L.  J.  Bk.  63;  L.  E.  10  Ch.  373;  Se  Onslow's 
Trusts  (1875),  44  L.  J.  C.  628;  L.  E,.  20  Eq.  677;  Duncan  v.  Dixmi  (1890),  59 
L.  J.  C.  437;  44  Ch.  D.  211;  Edwards  v.  Carter  (1892),  63  L.  J.  C.  100; 
[1893]  A.  C.  360. 
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The  doctrine  of  ratification  after  full  age,  as  existing  before  the 
Infants  Relief  Act,  1874,  was  subject  to  sect.  5  of  the  Statute  of 
T'rauds  Amendment  Act,  commonly  caUed  Lord  Tenterden's  Act, 
eince  repealed,  which  required  the  promise  or  ratification  to  be  in 
writing,  signed  by  the  party  to  be  charged  therewith.  The  written 
document  was  for  the  court,  and  not  the  jury,  to  construe;  and  it 
was  essential  for  it  to  contain,  not  merely  a  sufficient  statement  of  the 
debt  or  contract,  but  a  recognition  of  it  as  an  existing  liability  (m) . 
A  contract  of  an  infant  by  deed,  could  only  be  ratified  by  deed,  or 
by  an  estoppel  in  law  of  as  high  authority  as  the  deed  itself  (n). 

By  the  Betting  and  Loans  (Infants)  Act,  1892,  s.  5,  "If  an 
infant  who  has  contracted  a  loan  which  is  void  in  law  agrees,  after 
he  comes  of  age,  to  pay  any  money  which  in  whole  or  in  part 
represents  or  is  agreed  to  be  paid  in  respect  of  any  such  loan,  and 
is  not  a  new  advance,  such  agreement  and  any  instrument  negotiable 
or  other,  given  in  pursuance  of  or  for  carrying  into  effect  such  agree- 
ment or  otherwise  in  relation  to  the  payment  of  money  representing 
or  in  respect  of  such  loan,  shall,  so  far  as  it  relates  to  money  which 
represents  or  is  payable  in  respect  of  such  loan,  and  is  not  a  new 
advance,  be  void  absolutely  as  against  all  persons  whomsoever." 

Mutual  promises  of  marriage  made  during  infancy  are  within  the 
2nd  section  of  the  Infants  Relief  Act,  1870 ;  and  the  mere  continu- 
ance of  the  relationship  under  such  promises  is  held  to  operate  as  a 
ratification  only,  and  is  therefore  void  of  legal  effect  (o) .  But  any 
evidence  of  a  new  contract  distinct  from  mere  ratification  raises  a 
question  of  fact,  from  which  a  jury  may  infer  a  distinct  contract  upon 
which  an  action  may  be  maintained  (p) . — A  contract  or  covenant 
for  a  settlement  upon  marriage  made  by  an  infant  is  in  general 
voidable  by  the  infant  after  coming  of  age;  though  it  is  binding  upon 
a  husband  of  full  age  as  against  his  marital  rights  to  the  wife's  pro- 
perty (g).  But  where  it  is  manifestly  to  the  prejudice  of  the  infant, 
such  a  contract  is  absolutely  void  (r) .     But  a  voidable  contract  for  a 

(m)  Mawson  v.  JBkme  (1855),  23  L.  J.  Ex.  342;  10  Ex.  206;  Smie  v.  Mopwood 
(1868),  38  L.  J.  Q.  B.  1;  L.  B.  4  Q.  B.  1;  Macooi-d  t.  Osborne  (1876),  45 
L.  J.  C.  P.  727;  1  C.  P.  D.  568. 

(«)  Baylis  v.  Dineley  (1815),  3  M.  &  S.  477. 

(o)  Coichmd  v.  Mullis  (1878),  47  L.  J.  C.  P.  761;   3  C.  P.  D.  439. 

Ip)  Northoate  v.  Doughty  (1880),  4  C.  P.  D.  385;  mtoham  v.  Worrall  (1880), 
49  L.  J.  G.  P.  688;   5  C.  P.  D.  410. 

(?)  Nelson  v.  Stoaher  (1869),  28  L.  J.  C.  760;  4  De  G.  &  J.  468;  Smith  v. 
Lucas  (1861),  18  Ch.  D.  531. 

(r)  Kingsman  v.  Kingsman  (1880),  50  L.  J.  Q.  B.  81;  6  Q.  B.  D.  122;  Dunoon 
y.  Dixon  (1890),  59  L.  J.  C.  437;   44  Oh.  D.  211. 
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marriage  settlement  made  by  an  infant  is  not  within  the  Infants 
Belief  Act,  s.  1;  and  therefore  it  is  valid  unless  repudiated  within  a 
reasonable  time  after  the  infant  comes  of  age  (s) . — By  the  Infants 
Settlement  Act,  1855,  infants  can  make  valid  contracts  for  settlement 
of  their  property  on  marriage  with  the  sanction  of  the  court.  But 
the  court  cannot  compel  the  execution  of  the  marriage  settlement  of 
an  infant,  before  or  after  coming  of  age  (t) . 

Infancy  is  no  defence  to  actions  for  wrongs  independent  of  con- 
tract; but  it  may  be  pleaded  in  all  cases  where  the  cause  of  action 
is  substantially  founded  on  a  contract,  though  the  claim  may  be 
framed  in  the  form  of  tort.  Thus  in  the  case  of  a  bailment  of  goods 
to  an  infant  for  use,  he  cannot  be  charged  with  the  loss  of  or  damage 
done  to  the  goods  under  a  claim  of  injury  to  the  property,  where  the 
claim  is  substantially  for  breach  of  a  contract  annexed  to  the  bail- 
ment (u) .  But  where  an  infant  has  obtained  money  by  fraudulent 
or  wrongful  means,' infancy  is  no  defence  to  an  action  for  restitution 
of  the  money,  the  claim  being  substantially  founded  upon  the 
wrong  (x)  So  where  an  infant  obtained  payment  from  a  trustee 
for  her,  upon  a  representation  that  she  was  of  age,  the  trustee  was 
held  to  be  discharged  from  the  trust  to  the  extent  of  the  money  so 
paid  (y) .  And  an  infant  trustee  is  liable  for  loss  arising  from  breach 
of  trust  (z) . — Where  an  infant  has  induced  a  party  to  contract  with 
him  by  a  fraudulent  misrepresentation  that  he  was  of  full  age,  he  is 
not  precluded  from  pleading  his  infancy  in  avoidance  of  the  contract; 
nor  does  the  fraudulent  misrepresentation  afford  any  answer  upon 
.equitable  grounds  to  the  plea  of  infancy  (a) .  Nor  can  he  be  charged 
with  damages  caused  by  the  invalidity  of  the  contract  in  an  action 
founded  upon  the  fraud  as  a  substantive  wrong  (6).  But  the  party 
defrauded  can  foUow  property  while  still  in  the  hands  of  the  infant, 
or  if  sold  after  the  disability  has  ceased,  the  proceeds  of  sale;  but  in 

(«)  Edwards  v.  Carter  (1892),  63  L.  J.  C.  100;  [1893]  A.  C.  360;  Carnell  v. 
Harrison   (igM),  85  L.  J.  C.  321;    [1916]  1  Oh.  328. 

(0  Re  Leigh  (18S8),  58  L.  J.  C.  306;  40  Ch.  D.  290;  Bolton  v.  Bolton  (1891), 
60  L.  J.  C.  689;   [1891]  3  Ch.  270. 

(««)  Jennings  v.  RundiUl  (1799),  8  T.  R.  335;  Cowem  v.  Nield  (1912),  81 
L.  J.  K.  B.  865;   [1912]  2  K.  B.  419. 

(«)  Bristow  V.  Eastman  (1794),  1  Esp.  172;   £e  Seager  (18S9),  60  L.  T.  665. 

(t/)  Overton  v.  Banister  (1844),  3  Ha.  503. 

(2)  Sculthorpe  v.  Tipper  (1871),  41  L.  J.  C.  266;  L.  R.  13  TSq.  232. 

(ffl)  Bartlett  v.  Wells  (1861),  31  L.  J.  Q.  B.  57;  1  B.  &  S.  836;  JDe  Roo  v 
Eoster  (1862),   12  C.  B.  N.   S.  272. 

(6)  Qreen  v.  Greenbanlc  (1816),  2  Marah.  485.  See  Lempriere  v.  Lanne  (1879) 
12  Ch.  D.  675.  V    \         >, 
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the  case  of  a  money  advance  there  is  no  remedy  open  to  the  pa,yer  (c). 
But  where  an  infant  fraudulently  represented  himself  to  be  of  full 
age  in  order  to  obtain  credit,  and  became  bankrupt  after  fuU  age,  it 
was  held  upon  equitable  grounds  that  the  debt  was  provable  in  the 
bankruptcy  (d) .  An  infant  trading  and  incurring  trade  debts  is 
not  chargeable  with  fraud,  as  impliedly  representing  himself  to  be 
•of  age;  he  cannot  be  made  bankrupt  on  such  debts,  nor  are  they 
provable  in  bankruptcy  (e). 

An  infant  becoming  possessed  of  real  estate  or  other  permanent 
property  to  which  obligations  are  incident,  is  liable  to  those  obliga- 
tions as  long  as  he  continues  in  possession  of  the  property.  "As 
the  estate  vests,  the  burthen  upon  it  must  continue  to  be  obligatory 
until  a  waiver  or  disagreement  by  the  infant  takes  place,  which,  if 
made  after  full  age,  avoids  the  estate  altogether,  and  revests  it  in  the 
party  from  whom  the  infant  purchased;  if  made  within  age,  suspends 
it  only,  because  such  disagreement  may  be  again  recalled  when  the 
infant  attains  his  majority"  (/).  Thus,  if  an  infant  takes  a  lease 
of  land  and  enters  into  possession,  he  becomes  liable  for  the  rent  and 
■other  incidents  of  the  estate,  until  he  disagrees  to  it;  and  by  con- 
tinuing in  possession  after  full  age  he  affirms  the  lease  and  remains 
absolutely  liable  for  the  rent  and  covenants  during  the  term  (g) .  So 
if  an  infant  makes  a  lease  with  a  reservation  of  rent,  and  after  fuU 
age  accepts  the  rent,  he  affirms  the  lease,  and  cannot  afterwards  avoid 
it  (h) .  An  infant  admitted  to  a  copyhold  estate,  by  retaining 
possession  after  coming  of  age,  affirms  the  admittance,  and  is  liable 
ior  the  fines  due  (i) . — Upon  a  like  principle,  if  an  infant  enters  into 
a  partnership,  and  does  not  disaffirm  the  partnership  upon  coming  of 
age,  he  becomes  liable  on  contracts  subsequently  made  with  the  firm 
upon  the  credit  of  his  continuing  a  partner  (fc). — The  same  principle 
applies  to  a  registered  shareholder  in  a  company,  who  cannot  avoid 

(c)  Stochs  V.  Wilson  (1913),  82  L.  J.  K.  B.  598;  [1913]  2  K.  B.  235;  Leslie, 
Ltd.  V.  Shiell  (1914),  83  L.  J.  K.  B.  1145;   [1914]  3  K.  B.  607. 

(<f)  Ba  p.   Unity  Banking  Assn.  (1858),  27  L.  J.  Bk.  33;   3  De  G.  &  J.  63. 

(e)  StiJceman  v.  Lawsm  (1847),  16  L.  J.  C.  205;  1  De  G.  &  S.  90;  Ex  -p. 
Jones  (1881),  50  L.  J.  C.  673;   18  Ch.  D.  109.     See  Lovell  v.  Beauchamp  (1894), 

63  L.  J.  Q.  B.  802;   [1894]  A.  C.  607. 

(/)   Per  cur.  N.  Western  Ry.  v.  M'Mic/mel  (1851),  20  L.  J.  Ex.  101 ;  5  Ex.  127. 

Ig)  Kirton  v.  Elliott  (1614),  2  Bulstr.  69.  See  Lempriere  v.  Lange  (1879),  12 
Ch.  D.  675. 

(A)  Ashfield  V.  Ashfleld  (1627),  Sir  W.  Jones,  157;  Smith  v.  Lo^o  (1739),  1 
Atk.  489. 

(0  Evelyn  v.    Chichester  (1765),  3  Burr.   1717. 

(/c)   Goode  V.   Rarrison  (1821),  5  B.  &  Aid.  147.     See  Brovm  v.   Wren  (1895), 

64  L.  J.  Q.  B.  119;   [1895]  1  Q.  B.  390. 
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his  lial)ility  by  pleading  that  he  contracted  for  the  shares  and  became 
holder  during  infancy,  without  further  pleading  that  he  has  disagreed 
to  the  contract  and  repudiated  the  shares  (i).  And  if  an  infant 
shareholder,  after  coming  of  age,  accepts  any  benefit  from  the  shares, 
or  does  any  other  act  of  confirmation,  he  may  be  taken  to  have  affirmed 
his  ownership;  as  will  also  be  the  case  if  he  delays  for  an  unreasonable 
time  to  get  his  name  removed  from  the  register  (w).  A  transfer  of 
■shares  to  an  infant  or  by  an  infant  is  voidable;  but  the  accieptance 
and  registration  of  an  adult  transferee  claiming  through  intermediate 
infant  transferors  by  the  company  releases  the  original  adult 
transferor  (w) .  In  the  case  of  the  winding  up  of  a  company,  a 
transfer  of  shares  to  an  infant  is  void  against  the  liquidator  and 
■creditorB,  and  the  transferor  may  be  placed  upon  the  list  of  contribu- 
tories  (o) ;  unless  the  infant  shareholder  has  come  of  age  and  accepted 
the  ownership  of  the  shares  before  the  winding  up  (jp) .  A  director 
was  held  personally  responsible  for  loss  to  the  company  caused  by  his 
allotting  shares  to  a  person  whom  he  knew  to  be  an  infant  (g). — 
The  certificate  of  registration  of  a  company  is  not  invalidated  by 
reason  that  one  or  more  of  the  signatories  of  the  memorandum  of 
association  were  infants  at  the  date  of  signing  {r). 

"  An  infant  may  bind  himself  to  pay  for  his  necessary  meat,  drink, 
apparel,  necessary  physic,  and  such  other  necessaries,  and  likewise 
for  his  good  teaching  or  instruction,  whereby  he  may  profit  himself 
afterwards  "_(s).  Parents  and  persons  standing  in  loco  parentis  are 
presumed  to  maintain  infants  upon  terms  which  preclude  repay- 
ment (<).  "  Necessaries  "  as  applied  to  goods  mean  "  goods  suitable 
to  the  condition  in  life  "  of  the  infant,  "  and  to  his  actual  requirements 
at  the  -time  of  the  sale  and  delivery  "  (m)  .     Where  it  appears  that 

(0  N.  Western  Ry.  v.  M' Michael  (1851),  20  L.  J.  Ex.  101;   5  Ex.   114. 

(m)  Dublin  and  WicUow  Ry.  v.  Black  (1852),  22  L.  J.  Ex.  94;  8  Ex.  181; 
Bbbetfs  case  (1870),  39  L.  J.  C.  679 ;  L.  R.  5  Ch.  302. 

in)  Gooch's  case  (1872),  42  L.  J.  C.  381;  L.  R.  8  Ch.  266. 

(o)  Caper's  case  (1868),  L.  R.  3  CIi.  458;  Symm's  case  (1870),  39  L.  J.  O. 
461;  L.  R.  5  Ch.  298;   Weston's  case  (1870),  39  L.  J.  C.  753;   L.  R.   5  Gh.  614. 

(p)  Hart's  case  (1868),  L.  R.  6  Eq.  512;  Lumsdm's  case  (1868),  L.  R.  4  Ch. 
31;  Mitchell's  case  (1870),  39  L.  J.  C.  199;  L.  R.  9  Eq.  363. 

(?)  Eos  p.  Wilsmi  (1872),  42  L.  J.  C.  81 ;  L.  R.  8  Ch.  45. 

(»•)  Se  Laxon  ^  Co.  (1892),  61  L.  J.  C.  667;    [1893]  2  Oh.  555. 

(s)  Co.  Lit.  172  a;  Walter  v.  Everard  (1891),  60  L.  J.  Q.  B.  738;  [1891]  2 
■Q.  B.  369;  Roberts  v.  Gray  (1913),  82  L.  J.  K.  B.  362;  [1913]  1  K.  B.  520.  See 
Re  Clabbon  (1904),  73  L.  J.  C.  853;   [1904]  2  Oh.  465. 

(0  WorthingUm  v.  McCraer  (1856),  26  L.  J.  C.  286;  Grove  v.  Price  (1858) 
■26  Beav.  103;  Re  Cottrell's  Estate  (1871),  41  L.  J.  C.  70;  L.  R.  12  Eq.  566- 
Re  Moulton  (1906),  94  L.  T.  464.  ' 

(«)  Sale  of  Goods  Act,  1893,  a.  2. 
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the  defendant  is  an  infant,  the  plaintiff  must  establish  affirmatively; 
not  only  that  the  goods  were  suitable  to  the  infant's  condition  in  life, 
but  also  that  he  had  not  a  sufficient  supply  of  similar  goods  at  the  time 
of  the  sale  and  delivery  (a;) .  It  cannot  be  doubted  that  the  decided 
cases  show  a  change  in  the  law,  not  by  reason  of  any  modification  in 
the  principles  upon  which  the  court  has  proceeded,  but  by  a  change 
in  the  practice  of  withdrawing  from  the  jury  cases  which  would 
formerlj'-  have  been  submitted  to  them  {y). 

An  infant  may  bind  himself  by  an  indenture  or  contract  of 
apprenticeship  for  his  instruction;  and  the  apprenticeship  operates 
lUpon  the  infant  by  imposing  a  legal  status  or  relationship  to  the 
master,  and  is  attended  with  special  laws  and  regulations  by  statute 
and  custom  {z) .  A  contract  for  the  instruction  of  an  infant  and  not 
involving  apprenticeship  is  a  "necessary"  (a).  A  trustee  who  had 
paid  an  apprenticeship  fee  for  an  infant  whose  father  was  alive  but 
in  indigent  circumstances  was  recouped  out  of  his  trust  fund  to  which 
the  infant  was  contingently  entitled,  although  the  advance  does  not 
appear  to  have  been  made  upon  the  credit  of  the  fund  (&).  The  infant 
is  not  bound  by  the  indenture  of  apprenticeship  by  way  of  contract 
to  serve,  and  cannot  be  sued  in  law  or  equity  for  damages  or  for  an 
injunction  against  a  breach  of  the  service;  for  which  reason  the 
parent  or  some  other  surety  is  usually  joined  in  the  indentures  who 
covenants  on  the  infant's  behalf  (c).  But  the  infant  may  validly 
covenant  in  the  deed  of  apprenticeship  to  pay  a  premium  for  such 
instruction  as  is  necessary  to  his  position  {d) .  An  apprentice  cannot 
avoid  the  apprenticeship  during  infancy;  but  he  may  avoid  it  on 
coming  of  age,  unless  under  a  special  custom  to  bind  for  a  longer 
period.  But  the  avoidance  of  the  apprentice  does  not  discharge  the 
covenant  of  the  parent  who  has  covenanted  for  him  (e) .  An 
apprenticeship  containing  terms  which  are  oppressive  or  prejudicial 
to    the    infant   is   wholly    void    aglainst  him  (/) .      A    contract    of 

(k)  Nash  V.  Inman  (1908),  77  L.  J.  K.  B.  626;    [1908]  2  K.  B.  1. 

(y)  Cp.  Peters  v.  Fleming  (1840),  9  L.  J.  Ex.  81;  6  M.  &  W.  42;  and  Bart 
V.  Prater  (1837),  1  Jur.  623;  with  S^/der  v.  Wombwell  (1868),  38  L.  J.  Ex.  8; 
L.  R.  4  Ex.  32;  and  Nash  v.  Inrmn  (1908),  77  L.  J.  Q.  B.  626;  [1908J  2 
K.  B.  1. 

(z)  See  Burn's  Justice,  Apprentices;   Smith's  Master  and  Servant. 

(a)  Roberts  v.    Gray   (1913),  82  L.  J.  K.  B.  3i82;    [1913]   1  K.   B.  560. 

(6)   Worthington  </.  McCraer  (1856),  26  L.  J.  C.  286;  23  Beav.  81. 

(c)  Branch  v.  Ewington  (1780),  2  Doug^l.  618;  De  Francesco  v.  Barmim  (1889), 
59  L.  J.  C.  151;  43  Ch.  D.  165. 

{d)   Walter  v.  Everard  (1»91),  60  L.  J.  Q.  B.  738;    [1891]  2  Q.  B.  369. 

(e)  Ex  p.  Davis  (1794),  5  T.  E.  715;  Cuming  v.  Hill  (1819),  3  B.  &  Aid.  59; 
Mex  M.   Great  Wigston  (1824),  3  L.  J.  0.  S.  K.  B.  85;   3  B.   &  0.  484. 

if)  See  ante,   p.   39-?. 
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apprenticeship  may  be  made  with  a  trading  corporation  as  the 
master  {g) . 

An  infant  is  bound  to  pay  for  all  necessaries  supplied  to  his  wife; 
but  not  for  necessaries  supplied  to  his  children  except  there  be  an 
express  contract  (Ji).  Accordingly,  an  infant  may  be  bound  to  pay 
for  the  funeral  of  his  deceased  wife;  and  an  infant  widow  For  the 
funeral  of  her  deceased  husband  (i).  A  settlement  by  an  infant  of 
property  on  marriage  is  in  general  voidable;  but  a  settlement  by  a 
husband  in  favour  of  an  infant  wife  is  so  far  a  necessary  for  her  that 
she  may  validly  retain  a  solicitor  to  prepare  it,  and  become  liable 
for  the  costs;  though  by  custom  the  husband  is  bound  to  indemnify 
her(fc). 

An  infant  may  contract  a  debt  for  necessaries,  although  he  has  a 
sufficient  income  to  pay  with  ready  money  {l) .  But  if  the  infant 
was  already  sufficiently  supplied  he  cannot  be  charged  with  the  price 
of  a  further  supply;  though  the  party  seeking  to  charge  him  was 
ignorant  of  his  existing  supply  (m) . 

An  infant  cannot  be  charged  on  a  bill  of  exchange  or  promissory 
note  although  given  in  payment  for  necessaries  (n) ;  nor  bind  himself 
to  an  amount  due  for  necessaries  by  an  account  stated' (o);  nor  by 
executing  a  warrant  of  attorney  or  cognovit  {p),  or  a  bond  with  a 
penalty  (q) ;  nor  charge  himself  with  the  payment  of  interest  (r) ; 
nor  charge  his  estate  by  a  mortgage  deed  (s)  for  a  sum  due  for 
necessaries.  But  an  infant  may  take  a  debt  due  for  necessaries  out  of 
the  Statute  of  Limitations  by  an  acknowledgment  in  writing  signed  by 
him  (t). — An  infant  cannot  be  charged  at  law  for  money  lent  or  upon 
any  security  for  money  lent,  though  for  the  purpose  of  expending  it 

(g)  Burnley  Ca-op.  Soc.  v.  Casson  (1890V  50  L.  J.  M.  C.  59;  [1891]  1  Q.  B. 
75. 

Qi)  Turner  V.  Trisby  (1719),  1  Stra.  168;  Jlortimore  v.  Wriqht  (1S40).  9 
L.  J.  Ex.  158,;  6  M.  &  W.  482. 

(«)  Chappie  V.  Oo<yp^  (1844),  13  L.  J.  Ex.  286;  13  M.  &  W.  252.  See  Me 
McMyn  (1886),  55  L.  J.  C.  845;   33  Ch.  D.  575. 

(k)  Helps  V.  Clayton  (1864,),  34  L.  J.  C.  P.  1;  17  C.  B.  N.  S.  553;  De  Stac- 
poole  V.  Be  Staopoole  (1888),  57  L.  J.  0.  46?;  37  Ch.  D.  139. 

(0  Bm-ghart  v.   Sail  (1839),  8  L.  J.  Ex.  235;   4  M.   &  W.   727. 

(m)  Nash  v.  Innum  (1908),  77  L.  J.  K.  B.  626;   [1908]  2  K.  B.  1. 

(»)  Re  SoUykoff   (1891),  60  L.  J.  Q.  B.  339;   [1891]  1  Q.  B.   413. 

(o)  Trueman  v.  Burst  (1785),  1  T.  R.  40;  Oliver  v.  Woodroffe  (1839),  8 
L.  J.  Ex.  105;  4  M.  &  W.  653. 

(p)  Saunderson  v.   Marr   (1788),  1  H.  Bl.   75. 

(?)  Co.  Lit.   172  a.;   see  ante,  p.   394. 

(>•)  Fisher  v.  Mowbray  (1807),  8  East,  330. 

(s)  Martin  v.   Gale   (1876),  46  L.  J.  C.  84;   4  Ch.   D.  428. 

(0  Willins  V.  Smith  (1854),  24  L.  J.  Q,.  B.  62;  4  E.  &  B.  ISO. 

L.  26 
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in  necessaries  (u) ;  but  he  may  be  charged  with  an  implied  debt  for 
money  paid  for  his  use,  in  respect  of  money  which  has  been  expended 
by  another  in  supplying  him  with  necessaries  (x) .  The  court  has 
jurisdiction  to  order  that  debts  for  necessaries  for  the  past  main- 
£:enance  of  an  infant  shall  be  charged  upon  an  infant's  freehold 
estate  (y) ;  but  the  interest  of  the  infant  must  be  an  interest  in 
possession  (z),  and  the  jurisdiction  is  limited  by  the  benefit  to  be 
conferred  upon  the  infant  personally  (a). 

A  contract  which  is  voidable  by  an  infant  is  binding  upon  the 
other  contracting  party  until  avoided;  the  privilege  of  avoidance 
being  that  of  the  infant  only.  Thus  a  contract  of  mutual  promises 
to  marry  is  voidable  by  an  infant  party;  but  he  may  sue  the  other 
party  for  a  breach  of  promise  (b).  So  a  contract  or  settlement  on 
marriage  affecting  the  property  of  an  infant  wife  is  valid  against 
the  husband  of  full  age,  and  binds  his  rights  in  the  wife's  pro- 
perty (c). — An  infant  may  sue  upon  a  contract  during  his 
minority  (d) ;  but  he  cannot  appear  in  person,  nor  appoint  an  attorney, 
nor  become  liable  for  costs,  and  therefore  he  is  required  to  sue  by  a 
next  friend  (e).  And  an  infant  may  proceed  against  a  debtor  in 
bankruptcy  (/).  But  a  court  of  equity  will  not  in  general  grant 
specific  performance  of  a  contract  at  the  suit  of  an  infant,  because 
the  remedy  is  not  mutual  until  he  has  come  of  age  (g). 

V/here  an  infant  has  paid  money  under  a  contract  for  which  the 
consideration  remains  executory,  upon  avoiding  the  contract  he  may 
recover  the  money,  upon  an  entire  failure  of  consideration.  Thus  an 
infant  having  signed  an  agreement  to  purchase  a  share  of  a  business 
under  which  he  paid  down  part  of  the  purchase-money  as  a  deposit, 
to  be  forfeited  on  breach  of  the  agreement,  was  held  entitled  on  coming 
of  age,  having  then  taken  no  benefit  under  the  agreement,  to  repudiate 
it  altogether,  and  to  recover  the  deposit,  in  an  action  for  money 

(m)  Sarle  \.  Peale  (1712),  M  Mod.  67;  Martin  v.  Gale  (1876),  46  L.  J.  C. 
84;   4  Ch.   D.  428. 

(»)  Ellis  -v.    Ellis   (1698),  Comb.  482;   1  Id.   Raym.   344. 
(y)  Re  Howarth  (1873),  42  L.  J.  C.  316;   L.  R.  8  Ch.  415. 
(x)  Re  Badger   (1913),  82  L.  J.  C.  264;    [1913]   1  Ch.   385. 
(«)  Re  Hamilton   (1885),  55  L.  J.  C.  282;   31  Oh.  D.  291. 
(J)   Holt  V.    Ward  (1733),  2  Strange,  937. 

(c)  Cave  V.  Cave  (1852),  15  Beav.  227;   Smith  v.  Liteas  (1881),  18  Ch.  D.  531. 

(d)  JVarwiok  v.  Sruae  (1813),  2  M.  &  S.  205;    (1815),  6  Taunt.  118. 

(c)  Ord,  XVI.  rr.  16,  210;  Oliver  v.  Woodrofe  (1839),  8  L.  J.  Ex.  105;  4 
M.  &  W.  650.  See  Rhodes  v.  Smtheiihanh  (1889),  58  L.  J.  Q,  B.  2S7;  23 
Q.  B.  D.  577. 

(/)   Ex  p.    Brocklehaiik   (1877),  46  L.  J.  Bk.   113;   6  Ch.   D.   358. 

(17)    Flight  V.   BoUand   (1828),  4  Russ.  298. 
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received  for  his  use  (h). — But  after  receiving  the  consideration  in 
part,  though  he  may  avoid  the  contract,  he  cannot  recover  money  paid 
under  it,  because  the  failure  of  consideration  is  not  complete.  Thus  an 
infant,  who  paid  a  premium  for  a  lease,  which  he  enjoyed  during 
minority,  but  avoided  after  coming  of  age,  though  he  thereby  dis- 
charged himself  of  the  rent  and  covenants,  could  not  recover  the 
premium,  because  he  had  partially  enjoyed  the  consideration  (i),.; 
And  an  infant  who  has  paid  a  premium  for  admission  into  a  partner- 
ship, and  has  acted  as  partner  and  received  a  share  of  the  profits, 
cannot  recover  back  the  premium  (fc) .  So,  an  infant  who  buys  things 
which  are  not  necessaries,  cannot  recover  back  money  paid  for  what 
he  has  consumed  or  used,  although  the  contract  is  absolutely  void  by 
the  Infants  Belief  Act,  1874  (I). 

(h)  Corpe  v.    Overton   (1833^,  3  L.   J.   C.   P.   24;   10  Bing.   252;   Hamilton    f. 
VaugMn-Shernn  Co.    (1894),  63  L.  J.  C.   795;    [1894]   3  Oh.   589. 
(«)  Eolmes  v.  BUgg  (1818),  8  Taunt.  S'OS. 

{h)  Ex  p.  Taylor  (1856),  25  L.  J.  Bk.  35;  8  De  G.  M.  &  G.  254. 
(0  Falentini  v.   Canali  (1889),  59  L.  J.  Q.  B.  74;  24  Q.  B.   D.  166. 
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By  the  common  law  a  married  woman  was  incapable  of  blading 
herself  personally  by  contract  (a) .  And  by  the  rules  of  common 
law  procedure  a  married  woman  could  not  sue  or  be  sued  without 
making  her  husband  joint  party  to  the  action.  In  an  action  against 
a  married  woman  upon  a  contract  made  before  marriage  non- joinder 
of  the  husband  could  only  be  pleaded  in  abatement.  In  an  action 
against  a  married  woman  upon  a  contract  made  during  marriage, 
the  marriage  was  a  plea  in  bar  of  the  action  (b).  The  principle  of 
the  above  rules  is  that  at  common  law  husband  and  wife  are  regarded 
as  but  one  person,  in  respect  of  property  and  rights  of  action  (c). 

(a)   Marshall  v.  liutton  (1800),  8  T.  E.  545. 

lb)   Poxivist  V.  Tremaine  (1670),  2  Wms.  Saund.  633,  n.   (r).     See  Ord.  XXI. 
r.   20. 

(e)  Lit.  ss.  168,  291;  Co.  Lit.  3  a,  112  a;  187  a,  b. 
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But  the  Court  of  Chancery  invested  a  married  woman  with  the 
right  to  hold  property,  with  full  power  of  use  and  disposition,  ex- 
clusively of  her  husband;  with  a  consequent  capacity  of  contracting 
by  giving  her  creditor  a  remedy  against  her  then  disposable  separate 
property,  which  she  was  presumed  to  make  chargeable  with  her 
contracts.  This  property  was  known  as  property  settled  to  her 
separate  use,  and  might  be  vested  in  a  trustee  for  her,  or  where  a 
husband  possessed  himself  of  her  property  to  which  this  equitable 
incident  was  attached,  the  court  would  compel  him  to  respect  her 
rights,  and,  if  necessary,  declare  him  to  be  a  trustee  for  her  (d) .  This 
proprietary  incident  has  usually  been  regarded  as  the  invention  of 
the  chancellors,  but  it  is  not  unlikely  that  it  was  an  extension  to 
married  women  generally  of  rights  analogous  to  customary  rights 
which  they  possessed  in  the  City  of  London  and  elsewhere,  and  to 
which  the  courts  of  common  law  gave  effect.  The  court  allowed  a 
married  woman  to  sue  in  respect  of  her  separate  property  without 
joining  her  husband;  but  by  a  next  friend,  in  order  to  give  security 
for  costs.  And  proceedings  might  be  taken  against  her  to  charge 
her  separate  property  with  her  contracts  without  joining  her  husband, 
but  joining  the  trustee  and  aU  other  necessary  parties  (e) . — Now 
"married  women  may  sue  and  be  sued  as  provided  by  the  Married 
Women's  Property  Act,  1882  "  (/),  that  is,  as  if  they  were  un- 
married. And  they  are  subject  to  the  ordinary  rules  as  to  giving 
security  for  costs  (g) . 

The  Married  Women's  Property  Act,  1882,  which  consolidates 
and  amends  the  law  and  repeals  former  Acts,  enacts: — S.  1  (1). 
"  A  married  woman  shall  be  capable  of  acquiring,  holding,  and 
disposing  of  any  real  or  personal  property  as  her  separate  property, 
in  the  same  manner  as  if  she  were  a  feme  sole,  and  without  the 
intervention  of  any  trustee."  S.  2.  Every  woman  who  marries 
after  the  Act  shaU  be  entitled  to  hold  and  dispose  of  as  her  sepairate 
property  "  aU  real  and  personal  property  which  shall  belong  to  her 
at  the  time  of  marriage  or  shall  be  acquired  by  or  devolve  upon  her 


(d)  Mulme  v.  Tencmt  (1778)(,  1  Bro.  C.  0.  16;   1  Wh.  &  T.  L.  C.   683. 

(e)  Roberts  v.  Evans  (1878),  il  L.  J.  C.  469;  7  Ch.  D.  830;  Atwood  v. 
OJndhmter  (1878),  47  L.  J.  Q.  B.  300;  3  Q.  B.  D.  722;  Butler 
V.  Butler  (1885),  55  L.  J.  Q.  B.  55;  16  Q.  B.  D.  374. 

(/)  Ord.  XVI.  r.  16. 

(?)  Re  Isa^c  (1885),  54  L.  J.  C.  1136;  30  Oh.  D.  418;  Re  Thotnpson  (1888),  57 
L.  J.  C.  748;  38  Ch.  D.  317;  Whittaker  f.  Kershaw  (1890),  44  Oh.  D.  296;  and 
see  Hood  Barrs  v.   Eeriot  (1896),  65  L.   J.   Q.  B.   624;    [1896]   2    Q.  B.   375. 
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after  marriage."  S.  5.  Every  woman  married  before  the  Act 
shall  be  entitled  to  hold  and  dispose  of  as  her  separate  property  "  all 
real  and  personal  property,  her  title  to  which,  whether  vested  or 
contingent,  and  whether  in  possession,  reversion  or  remainder,  shall 
accrue  after  the  commencement  of  this  Act." — S.  1  (2).  "A  married 
woman  shall  be  capable  of  entering  into  and  rendering  herself  liable 
in  respect  of  and  to  the  extent  of  her  separate  property  on  any  contract, 
and  of  suing  and  being  sued,  either  in  contract  or  in  tort  or  otherwis^e, 
in  all  respects  as  if  she  were  a  feme  sole,  and  her  husband  need  not 
be  joined  with  her  as  plaintiff  or  defendjant,  or  be  made  a  party  to 
any  action  or  other  legal  proceeding  brought  by  or  against  her;  and 
any  damages  or  costs  recovered  by  her  in  any  such  action  or  pro- 
ceeding shall  be  her  separate  property;  and  any  damages  or  costs 
recovered  against  her  in  any  such  action  or  proceediu'g  shall  be  payable 
out  of  her  separate  property  and  not  otherwise." — S.  1  (3).  "  Every 
contract  entered  into  by  a  married  woman  shall  be  deemed  to  be  a 
contract  entered  into  by  her  with  respect  to  and  to  bind  her  separate 
property,  unless  the  contrary  be  shown."  And  s.  1  (4).  Such  con- 
tract "  shall  bind  not  only  the  separate  property  which  she  is  possessed 
of  or  entitled  to  at  the  date  of  the  contract,  but  also  all  separate 
property  which  she  may  thereafter  acquire." 

The  contract  of  a  married  woman  under  this  statute,  as  was  the 
case  before  the  Act,  was  valid  if  she  possessed,  at  the  time  of  con^ 
tracting,  disposable  separate  property,  which  she  could  make  charge- 
able, with  the  contract,  and  it  lay  upon  the  creditor  to  prove  that 
she  then  had  such  property  (h) .  This  liability  has  since  been  ex- 
tended by  the  Married  Women's  Property  Act,  1893,  s.  1,  as  regards 
contracts  entered  into  after  December  5,  1893.  If  the  contract  be 
one  upon  which  she  is  personally  liable,  as  not  having  been  entered 
into  by  her  as  her  husband's  agent,  she  is  liable  in  respBct  of  her 
separate  property,  and  property  which  she  may,  while  discovert, 
be  possessed  of  or  entitled  to,  whether  she  was  or  was  not  in  fact 
possessed  of  or  entitled  to  any  separate  property  at  the  time  when 
she  entered  into  the  contract. 

Sect.  19  of  the  Act  of  1882  expressly  provides  that  "nothing 
in  this  Act  shall  interfere  with  or  affect  any  settlement  or  agreement 
for  a  settlement  made  or  to  be  made,  whether  before  or  after  marriage, 

(A)  Stogdon  v.  Lee  (1891),  60  L.  J.  Q.  B.  669;  [1891]  1  Q.  B.  661;  Re 
Fieldwick  (1908),  78  L.  J.  C.  153;  [1909]  1  Oh.  1.  See  Masson,  TempUer  4-  Co. 
V.  He  Fries  (1909),  79  L.  J.  K.  B.  24;  [1909]  2  K.  B.   831. 
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respecting  the  property  of  any  married  woman,  or  shall  interfere  with 
or  render  inoperative  any  restriction  against  anticipation  attached  to 
the  enjoyment  of  any  property  or  income  by  a  married  woman  under 
any  settlement,  will,  or  other  instrument;  but  no  restriction  against 
anticipation  contained  in  any  settlement  of  a  woman's  own  property 
to  be  made  or  entered  into  by  herself  shall  have  any  validity  against 
debts  contracted  by  her  before  marriage"  (i).  According  to  the 
construction  put  upon  this  section  it  was  possible  for  the  husband  to 
defeat  the  wife's  rights  under  the  Act,  and  to  defeat  her  creditor  of 
his  remedy  against  her  property,  but  this  has  been  altered  by  sect.  2 
of  the  Married  Women's  Property  Act,  1907.  A  contract  of  a 
married  woman  whose  separate  property  was  subject  to  a  restriction 
against  anticipation  at  the  time  of  contracting  was  void  of  effect. 
It  was  not  chargeable  against  subsequently-acquired  property  (fc); 
and  the  removal  of  the  restraint  by  the  death  of  the  husband  did  not 
validate  the  contract  {I),  nor  did  it  render  the  projDerty  chargeable 
under  a  prior  valid  contract  (m) .  This  has  been  altered  as  regards 
the  subsequently-acquired  property  by  sect.  1  of  the  Act  of  1893, 
which  is  referred  to  above;  but  the  same  section  contains  a  proviso 
that  property  to  which  a  restraint  upon  anticipation  attaches  is  not 
to  be  available  to  satisfy  any  liability  or  obligation  arising  out  of  her 
contract,  and  this  provision  has  been  held  to  exempt  property  vested 
in  trustees  for  the  separate  use  of  a  married  woman,  subject  to  a 
restraint  against  anticipation,  although  paid  into  her  hands  after  the 
determination  of  the  coverture  (w) .  A  restraint  on  anticipation  of 
a  married  woman's  separate  income  ceases  to  attach  to  such  income 
as  soon  as  it  becomes  due  and  payable  to  her  under  the  trusts  of  the 
instrument  under  which  she  is  entitled  (o) .  It  is  no  longer  necessary 
expressly  to  limit  property  to  the  separate  use  of  a  married  woman 
by  the  use  of  that  or  an  equivalent  expression,  in  order  that  a  restraint 
upon  anticipation  may  attach  (p) .  Jiestraint  of  anticipation  is  equiva- 
lent to  restraint  of  alienation ;  and  a  covenant  to  settle  after-acquired 


(«)  As  to  debts  contracted  before  marriage,  see  Jat/  v.  Robinson  (1890),  59  L.  J. 
Q.  B.  367;  25  Q.  B.  D.  467. 

(Je)  Leah  v.  Driffield  (1889),  59  L.  J.  Q.  B.  89;  24  Q.  B.  D.  98;  Re  Fieldivick 
(1908),  78  L.  J.  C.  153;  [1909]  1  Ch.  1. 

(0  Roberts  v.  Watkins  (1877),  46  L.  J.  Q.  B.  552.  Bee  Stogdon.  v.  Lee  (1891). 
60  L.  J.  Q.  B.  669;   [1891]  1  Q.  B.  661. 

(m)  Pelton  v.  Harrison  (1891),  60  L.  J.   Q.   B.   742;   [1891]   2  Q.   B.   422. 

(«)  Barnett  v.  Howard  (1900),  69  L.  J.  Q.  B.  955;  [1900]  2  Q.  B.  784;  Wood  v. 
Lewis  (1914),  83  L.  J.  K.  B.  1046;   [1914]  3  K.  B.  73. 

(o)  Hood    Barrs    \.    Heriot  (1896),  65  L.   J.    Q.   B.   352;    [1896]   A.   C.    174. 

h>)  Sx  p.  Hood  Barrs  (1896),  65  L.  J.  C.  837;  [1896]  2  Ch.  690. 
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property  of  the  wife  does  not  apply  to  property  which  is  limited  to 
her  upon  such  terms  {q) . 

The  judgment  in  an  action  upon  the  contract  entered  into  by  a 
married  woman  after  Dec.  5,  1893,  adjudges  the  sum  and  costs 
recovered  against  her  to  be  payable  out  of  her  separate  property 
and  not  otherwise;  and  orders  that  execution  thereon  be  limited  to 
the  separate  property  not  subject  to  any  restriction  against  antici- 
pation, unless  by  reason  of  sect.  19  of  the  Married  Women's  Property 
Act,  1882,  the  property  is  liable  to  execution  notwithstanding  such 
restraint;  with  a  proviso  excluding  property  which,  at  the  date  of 
the  contract  or  thereafter,  she  was  restrained  from  anticipating  (r) . 
Sect.  19  expressly  avoids  any  restriction  against  anticipation  con- 
tained in  a  settlement  of  a  woman's  own  property  made  by  herself 
against  debts  contracted  by  her  before  marriage;  but  is  effective  to 
defeat  creditors  in  respect  of  debts  contracted  after  marriage  (s) . — 
The  costs  of  an  action  against  a  married  woman  are  chargeable  in 
the  judgment  against  her  separate  property  {t);  or  may  be  set  off 
against  costs  payable  to  her  (m).  The  same  rule  used  to  apply  re- 
specting the  costs  of  an  unsuccessful  action  by  a  married  woman  (x) . 
But  now  by  the  Married  Women's  Property  Act,  1893,  s.  2,  the  court 
may  order  payment  out  of  property  which  is  subject  to  a  restraint 
upon  anticipation,  of  the  costs  of  proceedings  instituted,  whether 
by  original  action  or  by  counterclaim,  by  a  married  woman  («/).  A 
married  woman  plaintiff  will  not  be  required  to  give  security  for 
costs  unless  she  sues  by  a  next  friend  in  indigent  circumstances ;  but 
she  may  be  required  to  give  security  for  the  costs  of  an  appeal  on  the 
ground  of  her  poverty  {z). 

A  plaintiff  who  obtains  judgment  against  a  married  woman  may 
take  out  of  court  any  money  which  the  married  woman  has  paid  in  to 
abide  the  result  of  the  trial  (a) . 

(g)  Re  Ciirrey  (1886),  55  L..   J.   C.   906;    32  Oh.  D.    361. 

(?•)  See  SooU  v.  Morley,  20  Q.  B.  D.  120;  57  L.  J.  Q.  B.  45;  Barnett  v. 
Howard,  [1900]  2  Q.  B.  784;  69  L.  J.  Q.  B.  955. 

(s)  Bursill  V.  Tanner  (1884),  13  Q.  B.  D.  691;  MothschiU  ».  Fhher  (1920), 
89  L.  J.  K.  B.  521 ;   [1920]  2  K.  B.  243. 

(0   Morrell   v.   Govau   (1877),  6   Ch.   D.    166. 

(m)   Pelton  V.  Harrison  (1890),  61  L.  J.  Q.  B.  144;  [1892]  1  Q.  B.    118, 

\x)   Galmoye  v.  Cowan  (1889),  58  L.  J.  C.  769. 

(y)  Hood  Barrs  v.  Heriot  (1897),  66  L.  J.  Q.  B.  356;  [1897]  A.  0.  177; 
Dreael  v.  Ellis  (1905),  74  L.  J.  K.  B.  401;  [1905]  1  K.  B.  574;  Pawley  r. 
Pnwlei/   (1905),  74  L.   J.   Oh.   344;    [1905]    1   Ch.  593. 

(z)  Me  Isaac  (1885),  64  L.  J.  0.  1136;  30  Ch.  D.  418;  lie  Thompsmi  (1888),  57 
L.   J.  C.   748;    38   Ch.  D.  317;    WJiittakar  v.   Kershaw  (1890),  44  Oh.   D.   296. 

(a)   Bird  v.  Barst0H<  (1891),  61  L.  3.  Q.  B.  1;  [1892]  1  Q.  B.  94. 
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In  other  oases  a  judgment  against  a  married  woman  admits  of 
no  personal  remedy  against  her  (6),  but  must  be  enforced  against  her 
separate  property  existing  at  the  date  of  the  judgment,  or  acquired 
thereafter,  provided  that  it  is  not  subject  to  a  restriction  against 
anticipation;  but  the  judgment  cannot  be  enforced  against  separate 
property  which  at  the  date  of  the  contract,  or  thereafter,  she  is 
restrained  from  anticipating  unless  the  restraint  is  invalid  by  reason 
of  sect.  19  of  the  Married  Women's  Property  Act,  1882  (e).  And  by 
the  Conveyancing  Act,  1881,  s.  39,  "notwithstanding  a  married 
■woman  is  restrained  from  anticipation,  the  court  may,  if  it  thinks 
fit,  where  it  appears  to  the  court  to  be  for  her  benefit,  by  judgment  or 
order,  with  her  consent,  bind,  her  interest  in  the  property."  The 
court  wiU  only  exercise  the  power  with  very  great  caution  {d).  A 
married  woman,  if  a  trader,  may  now  be  proceeded  against  in  bank- 
ruptcy by  force  of  the  Bankruptcy  Act,  1914,  s.  125. — The  judgment 
under  sect.  4  of  the  Act  of  1882  extends  to  separate  property  acquired  ■ 
during  a  subsequent  marriage  (e).  But  under  the  same  statutory 
-provision  the  judgment  did  not  extend  to  property  acquired  upon 
or  after  the  death  of  the  husband,  whether  subject  to  a  restraint  upon 
antitapation  or  not  (/) ;  the  reason  for  the  distinction  being  that 
there  was  no  separate  property  apart  from  coverture.  But,  as  before 
pointed  out  {g),  property  coming  to  a  married  woman  after  the  de- 
termination of  coverture  may  now  be  made  available  to  satisfy  a 
judgment  recovered  against  her  during  coverture  under  the  provisions 
of  the  Act  of  1893. — The  judgment  is  so  far  personal  that  the  creditor 
may  attach  a  debt  due  to  the  married  woman  by  a  garnishee  order  (Ji) . 
Alimony  or  any  other  sum  awarded  in  matrimonial  cases  to  the  wife 
for  her  support  is  inalienable,  and  therefore  cannot  be  attached  to 
satisfy  a  judgment  against  her  (i).  A  married  woman  may  also 
be  brought  into  an  action  by  a  third  party  notice,  and  charged  upon 
a  guarantee  or  indemnity  (fc). 

(J)  Scott  V.  Morley  (1887),  57  L.  J.   Q.   B.   45;   20  Q.  B.  D.    120. 

(e)  Bamett  v.  Howard  (1900),  69  L.  J.  Q.  B.  955;  [1900]  2  Q.  B.  784; 
Solitho  V.  G-iMey  (1905),  74  L.  J.  K.  B.  430;  [1905]  A.  C.  98;  Masson,  Templier  # 
Co.  V.  De  Fries  (1909),  79  L.  J.  K.  B.  24;   [1909]  2  K.  B.   831. 

(<?)  Eodges  v.  Radges  (1882),  51  L.  J.  C.  549;  20  Oh.  D.  749;  Re  C's  Settle- 
ment (1887),  56  L.  J.  C.  556;  Re  Utile  (1889).  58  L.  J.  C.  233;  40  Oh.  D.  418; 
Re  Pollard's  Settlement  (1896),  65  L.  J.  C.   796;    [1896]  2  Oh.  652. 

(e)  Jay  v.  Robimon  (1890),  59  L.  J.  Q.  B.  367;  25  Q.  B.  D.  467. 

(/)  Re  Shakespear  (1885),  55  L.  J.  C.  44;  30  Oh.  D.  169;  Pelton  v.  Harrison 
(1891),  60  L.  J.  C.  742;   [1891]  2  Q.  B.  422. 

(?)  See  pp.     406,  408. 

(h)  Holthy  V.  Hodgson  (1889),  59  K  J.  Q.  B.  46;  24  Q.  B.  D.   103. 

(J)  Paqume  v.  Snary  (1909),  78  L.  J.  K.  B.  361;  [1909]  1  K.  B.  688. 

(A)  Gloueestershire  Bank  v.  PhilHpps  (1884),  53  L.  J.  Q.  B.  493;  12  Q.  B.  D. 
633. 
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The  court  could  not  formerly  give  judgment  against  a  married 
woman  personally  to  compel  her  to  the  speciiic  performance  of  a 
contract  to  sell  an  estate  (I) ;  or  to  grant  a  lease  (m) .  But  an  agnee- 
ment  to  purchase,  or  to  take  a  lease,  was  binding  in  respect  of  her 
separate  property,  which  became  chargeable  with  the  purchase-money, 
or  rent,  or  any  other  debt  or  damages  due  under  the  agreement  (re) . — ■ 
The  creditor  of  a  married  woman  before  obtaining  judgment  against 
her  has  no  specific  charge  upon  her  separate  property;  and  therefore 
cannot  claim  an  injunction  to  restrain  her  dealing  with  it  (o).  If  she 
contracts  other  debts,  her  creditors  do  not  rank  in  order  of  priority, 
but  are  entitled  to  be  paid  pari  passu  in  the  administration  of  hen 
estate  (p).  And  her  debts  are  subject  to  the  Statutes  of  Limitation, 
like  other  debts  of  the  same  kind;  though  in  effect  chargeable  only 
upon  her  separate  property;  and  though  there  is  in  fact  no  such! 
property  chargeable  when  the  judgment  is  obtained  (g') . 

By  the  Act  of  1882,  s.  1,  sub-s.  4,  "the  execution  of  a  general 
power  by  wiU  of  a  married  woman  shall  have  the  effect  of  making 
the  property  appointed  liable  for  her  debts  and  other  liabilities  in 
the  same  manner  as  her  separate  estate  is  made  liable  under  this 
Act."  Before  this  enactment  the  principle  of  equity  that  the  exercise 
by  will  of  a  general  power  of  appointment  rendered  the  fund  assets 
for  payment  of  debts  was  held  not  to  apply  to  debts  of  a  mart-ied 
woman,  because  the  fund  was  not  her  separate  estate  (r).  Property 
settled  upon  a  person  for  life,  with  a  general  power  of  appointment, 
and  the  remainder  in  default  of  appointment  to  the  representatives!, 
is  held  to  be  equivalent  to  absolute  ownership ;  and  property  so  settled 
to  the  separate  use  of  the  married  woman  is  chargeable  with  her 
contracts  (s) ;   but  not  if  the  remainder  is  to  another  person  (t)  j 

The  liability  as  well  in  equity  as  under  the  statutes  of  a  married 
woman  in  respect  of  her  separate  property  extended  to  contracts 

(I)   Francis  v.   Wigzell  (1816),  1  JMadd.  258. 

(m)  Aylett  v.  Ashton  (1835),  5  L.  J.  C.  71;   1  M.  &  Cr.   105. 

(«)  Gastou  V.  Frankum  (1848),  2  De  G.  &  Sm.  561;  Pioard  v.  Hiiie  (1869). 
L.  E.  5  Oh.  274. 

(o)  Robinson  v.  Pickeruiq  (1881),  50  L.  J.  C.  527;  16  Ch.  D.  660;  Pike  v.. 
Fitzgibbon  (1881),  50  L.  J.  C.  394;  17  Oh.  D.  454. 

(p)  Turner,  L.  J.,  Johnson  v.  GalUghm-  (1861),  30  L.  J.  C.  298;  3  Die  G. 
F.  &  J.  494;  see  Shattock  v.  Shatioch,  35  L.  J.  C.  609;  L.  R.  2  Eq.  182. 

(q)   Re  Hastinf/s   {Lrulij)    (1887),  56  L.   J.   C.  631;    35  Ch.   D.   94. 

(»•)   Re  Roper  (1888),  58  L.  J.  C.  215;  39  Ch.  D.  482. 

(s)  London  Bank  of  Australia  v.  Lempriere  (1872),  42  L.  J.  P.  C.  49;  L.  E. 
4  P.  C.  572;    Mayrl  v.   Field  (1876),  45  L.  J.   C.  699;    3    Oh.  D.    587. 

(0  Ex  p.  Gilchrist  (1886),  55  L.  J.  Q.  B.  580;  17  Q.  B.  D.  521;  see  Re 
Van  Hagan  (1880),  50  L.  J.  C.  1;  16  Gli,  D.  18;  Willoughby-Osbwne  v.  Eolyoake 
(1883),  52  L.  J.  0.  331;  22  Oh.  D.  238. 
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and  debts  of  all  kinds:  as  bonds,  bills  of  exchange  and  promissory- 
notes  (m)  ;  a  contract  to  take  shares  in  a  company  and  to  pay  calls 
and  all  liabilities  of  a  shareholder  (x) ;  including  an  indemnity  of 
the  transferor  against  calls  with  which  he  may  become  chargeable 
after  the  transfer  (jy) .  A  married  woman  may  enter  into  a  contract 
jointly  with  another  person,  or  jointly  with  her  husband;  and  may 
sue  or  be  sued  as  a  joint  plaintiff  or  a  joint  defendant,  her  interest 
being  in  respect  of  her  separate  property  (2). — Before  the  Act  a 
married  woman  was  not  chargeable  with  contracts  or  debts  merely 
implied  in  law,  for  which  there  could  be  no  presumed  intention  to 
charge  her  separate  estate;  as  an  implied  debt  for  money  received 
under  a  mistaken  claim  (a).  But  the  Act  of  1882,  s.  1  (2),  which 
renders  a  married  woman  liable  to  be  sued,  "  either  in  contract,  or 
in  tort,  or  otherwise,  in  all  respects  as  if  she  were  a  feme  sole,"  seems 
to  include  such  claims  as  those  above  mentioned  (b). 

Before  the  Act  a  married  woman  could  not  be  made  liable  for 
fraudulently  representing  herself  as  a  feme  sole  for  the  purpose  of 
obtaining  a  contract,  or  it  seems  for  any  fraud  involving  the  warranty 
of  a  representation;  because  she  would  thereby  be  made  indirectly 
liable  for  a  contract  (c) .  But  since  the  Act  she  may  be  charged  with 
the  contract  directly,  though  it  may  be  voidable  by  reason  of  her 
fraud  (d). — Before  the  Married  Women's  Property  Acts  the  property 
,0{f  a  married  woman  could  not  be  charged  with  frauds  or  wrongs 
colmmitted  by  her  during  the  marriage,  the  husband  alone  being 
liable  (e).  And  since  those  statutes  the  person  defrauded  may  join 
the  husband  in  an  action  for  a  tort  committed  by  the  wife,  as  in  the 
case  of  a  fraud  not  inducing  a  contract  (/) .  But  a  married  woman 
is  estopped  in  equity  from  setting  up  her  real  title  to  property,  where 
by  her  conduct  (as  by  concealing  her  real  title),  she  has  induced  a 
third  party  to  deal  for  value  with  the  property  in  ignorance  of  her 

(«)  Sulme  V.  Tenant  (1778),  1  Bro.  C.  C.  16;  1  Wh.  &  T.  L.  C.  683;  Otoeii 
V.  Eoman  (1853),  4  H.  L.  0.  997;   Barnes  v.  Jenkins  (1877),  6  Ch.  D.    728. 

(»)  Mathewman's  ease  (1866),  36  L.  J.  C.  90;  L.  R.  3  Eq.  781;  Butler  v. 
Cvmpston  (1868),  38  L.  J.  C.  35 ;  L.  R.  7  Eq.  16. 

(jf)   Whittaket-  v.  Kershaic   (1890),  60  L.  J.  0.   9;   45  Ch.   D.   320. 

(«)  Hoare  y.  Niblett  (1869),  60  L.  J.  Q.  B.   565;   [1.891]   1   Q.  B.    781. 

(a)   Wright    v.    Cliard    (1859),   29   L.   J.   0.    82;    4  Drew.    673. 

(J)  Ante,  p.  406.  See  WMttaker  v.  Kershaw  (1890),  60  L.  J.  C.  9;  45 
Ch.  D.  320. 

(c)  Cannam  v.  Farmer  (1849),  3  Ex.  698;  Liverpool  Adelphi  Ass.  v.  Fairhurst 
(1854),  23  L.  J.  Ex.  165;  9  Ex.  422. 

(eO  See  Collett  v.  JDiehenson  (1879),  11  Ch.  D.  687. 

(e)  Wainford  v.  Het/l  (1875),  44  L.  J.  C.  567;  L.  R.  20  Eq.  321.  See  Cuenod 
V.  Leslie  (1909),  78  L.  J.  K.  B.  695;   [1909]  1  K.  B.  880. 

(/)  Earle  v.  Kingsoote  (1900),  69  L.  J.  C.  7i25;  [1900]  2  Ch.  683. 
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tid^  thereto  {g).  Where  a  married  woman  obtained  money  on  a 
mortgage  of  her  property,  by  representing  that  she  was  a  widow  and 
entitled  to  convey  it,  upon  her  death  the  mortgagee  was  held  entitled 
to  an  equitable  charge  upon  the  property  as  against  the  heir  (h) .  And 
■where  a  husband  and  wife  obtained  money  on  mortgage,  by  con- 
cealing that  it  had  been  settled  upon  their  marriage,  the  mortgagee 
was  given  priority  over  their  rights  under  the  settlement  (i).  But 
the  effect  of  a  restraint  upon  anticipation  cannot  be  got  rid  of  by 
concealment  or  on  the  ground  of  estoppel  by  deed,  the  restriction  being 
absolute  (k). 

By  the  Act  of  1882,  s.  1  (2),  a  married  woman  is  made  capable 
of  suing,  "  either  in  contract,  or  in  tort,  or  otherwise,  in  aU  respects 
as  if  she  were  a  feme  sole;"  and  "any  damages  or  costs  recovered 
by  her  in  any  such  action  shall  be  her  separate  property  "  (l).  Before 
the  Act  a  married  woman  acquired  a  right  of  action  upon  a  contract 
only  where  she  supplied  the  consideration,  or,  as  it  was  said,  where 
she  was  the  meritorious  cause  of  action.  Upon  such  contract  she 
might  sue  alone,  subject  to  the  objection  (by  plea  in  abatement)  that 
the  husband  should  have  been  joined.  The  husband  might  sue  alone 
in  exercise  of  his  marital  right  of  reducing  the  wife's  personal 
property  into  his  own  possession;  or  he  might  join  the  wife  as  party, 
thereby  admitting  the  interest  to  remain  in  her,  in  which  case  the  right 
of  action  would  survive  to  the  wife  upon  the  death  of  the  husband  (w) . 
And  an  indorsement  of  a  bill  or  note  by  the  wife  operated  only  by 
authority  of  the  husband,  and  might  be  in  her  own  name  or  his 
according  to  the  authority  given  (n).  On  the  other  hand  a  married 
'Woman  before  the  Act  could  not  sue  for  the  price  of  goods  sold  or 
for  money  lent  by  her,  as  all  personal  chattels  and  money  in  her  actual 
possession  became  in  law  the  property  of  her  husband,  and  she  could 

((7)  Savaffe  v.  Foster  (1723),  9  Mod.  35;  1  Wli.  &T.  L.  C.  469;  Mcholl  v.  Jozies 
(1867),  36  L.  J.  0.  662;  L.  R.  3  Eq.  709. 

(/»)   Vaughan  v.    Vandersteffen   (1854),  23   L.   J.   C.   793;    2  Drew.   363. 

(»)   Sharpe  v.  Foy  (1868),  L.  R.  4  Ch.  35. 

(7e)  Jackson  v.  Hobho-use  (1817),  3  Mer.  200;  Stanley  v.  Stanley  (1877),  47 
L.  J.  C.  256;  7  Ch.  D.  589;  Bateman  v.  Paber  (1897),  67  L.  J.  0.  130;  [1898] 
1   Ch.   144. 

(0  Ante,  p.  406.  See  Beasley  v.  Honey  (1891),  60  L.  J.  Q.  B.  408;  [1891] 
1   Q.  B.   569. 

(m)  Mason  v.  Morgan  (1834),  4  L.  J.  K.  B.  12;  2  A.  &  E.  30;  GaUrs  v. 
Madeley  (1840),  9  L.  J.  Ex.  173;  6  M.  &  W.  423;  Balton  v.  Midland  Counties 
My.  (1853),  22  L.  .J.  C.  P.  178;  13  C.  B.  474;  Dawson  v.  Prince  (1857). 
27  L.  J.  C.  169;  2  De  G.  &  J.  41. 

(»)  Barlow  v.  Bishop  (1801),  1  East,  432;  Prestwiok  v.  Marshall  (1831),  7 
Bing.   566.     See  Lindm  v.  Bradwell  (1848),  17  L.   J.   C.  P.   121;   5  C.   B.    583. 
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only  deal  wiith  them  as  his  agent  (o) .  But  a  married  woman  might 
sue  for  money  received  by  a  third  party  to  her  use,  which  had  not  been 
reduced  into  possession  (p).  Where  the  husband  paid  money  into 
an  account  opened  with  a  banker  in  the  name  of  the  wife,  it  was  held 
presumptively  to  remain  the  property  of  the  husband  only,  although 
payable  to  the  wife's  order  until  he  interfered  to  revoke  the 
authority  (q).  And  where  the  husband  opened  an  account  with  a 
banker  in  his  own  and  wife's  name,  with  authority  to  the  wife  to 
draw,  it  was  held  that  the  balance  at  his  death  remained  his  pro- 
perty (r) .' — Where  the  wife  paid  income  of  her  separate  property 
into  her  husband's  banking  account,  which  he  habitually  drew  upon 
for  his  own  use,  it  was  held  presumptively  a  gift  of  such  income  to 
the  husband,  and  could  not  be  recalled  (s) . — ^Upon  a  bond  or  covenant 
made  to  husband  and  wife  jointly,  the  husband  before  the  Act  might 
sue  alone  as  claiming  the  whole  interest  or  might  join  the  wife  as  co^ 
plaintifi  (t) .  Where  a  promise  was  made  to  husband  and  wife  in 
consideration  of  forbearance  of  a  claim  in  which  the  wife  had  an 
interest,  it  was  held  that  the  wife  might  join  in  an  action  (m).  And 
the  wife  might  join  with  her  husband  in  suing  upon  an  account  stated 
with  them,  concerning  money  due  to  the  wife  in  her  own  right,  or  for 
which  she  might  sue  in  her  own  right  (x) . — Upon  a  lease  by  husband 
and  wife  of  the  wife's  land  in  which  the  covenants  were  made  with 
both,  the  husband  might  sue  alone  or  might  join  the  wife,  but  at  the 
death  of  either  his  interest  ceased  (y) .  But  a  lease  made  by  the 
husband  alone  affected  his  own  interest  only,  and  the  wife  could  not 
join  in  suing  (z) . 

Married  women  before  the  Act  under  certain  circumstances  acquired 
a  special  capacity  of  contracting  and  suing;  as  in  the  case  of  the 
husband    becoming    civilly    dead  (a). — A  married  woman  did  not 

(o)  Bird  V.  Peagrum  (1853),  22  L.  J.  C.  P.  166;  13  C.  B.  639. 

(p)  Fleet  V.  Perrims  (1869),  38  L.  J.  Q.  B.  257;  L.  R.  4  Q.  B.  500;  Jmies 
V.  Cuthbertson  (1873),  42  L.  J.  Q.  B.  221;  L.  E.  8-  Q.  B.  504. 

(g)  Uoyd  V.  Pughe   (1872),  42   L.   J.   0.   282;    L.  R.    8   Ch.    88. 

(r)  Marshall  v.   Crtitwell  (1875),  44  L.  J.  C.   504;   L.  E.   20  Eq.    328. 

(s)  Caton  V.  Rideout  (1849),  1  Mao.  &  G.  599.  See  Howes  v.  Bishop  (1909), 
78  L.  J.  K.  B.  796;  [1909]  2  K.  B.  390. 

(0  Ankerstein  v.   Clark  (1792),  4  T.  R.  616. 

(m)   WUls  V.  Nurse  (1834),  1  A.  &  E.  65. 

{x)  Johnson  v.  Lucm  (1853),  22  L.  J.  Q.  B.   174;   1  E.  &  B.  659. 

ly)  Arnold  v.  Revoult  (1819),  1  Br.  &  B.  443;  Hill  v.  Saunders  (1825).  4  L.  J. 
0.  S.  K.  B.  2;  4  B.  &  C.  529. 

(s)  Harcourt  v.   Wyman  (1849)   18  L.  J.  Ex.  453;   3  Ex.   817. 

(a)  Co.  Lit.  132  a;  133  a;  Bir  p.  Franks  (1831),  9  L.  J.  0.  S.  C.  P.  209; 
7  Bing.  762. 
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acquire  a  separate  capacity  by  her  husband  beiag  an  alien,  although  he 
resided  abroad  (b);  nor,  it  seems,  by  his  becoming  an  alien  enemy  (c); 
nor  by  her  husband  becoming  bankrupt  and  absconding  abroad  (d); 
nor  by  living  apart  from  her  husband,  though  with  a  separate  main- 
tenance (e). — By  the  custom  of  London  a  married  woman,  trading 
in  the  City  on  her  sole  account,  might  sue  or  be  sued  in  the  City  courts 
as  a  fern",  sole  upon  contracts  concerning  her  trade,  and  might  be  made 
bankrupt;  and  her  trade  creditors  were  entitled  to  the  trade  assets  as 
against  her  husband  (/) ;  but  she  could  not  sue  or  be  sued  upon  the 
custom  in  the  superior  courts  (g). — Except  under  this  custom  a 
married  woman,  though  having  separate  property,  could  not  be  made 
bankrupt  (h).  Sect.  125  of  the  Bankruptcy  Act,  1914,  which  replaces 
and  extends  the  provisions  of  the  Married  Women's  Property  Act, 
1882,  has  enacted  generally  that,  "  Every  married  woman  who  carries 
on  (i)  a  trade  or  business  (fc),  whether  separately  from'  her  husband  (l) 
or  not, shall  be  subject  to  the  bankruptcy  laws  in  the  same  way  as  if  she 
were  a  feme  sole  " ;  and  a  bankruptcy  notice  may  be  founded  "  on  a 
final  judgment  or  order "  obtained  against  her,  "  whether  or  not 
expressed  to  be  payable  out  of  her  separate  property." 

A  decree  nisi  for  a  divorce  made  under  the  provisions  of  the  Divorce 
and  Matrimonial  Causes  Act,  1857,  does  not  alter  the  status  of  the 
wife  (m) ;  but  where  the  decree  is  made  absolute  the  wife  is  thence- 
forth remitted  to  her  position  of  a  feme  sole  with  respect  to  property 
and  contract  (n) . 

The  same  Act  gives  jurisdiction  to  decree  a  judicial  separation; 
and  by  sect.  25,  "in  every  case  of  a  judicial  separation,  the  wife  shall, 
whilst  the  separation  shall  continue,  be  considered  as  a  feme  sole  with 

(J)   Stretton  v.  Busnaoh  (1834),  3  L.  J.  C.  P.  224;   1   Bing.  N.   0.   139. 

(e)   De  Wahl  v.  Sraune  (1836),  25  L.  J.  Ex.  343;   1  H.  &  N.   178. 

Id)  See   Williamson  v.  Dawes  (1832),  2  L.  J.   C.  P.  3;   9  Bing.  292. 

(e)  Hatchett  v.  Baddeley  (1776),  2  W.  Bl.  1079;  Lean  v.  Schutz  (1778),  2  W. 
Bl.    1195. 

(/)   Lavie  v.   Phillips  (1765),   3   Burr.   1776,  where  the  custom  is  stated. 

Ig)  Caudell  v.  Shaw  (1791),  4  T.  E.  361;  Beard  v.  Webb  (1800),  2  B.  i;  P. 
93 

(A)  Ex  p.  Jones  (1879),  48  L.  J.  Bk.  109;  12  Ch.  X>.  484. 

0)  Ex  p.  Soan  (18%),  65  L.  J.  Q.  B.  666;  [1896]  2  Q.  B.  407;  Ex  p.  Shorn 
(1914),  84  L..  J.  K.  B.  271;   [1915]   1  K.  B.   285.       , 

(7c)  Ex  p.  Pope  ^  Owles  (1914),  84  L.  J.  K.  B.  89;   [1914]  3  K.  B.  1095. 

(0  Ex  p.  Harvey  (1895),  43  W.  R.  509;  Ex  p.  Simon  (1908),  7S  L,.  J.  K.  B. 
392;   [1909]  1  K.  B.  201. 

(m)  Norman  v.  Villars  (1877),  46  L.  J.  Ex.  579;   2  Ex.  D.  359. 

In)  See  WUkinson  v.  Gibson  (1867),  36  L.  J.  C.  646;  L.  R.  4  Eq.  162;  Johnson 
V.  Landor  (1869),  38  K  J.  C.  229;  L.  R.  7  Eq.  228;  WaiU  v.  Morland  (1888). 
57  L.  J.  0.  655;   38  Ch.  D.  135. 
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respect  to  property  of  every  description  which  she  may  acquire  ";  also 
by  sect.  26,  "for  the  purposes  of  contract,  and  wrongs  and  injuries, 
and  suing  and  being  sued  in  any  civil  proceeding"  (o).  Property 
acquired  during  judicial  separation  is  not  bound  by  a  covenant  in  the 
marriage  settlement  to  settle  all  property  acquired  "  during  the  cover- 
ture "  (p).  By  the  same  Act,  sect.  21,  a  wife  deserted  by  her  husband 
may  obtain  an  order  of  a  magistrate  or  of  the  court  for  the  protection 
of  her  property,  which  places  her  in  the  like  position  in  all  respects, 
with  regard  to  property  and  contracts,  and  suing  and  being  sued,  as 
she  would  be  if  she  obtained  a  decree  of  judicial  separation  (q).  An 
order  made  under  sects.  4  and  5  of  the  Summary  Jurisdiction 
(Married  Women)  Act,  1895,  has  the  effect  in  all  respects  of  a  decree 
for  a  judicial  separation  on  the  ground  of  cruelty. 

At  common  law,  husband  and  wife  being  considered  as  one  person, 
there  could  be  no  valid  contract  between  them  (r) .  But  as  to  the 
wife's  separate  property  in  equity,  unless  restrained  from  alienation, 
she  might  contract  with  her  husband,  and  might  sue  or  be  sued  by  him, 
as  a  feme  sole ;  and  the  same  capacity  continues  with  extended 
remedies  under  the  Married  Women's  Property  Act,  1882  (s).  And 
as  to  legal  property  of  a  married  woman  in  which  the  husband  ac- 
quired a  partial  interest  at  common  law,  they  might  make  a  settle- 
ment of  the  property  which,  being  supported  by  their  respective 
interests,  was  valid,  not  only  between  themselves  and  those  claiming 
under  them,  but  also  as  against  a  subsequent  purchaser  for  value 
without  notice  (i). — The  Married  Women's  Property  Act,  1882, 
enabled  a  married  woman  to  acquire  and  hold  and  dispose  of  any  real 
and  personal  property  as  her  separate  property;  and  to  contract  with 
her  husband  in  respect  thereof.  But  by  sect.  3,  "  Any  money  or  other 
estate  of  the  wife  lent  or  entrusted  by  her  to  her  husband  for  the 
purpose  of  any  trade  or  business  carried  on  by  him  or  otherwise,  shall 
be  treated  as  assets  of  her  husband's  estate  in  case  of  his  bankruptcy," 
under  reservation  of  the  wife's  claim  to  a  dividend  as  a  creditor,  after 
but  not  before,  "  all  claims  of  the  other  creditors  of  the  husband  for 

(o)  Se   Wmfffield  and  Blew   (1904),   73  L.   J.    C.   797;    [1904]    2  Ch.   665. 

(p)  Bawes  v.  Creylte  (1885),  54  L.  J.  C.  1096;   30  Oh.  D.  500. 

(?)  Midland  By.  v.  Pye  (1861),  30  L.  J.  C.  P.  314;  10  C.  B.  N.  S.  179;  Mason 
V.  Mitchell  (1864),  34  L.  J.  Ex.  68;  3  H.  &  C.  528;  Nicholson  v.  Srury  Build- 
ing Co.  (1877),  47  L.  J.  C.  192;  7  Oh.  D.  48;  Hill  v.  Cooper  (1893),  62  L.  J. 
Q.  B.  423;  [1893]  2  Q.  B.  85. 

(r)  Ante,   p.  404. 

(s)  See  ante,  p.   405. 

(*)  Teasdale  v.  Braithwaite  (1877),  46  I>.  J.  C.  725;  5  Ch.  D.  630;  see  Shurmur 
V.  SMgwich  (1883),  53  L.  J.  C.  87;  24  Ch.  D.  597. 
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valuable  consideration  have  been  satisfied."  Under  this  section  a  loan 
to  a  husband  is  presumptively  for  his  trade  or  business,  and'  it  lies  upon 
the  wife  to  prove  that  it  was  not  lent  for  that  purpose  (m)  ;  if  the  loan 
IS  not  for  the  purpose  of  his  trade  or  business,  it  is  not  within  the 
Act,  and  she  is  not  postponed  (x) .  This  section  does  not  apply  to 
a  loan  to  a  firm  in  which  the  husband  is  partner  («/) ;  it  applies  in  the 
case  of  bankruptcy  only,  and  not  to  the  administration  of  an  insolvent 
estate  of  a  deceased  husband;  in  which  a  widow,  as  administratrix, 
may  retain  assets  in  full  payment  of  the  loan  {z) ;  or  claim  to  prove 
with  interest  for  a  sum  of  money  paid  by  her  as  surety  for  her 
husband  (a) . 

A  wife  may  also  contract  with  her  husband  concerning  conjugal 
rights.  They  may  execute  a  deed  or  agreement  of  separation,  and 
either  party  may  enforce  covenants  therein  not  to  sue  for  restitution 
of  conjugal  rights  (6).  They  may  make  such  an  agreement  without 
the  intervention  of  a  trustee  for  the  wife;  and  the  wife  may  sue  for 
arrears  of  an  allowance  which  the  husband  has  thereby  contracted  to 
pay  {c).  A  wife  is  also  competent  to  enter  into  an  agreement  with 
her  husband  respecting  litigation  between  them,  and  the  court  will 
stay  proceedings  according  to  their  agreement  {d) . 

A  married  woman  is  presumptively  invested  with  a  certain  autho- 
rity to  contract  as  agent  for  her  husband.  It  is  a  delegated,  not  an 
inherent  authority;  the  wife  can  bind  her  husband  only  as  agent, 
and  the  party  seeking  to  charge  him  with  a  contract  of  the  wife  must 
prove  the  authority  (e).  The  authority  may  be  referred  to  two 
sources:  cohabitation,  during  which  the  wife  is  presumptively  autho- 
rised to  manage  the  domestic  affairs  of  lier  husband;  and  necessity, 

(u)  Re  Genese  (1885),  55  L.  J.  Q.  B.  118;  16  Q.  B.  D.  700;  Ex  p.  Cronmii-a 
(1901),  70  L.  J.   Q.   B.   310;    [1901]   1   Q.  B.   480. 

Cx)  Mackintosh  v.  Poc/ose  (1895),  64  L.  J.  C.  274;  [1895]  1  Ch.  505.  Soe 
He  Slade  (1920),  89  L.  J.  0.  556;  [1921]  1  Ch.  160. 

(«)  Ex  p.  Nottingham  (1887),  56  L.  J.   Q.   B.   440;   19   Q.  B.   D.    88. 
(2)   Se  May  (1890),  60  L.   J.  C.  34;    45  Ch.  D.   499;    Re  Ambler    (1905).  74 
L.  J.  C.  367;  [1905]  1  Ch.  697. 

(«)  Ex  p.  Cronmire  (1901),  70  L.  J.  Q.  B.  310;   [1901]  1  Q.  B.   480i. 
(6)   Wilson  V.   Wilson  (1854),  23  L.  J.   C.   697;    1  H.    L.  C.   538;    Bemnt    v. 
Wood  (1879),  48  L.  J.  C.  497;  12  Ch.  D.  605. 

(c)   McGregor  v.  McGregor  (1888),  57  L.  J.  Q.  B.  591;  21  Q.  B.  D.   424. 
((^)  Stanes  v.  Stanes  (1877),  47  L.  J.  P.  19;  3  P.  D.  44;  Bart  v.   Hnrt   (1881), 
50  K   J.    0.   697;    18  Ch.   D.    670;    Aldri^.ge  v.    JMridge^  (1888),   58    L.     J,  P. 
8;   13  P.  D.  210. 

(e)  Per  cur.  Eastland  v.  Bin-clhell  (1878),  47  L.  J.  Q.  B.  500;  3  Q.  B.  D.  435; 
Selborne,  L.  C,  Bebenham  v.  Mellon  (1880),  50  L.  J.  Q.  B.  155;  6  Ap.  Ca. 
31;  Morel  Bros.  v.  Westmorelmid  (Earl)  (1903),  73  L.  J.  K.  B.  93;  [19041 
A.   C.   11. 
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caused  by  the  husband  refusing  or  failing  to  maintain  the  wife  (/) . — 
The  husband  may  also  give  the  wife  special  authority  upon  occasions ; 
and  he  may  become  liable  upon  contracts  made  by  his  wife  on  his 
behalf  by  subsequently  ratifying  them  (g). 

Cohabitation  raises  a  presumptive  authority  in  the  wife  to  contract 
for  her  husband  in  all  domestic  matters  ordinarily  entrusted  to  a 
wife;  as  the  reasonable  supply  of  goods  and  service  for  the  use  of 
the  husband,  his  wife,  children  and  household;  such  goods  and  service 
being  suitable  in  kind,  sufficient  in  quantity,  and  necessary  in  fact 
according  to  the  condition  in  which  they  live;  beyond  which  the 
authority  does  not  extend  (Ji).  A  wife  who  is  permitted  by  her 
husband  to  remain  in  the  possession  and  management  of  his  house  and 
family  during  his  absence,  retains  the  like  presumptive  authority  (i) . 
And  a  woman  cohabiting  with  a  man  as  his  reputed  wife,  though  not 
married,  is  presumed  to  have  authority  to  bind  him  for  goods  suitable 
to  that  position  which  he  permits  her  to  assume  (k). — The  agency  of 
the  wife  presumed  from  cohabitation,  like  any  other  agency,  may 
be  revoked,  by  the  husband;  and  it  is  in  general  sufficient  if  such 
revocation  be  notified  to  the  wife,  though  notice  of  it  do  not  rea,ch 
the  party  dealing  with  her  (Z).  The  presumptive  authority  of  the 
wife  is  also  revoked  or  rebutted  by  the  husband  providing  her  with 
funds  sufficient  to  pay  for  the  goods  required  without  pledging  his 
credit  (m) .  But  where  there  have  been  previous  dealings  of  the  same 
kiad  through  the  wife  with  the  same  person  acknowledged  by  the 
husband,  so  giving  a  special  consent  to  the  agency,  the  revocation  is 
not  effectual  without  notice  to  the  person  dealing  upon  faith  in  the 
continuance  of  the  agency  (n) .  Upon  the  above  principle  the  agency 
of  a  wife  is  held  to  be  revoked  by  insanity  of  the  husband  which 
disables  him  from  acting  for  himself;  but  if  he  has  previously  given 
a  special  authority  to  the  creditor  to  trust  the  wife,  it  is  not  revoked 
until  notice  is  given  of  the  insanity  (o). 

(/)  Willes,  J.,  Cooper  v.  Uo]/d  (1859),  6  0.  B.  N.  S.  521. 

(?)  Seo  post,  p.  422. 

(h)  Reneaux  v.  Teahle  (1853),  22  L.  J.  Ex.  241;  8  Ex.  680;  PhUlipson  v. 
Sayter  (1870),  40  L.  J.  C.  P.  14;   L.  R.  6  C.  P.  38. 

(0  Willes,  J.,  Cooper  y.  Lloyd  (1859),  6  C.  B.  N.  S.  521. 

(Jc)  Ryan  v.  Sams  (1848),  17  L.  J.   Q.   B.   271;   12   Q.  B.   460. 

(0  Jolly  V.  Rees  (1864:),  33  L.  J.  C.  P.  177;  15  C.  B.  N.  S.  628;  Debenlwm 
..  Mellon  (1880),  50  L.  J.  Q.  B.  155;  6  Ap.  Ca.  24. 

(m)  Uorel  Bros.  v.   Westmoreland  {SarV)   (1903),  73  L.  J.  K.   B.  93;    [1904] 

(«)  Ryan  v.  Sams  (1848),   17  L.  J.   Q.  B.  271;    12  Q.  B.  460;   Ld.   Black- 
burn, Debenham  v.   Mellon  (1880),   50  L.   J.    Q.   B.   155;    9  Ap.    Ca.    24. 
(o)  Drew  v.  Nunn  (1879),  48  L.  J.  Q.  B.  591;  4  Q.  B.  D.  661. 
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An  authority  in  the  wife  may  also  arise  from  necessity.  The 
husband  is  bound  by  law  to  maintain  his  wife;  and  if  he  fail  in 
this  duty,  she  becomes  entitled,  except  under  certain  circumstances 
of  justification,  to  pledge  his  credit  to  procure  it;  nor  can  the  husband, 
so  long  as  the  necessity  lasts,  deprive  her  of  such  authority  even  by 
express  prohibition  to  the  party  who  supplies  her  (p) ;  but  the  husband 
is  entitled  to  fix  arbitrarily,  within  the  limits  of  necessity,  the  standard 
of  expenditure,  or,  as  Chief  Baron  Gilbert  tersely  put  it,  "  the  wife 
is  not  to  be  her  own  carver  "  (q).  Where  the  wife  is  living  apart 
from  her  husband,  there  is  no  presumption  in  favour  of  the  authority; 
and  it  lies  upon  the  creditor  seeking  to  charge  the  husband  to  prove 
the  circumstances  of  the  necessity  (?■).  The  creditor  is  considered 
as  .standing  in  the  wife's  place  as  regards  the  claim  against  the 
husband  (s).  The  presumptive  authority  of  a  woman  with  whom  a 
man  cohabits  as  his  reputed  wife  ceases  upon  desertion  or  separation, 
there  being  no  legal  duty  in  the  man  to  provide  her  maintenance ;  but 
a  tradesman  who  has  dealt  upon  the  footing  of  an  implied  authority 
is  entitled  to  notice  of  its  revocation  (t).  Where  the  husband  has 
become  lunatic,  and  is  confined  in  an  asylum,  the  wife  has  the  same 
authority  to  pledge  his  credit  for  her  maiatenance,  but  no  greater 
than  if  the  husband  had  remained  sane  (m). — Where  the  husband  by 
misconduct  compels  the  wife  to  leave  his  house,  it  is  equivalent  to  a 
refusal  to  maintain  her  there,  and  unless  she  is  sufficiently  provided, 
entitles  her  to  pledge  his  credit  for  her  maintenance  elsewhere;  as 
where  the  husband  threatens  her  with  personal  violence;  or  where  he 
lives  in  the  house  in  adultery  with  another  woman  (aj);  nor  in  such 
cases  is  she  bound  to  return  merely  at  his  j-equest  upon  removal  of 
the  cause  of  leaving  (y).  A  tlireat  to  provide  for  her  in  an  asylum 
under  medical  advice,  presumptively  according  to  law,  was  held  not 
sufficient  to  compel  her  to  leave  him  (z). 

(p)  Manby  v.  Soott  (1659),  1   Lev.  4;   2   Sm.   L.  C.   433. 

(?)  Bac.  Ab.  Baron  &  Peme,  488;  Jolly  v.  Sees  (1864),  15  C.  B.  N.  g..  gag; 
33  L.  J.  C.  P.  177;  Harrison  v.  Grady  (1865),  12  Jur.  N.  S.  140;  Sebenham  v. 
Mellon   (1880),  50  L.   J.    Q.   B.   155;    6   Ap.   Ca.   24. 

(r)  Edwards  v.  Towels  (1843),  12  I..  J.  C.  P.  239;  3  Man.  &  G.  624;  Johnsfm 
V.  Sumner  (1858),  27  L.  J.  Ex.  341;  3  H.  &  N.  261.  See  Jones  v.  Newtown 
^  Llanidloes  Union  (1920),  89  L.  J.  K.  B.  1161;   [1920]  3  K.  B.  381. 

(s)  Mansfield,  C.   J.,    Ozard  v.   Darnford,  1   Selw.   N.   P.   331,   12th  ed. 

It)  Byan  v.  Sams  (1848),  17  L.  J.  Q.  B.  271 ;  12  Q.  B.  460. 

(m)  Read  v.  Legard  (1851;),  20  L.  J.  Ex.  300;  6  Ex.  636;  Richardson  v.  Du 
Sois  (1869),  39  L.  J.  Q.  B.  69;  L.  R.  5  Q.  B.  51.  See  Davidson  v.  Wood 
(1863),  32  L.  J.  C.  400;  1  Do  G.  J.  &  S,  465. 

Ix)  Houliston  V.  Smith  (1825),  3  L.  J.  0.  S.  C.  P.  200;  3  Bing.  127;  Hunt  v. 
De  Blaguiere  (1829),  7  L.  J.  0.  S.  C.  P.  198;   5  Bing.  550. 

(y)  Emery  v.  Emery  (1827,),  1  Y.  &  J.  501. 

(«)   Biffen  v.  Bignell  (1862),  31  L.  J.  Ex.  189;   7  H.  &  N.  877. 
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But  SO  long  as  the  husband  is  willing  himself  to  maintain  the 
Tvife,  there  is  no  necessity  for  her  to  seek  maintenance  elsewhere, 
^nd  no  authority  to  pledge  his  credit  to  obtain  it  (a) .  A  wife  volun- 
tarily living  apart  from  her  husband,  though  with  his  consent,  has 
no  inherent  authority  to  charge  him  with  her  maintenance;  she  can 
.only  charge  him  upon  an  authority  given  or  inferred  in  fact;  but 
where  the  husband  consents  to  his  wife  living  apart,  without  any 
provision  or  agreement  for  her  maintenance,  it  may  generally  be 
presumed  as  a  fact  that  the  husband  intended  that  she  should  pledge 
his  credit  (6).  If  he  consents  to  her  living  apart  only  upon  the 
condition  of  not  charging  him,  he  could  not  be  made  liable  (c).  If 
the  wife  living  apart  incurs  debts  for  necessaries  for  which  the  husband 
is  not  liable,  she  is  presumptively  taken  to  charge  them  upon  her 
separate  estate  (d). — The  wife  is  under  no  necessity,  and  consequently 
has  no  authority  to  pledge  her  husband's  credit,  if  she  is  in  fact 
provided  by  him  with  funds  sufficient  for  her  maintenance  (e);  and 
the  creditor  cannot  charge  the  husband,  although  at  the  time  of 
dealiug  with  the  wife  he  had  no  notice  of  such  funds  (/).  If  the 
funds  allowed  are  insufficient,  the  husband  may  be  charged  for  the 
deficiency  (g);  'but  an  agreement  made  between  the  husband  and 
wife,  upon  a  separation  by  mutual  consent,  as  to  the  amount  of  her 
allowance  is  conclusive  of  its  sufficiency  (h);  and  a  decree  of  the 
court  for  the  paylnent  of  a  sum  to  the  wife  for  alimony  is  evidence 
that  the  sum  is  sufficient  (i).  But  if  the  alimony  under  the  decree, 
or  the  allowance  under  the  agreement,  is  not  duly  paid,  the  wife 
may  be  under  necessity  to  pledge  her  husband's  credit,  and  acquire 
authority  to  do  so  (fc);  subject  to  any  right  which  the  husband  may 
have  to  be  indemnified  against  his  liability  (I).    A  wife  is  not  bound 


(a)  HincHey  v.  Westmeath  (Marq.;)  (1827),  5  L.  J.  0.  S.  K.  B.  115;  6  B.  & 
C.   200. 

(J)  Per  cur.  Johnston  v.  Sumner  (1858),  27  L.  J.  Ex.  344;  3  H.  &  N".   261. 

(o)  Siffen  v.  Bignell  (1862),  31  L.  J.  Ex.  189;   7  H.  &  N.  877. 

(d)  Re  Barber  (1880),  15  Ch.  D.  87. 

(«)  Morel  Bros.  v.  Westmoreland  (1903),  73  L.  J.  K.  B.  93;   [1904]  A.  C.    11. 

(/)  Mizm  V.  Pick  (1838),  7  L.  J.  Ex.  153;  3  M.  &  W.  481;  Morel  Bros.  v. 
■Westmoreland  (1903),  73  L.  J.  K.  B.  93;    [1904]  A.  C.  11. 

(?)  Baher  v.  Sampson  (1863),  14  C.  B.  N.  S.  383. 

(A)  Hastlan-d  v.  Burohell  (1878),  47  L.  J.  Q.  B.  500;  3  Q.  B.  D.  432. 

(J)  WUlson  V.  Smyth  (1831),  9  L.  J.  0.  S.  K.  B.  155;  1  B.  &  Ad.  801;  Me 
Wingfield  #  Blew  (1904),  73  L.  J.  C.  797;   [1904]  2  Ch.  665. 

(i)  Nurse  v.  Oraig  (1806),  2  B.  &  P.  N.  B.  148;  Hunt  v.  De  Blaquiere  (1829), 
7  L.  J.  0.  S.  C.  P.  198;  5  Bing.  650. 

(0  Jones  V.  Waite  (1839),  5  Bing.  N.  O.  341;  affd.  on  other  grounds  (1842),  9 
'CI.  &  F.  101. 
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to  charge  her  separate  property  in  relief  of  the  liability  of  her  husband 
to  maintain  her  (m). 

Adultery  of  the  wife  puts  an  end  to  all  authority  to  charge  the 
husband  which  is  incident  to  the  conjugal  relation  (re).  And  having 
lost  her  legal  right  to  maintenance  from  her  husband,  she  cannot 
redover  compensation  for  his  death  by  the  negligence  of  a  third 
party  (o).  It  is  immaterial  to  the  liability  of  the  husband  that  the 
creditor  had  no  notice  of  the  adultery  at  the  time  he  supplied  her 
with  necessaries  (p) ;  or  that  the  husband  first  compelled  her  to  leave 
him  by  adultery  on  his  part  (g);  or  that  he  has  committed  adultery 
after  her  leaving  him  (r).  But  if  he  connived  at  or  condoned  the 
adultery,  the  position  of  wife,  with  the  authority  incident  thereto, 
remains  as  before  (s).  If  the  husband,  knowing  of  the  adultery  of 
his  wife,  leaves  her  in  charge  of  his  house  and  family,  she  retains  the 
presumptive  authority  incident  to  that  position;  and  he  is  liable  for 
necessaries  supplied  to  her  by  a  person  who  had  no  notice  of  the 
adultery  (t).  But  he  is  not  liable  for  goods  supplied  to  the  wife 
after  adultery  committed  of  which  he  was  ignorant;  though  the  person 
supplying  the  goods  was  also  ignorant  of  it  (u). 

The  necessaries  for  which  the  husband  is  chargeable  include  all 
reasonable  expenses  for  the  wife  of  a  person  of  his  estate  and  con- 
dition (x).  A  house  and  furniture  may  be  necessary  for  a  wife 
in  a  station  of  life  requiring  her  to  have  a  house  of  her  own;  also 
household  servants,  together  with  food  and  liveries  for  them;  and  the 
services  of  a  waiting-maid  (?/).  A  wife  may  be  entitled  to  charge 
her  husband  with  the  maintenance  of  his  children,  when  properly  and 
legally  committed  to  her  care  (z). — It  may  be  necessary  for  a  wife 
to  exhibit  articles  of  the  peace  against  her  husband,  and  he  would  be 
chargeable  with  the  cost;  but  he  cannot  be  charged  with  the  costs  of 

(m)  Davidson  v.   Wood  (1863),  32  L.  J.  O.  400;   1  De  G.  J.  &  S.    465. 

(«)  Atkyns  v.  Pmrce  (1857),  26  L.  J.  0.  P.  232;  2  C.  B.  N.  S.  763;  Cooper  v. 
Lloyd  (1859),  6  0.  B.  N.  S.  519. 

(o)  Stimpson  v.  Wood  (1888),  57  L.  J.  Q.  B.  484. 

(p)  Morris  v.  Martin  (1726),  Str.  647;  Atkyns  v.  Pmrce  (1857),  26  L.  J.  C.  P. 
252;  2  C.  B.  N.  S.  763. 

(?)   Gomer  v.  Hancock   (1796),  6  T.   R.   603. 

(r)   See  Rex  v.  Flintan  (1830),  9  L.  J.  0.  S.  M.  C.  33;   1   B.  &  Ad.  22'7. 

(s)   Wilson  V.  Glosscp  (1888),  57  L.  J.  Q.  B.  161;  20  Q.  B.  D.  354. 

(0  Norton  ».  Fazan  (1798),  1  B.  &  P.  226. 

(«)  Atkyns  v.  Pearce  (1857),  26  L.  J.  0.   P.  252;  2  C.  B.   N.   S.    763. 

(«)  Per  cur.  Bazeley  v.  Forder  (1868),  37  L.  J.  Q.  B.  237;  L.  E.  3   Q.  B.  562. 

(y)  Hunt  V.  De  Blaquiere  (1829),  7  L.  J.  O.  S.  C.  P.  550;  5  Bing.  550.  See 
White  V.   Cuyler   (1795),  6   T.   R.   176. 

(«)   See  Bazeley  v.   Forder  (1868),   37  L.  J.   Q.   B.  237;   L.   R.   3    Q.   B.  562. 
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a  prosecution  for  an  assault  (a).  An  allowance  made  for  separate 
maintenance  cannot  be  considered  as  applicable  to  such  costs  (6). 
The  costs  of  a  suit  for  divorce  could  be  recovered  against  the  husband 
as  necessary,  if  there  were  reasonable  grounds  for  the  suit;  as  !may 
the  costs  of  a  suit  for  a  judicial  separation,  or  of  a  suit  for  restitution 
of  conjugal  rights  (c).  Under  the  statutory  jurisdiction,  the  Divorce 
Division  can  make  provision  of  a  wider  character  for  the  wife's 
costs  (d).  The  costs  of  legal  advice  respecting  her  marriage  settle- 
ment, and  the  claims  of  tradesmen  for  goods  supplied,  and  a  distress 
levied  in  her  husband's  house  in  which  she  had  been  left,  have  been 
held  to  be  chargeable  against  him  (e).  But  the  costs  of  a  deed  of 
separation  cannot  be  charged  against  the  husband  without  his  special 
authority  (/). — The  husband  was  not  liable  at  law  to  repay  money 
borrowed  by  his  wife,  and  applied  by  her  in  procuring  of  necessaries 
for  which  she  might  have  pledged  his  credit;  or  to  the  payment  of 
debts  previously  incurred  for  such  necessaries  (ff) ;  but  in  equity  (and 
the  equitable  rule  must  now  be  given  eS'ect  to  in  all  divisions  of  the 
High  Court),  a  person  advancing  money  to  pay  for  necessaries 
supplied  to  the  wife,  or  himself  paying  the  cost  of  necessaries  for 
which  the  husband  is  liable,  may  charge  the  husband  or  his  estate 
with  the  sums  so  lent  or  paid  {h) . 

The  husband  may  give  a  special  authority  to  the  wife,  beyond 
the  presumptive  authority  incident  to  her  position;  as  if  intrusted 
or  permitted  by  the  husband  to  carry  on  a  trade  or  business  on  his 
behalf,  she  would  have  all  the  authority  which  is  necessary  or  usual 
ia  that  business;  such  as  to  receive  or  pay  money  or  to  order  goods 
in  the  course  of  the  business  (i) ;  or  to  draw  and  indorse  bills  and 
notes  (fc). 

(a)  Shepherd  v.  MeKoul  (1813),  3  Camp.  326;  Gnndell  v.  Godmond  (1836), 
6  L.  J.  K.  B.  31;  5  A.  &  E.  755. 

(J)  burner  v.  Roohes  (1839),  8  L.  J.  Q.  B.  211;  10  A.  &  E.  47. 

(c)  :Brown  v.  Aokroyd  (1856),  25  L.  J.  Q.  B.  193;  5  E.  &  B.  819;  Re  Booper 
(1864),  33  L.  J.  C.  305;  2  De  G.  J.  &  S.  91;  Ottaxoay  v.  HamUton  (1878),  47 
L.  J.  C.  P.  725;  3  C.  P.  D.  393;  Taylor  v.  Hailstone  (1882),  52  L.  J. 
Q.   B.   101. 

((?)  See  Nairne  v.  Nairne  (1901),  71  L.  J.  P.  37;  Re  Winfffidd  #  Blew  (1904), 
73  L.  J.  C.  797;    [1905]  2  Oh.  665. 

(e)   Wilson  v.  Ford  (1868),  37  L.  J.  Ex.  60;   L.  R.  3  Ex.  63. 

If)  LaM  V.  Lynn  (1837),  6  L.  J.  Ex.  73;  2  M.  &  W.  265. 

(?)  Knox  V.  Bushell  (1857),  3  C.  B.  N.  S.  334. 

(A)  Jenner  v.  Morris  (1861),  30  L.  J.  C.  361;  3  De  G.  P.  &  J.  45;  Davidson 
T.  Wood  (1863),  32  L.  J.  C.  400;  1  De  G.  J.  &  S.  465;  Deare  v.  Soutten  (18«9), 
L.  R.  9  Eq.  151. 

(J)  Clifford  V.  Burton  (1823),  1  L.  J.  0.  S.  C.  P.  61 ;  1  Bing.  199;  Plummer 
T.  mis  (1834),  3  N.  &  M.  422. 

Qe)  Lord  f.  Hall  (1849),  19  L.  J.  0.  P.  47;  8  C.  B.  627. 
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A  husband  taay  also  become  liable  upon  contracts  made  by  his- 
wife,  in  excess  of  her  presumptive  authority,  if  ho  subsequently  ratifies 
them  (Z).  Thus  the  husband  may  become  liable  to  pay  for  articles- 
ordered  by  his  wife,  without  authority,  if  he  sanctions  the  use  of 
them;  and  a  husband  may  be  taken  to  have  sanctioned  the  use  of, 
and  so  become  liable  for  articles  of  dress  or  jewellery  which  his  wife 
has  ordered  upon  his  credit,  by  seeing  her  wear  them  without  dis- 
approval (to).  So,  where  he  has  control  over  the  goods  improperly 
ordered  by  his  wife,  and  does  not  return  them  (n).  And  he  may- 
ratify  the  purchase  of  goods  by  the  wife  conditionally  so  that  the 
condition  must  be  satisfied  in  order  to  charge  him  (o). 

The  liability  of  a  husband  for  necessaries  supplied  upon  the  wife's 
order  is  not  a  liability  jointly  with  her  (p).  Where  the  wife  is  actings 
under  an  express  authority  from  the  husband  she  cannot  be  charged 
with  the  price  of  goods  although  the  tradesman  is  ignorant  of  the 
fact  (q) .  If  acting  under  her  general  authority  she  is  presumed  td 
bind  her  husband,  and  not  to  contract  in  respect  of  her  separate 
estate  (r).  And  the  husband  may  be  chargeable,  though  the  creditor 
took  a  covenant  of  the  wife  and  the  security  of  a  third  party  (s). 
But  advances  made  to  a  married  woman,  living  apart  from  her 
husband  by  consent,  are  presumptively  a  charge  on  her  separate 
estate  (t). 

(I)  See  ante,  p.  417. 

(«j)  Montague  v.  Benedict  (1825),  3  L.  J.  0.  S.  K.  B.  94;  3  B.  &  0.  631; 
Seaton  v.  Benedict  (1328),  5  Bing.  28;  2  Sm.  L.  C.  463,  469. 

(«)   Waithman  v.   Wakefield  (1807),  1   Camp.   120. 

(o)  Holt  V.  Bnen  (1821),  4  B.  &  Aid.  252. 

(p)  Morel  Bros.  v.  Westmorelmid  (JBarl)  (1903),  73  L.  J.  K.  B.  93;  [1904] 
A.  C.  11;   French  v.  Howie  (1906),  75  L.  J.  K.  B.  980;    [1906]  2    K.  B.  674. 

(?)  Paquin,  Ltd.  v.  Beauclerk  (1906),  75  L.  J.  K.  B.  395;  [1906]  A.  C 
1.48.     See  Jewsbury  v.  Newbold  (1857),  26  L..  J.  Ex.   247. 

(»•)  Davidson  v.  Wood  (1863),  32  L.  J.  C.  400;   1  De  G.  J.  &  S.   465. 

(s)   White  V.  Cuyler  (1796),  6  T.  R.  176. 

(0  Re  Barber  (1880),   15  Ch.   D.  87. 
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Chapter  III. 

CAPACITY  OF  PARTIES. 

Sect.  IV.— INSANITY  AND  INTOXICATION. 
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Necessaries  supplied  during  insanity   424 

Effect  of  insanity  in  equity  425 

Contract  with  person  in  state  of  intoxication  426 

A  person  may  be  mentally  afflicted  to  such  a  degree  as  to  be  in- 
capable of  understanding  an  agreement,  and  consequently  incapable 
of  binding  himself  by  contract.  The  degree  of  insanity  necessary  to 
affect  the  validity  of  a  contract  is  not  idiotcy  or  mental  infirmity 
which  would  justify  the  finding  of  a  person  to  be  a  lunatic  under  a 
commission,  it  is  sufficient  if  the  party  is  incapable  of  understanding 
the  contract  when  its  purport  is  explained  to  him  (a). 

Lunacy  per  se  is  not  sufficient  to  avoid  a  contract,  it  must  also  be 
shown  that  the  other  party  had  notice  of  such  insanity  as  affected  the 
alleged  lunatic's  capacity  to  contract,  and  took  an  advantage  of  his 
knowledge  of  this  fact  (b).  A  contract  with  a  lunatic  is  voidable  at 
his  option,  and  not  void,  and  may  be  confirmed  by  him  during  a 
lucid  interval  or  by  the  court  on  his  behalf  (c).  The  general  pre- 
sumption of  law  in  favour  of  the  validity  of  a  contract  casts  the 
burden  of  proof  primarily  upon  the  party  alleging  insanity  (d). 
Where,  however,  there  has  been  a  commission  of  lunacy  finding  the 
party  to  be  a  lunatic  at  a  date  anterior  to  that  of  the  contract  the 
burden  of  proof  is  shifted,  and  the  other  party  has  to  show  that  he 
had  no  notice  of  the  insanity,  or  that  the  contract  was  made  during 
a  lucid  interval  (e).  All  acts  done  after  a  person  has  been  found  a 
lunatic  under  a  commission  and  before  it  is  superseded  are  invalid, 

(a)  Ball  V.  Mcmnin  (1829),  1  Bli.  N.  S.  1;  Blaohford  v.  Christian  (1829), 
X  Knapp,  P.  C.  73;  Jenkins  v.  Morris  (1880),  14  Ch.  D.  674. 

(J)  Molton  V.  Gamrmx  (1849),  18  L.  J.  Ex.  356;  4  Ex.  17;  Campbell  v. 
Sooper  (1855),  24  L.  J.  0.  644;  3  Sm.  &  G.  153;  Imperial  Loan  Co.  v. 
Stone  (1892),  61  L,.  J.  Q.  B.  449;  [1892]  1  Q.  B.  599.  See  Snook  v.  Watta 
(1848),  11  Beav.  105;  Beavan  v.  McDonnell  (1854),  23  L.  J.  Ex.  326;  10 
Ex.   184.. 

(e)  Baldwyn  m.  Smith  (1900),  69  L.  J.  C.  336;   [1900]  1  Ch.  688. 

(d)  Oamphell  v.  Booper  (1855),  24  I..  J.  C.  644;  3  Sm.  &  G.  163;  Imperial  Loan 
Co.  V.  Stone  (1892),  61  L.  J.  Q.  B.  449;   [1892]  1  Q.  B.   599. 

(e)  Eall  V.  Warren  (1804),  9  Ves.  605;  Snook  v.  Watts  (1848).  11  Beav.  105. 
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notwithstanding  they  are  done  during  a  lucid  interval,  or  could  be 
justified  but  for  the  commission,  for  in  that  case  the  prerogative  of 
the  Crown  is  in  question  (/). 

A  power  of  attorney  executed  by  a  person  of  unsound  mind  is 
invalid  unless  executed  during  a  lucid  interval  {g). 

Contracts  are  not  in  general  affected  by  the  subsequent  insanity  of 
one  of  the  parties  {h);  but  there  may  be  an  implied  exception  of 
performance  under  such  circumstances.  Upon  a  similar  principle  it 
was  held  that  the  rule  of  a  trade  union  could  be  altered  in  accordance 
with  the  constitution  of  the  society  to  the  prejudice  of  a  member 
who  had  become  insane  (i).  The  insanity  of  a  principal  revokes  the 
authority  of  an  agent  to  contract  further  on  his  behalf;  but  a  party 
having  no  notice  of  the  insanity  of  the  principal  may  charge  him 
upon  a  contract  made  by  an  agent  with  a  continuing  authority  (Jc). 
Judgment  may  be  recovered  against  a  lunatic  for  debts  incurred  before 
the  lunacy,  and  a  charging  order  obtained  upon  such  judgment,  which 
will  charge  the  estate  of  the  lunatic  after  his  death  in  priority  to  the 
claim  of  the  representatives  {I). — A  contract  to  marry,  as  it  results  in 
imposing  a  status  upon  the  parties  which  they  cannot  enter  into 
unless  sufficiently  sane  to  understand  the  import  of  their  acts,  becomes 
void  by  the  insanity  of  one  of  the  parties,  because  it  is  then  impossible 
of  performance;  and  it  is  immaterial  whether  the  insanity  existed 
at  the  time  of  contracting,  and  whether  it  was  known  or  not  to  this 
other  party  (m).  A  marriage  duly  solemnised  between  competent 
parties  is  not  affected  by  the  subsequent  insanity  of  one  of  them; 
and  proceedings  for  dissolution  of  marriage  upon  sufficient  grounds 
may  be  brought  and  prosecuted  against  a  party  who  has  become  insane 
since  the  marriage  and  before  the  proceedings  commenced  {n). 

A  lunatic  or  his  estate  may  be  charged  for  necessaries  supplied  to 
him  suitable  to  his  estate  and  condition,  notwithstanding  notice  of 


(/)  Ee  Walker  (1904),  74  L.  J.  C.  '84;    [1905]  1  Oh.   160. 

(S')  Daily  Telegraph  Newspaper  Co.  v.  McLaughlin  (1904),  73  IJ.  J.  P.  C. 
95;  [1904]  A.  C.  776. 

Qi)  Affleck  V.  Affleck  (1857),  26  L.  J.  C.  358;  3  Sm.  &  G.  394.  See  Se  Pagani, 
[1892]  1  Ch.  236. 

(i)  Burke  i.  Amalgamated  Soo.  of  Dyers  (1906),  75  L.  J.  K.  B.  533^;  [1906] 
2  K.  B.  583. 

(/c)  Drew  v.  Nrnin  (1879),  48  L.  J.  Q.  B.  591;  4  Q.  B.  D.  661. 

(0  He  Leavesley  (1891),  60  L.  J.  0.  385;    [1891]  2  Ch.  1. 

(m)  Durham  v.  Durham  (1885),  10  P.  D.  80. 

(n)  Mordaunt  v.  Moncrieffe  (1874),  43  L.  J.  P.  C.  49;  L.  E.  2  H.  L. 
So.  374;  Baker  v.  Baker  (1880),  49  £..  J.  P.  83;  6  P.  D.  12;  Tarrow  v.  Yarrow 
(1892),  61  L.  J.  P.  69;   [1892]  P.  92. 
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his  incapacity  (o);  and  the  maintenance  of  his  wife  is  a  necessary 
for  which  he  may  be  charged  (p).  The  costs  of  a  commission  of 
lunacy  was  held  to  constitute  a  valid  debt  as  having  been  expended 
for  the  necessary  protection  of  his  person  and  property  {q) ;  including 
the  costs  of  a  medical  witness  called  to  provie  his  sanity  ('r).  Such 
commission  may  be  necessary  and  the  costs  charged  against  him, 
although  he  is  found  by  the  inquisition  to  be  of  sound  mind  (s). — 
A  claim  for  necessaries  supplied  to  a  lunatic  is  allowed  by  the  court 
as  a  debt  chargeable  against  his  estate  during  his  life;  and  as  a  debt 
payable  in  due  course  of  administration  after  his  death  (t);  subject 
to  the  limitation  of  having  accrued  due  within  six  years,  in  analogy 
with  a  legal  debt  (m);  but  the  right  of  the  Crown  to  be  reimbursed 
the  cost  of  maintaining  a  criminal  lunatic  is  not  subject  to  this  limita- 
tion (x) .  The  expenses  of  necessaries  supplied  gratuitously  and  with- 
out intention  of  claiming  repayment  are  not  recoverable  (?/).  The 
court  in  managing  the  estate  of  a  lunatic  has  allowed  debts  for  past 
maintenance  of  the  lunatic,  hi^  wife  and  children,  to  be  paid  in  full 
in  priority  to  other  creditors  {z) .  The  court  acting  in  lunacy  exercises 
a  peculiar  jurisdiction  under  which  it  may  allow  payments  out  of 
the  estate  of  a  lunatic  by  way  of  bounty  (a) . 

The  mere  fact  of  one  of  the  parties  to  the  contract  being  insane 
is  no  ground  in  equity  for  setting  aside  the  contract,  or  for  refusing 
the  ordinary  equitable  remedies,  unless  the  other  party  has  had  notice 
of  the  insanity  and  derives  an  inequitable  advantage  from  it  (b). 
A  sale  or  mortgage  of  land,  completed  by  a  conveyance  is  unimpeach- 
able under  these  circumstances,  though  the  vendor  or  mortgagor  was 
in  fact  a  lunatic  at  the  time  of  executing  it;  and  the  mortgagee  is 
entitled  to  foreclose  the  mortgage  against  the  lunatic  or  his  repre- 

(o)  Sale  of  Goods  Act,  1893,  s.  2;  Baxter  v.  Portsmouth  (Earl)  (1826),  5  B. 
&  C.  170;  Se  Gibson  (1871),  L.  R.  7  Ch.  52;  Sa  Rhodes  (1890),  59  L.  J.  O. 
298;  44  Ch.  D.  94. 

(p)  Read  v.  Legard  (1851),  20  L.  J.  Ex.  309;  6  Ex.  636. 

(?)  Williams  v.  Wentworth  (1842),  5  Beav.  325;  Re  Meares  (1879),  48  L.  J. 
C.  190;  10  Ch.  D.  552. 

(r)  Broekwell  v.  Bulloch  (1889),  58  L.  J.  Q.  B.  289;  22  Q.  B.  D.  567. 

(s)  Re  Cathcart  (1891),  61  L.  J.  C.  99;  [1892]  1  Ch.  549;  (18:93).  62 
L.  J.  C.  320;  [1893]  1  Ch.  466. 

(0  Re  Marmum's  Trust  (1878),  8  Oh.  B.  256. 

(«)  Re  Weaver  (1881),  21  Ch.   D.  615. 

(a)  Re  J.  (1909),  78  L.  J.  C.  348;   [1909]  1  Oh.  674. 

(,y)  Re  Rhodes  (1890),  5«  L.  J.  O.  298;  44  Oh.  D.  94. 

(z)  Re  Pinh  (1883),  52  L.  J.  0.  674;  23  Oh.  D.  577.  See  Re  Winkle  (1894). 
«3  L.  J.  a.  541;  [1894]  2  Oh.  519. 

(o)  Re  Whitaher  (1889),  58  L.  J.  0.  487;   42  Ch.  D.  119. 

(6)  Campbell  v.  Hooper  (1856),  24  L.  J.  O.  644;  3  Sm.  &  G.  153. 
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sentative  (c). — So  the  insanity  of  a  contracting  party  is  no  ground 
of  objection  to  a  decree  for  specific  performance  against  him,  pro- 
vided the  contract  be  otherwise  valid  and  capable  of  specific  perform- 
ance (d);  and  by  order  of  the  court  the  committee  of  a  lunatic  may 
give  a  discharge  for  the  purchase-money  and  execute  a  conveyance- 
in  performance  of  a  contract  by  the  lunatic,  for  the  sale  or  disposal 
of  land  (e) . 

A  person  who  has  deprived  himself  of  reason  by  intoxication  is  in 
a  condition,  as  regards  the  capacity  of  contracting,  analogous  to  that 
of  mental  insanity,  and  the  same  rules  may  in  general  be  applied; 
he  is  non  compos  mentis  by  his  own  act  (/) .  If  a  person  enters  into 
an  agreement  with  another,  who  knows  him  to  be  then  so  far  intoxi- 
cated as  to  be  incapable  of  understanding  the  matter  of  the  agreement, 
the  contract  js  voidable  by  the  party  so  incapacitated  (gr);  and  a 
publican  cannot  recover  for  intoxicating  liquors  supplied  on  the  orders 
of  a  person  who  has  become  drunk  in  his  house;  for  that  would  be 
an  infraction  of  the  legislation  aimed  at  the  suppression  of  drunken- 
ness and  tippling  {h).  A  person  cannot  avoid  his  own  agreement 
merely  upon  the  ground  of  the  intoxication  of  the  other  party  with 
whom  he  has  contracted;  and  if  the  latter  after  becoming  sober  ratifies, 
the  agreement,  it  becomes  binding  on  both  sides  (^).  A  court  of 
equitj'  will  not  set  aside  a  contract  at  the  instance  of  a  party  merely 
upon  the  ground  that  he  was  intoxicated  when  he  made  it,  where  it 
does  not  appear  that  the  other  party  induced  the  intoxication,  or  took 
advantage  of  it  to  obtain  the  agreement  (fc).  Nor  under  such  circum- 
stances can  a  party  in  general  resist  specific  performance  (I). — ^A 
person  in  a  state  of  intoxication  may  render  himself  liable  by  an 
implied  contract  to  pay  for  necessaries  supplied,  or  necessary  services 
rendered  to  him,  whilst  in  that  state  (m). 


(c)  Prioe  v.  Berrmgton  (1851),  3  Mac.  &  G.  486;  Camphelly.  Roomier  (1855),  24 
L.  J.  O.  644;  3  Sin.  &  G.  153. 

(Jt)  Sail  V.  Warren  (1804),  9  Ves.  605;  Vrost  v.  Beavan,(\%5V)   22 L.  J.  C.  638. 

(e)   Cowper  v.  Harmer  (188S),  57  L.  J.  C.  460;  Se  Pagani,  [1892]  1  Oh.  236. 

If)  Beverley's  case  (1604),  4  Go.   124  b. 

Iff)  Dunboyne  (Lord)  v.  MtilvihUl  (1819),  1  Bli.  137;  Gore  v.  Gibson  (1845),  14 
L.  J.  Ex.  151;  13  M.  &  W.  623. 

(A)   Brandon  v.  Old  (1«28),  3  Car.  &  P.   440. 

(i)  Matthews  v.   Baxter  (1873),  42  L.  J.   Ex.   73;    L.  R.   8   Ex.    132. 

(k)  Cooke  V.  Clayworth  (1811),  18  Ves.  12;  Say  v.  Barwiok  (1812),  1  Ves.. 
&  B.  195. 

(0  Lightfoot  V.  Heron  (1839),  3  Y.  &  C.  Ex.  586;  Shaw  v.  Thackray  (1853),  1 
Sm.  &  G.  537. 

(m)  Sale  of  Goods  Act,  1893,  s.  2;  pei'  cm:  Gore  v.  Gibson  (1845),  14  L.  J. 
Ex.  151;  13  M.  &  W.  623. 
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A  corporation  is  an  artificial  person  created 'bj^  law,  having  perpetual 
succession,  a  distinctive  name,  and  a  common  seal  (a) .  The  corpora- 
tion aggregate  is  a  distinct  entity  from  the  members  of  which  it  is 
composed  (&).  A  corporation  may  be  properly  described  by  the  word 
"  person  "  (c). — ^A  corporation  is  constituted  for  some  special  purpose 
for  which  only  it  exists;  and  the  capacitj^  of  the  corporation,  if  not 
expressly  defined  and  limited  by  the  terms  of  its  constitution,  is 
impliedly  defined  and  limited  by  the  purpose  of  its  existence,  to 
which  its  funds  are  exclusively  applicable  (cZ).     Accordingly  if  on 

(b)  1  Blackst.  Com.  467. 

(S)  Burnes  v.  Pennell  (1849),  2  H.  L.  O.  497;  H ortli-W est  Tramport  Co. 
V.  Beatty  (1887),  56  L.  J.  P.  O.  102;  12  App.  Cas.  589;  Farrar  v.  Farrars,  Ltd. 
(1898),  58  L.  J.  C.  185;  40  Ch.  D.  395;  Davys  v.  Buswell  (1913).  82  L.  J. 
K.  B.  499;  [1913]  2  K.  B.  47;  Continental  Tyre  i  Rubber  Co.  v.  Daimler  Co. 
(1915),  84  L.  J.  K.  B.  926;  [1915]  1  K.  B.  893.  See  The  Tommi  (1914).  84 
L.  J.  5p.  35;  [1914]  P.  251. 

(e)  Pharmaceutical  Soc.  v.  London  Supply  Assn.  (1880),  49  L.  J.  Q.  B.  736;  5 
Ap.  Ca.  857;  Willmott  v.  London  Road  Car  Co.  (1910),  80  L.  J.  C.  1;  [1910] 
2  Ch.  525.     See  Conyeyanaing  Act,  1881,  s.  2;   Interpretation  Act,  1889,  s.  19. 

(<0  Reg.  V.  Reed  (1880),  49  L.  J.  Q.  B.  600;  5  Q.  B.  D.  483;  Newcastle 
{Corp.)  V.  Att.-Gen.  (1892),  62  L.  J.  Q.  B.  72;  [1892]  A.  O.  568.  See 
Bisgood  v.  Henderson's  Tramsvaal  Estates  (1908),  77  L.  J.  0.  486;  [1908]  1 
Oh.    743. 


428  GAPACriY  OF  PARTI KS. 

the  true  construction  of  a  statute  creating  a  corporation  it  appears  to 
be  the  intention  of  the  legislature,  expressed  or  implied,  that  the 
corporation  shall  not  enter  into  a  particular  contract,  every  court, 
whether  of  law  or  equity,  is  bound  to  treat  a  contract  entered  into 
contrary'  to  the  enactment  as  illegal  and  void,  and  incapable  of  being 
ratified  (e).  It  is  also  beyond  the  powers  of  a  corporation  or  company 
to  contract  not  to  use  the  powers  with  which  they  are  invested,  pre- 
sumptively for  the  public  good;  as  a  power  for  the  compulsory 
purchase  of  land  (/).  The  burden  of  proving  that  a  contract  is 
invalid  upon  the  ground  that  it  is  ultra  vires  rests  upon  the  party 
who  asserts  that  it  is  so  (gr). 

A  contract  which  is  beyond  the  power  and  capacity  of  the  corpora- 
tion, is  described  as  being  ultra  vires,  and  is  void  {h).  And  any 
individual  member  of  a  corporate  body  may  appeal  to  the  court  to 
restrain  the  application  of  the  corporate  funds  to  any  contract  or 
purpose  which  is  ultra  vires,  though  a  majority  of  members  are  in 
favour  of  such  applicatioii  {i).  A  resolution  of  directors  which  is 
ultra  vires  is  simply  void,  and  those  directors  who  act  upon  it  become 
personally  liable  for  the  consequences  (fc). — A  company  constituted 
for  a  specified  business  has  no  power  or  capacity  to  engage  in  any 
other  business  or  employ  their  property  for  any  other  purpose  than 
their  own  specified  business  (l);  and  if  a  company  can  no  longer 
carry  on  its  legitimate  business,  or  abandons  its  legitimate  business 
to  carry  on  a  business  which  is  ultra  vires,  a  shareholder  may  claim 
to  have  the  company  wound  up  (m).     A  company  incorporated  for 


(e)  Ashbury  Ey.  Car.  Co.  v.  Riohe  (1875),  4-t  L.  J.  Ex.  185;  L.  R.  7  H.  L. 
653;  Att.-Gen.  v.  G.  E.  Ry.  (1880),  49  L.  J.  0.  545;  5  Ap.  Ca.  473;  Wenloch 
iBaroness)  v.  River  Dee  Co.  (1885),  54  L.  J.  Q.  B.  577;  10  Ap.  Ca.  354;  Bavis 
V.  Leicester  Corp.  (1894),  63  L.  J.  O.  440;  [1894]  2  Oh.  208;  Corbett  v.  S.  E. 
#  C.  Ry.  (1906),  75  L.  J.  0.  489;   [1906]  2  Oh.  12. 

(/)  Ayr  Harbour  v.    Oswald  (1883),   8  Ap.   Ca.   623. 

Ig)  Lord  Wensleydale,  Scottish  N.  E.  Ry.  v.  Stewart  (1859),  2  Maoq.  382;, 
Sire  Purchase  Furnishing   Co.   y.   Riahens   (1888),   20   Q.   B.   D.    387. 

(A)  Shrewsbury  #  Rirm.  Ry.  v.   L.  $  N.    W.  Ry.  (1857),   26  L.   J.   C.    482; 

6  H.  L.  0.  113;  Ashbury  Ry.  Car.  Co.  v.  Riche  (1875),  44  L.  J.   Ex.   185;  L.  E. 

7  H.  L.  653;   Quin  #  Axtens,  Ltd.   v.  Salmon  (1909),  78  L.  J.    C.  506;    [1909] 
A.   C.   442. 

(«•)  Clinch  V.  Financial  Corp.  (1S68),  38  L.  J.  O.  1;  L.  R.  4  Ch.  117; 
Pickering  v.  Stephenson  (1872),  41  L.  J.  C.  493;  14  Eq.  332;  Holmes  v.  yewoastle 
Abattoir  Co.  (1876),  45  L..  J.  C.  383;   1  Oh.  D.  682. 

(S)  Cullerne  v.  London  and  SuburboM  Bg.  Soo.  (1880),  59  L.  J.  Q.  B.  525;  25 
Q.  B.  D.  485;  Young  v.  Naval  #  MU.  Co-op.  Soo.  (1905),  74  L.  J.  K.  B.  302; 
[1905]  1  K.  B.  687. 

(I)  Mann  v.  Edinburgh  Northern  Tram.  (1892),  62  L.  J.  P.  C.  74;  [1893] 
A.  C.  69;  Stephens  v.  Mysore  Reefs  (1902),  71  L.  J.  C.  296;  [1902]  1  Ch.  745. 

(w)  Re  German  Date  Cofee  Co.  (1882),  51  L.  J.  O.  564;   20  Oh.  D.  169;    Re 
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the  purpose  of  mining  and  selling  copper  ore  was  held  incapable 
of  deaUng  in  iron;  and  a  contract  for  the  manufacture  and  delivery 
of  iron  rails  was  held  void,  because  not  within  the  scope  of  its 
business  (w).  A  company  constituted  for  the  purpose  of  carrying 
on  the  business  of  "  mechanical  engineers  and  general  contractors," 
was  held  to  be  restricted  to  business  and  contracts  of  a  m'echanical 
kind,  and  therefore  incapable  of  contracting  for  the  purchase  of  a 
concession  and  for  providing  funds  for  a  foreign  railway  (o).  So 
generally  it  is  ultra  vires  for  a  company  to  contract  for  the  purchase 
of  the  business  and  goodwill  of  another  company  (p);  or  to  buy 
shares  and  become  a  shareholder  in  another  company  (g);  unless 
authorised  to  do  so  by  its  constitution  (r) .  And  a  power  of  "  investing 
in  securities"  does  not  authorise  taking .  shares  for  the  purpose  of 
engaging  in  another  business  (s). 

Upon  the  same  principle  it  is  ultra  vires  for  an  ordinary  railway 
company,  having  no  special  powers  for  the  purpose,  to  trade  in 
coals  (t) ;  or  to  trade  with  steamships  to  a  foreign  port  (m)  ;  or  to  run 
passenger  omnibuses  (x) ;  or  to  take  a  lease  of  another  line  (y) ;  or  to 
pay  the  costs  of  obtaining  an  Act  for  another  line  (z) .  But  a  railway 
company  which  has  taken  land  is  entitled  to  use  it  for  such  other 
purposes  as  do  not  interfere  with  the  objects  for  which  the  company 
was  established  (a) . 

A  corporation  has  no  power  of  borrowing  money,  unless  expressly 
or  impliedly  given  in  its  constitution;  thus  a  school  board,  having 
power  to  raise  money  by  rates,  has  no  power  of  borrowing,  (b).    And 


Crown  Sank  (1890),  59  L.  J.  C.  7a9;  ii  Oh.  B.  634.  And  see  Cotton  v. 
Imperial  and  Foreign  Corp.  (1892),  61  L.  J.  C.  684;   [1892]  3  Ch.  454. 

(«)  Copper  Miners'  Co.  v.  Fox  (1851),  20  L.  J.  Q.  B.  174;  16  Q.  B.   229. 

(o)  Ashbury  Ry.  Car.  Co.  v.  Riche  (1875),  44  L.  J.  Ex.  185;  L.  R.  7  H.  L. 
653. 

(jo)  Ernest  v.  Nioholls  (1857),  6  H.  L.  C.  401;  Clinch  v.  Financial  Corp. 
(1868),  38  L.  J.  0.  1;  L.  E.  4  Oh.  117;  Staoe's  case  (1869),   L.  E..  4  Oh.  682. 

(?)  Ex  p.  Contract  Corp.  (1867),  37  L.  J.  C.  81;  L.  R.  3  Gh.  105;  Ex  p. 
Royal  Bank  of  India,  L.  E.  4  Oh.  252;  Ex  p.  British  Nation  Assce.  (1878).  48 
L.  J.  C.  118;  8  Ch.  D.  679. 

(r)  In  re  William  Thomas  #  Co.,  Ltd.  (1915),  84  L.  J.  C.  232;  [1915] 
1  Ch.  325. 

(s)  Joint  Stock  Discount  Co.  v.   Brown  (1869),  L.  R.   8  Eq.   381. 

(0  Att.-Gen.  v.  G.  N.  Ry.  (1860),  29  L.  J.  C.  794;   1  Dr.  &   Sm.  154. 

(«)  Colman  v.  EaHern  Co.  By.  (1846),  16  L.  J.  0.  73;  10  Beav.  1.  See  South 
Wales  Ry.  v.  Redmond,  10  C.  B.  N.   S.  675. 

(,x)  Att.-Gen.  v.  Mersey  Ry.  (1907),  76  L.  J.  0.  568;  [1907]  A.  C.  415. 

(y)  East  Anglian  Ry.  v.  Eastern  Co.  Ry.  (1851),  21  L.  J.  0.  P.  23;  11 
0.  B.  775. 

(?)  Macgregor  v.  Dover  (f  Deal  Ry.  (1852),  22  L.  J.  Q.  B.  69;   18   Q.  B.  618. 

(a)  Foster  v.  L.  C.  ^  D.  Ry.  (1895),  64  L.  J.  Q.  B.  65;    [1895]  1  Q.  B.  711. 

(J)  Reg.  V.  Reed  (1880),  49  L.  J.  Q.  B.  600;  5  Q.  B.  D.   483. 
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a  benefit  building  society  has  no  power  of  borrowing  unless  given  by 
special  rule  of  the  society  (c) .  A  company  constituted  for  commercial 
or  trading  purposes,  involving  the  use  of  money  and  credit,  is 
impliedly  invested  with  power  to  borrow  money  for  the  reasonable 
requirements  of  the  business  (d).  But  an  express  power  given  of 
borrowing  to  a  limited  amount  excludes  the  implication  of  any  greater 
power  (e).  A  loan  made  to  a  corporation  or  company  having  no 
borrowing  power,  or  in  excess  of  its  borrowing  power,  is  void;  as 
the  lender  is  in  general  bound  to  inquire  into  the  extent  of  the 
borrowing  powers  (/);  but  so  long  as  the  borrowing  powers  are  not 
exceeded  in  fact,  the  lender  is  not  concerned  to  enquire  whether  the 
money  raised  is  to  be  applied  to  a  legitimate  purpose  (g) .  The  person 
advancing  money,  where  the  borrowing  is  ultra  vires  the  corporation, 
has  no  right  of  action  against  the  corporation  to  recover  the  amount 
of  the  advance,  either  upon  an  express  contract,  or  upon  an  implied 
promise;  but  he  may  pursue  a  remedy  in  rem  so  far  as  his  funds  have 
been  applied  in  discharging  a  legitimate  debt,  or  so  far  as  he  can 
trace  them  in  the  hands  of  the  borrower,  or  its  ofhcers  or  agents,  as 
actually  existing  assets  (h) ;  and  he  is  also  entitled  to  the  securities 
which  the  paid  oft  creditors  held  {i). — A  corporation  or  company 
having  borrowing  power  may  exercise  it  by  mortgage  of  its  property 
and  rights  (li) ;  or  by  deposit  of  title  deeds  (l) ;  or  by  giving  a  bill 
of  sale  (m) ;  or  by  overdrawing  their  banking  account  in) ;  or  by 
mortgaging  its  uncalled  capital,  under  a  power  to  that  effect  (o). — 
A  corporation  or  company  may  also  exercise  its  borrowing  power  by 
issuing  debentures  or  mortgages  operating  as  a  charge  upon  the 
undertaking  and  all  its  current  property,  in  priority  over  general 

(o)  Murray  v.  Scott  (1884),  53  L.  J.  C.  745;  9  Ap.  Ca.  619;  Brooks  v.  Blackburn 
Bg.  Soo.  (1884),  54  L.  J.  C.  376;  9  Ap.  Ca.  857.  See  Sinclair  y.  Brougham 
(1914),   83  L.   J.   C.   466;    [1914]   A.   C.   398. 

(d)  General  Auction  Co.  v.  Sm.ith  (1891),  60  L.  J.  C.  723;    [1891]  3  Ch.   432. 

(e)  Chapleo  v.  BrunswicTc  Bg.  Soo.  (1881),  60  L.  J.  Q.  B.  372;  6  Q.  B.  D. 
696;  WetilocJc  {Baroness)  v.  River  Bee  Co.  (1885),  54  L.  J.  Q.  B.  577;  10  Ap.  Ca. 
364;   see  8.  C.  (1888),  57  L.  J.  C.   946;  38  Ch.  D.   534. 

(/)   Chapleo  v.  Brunswicjc  Bg.  Soc.  (1881),  50  L.  J.  Q.  B.  372;  6  Q.  B.  D.  696. 

Ig)  Re  Payne  #  Co.  (1904),   73  L.  J.  C.   849;    [1904]   2  Oh.  608. 

(A)  Wenlock  {Baroness)  v.  River  Dee  Co.  (1887),  56  L.  J.  Q.  B.  689; 
19  Q.  B.  D.  155;  Sinclair  v.  Brouglmm  (1914),  83  L.  J.  Ch.  465;  [1914] 
A.   C.  398. 

(j)   Neath  Bg.  Soo.  «.  Luce  (1889),  59  L.  J.  O.  3;   43  Ch.  D.  158. 

{h)  Australian  Clipper  Co.  \.  Mounsey  (1858),  27  L.  J.  0.  729;  4  K.  &  J.  733; 
Stagg  v.  Medway  (Upper)  Nav.  (19')2),  72  L.  J.  C.  177;    [1903]  1  Ch.    169. 

(0  Re  Patent  File  Co.   (1870),  40  L.  J.  C.   190;   L.   R.   6  Oh.    83. 

(m)  Shears  v.  Jacob  (1806),  36  L.  J.  C.   P.   241;   L.   E.   1   C.    P.  513. 

{n)  Brooks  v.  Blackburn  Bg.  Soc.  (1884),  54  L>.  J.  C.  376;   9  Ap.  Ca.    867. 

(o)  Howard  v.  Paten,t  Ivory  Co.  (1888),  57  L.  J.  0.  878;  38  Ch.  D.  166;  Re 
Pyle    Works   (1890),  60  L,.    J.   C.   114;    [1891]   1   Ch.    173. 
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•creditors  (p);  but  may  reserve  the  power  to  dispose  of  the  property 
in  the  ordinary  course  of  carrying  on  the  business,  or  to  give  specific 
charges  upon  it,  in  priority  to  the  claim  of  the  debenture  holders  (q) . 
A  company  with  borrowing  power  may  issue  debentures  at  a  dis- 
count (r) ;  and  may  issue  debentures  or  give  mortgages  as  security 
for  a  past  debt  (s) .  A  company  may  thus  pay  contractors  and  other 
creditors  for  works  done  and  services  rendered  in  the  execution  of 
its  undertaking  by  giving  bonds  or  debentures  in  acknowledgment  of 
the  amount  of  its  debts,  upon  which  the  creditors  may  raise  money 
in  payment;  and  the  assignees  of  such  bonds  will  stand  in  place  of 
the  creditors  in  respect  of  the  aniount  of  debt  discharged  {t).  But 
so  far  as  such  bonds  or  debentures  or  any  other  securities  of  a  like 
kind  are  not  supported  by  bona  fide  debts  legitimately  incurred,  they 
are  not  valid  in  law  or  equity  unless  issued  in  exeroise  of  legal 
borrowing  power  (u). 

A  corporation  or  company  constituted  for  commercial  or  trading 
purposes  may  have,  as  a  necessary  incident  of  such  purposes,  the 
implied  power  of  drawing  and  accepting  bills  of  exchange  and  pro-r 
missory  notes  in  the  ordinary  form  {x) .  But  no  such  power  is  incident 
to  an  ordinary  railway  company  (y) ;  or  to  a  waterworks  company  (z) ; 
or  to  a  cemetery  company  (a) . 

By  a  general  rule  of  common  law  a  corporation  can  bind  itself  to 
a  contract  only  by  a  deed  or  writing  under  the  common  seal  (fe).  The 
affixing  of  the  seal  is  a  ministerial  act  to  be  performed  by  any  person 


(p)  Re  General  South  American  Co.  (1876),  2  Oh.  D.  337;  Re  Opera  Co. 
(1891),  60  L.  J.  C.  839;  [1891]  3  Ch.  260. 

(?)  Ex  p.  Moor  (1879),  48  L.  J.  0.  137;  10  Ch.  D.  530;  Bx  p.  Pitman. 
^1880),  12  Ch.  D.  707:  English  and  Scottish  Mercantile  Invt.  Co.  v.  Brunton, 
(1892),  62  I,.  J.  Q.  B.  136;  [1892]  2  Q.  B.  700.  See  Companies  Consolidation 
Act,  1908.  S8.  81,  93,  100.  104,  107. 

(r)  Campbell's  case  (1876),  4  Oh.  D.  47;  Webb  v.  Shropshire  Rys.  (1893),  63 
L.  J.  C.  80;   [1893]  3  Ch.  307. 

(s)  Re  Patent  FUe  Co.  (1890),  60  L.  J.  C.  114;  [1891]  1  Oh.  173. 

It)  Re  Cork  and  Youghal  Ry.  (1869),  39  L.  J.  C.  277;  L.  E.  4  Ch.  748.  Seel 
Portsea  Island  Bg.  Sac.  v.  Barclay  (1895),  64  L.  J.  C.  579;   [1895]  2  Ch.  298. 

(«)  Chambers  v.  Manchester  #  Milford  Ry.  (1864),  33  L.  J.  Q.  B.  268;  5  B.  & 
S.  588.  See  Fountaine  v.  Carmarthen  Ry.  (1868),  37  I>.  J.  C.  429;  L.  R. 
5  Eq.  316. 

(«)  Per  cur.  East  London  Waterworks  v.  Bailey  (1827),  5  L.  J.  0.  S.  C.  P. 
175;  4  Bing.  288. 

(y)  Bateman  v.  Mid-Wales  Ry.  (1866),  35  L.  J.  C.  205;  L.  R.  1  C.  P.  499. 
See  Peruvian  Ry.  Co.  v.  Thames  #  Mersey  Insce.  (1867),  36  L.  J.  C.  864;  L.  R. 
2  Ch.  617. 

(z)  Broughton  v.   Manchester    Waterworks   (1819),    3   B.   &   Aid.    1. 

(a)  SteeU  v.  Harmer  (1845),  14  M.  &  W.   831. 

lb)  1  Blackat.  Com.  475. 
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authorised  to  transact  the  particular  business  validated  as  regards 
the  corporation  by  the  sealing,  unless  otherwise  provided  by  its  oon- 
fititution  or  by  statute  (c).  The  affixing  of  the  seal  prima  facie 
imports  the  formal  act  of  delivery  which  is  required  in  the  execution 
of  a  deed  by  a  natural  person ;  but  the  seal  may  be  affixed  conditionally 
in  a  manner  analogous  to  the  delivery  of  a  deed  as  an  escrow  (d). — 
The  Companies  Consolidation  Act,  1908,  s.  79,  enables  any  company, 
registered  thereunder  whose  objects  require  or  comprise  the  transac- 
tion of  business  in  a  foreign  country,  to  have  an  official  seal  for  use 
in  any  place  out  of  the  United  Kingdom;  and  to  appoint  an  agent 
under  the  common  seal  to  affix  such  official  seal  to  any  deed,  contract, 
or  instrument. 

Exceptions  occur  to  the  above  general  rule,  by  reason  of  the  par- 
ticular purpose  and  constitution  of  the  corporation,  or  upon  the  general 
ground  of  convenience  and  necessity. — A  corporation  or  company 
constituted  for  the  purpose  of  carrying  on  a  trade  or  business  may 
make  the  contracts  required  in  the  course  of  business  in  the  usual 
form  of  such  contracts,  without  the  corporate  seal:  as  a  contract  of 
a  colliery  company  for  the  erection  of  pumping  machinery  (e);  a 
contract  with  a  gas  company  for  the  supply  of  gas  meters  (/),  or  to 
supply  gas  to  customers  (gf) ;  a  contract  of  a  telegraph  company  with 
an  agent  for  sending  messages  upon  commission  (h);  a  contract  by 
a  navigation  company  for  the  supply  of  provisions  for  ships  (i),  or 
for  bringing  home  an  unseaworthy  ship  (&) ;  a  contract  of  a  railway 
company  for  the  supply  of  iron  rails  (I).  But  a  contract  with  the 
London  Dock  Company  for  cleansing  their  docks  was  held  to  be  a 
contract  not  within  the  ordinary  scope  of  its  business,  and  therefore 
to  require  a  seal  (to). 

Exceptions  are  also  made  where  it  becomes  practically  necessary  to 
dispense  with  the  common  seal;  as  by  reason  of  the  slight  importance 
or  frequent  recurrence  or  immediate  urgency  of  the  occasion,  not 

(c)  Bx  p.  Contract  Corp.  (1867),  37  L.  J.  C.  81;  L.  K.  3  Ch.  105. 

(c?)  Derby  Canal  Co.   v.   Wilmot  (1808),  9  East,  360.     See  ante,  p.   95. 

(«)  South  of  Ireland  Colliery  v.  Waddle  (1869),  38  L.  J.  C.  P.  338;  L.  R.  i 
C.   P.  617. 

(/)  Beverley  v.  Lincoln  Gas  Light  #  Coke  Co..  (1S37),  7  L.  J.  Q.  B.  113;  6 
A.  &  E.  829. 

(^)  Church  V.  Imperial  Gas  Light  #  Coke  Co.  (1837),  7  L.  J.  Q.  B.  118;  6 
A.  &  E.  846. 

(A)  Meuter  v.  ElectHc  Tel.  Co.    (1856),  26  L.   J.   Q.  B.   46;   6  E.    U  B.   341. 

(s)  Australian  Mail  Co.  v.  Marsetti  (1856),  24  L.  J.  Ex.  273;   11  Ex.  228. 

(/c)  Henderson  v.  Australian  Mail  Co.  (1855),  24  L.  J.  Q.  B.  322;  5  E.  &  B. 
409. 

(0  Re  Contract  Corporation  (1869),  L.  R.  8  Eq.  14. 

(m)  London  Bock  Co.   v.  Sinnot  (1857),  27  L.  J.  Q.   B.   129;   8  E.  &  B.  347. 
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admitting  of  such  formality;  or  where  the  whole  consideration  for 
payment  is  executed,  and  the  claim  is  in  respect  of  work  done  or 
goods  supplied  to  carry  out  purposes  for  which  the  corporation  is 
created  (n).  Thus  the  guardians  of  a  poor  law  union  may  contract 
by  parol  for  the  services  of  an  accountant  to  audit  the  accounts  of 
the  union  (o).  But  it  was  held  that  the  guardians  were  not  liable 
except  under  seal  for  extra  work  under  a  contract  to  build  the  work- 
house, though  the  work  was  ordered  by  the  architect  and  accepted 
by  the  guardians  (p);  nor  for  the  costs  of  a  survey  and  map  of  a 
parish  made  by  their  order  (g).  A  municipal  corporation  possessed 
of  a  dock  for  the  use  of  the  public  to  repair  ships  was  held  to  be 
capable  of  letting  the  use  of  the  dock  according  to  the  regulations 
without  the  corporate  seal  (r).  But  a  municipal  corporation  cannot 
contract  without  seal  to  let  the  tolls  of  a  market  (s) ;  or  for  the  erection 
of  building  improvements  in  the  borough  (t). — ^A  corporation  may 
engage  a  servant  for  common  services,  in  the  manner  without  seal; 
and  may  appoint  a  bailiff  to  distrain  without  seal  (m).  So  railway 
companies  are  empowered  to  employ  managers,  clerks,  workmen,  and 
servants,  for  their  ordinary  business  without  contracting  under  seal(a;). 
The  appointment  of  the  clerk  to  a  board  of  guardians  (y),  of  the 
town  clerk  of  a  borough  (z),  of  a  coal  meter  in  a  borough  with  the 
right  to  take  fees  for  his  own  profit,  requires  the  corporate  seal; 
because  such  persons  are  in  the  position  of  public  officers  and  not 
servants  of  the  corporation  (a).  The  appointment  of  an  architect 
by  a  school  board  was  held  sufficient  without  seal,  under  the  power  to 
appoint  officers  provided  by  the  Education  Act,  1870  (b). — ^A  corpora- 
tion cannot  in  general  appoint  an  attorney  without  the  common  seal ; 
and  an  attorney  who  has  conducted  suits  upon  a  retainer  not  under 

(n)  Lmoford  v.  BUlerieay  Rural  Council  (1903),  72  L.  J.  K.  B.  554;  [19031 
1  K.  B.  772. 

(o)  Haigh  y.  North  Brierley  Guardians  (1868),  28  L.  J.  Q.  B.  62;  E.  B. 
&  E.  873. 

(p)  Lamprell  v.  BUlerieay  (Union)  (1849),  18  L..  J.  Ex.  282;  3  Ex.  283. 

(?)  Paine  v.  Strand  {Union)  (1846),  15  L.  J.  M.  C.  89;   8  Q.  B.    326. 

(r)  Wells  V.  Kingston-upon-Hull  (1875),  44  L.  J.  C.  P.  257;  L.  R.  10 
C.  P.  402. 

(«)  Kidderminster  (Corp.)  v.  Hardwick  (1873),  43  L.  3.  Ex.  9;  L,  R.  9  Ex.   13. 

(0  Ludlow  {Corp.)  v.  Charlton  (1840),  10  L.  J.  Ex.  75;  6  M.  &  W.   815. 

(u)  Smith  V.  Birmingham  Gas  Co.  (1834),  3  L.  J.  K.  B.  165;  1  A.   &  E.  626. 

(a:)  See  Giles  v.  Taff  Vale  Ry.   (1853),  2  E.   &  B.   822. 

(y)  Austin  v.  Bethnal  Green  (1873),  43  L.  J.  C.   P.  100;   L..   R.   9    C,  P.  91 

(z)  Reg.  V.  Stamford  {Corp.)  (1844),  6  Q.  B.  433. 

(a)  Smith  v.  Cartwright  (1851),  20  L>.  J.  Ex.  401;  6  Ex.  927. 

(i)  Scott  V.   Gt.  ^  Lit.   Clifton  School  Bd.   (1884),   14  Q.   B.   D.   500. 

L.  28 
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seal  cannot  recover  his  costs  (e).  Companies  incorporated  by  statute 
for  trading  purposes,  as  railway  companies,  generally  have  pov^er 
given  to  retain  solicitors  and  other  like  officers  vs^ithout  a  retainer 
under  seal  {d).  A  corporation  may  validly  compromise  an  action 
without  the  corporate  seal  (e). 

A  corporation  cannot  sue  upon  a  contract  not  under  seal,  which 
requires  a  seal,  whilst  the  consideration  is  executory;  but  after  the 
consideration  has  been  executed  for  the  benefit  of  the  other  contracting 
party,  the  corporation  may  charge  the  latter  upon  the  implied  contract 
arising  from  the  executed  consideration  (/). — Thus  a  corporation, 
though  not  capable  of  making  a  demise  of  land  without  the  corporate 
seal,  taay  charge  the  pccupier  upon  an  implied  promise  to  pay  for 
the  use  and  occupation  of  the  land  (g).  And  a  tenancy  from  year 
to  year  may  be  created  by  occupation  and  payment  of  rent  under  a 
lease  which  is  void  for  want  of  the  corporate  seal;  and  under  such 
tenancy  the  corporation  may  sue  or  distrain  for  the  rent  reserved  (h) . 
Such  tenancy  is  held  to  include  all  such  terms  of  the  lease  as  are 
applicable  to  a  yearly  tenancy,  as  an  agreement  to  keep  the  premises 
in  repair  (i).  On  the  other  hand,  acceptance  of  the  rent  by  the 
corporation  renders  the  tenancy  binding  against  the  corporation  in 
the  same  manner  as  against  other  persons  (fc).  A  corporation  may 
also  be  charged  for  the  actual  use  and  occupation  of  land  {I) ;  but  the 
liabilitj'  of  the  corporation  is  measured  by  the  actual  period  of  occupa- 
tion, and  an  implied  tenancy  from  year  to  year  founded  on  the 
payment  of  rent  and  occupation  will  not  be  inferred  (to). 

A  corporation  cannot  be  charged  at  law  upon  a  contract  not  under 
seal,  for  which  a  seal  is  necessary,  though  the  consideration  has  been 
executed  for  the  benefit  of  the  corporation  (w) .  But  the  corporation 
may  pay  for  the  consideration  executed  under  such  contract;  and  the 


(c)  Arnold  v.  Poole  (,Corp.)    (1842),   12  L.   J.   C.   P.   97;    i  Man.   &    G.   860. 

Id)  Reg.  v.  Cumberland  (Justioes)  (1848),  17  L.  J.  Q.  B.  102;  5  D.  &  L.  431  n.; 
Famell  v.  Eastern  Counties  Ry.  (1848),  17  L.  J.  Ex.  297;   2  Ex.  344. 

(e)  See  Att.-Gen.  v.   Gaskell  (1882),  52  L.  J.   C.   163;  22  Ch.   D.  537. 

(/)  Fishmongers'  Co.  v.  Robertson  (1843),  12  L.  J.  C.  P.  185;  5  Man.  &  G. 
131;  Melbourne  Bkg.  Co.  v.  Brougham  (1879),  48  L.  J.  P.  C.  12;  4  Ap'.  Ca. 
156.     See  ante,  p.   30. 

{g)  Stafford  {Corp.)  v.  Till  (1827),  5  L..  J.  0.  S.  C.  P.  77;   4   Bing.  75. 

(A)   Wood  V.  Tate  (1806),  2  B.  &  P.  N.  R.  247. 

(J.)  Bodes.  Gommrs.  v.  Merral  (1869),  38  L.  J.  Ex.  93;  L.  R.  4  Ex.    162. 

{h)  Doe  V.  Taniere  (1848),  18  L.  J.  Q.  B.  49;  12  Q.  B.  998. 

(0  Lowe  V.  L.  #  N.   W.  Ry.  (1852),  21  L.  J.  Q.  B.   361;    18  Q.  B.  632. 

(m)  Finlay  v.  Briitol  #  Exeter  Ry.  (1852),  21  L.  J.  Ex.   117;   7  Ex.    409. 

(«)    Young  v.  Leamington  {Corp.)  (1883),  52  L.  J.  Q.  B.  713;   8  Ap.  Ca.    619. 
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iobjectioii  cannot  be  raised  by  a  third  party  who  becomes  rateable  to 
the  corporation  for  the  money  so  paid  (o) .  The  contract,  after  part 
execution  of  the  contract,  may  be  ratified  under  seal  (p);  but  not 
otherwise  {q) .  And  the  seal  cannot  be  affixed  to  validate  the  contract 
after  the  other  party  has  repudiated  the  contract  (r) . — A  corporation 
may  be  charged  with  a  contract  implied  in  law;  as  in  an  action  for 
money  received  to  recover  the  fees  of  an  office  wrongfully  taken  by 
the  corporation  (s);  or  in  an  action  to  recover  money  paid  for  the 
use  of  the  corporation  {t) . 

The  general  rule  requiring  the  common  seal  applies  in  equity  as 
well  as  at  law,  and  subject  to  the  like  exceptions  (m).  No  equity 
arises  from,  the  mere  want  of  a  seal,  without  other  ground  for  relief  (x) . 
But  the  equity  arising  from  part  performance  operates  against  a 
corporation  in  the  same  manner  as  against  an  individual,  provided 
that  the  necessity  of  a  seal  is  not  obligatory  (y).  Where  a  lessee 
under  a  corporation  lease  without  seal  entered  and  built  upon  the 
demised  premises  with  the  acquiescence  of  the  corporation,  they  were 
compelled  to  execute  a  valid  lease  (z) .  The  equity  arising  from  part 
performance  avails  equally  in  favour  of  a  corporation;  and  where  a 
railway  company  had  contracted  without  seal  for  the  purchase  of 
land,  and  had  entered  and  constructed  their  railway  upon  it,  it  was 
held  that  they  were  entitled  to  specific  performance  against  the 
vendor  (a). 

Special  forms  of  contracting  are  prescribed  or  allowed  by  statute 
for  companies  and  some  other  corporate  bodies: — By  the  Companies 
Consolidation  Act,  1908,  s.  76,  "  Contracts  on  behalf  of  a  company 
may  be  made  as  follows:  (that  is  to  say),  (i.)  Any  contract  which  if 

(o)  Bournemouth  Oommrs.  v.  Watts  (1684)^  64  L.  J.  Q.  B.  93;  14  Q.  B.   D.  87. 

(p)  Melliss  V.  Shirley  Local  Bd.  (1885),  54  L.  J.  Q.  B.  408;  14  Q.  B.  D.  911; 
Brooks  V.  Torquay  Corp.  (1902),  71  L.  J.  K.  B.  109;    [1902]  1  K.    B.  601; 

(?)  Hoare  v.  Kingsbury  Urban  Council  (1912),  81  L.  J.  C.  666;  [1912] 
2  Ch.  452. 

(r)  Kidderminster  Corp.  v.  Hardwieh  (1873),  43  L.  J.  Ex.  9;   L.  R.  9  Ex.  21. 

(s)  Hall  V.  Swansea  {Corp.)  (1844),  13  L.  J.  Q.  B.  107;   5  Q.  B.    526. 

(0  Jeferys  v.  Gurr  (1831),  1  L.  J.  K.  B.  23;  2  B.  &  Ad.    833. 

(«)  Garter  t.  Dean  of  Ely  (1835),  4  L.  J.  0.  132;  7  Sim.  211;  Gooday  v. 
Colchester  Ry.  (1852),  17  Beav.  132. 

(»)  Crampton  v.  Varna  Ry.  (1872),  41  L.  J.  C.  817;  L.  R.  7  Ch.    562. 

(y)  WUson  v.  West  Hartlepool  Ry.  (1665),  34  L.  J.  C.  241;  2  De  G.  J.  &  S, 
475;  Hoare  y.  Kingsbury  Urban  Council  (1912),  81  L.  J.  C.  666;  [1912]  2 
Oh.  452. 

(2)  Crooh  V.  Seaford  (1871),  L.  R.  6  Ch.  551. 

(a)  London  f  Birm.  Ry.  v.  Winter  (1840),  Cr.  &  Ph.  57. 

28  (2) 
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made  between  private  persons  would  be  by  law  required  to  be  in 
writing,  and  if  made  according  to  English  law  to  be  under  seal,  may 
be  made  on  behalf  of  the  company  in  writing  under  the  common 
seal  of  the  company,  and  may  in  the  same  manner  be  varied  or  dis- 
charged:— (ii.)  Any  contract  which  if  made  between  private  persons 
.would  be  by  law  required  to  be  in  writing,  and  signed  by  the  parties 
to  be  charged  therewith,  may  be  made  on  behalf  of  the  company  in 
writing  signed  by  any  person  acting  under  its  authority,  express  or 
implied,  and  may  in  the  same  manner  be  varied  or  discharged:  — 
(iii.)  Any  contract  which  if  made  between  private  persons  would 
by  law  be  valid  although  made  by  parol  only,  and  not  reduced  into- 
writing,  may  be  made  by  parol  on  behalf  of  the  company  by  any 
person  acting  under  its  authority,  express  or  implied,  and  may  in  th& 
same  way  be  varied  or  discharged." — The  Companies  Clauses  Con- 
solidation Act,  1845,  s.  97,  which  is  applied  to  companies  constituted 
for  making  railways  and  for  other  public  undertakings,  contains  a 
section  to  the  same  effect,  and  in  nearly  the  same  words  as  that 
above  cited. 

By  the  Companies  Consolidation  Act,  1908,  s.  77,  "  a  bill  of 
exchange  or  a  promissory  note  shall  be  deemed  to  have  been  made,, 
accepted,  or  indorsed  on  behalf  of  any  company  under  this  Act,  if 
made,  accepted,  or  indorsed  in  the  name  of,  or  by  or  on  behalf  or  on 
account  of,  the  company,  by  any  person  acting  under  its  authority." 
This  section  does  not  give  power  to  draw  bills  binding  on  companies^ 
which  do  not  otherwise  possess  the  power  (b).  But  in  favour  of  an 
indorsee  the  directors  and  officers  who  purport  to  bind  the  company 
may  be  liable  for  their  false  representation  of  the  validity  of  the  biU. 
or  note  (c). 

By  the  Public  Health  Act,  1875,  s.  173,  "  Any  local  authority 
may  enter  into  any  contracts  necessary  for  carrying  this  Act  into> 
execution."  And  by  sect.  174  (1),  "  Every  contract  made  by  an 
urban  authority  whereof  the  value  or  amount  exceeds  fifty  pounds 
shall  be  in  writing  and  sealed  with  the  common  seal  of  such  autho- 
rity." This  enactment  is  imperative,  and  the  authority  cannot  be 
charged  with  such  contracts  not  sealed,  though  the  consideration  has 


(b)  Peruvian  Ry.  i.  Thames  #  Mersey  Imce.  (1868),  36  L.  J.  O.  864;  L.  E. 
2  Ch.  617.  See  Dey  v.  PulUnger  Enginaerlng  Co.  (1920),  89  L.  J.  K.  B.  1229; 
[1921]  1  K.  B.  77. 

(e)  West  London  Gomm.  Bk.  v.  Kitson  (1884),  53  L.  J.  Q.  B.  345;  13  Q.  B.  D.. 
860. 
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been  executed  (d).  The  contract  must  be  ascertained  to  exceed  fifty 
pounds  in  value  at  the  time  of  making  in  order  to  require  the  seal  (e) ; 
but  the  seal  may  be  affixed  afterwards  when  the  value  is  ascertained  (/) . 
The  section  applies  only  to  contracts  necessary  for  carrying  the  Act 
into  execution  (g).  But  the  provisions  of  sect.  174  (2)  requiring 
contracts  with  an  urban  authority  where  the  value  or  amount  exceeds 
fifty  pounds  to  be  in  a  particular  form  and  to  be  secured  by  a 
pecuniary  penalty  are  directory  (h). 

The  contract  of  a  corporation  must  be  made  in  the  proper  corporate 
name  (i).  A  contract  purporting  to  be  made  by  officers  or  members 
of  a  corporation,  though  sealed  with  the  corporate  seal,  does  not  bind 
the  corporation  (fc) .  On  the  other  hand,  a  contract  by  parties  named, 
but  expressly  restricting  their  liability  to  an  alleged  corporate 
capacity,  there  being  in  fact  no  such  capacity,  was  held  to  bind  them 
personally,  the  proviso  restricting  their  liability  being  rejected  as 
repugnant  (l).  Individual  members  or  officers  can  in  general  neither 
sue  nor  be  sued  in  their  own  names  upon  contracts  made  with  the 
corporation  or  in  respect  of  corporate  property  (to).  But  individual 
members  may  sue  the  corporate  body  in  respect  of  their  own  shares 
or  interest;  and  may  sue  on  behalf  of  all  persons  having  the  same 
interest  {n) :  as  in  an  action  to  compel  the  company  to  exercise  its 
rights  in  its  own  name  (o).  A  minority  of  members  cannot  use  the 
corporate  name  against  the  wish  of  the  majority;  but  they  may  sue 
in  their  own  names  and  make  the  corporation  defendant  (p). 

(<Z)  Young  v.  Leamington  (Cfirp.)  (1883),  52  L.  J.  Q.  B.  713;  8  Ap.  Ca.  517; 
Moare  v.  Kingsbury  Urban  C'ouncU  (1912),  81  L.  J.  C.  666;   [1912]  2  Ch.   452. 

(«)  Eaton  V.  Basker  (1881),  50  L.  J.   Q.   B.   444;   7   Q.   B.   D.    529.       • 

(/)  Melliss  V.  Shirley  Local  Bd.  (1885),  54  L,.  J.  Q.  B.  408;  14  Q.  B.  D.  911; 
reversed  on  another  ground  (1885),  55  I/.  J.  Q.  B.  143;  16  Q.  B.   D.  446. 

{g)  Att.-Gen.  v.  GaskUl  (1883),  52  L.  J.  C.  163;  22  Cii.  D.  537;  Douglmss 
y.  Mhyl  Urban  Counoil  (1913),  82  L.  J.  0.  537;   [1913]   2  Oh.   407. 

(A)  SootUll  Urban  Council  v.  Wahefield  Mural  Council  (1905),  74  L.  J.  C.  703; 
[1905]  2  Ch.  516. 

(i)  See  Mayor  of  Lynne's  case  (1613),  10  Co.  122  b;  Croydon  Hospital  v. 
Farley  (1816),  6  Taunt.  467.  See  Companies  Consolidation  Act,  1908,  a.  8; 
AtUns  V.  Wardle  (1889),  58  L.  J.  Q.  B.  377;  and  see  Mellor  v.  Spateman, 
<1669),   1  Wms.   Saund.  612,   n.    (1). 

(A)  Rex  V.  Haughley  {Inhabs.}  (1833),  2  L.  J.  M.  C.  56;   4  B.  &   Ad.  650. 

(0  Furnivdll  v.   Coombes  (1843),  12  L.  J.  C.   P.   265;   5  Man.   &  G.    736. 

(m)  Cooch  V.  Goodman  (1842),  11  L.  J.  Q.  B.  225;  2  Q.  B.  580;  Russell  v. 
Wahefidd  Waterworks  (1875),  44  L.  .J.  C.  496;   L.  R.  20  Eq.  474. 

(«)  See  Ord.  XVI.  r.  9;  Fraser  v.  Cooper  (1883),  52  L.  J.  C.  684;  21  Ch. 
D.  718. 

(o)  Russell  V.  Wakefield  Waterworks  (1875),  44  L.  J.  C.  496;  L.  R.  20 
Bq.    474. 

(p)  Mason  v.  Harris  (1679),  48  L.  J.  C.  589;  11  Oh.  D.  97;  Silber  Light  Co. 
T.  Silber  (1879),  48  L.  J.  C.  385;   12  Ch.  D.  717. 
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A  corporation  can  contract,  whether  with  or  without  seal,  only- 
through  some  agency.  All  those  appointed  to  perform  a  particular 
act  (or  a  fixed  quorum)  must  join  to  bind  the  principal  {q).  If  the 
seal  be  afiixed  or  a  contract  made  in  the  name  of  the  corporation 
without  proper  authority  the  corporation  is  not  bound  (r) .  An  instru- 
ment produced  bearing  the  seal  of  a  corporation  is  prima  facie  taken 
to  have  been  properly  sealed ;  and  it  lies  upon  the  party  disputing  the 
execution  to  prove  that  the  necessary  authority  was  not  given  (s). 
But  a  corporation  is  not  responsible  for  a  fraudulent  or  criminal 
act  of  its  officer  or  agent  unless  he  is  acting  within  the  scope  of  his 
duty  (t). — A  corporation,  unless  its  constitution  prescribes  otherwise,, 
acts  by  a  majority  of  the  members  or  committee  at  a  meeting  to 
which  all  must  be  summoned;  and  if  the  act,  as  a  contract,  requires 
the  corporate  seal,  the  resolution  of  the  majority  does  not  bind  the 
corporation  unless  the  seal  is  afiixed  (m). — Companies  incorporated 
under  the  Companies  Acts  are  managed  by  directors,  who  in  general 
exercise  all  the  powers  of  the  company  (x).  "  The  company  itself 
cannot  act  in  its  own  person,  for  it  has  no  person;  it  can  only  act 
through  directors,  and  the  case  is,  as  regards  those  directors,  merely 
the  ordinary  case  of  principal  and  agent"  (y).  In  the  case  of  a 
trading  company  where  no  particular  agency  or  formality  is  pre- 
scribed for  contracting,  the  acting  managers  of  the  business  for  the 
time  being  are  impliedly  authorised  to  afiix  the  seal  or  contract  in 
the  usual  way  of  that  business  {z). — The  authority  of  directors  is 
necessarily  restricted  by  the  powers  of  the  company,  and  they  cannot 
contract  for  any  matter  ultra  vires  the  company;  but  it  does  not 
necessarily  extend  to  all  the  powers  of  the  company,  and  it  may  be 

(?)  Sroivn  V.  Andrew  (1849),  18  L.  J.  Q.  B.  153;  IfArcy  v.  Tamar  Ry. 
(1866),  36  1..  J.  Ex.  37;  L.  R.  2  Ex.  158. 

(r)  Banh  of  Ireland  v.  Evans'  Charities  (1855),  5  H.  L.  C.  389;  lyArcy  v. 
Tamar  By.  (1867),  36  L.  J.  Ex.  37;  L.  E,.  2  Ex.  158;  Staple  of  England  v. 
Bank  of  England  (1887),  57  L.  J.  Q.  B.  418;  21  Q.  B.  D.    160. 

(s)  Cairns,  L.  J.,  Ex  p.  Contract  Corp.  (1867),  37  L.  J.  C.  81;  L.  R.,  3  Oh. 
105;  Boyal  British  Bank  v.  Turquand  (1855),  24  L.  J.  Q.  B.  327;  5  E.  &  B.  248; 
affd.  (1856),  25  L.  J.  Q.  B.  317;  6  E.  &  B.  329. 

(0  Muben  v.  Gt.  Fingall  Consolidated  (1906),  75  L.  J.  K.  B.  843;  (1906) 
A.  C.  439;  Kepitigalla  Mubber  Estates  v.  Nat.  Bank  af  India  (1909),  78  L.  J. 
K.  B.  964;  [1909]  2  K.  B.  1010. 

(«)  Roberts  v.  Price  (1847),  16  L.  J.  C.  P.  352;  4  C.  B.  231;  D'Arcy  v. 
Tamar  Ry.  (1867),  36  L.  J.  Ex.  37;  L.  U.  2  Ex.  158;  Staple  af  England  v. 
Bank  of  England  (1887),  57  L.  J.  Q.  B.  418;  21  Q.  B.  D.  160;  Campbell  ». 
Australian  Mutml  Prov.  Soo.   (1908),  77  L.  J.   P.  C.  117. 

(a)   Companies  CousoUdatdon  Act,   IOCS,  First  Sched.,  Table  A,  ol.   71  et  seq. 

(y)  Cairns,  L.  J.,  Ferguson  \.  Wilson  (1666),  L.  R.  2  Ch.  89.  See  Oom- 
panies  Consolidation  Act,  190i8.  s.  76,  cl.  ii  &  iii. 

(z)  Smith  V.  Hull  Glass  Co.  (1852),  21  L.  J.  0.  P.  106;  11  0.  B.  897;  Ex  p. 
Contract  Corp.  (1867),  37  L.  J.  O.  81;  L.  R.  3  Ch.  105. 
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further  restricted  by  the  articles  of  association  or  by  particular  resolu- 
tions (a).  If  they  apply  property  of  the  company  to  purposes  ultra 
vires,  they  are  responsible  as  for  a  breach  of  trust  (6);  but  may  now 
plead  the  Statute  of  Limitations  (c). 

A  person  contracting  with  a  corporation  or  company  constituted  by 
a  public  statute  is  taken  to  have  notice  of  their  powers  and  capacity, 
and  cannot  charge  them  with  contracts  which  are  ultra  vires,  though 
sealed  with  the  corporate  seal  (d).  A  person  contracting  with  a 
registered  company  is  taken  to  have  notice  of  the  memorandum  and 
articles  of  association,  in  which  the  powers  of  the  company  are  defined 
and  limited  (e) .  And  a  person  dealing  with  a  society  constituted  by 
rules  made  under  statutory  authority  is  bound  to  inquire  into  the 
rules  and  is  taken  to  have  notice  of  the  powers  given  by  them ;  as  in 
the  case  of  a  building  society  (/) . — Persons  contracting  with  directors 
of  a  company  are  affected  with  notice  of  their  authority  as  limited  in 
the  articles  of  association,  and  cannot  charge  the  company  with  any 
contract  made  by  the  directors  in  excess  of  their  authority  (g) .  Thus 
where  the  articles  of  association  provide  that  business  shall  not  be 
commenced  until  a  certain  amount  of  shares  has  been  subscribed, 
the  company  cannot  be  charged  with  a  contract  made  by  the  directors 
before  satisfaction  of  that  condition  (h) .  But  the  directors  or  other 
agents  may  be  liable  upon  an  implied  warranty  of  authority  (i). — 
But  persons  dealing  with  a  company  are  not  affected  with  notice  of 
irregularity  in  the  proceedings  relating  to  the  internal  management 
of  the  company  (fc) .    Where  directors  are  empowered  to  borrow  such 

(a)  Ashbury  Ry.  Car.  Co.  v.  Mche  (1875),  44  L.  J.  Ex.  185;  L.  R.  7  H.  L. 
653;  Grant  v.  U.  K.  SmtahbacJc  Ry.  (1888),  58  L.  J.  C.  211;  40  Ch.  D.  135; 
Masonic  Assoe.  v.  Sharps  (1891),  61  L.  J.  C.   193;   [1892]   1  Ch.   154. 

(J)  Masonic  Assoe.  ,.  Sharpe  (1891),  61  L.  J.  C.  193;  [1892]  1  Oh.  154;  Younff 
V.  Naval  §  Mil.  Co-op.  Soo.  (1905),  74  L.  J.  K.  B.  302;  [1905]  1  K.  B.  687. 

(c)  Re  Lands  Allotment  Co.  (1894),  63  L.  J.  C.  291;   [1894]  1  OJi.  616. 

Id)  Fairtitle  v.  Gilbert  (1787),  2  T.  R.  169;  East  Anglian  Ry.  v.  Eastern- 
Co.  Ry.  (1851),  21  L.  J.  0.  P.  23;  11  0.  B.  775;  Macgregor  v.  Dover  and  Beat 
Ry.  (1852),  22  L.  J.  Q.  B.  69;  18  Q.  B.  D.  618. 

(e)  Ernest  v.  Nicholls  (1857),  6  H.  C  0.  401;  Pierce  v.  Jersey  Waterworks 
(1870),  39  L.  J.  Ex.  156;  L.  R.  5  Ex.  209. 

(/)  Chapleo  v.  Brunswick  Bg.  Soc.  (1881),  50  L.  J.  Q.  B.  372;  6  Q.  B.  T>.  696. 

Ig)  Ridley  v.  Plymouth  Grinding  #  Baking  Co.  (1848),  17  L.  J.  Ex.  252; 
2  Ex.  711;  Fountains  v.  Carmarthen  Ry.  (1868),  37  L.  J.  C.  431;  L.  R..  5  Bq. 
316. 

(A)  Pierce  v.  Jersey  Waterworks  (1870),  39  L.  J.  Ex.  156;  L.  R.  5  Ex.   209. 

(«)  See  post,  p.  441, 

(A)   Gloucester  Bank  v.  Rudry  MertJiyr  Coll.  Co.  (1895),  64  L.  J.  C.  451;  [1895] 

1  Ch.  629;  Duck  v.  Tower  Galvanizing  Co.  (1901),  70  L..  J.  K.  B.   625;    [1901] 

2  K.  B.  314;  Montreal  ^  St.  Lawrence  Light  ^  Power  Co.  v.  Robert  (1905),  76 
L.  J.  P.  C.  33;  [1906]  A.  C.  196. 
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Bums  as  should  from  time  to  time  be  authorised  by  a  resolution  of  a 
general  meeting,  the  company  are  bound  by  bonds  issued  by  the 
directors  in  due  form,  although  no  sufficient  resolution  has  in  fact 
been  passed  (I);  but  where  the  borrowing  power  of  directors  was 
expressly  limited  to  a  fixed  amount  which  might  be  extended  by  a 
vote  of  shareholders  at  a  general  meeting,  it  was  held  that  the  com- 
pany could  not  be  bound  by  the  directors  beyond  the  fixed  amount, 
without;  proof  by  the  lender  that  an  extension  had  been  duly  voted  (m). 
Upon  the  same  principle  where  the  deed  of  an  insurance  office  pro- 
vided that  ' '  the  common  seal  shall  not  be  affixed  to  any  policy  except 
by  an  order  signed  by  three  directors  and  countersigned  by  the 
manager,"  a  policy  issued  from  the  office  in  the  ordinary  course  of 
business  with  the  seal  of  the  company  was  held  valid,  though  there 
had  been  no  such  order  to  affix  the  seal  {n).  So  persons  are  entitled 
generally  to  assume  that  persons  purporting  to  act  in  a  particular 
capacity  have  been  validly  appointed,  and  a  mere  informality  in 
their  appointment  will  not  affect  the  validity  of  their  acts  (o).  And 
if  directors  are  authorised  to  accept  bills  upon  taking  sufficient 
security,  and  Ibills  are  accepted,  the  holders  of  such  bills  are  not 
bound  to  inquire  whether  sufficient  security  or  any  security  has  been 
taken  (p). — Upon  a  like  principle,  where  the  directors  of  a  company 
have  power  from  time  to  time  to  make  by-laws  for  the  regulation 
of  the  business,  a  person  dealing  with  the  directors  is  not  affected 
by  a  by-law  unless  it  is  proved  that  he  knew  of  it  (g) .  But  directors 
taking  debentures  of  their  own  company  are  taken  to  have  notice  of 
all  irregularities  and  defects  in  the  issuing  of  them  (r). 

A  contract  made  by  directors  or  agent  on  behalf  of  a  company 
without  authority,  or  without  the  formalities  necessary  to  bind  the 


(0  Soyal  British  Bank  v.  Turguand  (1856),  25  L.  J.  Q.  B.  317;  6  E.  &  B. 
327;  Agar  v.  Atkenceum  Life  Assce.  Co.  (1858),  27  L.  J.  C.  P.  95;  3  0.  B. 
N.  S.  725.  See  Landowners'  Co.  ».  Ashford  (1880),  50  L.  J.  C.  276;  16  Ch.  D. 
411. 

(m)  Irvine  v.  Vrdon  Bank  of  AmimHia  (1877),  48  L.  J.  P.  O.  86;  2  Ap. 
Ca.  366. 

(«)  Prince  of  Wales  Assoe.  v.  Hardimg  (1858),  27  L.  J.  Q.  B.  297;  E.  B. 
&  E.  183;  S.  P.  Re  County  Ufe  Assoe.  (1870),  39  L.  J.  C.  471;  L.  B. 
6  Ch.  288. 

(o)  Companies  Consolidation  Act,  1908,  sa.  74,  77;  Mahony  v.  East  Rcly- 
ford  Mining,  Co.  (1874),  L.  R.  7  H.  L.  869;  Biggerstaff  v.  Sowatt's  Wharf 
(1896),  65  L.  J.  C.  536;  [1S96]  2  Oh.  93;  Bey  v.  PulKnger  Enffineermg  Co. 
(1920),  89  L.  J.  K.  B.  1229;  [1921]  1  K.  B.  77.     See  ante,  p.  436. 

(p)  Ex  p.  Overend,  Gurney  #  Co.  (1869),  49  L.  J.  0.  39;   L.  Ei.  4  Oh.  460. 

(?)  Ex  p.  Royal  Bank  of  India  (1869),  L.  E.  4  Oh.   252. 

(r)  Howard  v.  Patent  Ivory  Co.  (1888),  57  L.  J.  C.  878;   38  Oh.  D.    156. 
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company,  may  be  afterwards  ratified  by  the  company,  or  by  directors 
or  agents  duly  authorised  in  that  respect;  provided  the  contract  is 
within  the  power  of  the  company  to  make  (s). — Where  goods  are 
ordered  by  an  unauthorised  agent,  and  delivered  and  invoiced  to  the 
company  and  used  by  the  directors  in  the  business,  the  directors  may 
be  taken  to  have  ratified  the  order  and  to  bind  the  company  (t). 
Where  a  company  having  a  general  borrowing  power  invests  the 
directors  with  a  limited  power  only,  which  they  exceed,  the  unautho- 
rised excess  of  loan  may  be  ratified  by  the  shareholders  confirming 
the  accounts  presented  at  a  meeting  of  the  company  held  after  due 
notice  (m).  And  ratification  may  be  inferred  generally  from  acqui- 
escence of  all  the  shareholders  in  the  transaction  after  full  knowledge 
of  it  and  with  the  intention  of  adopting  it  (ar) .  But  a  contract  which 
is  ultra  vires  of  the  company  cannot  be  ratified  even  by  the  unanimous 
assent  of  the  whole  body  of  shareholders  («/);  as  in  the  case  of  a 
loan  beyond  their  borrowing  powers  (z). 

The  directors  and  agents  who  contract  on  behalf  of  a  company 
may  be  personally  liable  upon  an  implied  warranty  that  they  have 
the  authority  which  they  assume  to  exercise;  as  where  they  profess 
to  borrow  money  on  behalf  of  the  company  without  having  any 
borrowing  power,  or  after  the  borrowing  powers  of  the  company  have 
been  in  fact  exhausted  (a).  The  directors  of  a  company,  which  was 
incorporated  under  a  private  Act  without  power  of  accepting  bills, 
having  accepted  a  bill  drawn  on  the  company  by  the  engineer  for  his 
services,  were  held  liable  to  an  indorsee  of  the  bill,  upon  their  implied 
representation  that  they  were  authorised  to  accept  it  for  the  com- 
pany (6).    Upon  the  same  principle  directors  by  instructing  the  com- 

(«)  Seuter  \.  BlectHc  Telegraph  Co.  (1856),  26  L.  J.  Q.  B.  46;  6  E.  &  B. 
341;  Lane's  case  (1863),  33  L.  J.  C.  84;  1  De  Gf.  J.  &  S.  504;  Boschoek  Pro- 
pHetury.  Co',  v.  Fuhe  (1905),  75  L.  J.  C.  261;  [1906]  1  Oh.  148;  Se  Express 
Engineering  Co.   (1920),  89  L,.   J.  O.  379;    [1920]   1  Oh.   466. 

(f)  Smith  V.  Rull  Glass  Co.  (1852),  21  L.  J.  0.  P.  106;   11  C.   B.  897.     , 

(«)  Irvine  v.  Union  Bk.  of  Australia  (1877),  48  L.  J.  P.  O.  86;  2  Ap.  Oa. 
366. 

(a)  Spademan  v.  Evans ;  Evans  v.  Smallcom,be ;  Houldsworth  v.  Emms  (1868),  37 
L.  J.  C.  752,  793,  800;  L.  R.  3  H.  L.  171,  249,  263;  Gramt  v.  V.  K.  Switchback 
Co.  (1888),  58  L.  J.  O.  211;  40  Oh.  D.  135.  See  Ashbury  v.  Watson  (1885), 
54  L.  J.  0.  985;  30  Oh.  D.  376. 

(y)  Ashbury  Ry.  Car.  Co.  v.  Riche  (1875),  44  L.  J.  Ex.  185;  L.  E.  7  H.  L.  653. 

(z)  WenlocJc  {Baroness)  v.  River  J>ee  Co.  (1888),  57  L.  J.  C.  946;  38  Oh.  D. 
534. 

(«)  Richardson  v.  Williamson  (1871),  40  L.  J.  Q.  B.  145;  L.  R.  6  Q.  B.  276; 
Weeks  V.  Propert  (1873),  42  L.  J.  C.  P.  129;  L.  R.  8  C.  P.  427.  See  Companies 
(Consolidation)  Act,  1908,  a.  63  (3). 

(i)  West  London  Com.  Bk.  v.  Kitson  (1884),  53  L.  J.  Q.  B.  345;  13  Q.  B.  D. 
360. 
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pany's  banker  to  honour  the  cheques  of  the  manager  or  other  officers, 
of  the  company  are  taken  impliedly  to  warrant  to  the  banker  that 
they  have  power  to  authorise  such  cheques  to  be  drawn  (c).  But 
directors,  having  authority  to  give  such  instructions,  do  not  thereby 
impliedly  guarantee  the  account  at  the  bank,  and  the  cheques  drawn 
are  cashed  upon  the  credit  of  the  company  only  (d). 

A  companj^  cannot  be  charged  with  the  contracts  of  promoters  and 
others  made  on  behalf  of  the  company  before  it  was  formed;  unless 
they  are  expressly  imposed  upon  the  company  in  the  Act  or  constitu- 
tion of  the  company  (e).  Nor  can  the  company  when  formed  be 
charged  upon  a  mere  ratification  of  such  contracts;  for  ratification 
requires  that  the  contract  should  have  been  originally  made  on  behalf 
of  an  existing  person  then  capable  of  contracting  (/) .  But  the  com- 
pany when  formed  may  by  a  new  agreement  with  the  parties  adopt 
the  contracts  of  promoters  in  whole  or  in  part  (g) ;  so  far  as  they  are 
not  ultra  vires  of  the  company  (h) .  And  the  company  when  formed 
may  become  liable  to  pay  for  work  and  services  of  promoters  by 
voluntarily  accepting  the  benefit  (i).  The  company  may  also  be 
affected  in  equity  with  liabilities  of  the  promoters  by  claiming  through 
them  and  taking  possession  of  their  rights  (k).  And  upon  the  same 
principle  a  company  cannot  by  adoption  or  ratification  obtain  the 
benefit  of  a  contract  purported  to  have  been  made  on  its  behalf,  prior 
to  its  incorporation  {I);  but  by  taking  upon  itself  the  liabilities  of 
the  promoters,  the  company  may  become  entitled  in  equity  to  enforce 
their  rights  (w) . 

A  company  may  be  made  chargeable  by  an  express  clause  of  its 

(c)  C'herri/  v.  Colonial  Bank  of  Australasia  (1869),  38  L.  J.  P.  C.  49;  L,.  R. 
3   P.   0.   24. 

(d)  Beattie  v.  Ebury  (^Zord)  (1874),  44  I>.  J.  C.  20;  L.  E.  7  H.   L.  102. 

(e)  Shrewsbury  {Earl)  v.  N.  Staffs.  Ry.  (1865),  35  L.  J.  C.  156;  L.  R.  1  Bq. 
593.     And  see  ante,  p.  298. 

(/)  Kelner  v.  Baxter  (1866),  3fi  L.  J.  C.  P.  94;  L.  U.  2  C.  P.  174;  Seoitt,  v. 
Ebury  {Lord)  (1867),  36  L.  J.  0.  P.  161;  L.  R.  2  C.  P.  255;  Melhado  v.  Forto 
Alegre  Ry.  (1874),  43  L.  J.  C.  P.  253;  L.  R.  9  C.  P.  503;  Baffot  Tyre  Co.  .. 
Clipper  Tyre  Co.  (1902),  71  L.  J.  0.  158;    [1902]  1  Oh.  146. 

{g)  SpUler  v.  Paris  Slcating  Rink  (1878),  7  Ch.  D.  368;  Soward  v.  Patmt 
Ivory  Co.  (1888),  57  L.  J.  C.  878;  38  Oh.  D.  156. 

(A)  Preston  v.  Liverpool  M.  #  N.  Ry.  (1856),  25  L.  J.  C.  421;  5  H.  L.  0.. 
606. 

(j)   Re  Empress  Engineering  Co.   (1880),   16  Ch.  D.   125. 

{k)  Edwards  v.  Grand  Junction  Ry.  (1836),  6  L.  J.  C.  47;  1  M.  &  Cr.  650;^ 
Stanley  v.  Chester  #  Birkenhead  Ry.  (1838),  3  M.  &  Or.  773;  Bagot  Tyre  Co. 
V.  Clipper  Tyre  Co.  (1901),  71  L.  J.  C.   15S;   [1902]  1  Oh.  146. 

Q)  Natal  Land  #  Colonisation  Co.  v.  Pauline  Coll.  ^  Development  Synd.  (1903),, 
73  K  J.  P.  C.  22;  [1904]  A.  C.  120. 

{m)  Bedford  #  Cambridge  Ry.  v.  Simley  (1862),  32  L.  J.  O.  60;  2  J.  &  H.  746.. 
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constitution  with  the  payment  of  the  preliminary  expenses  incurred 
by  the  promoters,  as  a  debt  of  the  company  (n) .  And  the  Companies 
Clauses  Act,  1845,  s.  65,  as  to  companies  incorporating  its  clauses, 
enacts  generally,  "  that  all  the  money  raised  by  the  company  shall  be 
applied  firstly  in  paying  the  costs  and  expenses  incurred  in  obtaining 
the  special  Act."  In  such  cases  the  liability  of  the  company  is  to- 
the  promoters  who  were  directly  engaged  in  its  formation;  parlia- 
mentary agents,  solicitors,  valuers  and  other  subordinate  agents  cannot 
sue  the  company  for  their  costs,  but  only  the  persons  who  in  fact 
engaged  their  services  (o).  But  the  preliminary  expenses  may  have 
been  incurred  gratuitously,  or  conditionally,  or  under  such  circum- 
stances as  not  to  be  chargeable  at  all  (p) . 

(«)  Carden  v.  General  Cemetery  Co.  (1S39),  8  L.  J.  0.  P..  163;  5  Bing.  N.  C. 
253;  Touche  v.  Metrop.  Warehouse  Co.,  Li.  R.  6  Cli.  671. 

Co)  Ex  p.  Hanley  (1888),  58  L.  J.  0.  737;  41  Oh.  D.  216.  See  Shaw's  claim 
(1S75),  ii  L.  J.  C.  670;  L.  R.  10  Ct.  177. 

Ip)  Savin  v.  Eoylake  Ey.  (1865),  35  L.  J.  Ex.  52;  L.  R.  1  Ex.  9;  Head's 
claim  (1876),  45  L.  J.  C.  461;  2  Oh.  D.  621. 
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Chapter  I. 
THE  CONSIDEEATION. 
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A  CONTRACT  founded  upon  agreement  consists  of  two  distinct  parts: 
the  consideration  for  the  promise  on  the  one  side;  and  the  promise 
on  the  other.  The  consideration  is  the  matter  accepted  or  agreed 
upon  as  the  equivalent  for  whish  the  promise  is  made;  and  it  is  a  rule 
of  law  that  a  promise  cannot  be  made  binding  by  mere  agreement 
without  a  consideration;  the  object  of  this  rule  being  to  avoid  the  risk 
of  giving  a  binding  effect  to  promises  made  without  an  obligatory 
intention  (a) . — Contracts  which  are  put  into  writing  but  not  under 
seal  are  simple  or  parol  contracts  whiih  require  a  consideration  (h). 
This  rule  only  applies  to  contracts  made  in  countries  where  English 

(o)  Ante,    p.  6.  (S)   Ante,  p.   6. 
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law  prevails,  and  an  action  may  be  maintained  upon  a  written  engage- 
ment entered  into  without  consideration,  if  valid  in  the  country  where 
the  instrument  was  signed  (c) .  Contracts  made  in  the  form  of  a  deed 
under  seal  and  contracts  of  record  do  not  require  a  consideration  as 
between  the  parties;  the  formality  of  the  contract  giving  sufficient 
security  for  the  obligatory  intention  {d).  Courts  of  equity  refuse 
their  peculiar  remedies  where  th^e  is  no  consideration,  whether  the 
■contract  be  under  seal  or  not  (e). 

Bills  of  exchange  require  a  consideration  in  fact  between  the  parties, 
tut  by  the  custom  of  merchants  (which  was  adopted  by  the  common 
law,  and  is  now  embodied  in  the  BiUs  of  Exchange  Act,  1882)  the 
consideration  is  presumed  to  have  been  given;  and  by  a  practice  which 
is  invariably  adopted,  bills  are  expressed  to  be  given  "  for  value 
received";  in  an  action  upon  a  bill  it  is  not  necessary  to  allege  or 
prove  the  consideration,  and  if  it  is  denied,  the  burden  of  proof  is 
cast  upon  the  party  denying  it  (/) .  Promissory  notes  were  placed 
upon  the  same  footing  as  bills  of  exchange,  in  this  respect,  by  the 
statute  3  &  4  Anne,  c.  8;  which  has  been  superseded  and  repealed 
by  the  Bills  of  Exchange  Act,  1882  {g) .  But  if  in  an  action  on  a  biU 
or  note  it  is  admitted  or  proved  that  the  acceptance,  issue,  or  subse- 
quent negotiation  of  the  instrument  was  affected  by  fraud,  duress, 
•or  force  and  fear,  or  illegality,  the  burden  of  proof  is  shifted  until  the 
holder  proves  that,  subsequently  to  the  alleged  fraud  or  illegality, 
value  has  in  good  faith  been  given  for  the  instrument  (h) .  The  Bills 
of  Exchange  Act,  1882,  s.  27  (which  is  declaratory  of  the  common 
law),  enacts  that  "  valuable  consideration  for  a  bill  may  be  consti- 
tuted by  (a)  any  consideration  sufficient  to  support  a  simple  contract; 
(b)  an  antecedent  debt  or  liability,  whether  the  bill  is  payable  on 
demand  or  at  a  future  time."  An  antecedent  debt  may  constitute  a 
consideration  when  the  biU  operates  in  payment  of  the  debt(j). 

Contracts  of  guarantee,  or  "  promises  to  answer  for  the  debt,  default 
or  miscarriages  of  another  person,"  which  must  be  in  writing  by 


(c)  Re  BoMumm  (1912),  81  L.  J.  0.  674;   [1912]  2  Ch.  394. 

(d)  Ante,  p.  6  ;  see  post,  p.  447. 

(e)  Jefferys  v.  Jefferys  (1841),  Or.  &  Ph.  138;  Walrond  v.  Walrond  (1858), 
28  L.  J.  C.  27;   Johns.  18;  Re  Luoan  (1890),  60  L.  J.  C.    40;  45  Ch.  D.  470. 

(/)  Bills  of  Exchange  Act,  1882,  s.  30  (1);  Mills  v.  Barber  (1836),  5  L.  J.  0. 
204;  1  M.  &  W.  425. 

(^)   Carlos  V.  Fancourt  (1794),  5  T.  R.  482. 

Ih)  Billg  of  Exchange  Act,  1882,  s.  30  (2);  Ld.  Blackburn,  Jones  v.  Gordon 
(1877),  47  L..  J.  Bk.  1;  2  Ap.  Ca.  616;  Tatam  v.  Haslar  (1889),  58  L.  J.  Q,  B. 
432;  23  Q.  B.  D.  345;  Talbot  v.  Von  Boris  (1911),  80  L.  J.  K.  B.  661;  [1911] 
1  K.  B.  854. 

(i)  Dixon  v.  Nuttall  (1834),  3  L.  J.  Ex.  290;   1  Or.  M.  &  R.    307. 
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reason  of  the  Statute  of  Frauds,  also  require  a  consideration  to  support 
them,  and  although  there  is  not  any  presumption  in  favour  of  it,  as 
in  the  case  of  bills  and  notes,  the  Mercantile  Law  Amendment  Act, 
1856,  now  allows  the  consideration  to  be  proved  by  extrinsic 
evidence  (k) . 

The  Bills  of  Sale  Act,  1882,  s.  8,  requires  that  every  bill  of  sale 
given  by  way  of  security  for  money  "  shall  truly  set  forth  the  con- 
sideration for  which  it  was  given,  otherwise  such  biU  of  sale  shall  be 
Toid  in  respect  of  the  personal  chattels  comprised  therein  "  (I).  The 
consideration  of  a  biU  of  sale  may  be  truly  stated  as  being  money  then 
paid  to  the  grantor,  when  the  bill  is  given  as  security  for  a  debt  then 
due;  the  transaction  being  equivalent  to  paying  off  the  old  debts 
and  creating  a  new  one,  though  no  money  in  fact  passes  (m) ;  or  where 
the  money  stated  as  paid  to  the  grantor  is  in  fact  paid  to  a  third  party 
at  the  request  of  the  grantor;  as  in  discharge  of  the  costs  of  his 
solicitor,  or  of  other  costs  incurred  by  him  (n) ;  or  where  the  money  is 
paid  in  discharge  of  a  prior  bill  of  sale  (o) .  But  if  the  sum  stated  as 
paid  or  any  part  of  it  is  accounted  for  by  way  of  set-off  against 
■liabilities  to  the  grantee  not  then  due;  as  current  bills,  or  future 
interest  not  yet  accrued  due,  the  consideration  is  not  truly  stated  (p) ; 
so  if  part  of  the  money  is  deducted  as  a  bonus  or  commission  to  the 
grantee  for  making  the  loan  (g);  or  if  part  is  deducted  for  expenses 
of  the  grantee  (r) .  An  untrue  statement  of  the  consideration  cannot 
be  read  as  corrected  by  a  receipt  written  and  signed  upon  the  deed 
stating  truly  the  sum  in  fact  paid  for  which  the  bill  is  security  (s). 

A  simple  promise  made  voluntarily  and  without  a  legal  considera- 
tion is  not  binding  either  at  law  or  in  equity  (t) .    A  voluntary  bond 

(A)  Ante,  p.  186. 

(0  See  Sx  p.  Nat.  Merc.  Bk.  (1880),  49  L.  J.  Bk.  62;  15  Ch.  D.  42;  Ex  p. 
Johnson  (1884),  53  L.  J.  C.  762;  2«  Ch.  D.  338;  Sharp  v.  MoHenry  (18SV'),  57 
L.  J.  0.  961;  38  Ch.  D.  428;  Darlow  v.  Sland  (1896),  66  L.  J.  Q.  B.  157;  [1897] 
1  Q.  B.  125. 

(m)  Credit  Co.  v.  Pott  (1880),  50  L.  J.  Q.  B.  106;  6  Q.  B.  D.  295;  Ex  p. 
Allam  (1884),  14  Q.  B.  D.  43;  Ex  p.  Bolland  (1882),  52  L.  J.  O.  113;  21 
Ch.  D.  543. 

(m)  Eamlyn  v.  Setteley  (1880),  49  L.  J.  C.  P.  465;  6  C.  P.  D.  327;  Ex  p. 
■Challmor  (1882),  51  L.  J.  C.  476;  16  Oh.  D.  260. 

(o)  Thomas  t.  Searles  (1891),  60  L.  J.  Q.  B.  722;  [1891]  2  Q.  B.    408. 

(p)  Richardson  v.  Harris  (1889),  22  Q.  B.  D.  268;  Darlow  v.  Bland  (1896), 
«6  L.  J.  Q.  B.  157;   [1897]  1  Q.  B.  125. 

(?)  HamUton  v.  Chmne  (1881),  50  L.  J.  Q.  B.  456;  7  Q.  B.  D.    319. 

(r)  Ex  p.  Firth  (1882),  SI  L.  J.  0.  473;   19  Ch.  D.  419. 

(s)  Ex  p.  Charing  Cross  Bk.   (1880),  50  L.  J.  C.  157;   16  Ch.  D.    35. 

(0  Sykes  v.  IHxon  (1839),  8  L.  J.  Q.  B.  102;  9  A.  &  E.  693;  Poola  v. 
Mams  (1864),  33  L.  J.  0.  639;  Re  Whitaker  (1889),  58  L.  J".  C.  487;  42 
€11.  D.  119. 
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or  covenant,  that  is,  one  made  without  a  consideration,  is  binding  in 
law;  but  in  equity,  though  allowed  full  legal  effect,  it  is  not  assisted 
with  the  auxiliary  equitable  remedies  of  specific  performance  or  in- 
junction, but  if  property  be  transferred  so  as  to  confer  a  complete  and 
valid  title,  equitable  interests  or  trusts  impressed  upon  it  will  be 
enforced  (m)  .  Upon  the  same  principle  the  court  will  not  rectify  a 
voluntary  deed  or  instrument  executed  by  mistake,  to  make  it  agree 
with  the  real  intention;  though  the  court  will  set  it  aside  if  con- 
trary to  the  intention  (a;). — In  the  administration  of  assets  in  equity 
a  voluntary  bond  or  covenant  was  always  admitted  to  proof  against 
the  estate  of  a  deceased  debtor  in  priority  to  legatees;  but  was  post- 
poned to  all. debts  for  value.  By  sect.  10  of  the  Judicature  Act,  1875, 
the  rule  in  bankruptcy  has  been  introduced,  and  the  creditors,  whether 
claiming  for  value  or  as  volunteers,  rank  pari  passu  in  the  administra- 
tion of  an  insolvent  estate  in  respect  of  debts  by  bond  or  covenants 
under  seal  (y) .  But  a  simple  promise  without  consideration,  as  there 
is  no  claim  at  law  available  against  the  promiser,  is  not  admitted  to 
proof  (z). — The  same  rule  of  postponing  voluntary  bonds  and 
covenants  to  debts  for  value  was  applied  to  assets  in  bankruptcy;  but 
by  the  Bankruptcy  Act,  1914,  ss.  30  &  33  (replacing  earlier  enact- 
ments to  the  same  effect),  both  categories  are  now  made  payable  pari 
passu  (a) . 

Upon  the  same  principle,  viz.,  that  a  court  of  equity  will  not  assist 
a  volunteer,  an  imperfect  deed  of  gift  is  not  aided  in  equity  (&). 

Voluntary  conveyances  of  land  (c)  were  held  to  be  within  the  Act 
27  Eliz.  c.  4,  "against  fraudulent  conveyances";  and  consequently 
void,  both  at  law  and  in  equity,  as  against  a  subsequent  purchaser  for 
value;  and  though  the  purchaser  had  notice  of  the  conveyance  (<i) . 
And  this  rule  was  applied  to  limitations  in  marriage  settlements  to 
persons  who  were  not  within  the  consideration  of  the  marriage  (e). 

(m)  Ellison  V.  Ellison  (1802),  6  Ves.  656;  2  VVli.  &  T.  L.  C.  835;  Jeferysi. 
Je-fferys  (1841),  Cr.  &  Ph.  138;  Re  Luoan  (1890),  60  L.  J.  C.  40;  45 
Ch.  D.  470. 

(x)  Lister  v.  Hodgson  (1867),  L.   R.  4  Eq.   30. 

(V)  Re  WhitaJcer  (1900),  70  L.  J.  C.  6;  [1901]  1  Ch.  9.  See  as  to  the  earlier 
rule,  Stuart,  V.-C,  Dawson  v.  Keartou  (1856),  25  L.  J.  C.  166;  3  Sm.  &Giff.  186. 

(z)  Re  Whitaleer  (1889),  58  L.   J.  C.   187;    42  Ch.  D.   119. 

(o)  Ex  p.  Pottinger  (1878),  47  L.  J.  Bk.   43;   8  Ch.  D.  621. 

(J)  Ellison  V.  Ellixon  (1802),  6  Ves.  656;   2  Wh.   &  T.  L.   C.   835. 

(c)   Jones  V.   Orouoher  (1822),  1   Sim.  &  S.   315. 

{d)  Doe  V.  Manning  (1807),  9  East.  59;  Bnckle  v.  Mitchell  (1812).  18  Ves.  100. 
See  Re  WalfiMmpton  Estate  (1884),  53  L.  J.  C.  1000;  26  Ch.  D.  391;  Ramsay 
V.  Gilchrist  (1892),  61  L.  J.  P.  C.  72;    [1892]  A.  C.  412, 

(e)  De  Mesire  v.  West  (1891),  60  L.  J.  P,  C.  66;  [1891]  A.  C.  264.  See 
post,   p.    459. 
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But  now  by  the  Voluntary  Conveyances  Act,  1893,  conveyances  of 
lands,  tenements  or  hereditaments,  if  in  fact  made  bona  fide  and  with- 
out any  fraudulent  intent,  are  no  longer  to  be  deemed  covinous  within 
the  meaning  of  the  27  Eliz.  c.  4. — Also  voluntary  conveyances  of 
land  or  goods,  if  made  by  persons  in  insolvent  circumstances,  are  hold 
to  be  presumptively  made  with  intent  to  delay  or  defraud  creditors 
within  the  Act  13  Eliz.  c.  5,  and  therefore  void  as  against  all  persons 
'  intended  to  be  thereby  delayed  or  defrauded  (/). 

The  consideration  required  to  support  a  promise  has  been  defined 
as  consisting  of  any  damage,  or  any  suspension,  or  forbearance  of 
his  right  or  any  possibility  of  a  loss  occasioned  to  the  plaintiff  by 
the  promise  of  another,  although  no  actual  benefit  accrues  to  the 
party  undertaking  (g) .  It  is  immaterial  that  the  promiser  himself 
derives  no  benefit  from  the  contract,  provided  he  has  made  the  promise 
in  order  to  obtain  the  consideration  from  the  promisee  (h) .  Thus  in 
contracts  of  guarantee  it  is  enough  if  the  person  for  whom  the 
guarantor  becomes  surety  derives  a  benefit,  or  the  person  to  whom  the 
guarantee  is  given  suffer  inconvenience,  as  an  inducement  to  the  surety 
to  become  guarantee  for  the  principal  debtor  (i) .  And  an  agreement 
between  two  parties  to  pay  money,  or  transfer  property,  to  a  third 
party  shows  a  suiEcient  consideration  between  them,  though  the  third 
party  gains  no  right  of  action  (fc) .  In  the  case  of  unilateral  contracts, 
a  party  may  be  at  liberty  to  withdraw  before  any  order  is  given,  as  in 
the  case  of  a  person  tendering  to  supply  goods,  but  upon  the  order 
being  given  the  contract  becomes  complete  (J) . — It  is  further  laid 
down  as  a  rule  that  "  the  consideration  in  all  cases  must  move  from 
the  promisee."  The  meaning  of  this  rule  seems  to  be  that  the  matter 
of  the  consideration  must  be  given,  done  or  suffered  by  the  promisee 
himself,  or,  if  by  a  third  party,  at  the  request  and  by  the  procurement 
of  the  promisee,  and  as  the  agreed  equivalent  for  the  promise;  and, 
with  this  meaning,  the  rule  seems  to  import  no  more  than  is  necessarily 
implied  in  the  conception  of  a  consideration  as  an  essential  part  of  the 

(/)  Twyne's  case  (1601),  3  Go.  80;   1  Sm.  L.  O.  1. 

(?)  Forth  V.  Stanton  (1669),  1  Wms.  Saund.  220;  Harman  v.  Richards  (1852), 
22  L.  J.  0.  1066;  10  Ha.  81;  Carim  v.  OarhoUo  Smohe  Ball  Co.  (1892),  62 
L.  J.  Q.  B.  257;  [1893]  1  Q.  B.  256.  And  see  Sarl>er  v.  Fox  (1670),  2  Wms. 
Saund.  418. 

(A)  Sailey  v.  Croft  (1812),  i  Taunt.  11;  Bainbridge  v.  Firmstone  (1838).  8 
A.  &  E.  743;  Davenport  v.  Bishopp  (1846),  1  Ph.  698. 

(J)  Newbury  v.  Armstrong  (1829),  8  I/.  J.  0.  S.  C.  P.  4;  6  Bing.    201. 

(Jc)  Davenport  v.  Bishopp  (1846),  1  Ph.  69«;  Tweddle  v.  Atkinson  (1861)  30 
L.  J.  Q.  B.  265;   1  B.  &  S,.  393. 

(0  (?.  N.  Ry.  V.  Witham  (1873),  43  L.  J.  C.  P.  1;  L.  R.  9  C.  P.  16; 
J?.  V.  Demers  (1899),  69  L.  J.  P.  O.  5;   [1900]  A.  0.  103. 
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agreement  (m) .  If  the  consideration  moves  from  a  third  party  with- 
out the  request  or  procurement  of  the  promisee,  the  contract,  if  any, 
must  be  made  with  the  third  party,  and  the  promisee  could  acquire 
no  right  in  his  own  person  (n) .  Where  an  agent  signs  a  contract  on 
behalf  of  his  principal  only,  incurring  no  personal  liability,  there  is 
no  consideration  on  his  part  which  will  support  an  action  in  his 
name  (o) .  So  a  principal  cannot  sue  on  the  contract  of  an  agent, 
where  the  consideration  moves  from  the  agent,  and  not  from  the 
principal  (p).  But  there  are  certain  cases  of  collective  bargaining 
which  seem,  at  first  sight,  at  variance  with  this  principle.  In  com- 
positions with  creditors,  the  reciprocal  giving  up  part  of  their  claims 
forms  the  consideration  that  each  creditor  gives  to  the  other  or 
others  (g),  and  the  right  of  action  which  the  compounding  debtor 
possesses  to  resist  la,  claim  for  any  payment  in  excess  of  the  composition 
is  based  upon  tort  (r),  and  is  given  to  him  in  the  public  interest  (s). 
Upon  the  same  principle,  where  directors  had  mutually  agreed  be- 
tween themselves,  and  also  with  the  liquidator  of  a  company  to  forego 
their  claims  for  unpaid  directors'  fees,  the  agreement  was  held  to  be 
an  answer  to  a  counterclaim  for  the  fees  set  up  against  a  company  in 
an  action  for  goods  sold  and  delivered  and  work  done  (i). 

The  consideration  of  a  promise  may  be  some  matter  executed 
and  completed  at  the  same  time  as  the  promise  in  return  for  which 
it  is  given;  as  goods  sold  and  delivered,  work  done,  money  paid 
or  lent,  upon  a  promise  of  payment;  or  it  may  be  a  promise  to  perform 
isome  matter  in  return  for  the  promise  then  given,  as  a  promise  to 
deliver  goods,  or  perform  work,  or  pay  or  lend  money.  In  the  former 
case  the  consideration  is  executed  at  the  time  of  contracting;  in  the 
latter  it  is  executory  (m)  . — But  a  matter  executed  and  past  before  the 
time  of  making  the  promise  cannot  constitute  a  valid  consideration; 


(m)  Golyear  v.  Mulgrave  {Countess)  (1836),  5  L.  J.  O.  335;  2  Keen,  81; 
Lilly  V.  Hays  (1836),  6  L.  J.  K.  B.  5;  5  A.  &  B.  548;  Dushwood  v,  Jermyn 
(1879),  12  Ch.  D.  776;  McGruther  v.  Pitcher  (1904),  73  L..  J.  C.  653;  [1904] 
2  Oh.  306. 

(k)   Price  V.  Boston  (1833),  2  L,.  J.  K.  B.  51;  4  B.  &  Ad.  443.     See  ante,  p.96S- 

(o)  Evans  v.  Hooper  (1875),  45  L.  J.  Q.  B.  206;  1  Q.  B.  D.   45. 

(p)  Dunlop  Pneumatic  Tyre  Co.  v.  Self  ridge  ^  Co.  (1915),  84  1>.  J.  K.  B. 
1680;  [1915]  A.  0.  847. 

(?)  Norman  v.  Thompson  (1850),  19  L.  J.  Ex.  193;  4  Ex.  755;  Carey  v. 
Barrett  (1879),  4  C.  P.  D.  379. 

(r)  Morton  v.  Riley  (1843),  13  L.  J.  Ex.  81;  11  M.  &  W.  492;  Higgini  v. 
Pitt  (1849),  18  L.  J.  Ex.  4S8;  4  Ex.  312. 

(s)   See  /post,  p.  676. 

(if)  W.  Yorlcs.  Snrracq  Agency,  Ltd.  v.  Coleridge  (1911),  80  L.  J.  K.  B. 
Iil22;   [1911]  2  K.  B.  326. 

(«)  See  ante,  p.  30. 
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for  to  give  a  promise  in  return  for  a  past  matter  only  must  necessarily 
be  a  voluntary  and  gratuitous  act  (x) . 

The  adequacy  of  the  consideration,  in  point  of  value,  as  an  equi- 
valent for  the  promise  is  immaterial  to  the  validity  of  a  contract;  the 
parties  being  at  liberty  to  agree  upon  any  consideration,  j^rovided 
it  is  one  that  the  law  can  recognise  (y) .  The  consideration  of  giving 
up  a  document,  purporting  to  be  a  guarantee,  was  held  sufficient, 
though  it  was  invalid  as  a  guarantee,  the  Court  saying  that  "  the 
actual  surrender  of  the  possession  of  the  paper  to  the  defendant  was  a 
sufficient  consideration,  without  reference  to  its  contents";  and  that 
they  could  not  inquire  into  the  motive  of  wanting  the  document  (z) . 
So  the  delivery  up  of  a  will,  though  the  will  was  invalid  (a);  a  licence 
'to  use  a  pretended  patent  right  which  was  in  fact  invalid  (6);  the 
execution  of  indentures  of  apprenticeship  which  were  void  for  not 
fully  and  truly  setting  forth  the  premium  as  required  by  statute  (e) ; 
a  Uoence  by  a  highway  authority  to  open  the  soil  of  a  road,  though 
such  authority  has  no  property  in  the  soil  or  right  to  open  it  (d) ; 
have  all  been  held  to  be  a  sufficient  consideration  for  a  promise.  An 
agreement  to  transfer  and  accept  certain  shares  in  a  company  upon 
which  no  money  had  been  paid  was  held  valid,  in  respect  of  the  con- 
sideration of  possible  enhanced  value  in  the  shares  on  the  one  hand 
and  liability  for  calls  attached  to  them  on  the  other  (e). — Employ- 
ment in  a  business  was  held  sufficient  consideration  for  a  promise  not 
to  carry  on  the  same  business  within  the  same  limits,  although  the 
employment  was  to  continue  only  so  long  as  the  employer  should 
please  (/).  Again,  the  employment  of  a  broker  named  by  a  news- 
paper in  answer  to  an  enquiry  addressed  to  one  of  the  staff  in  response 
to  an  offer  to  supply  financial  advice  is  a  sufficient  consideration  to 

(a;)  Zampleigh  v.  Bmithwait  (1616),  Hob.  105;  1  Sm.  L.  C.  136;  Wigran  v. 
i:ng.  #  Scot.  Law  Ufe  Assce.  (Ii908),  78  L.  J.  G.  120;   [1909]  1   Ch.  291. 

(y)  Bolton  V.  Madden  (1873),  43  I/.  J.  Q.  B.  35;  L.  E..  9  Q.  B.  55;  Gravely  v. 
Barnard  (1874),  43  L.  J.  C.  659;  L.  E.  18  Eq.  518;  Caa-Ull  v.  Carbolia  Snrnha 
Ball  Co.  (1892),  62  L.  J.  Q.  B.  257;   [1893]  1  Q.  B.  256. 

(2)  Haigh  v.  Brooks  (1839),  10  A.  &  E.   309. 

(a)  Smith  V.  Smith  (1863),  32  L.  J.  C.  P.  149;  13  0.  B.  N.    S.'  429. 

(b)  BegUe  v.  Phosphate  Sewage  Co.  (1876),  44  L.  J.  Q.  B.  233;  1  Q.  B.  D, 
679. 

(c)  WestUTee  v.  Adams  (1858),  27  L.  J.  0.  P.  271;  5  0.  B.  N".    S.  248. 

(d)  Bdgware  Highway  Bd.  v.  Marrow  Gas  Co.  (1874),  44  L.  J.  Q.  B.  1; 
L.  R.  10  Q.  B.  92. 

(«)  Cheale  v.  Kenward  (1858),  27  L.  J.  C.  784;   3  De  G.  &  J.    27. 

{f)  Gravely  v.  Barnard  (1874),  43  L.  J.  C.  659;  L.  R.  18  Eq.  518;  Middleton  v. 
Brown  (1878),  47  L.  J".  C.  411;  Hayn^  v.  Doman  (1899),  68  L.  J.  O.  419; 
11899]  2  Oh.  13. 
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support  an  implied  contract  to  name  aq  honest  and  reliable  person  {ff) . 
But  a  promissory  note  given  for  future  services  expected  from  the 
payee  vi^hich  he  vi^as  under  no  legal  obligation  to  render  v/as  held  void 
for  want  of  a  consideration  (h).  A  promise  by  a  son  to  his  father 
to  cease  complaints  of  the  unequal  distribution  of  property  was  held 
no  consideration  to  support  a  promise  by  the  father  (i) .  A  promise 
by  an  expectant  devisee  of  an  estate  to  assign  it  to  another,  if  devised 
to  him,  was  held  a  sufficient  consideration  for  an  advance  of  money 
by  the  assignee  (fe).  A  bill  of  sale  granted  by  way  of  security  in 
consideration  of  a  sum  of  less  than  £30  is  void  by  statute  (I) . 

A  nominal  consideration,  as  of  five  shillings  expressed  in  a  deed 
or  agreement  to  be  paid  and  acknowledged,  is  sufficient  to  support 
it  between  the  parties  as  evidence  of  the  intention;  but  as  regards 
third  parties,  if  the  consideration  becomes  material  and  is  called  in 
question,  such  transaction  would  be  deemed  voluntary,  and  it  becomes 
a  question  of  fact  in  any  particular  case  whether  the  consideration 
expressed  was  merely  nominal  or  substantial  (m) .  For  any  collateral 
purpose  it  is  open  to  the  parties  to  show  a  real  and  substantial  con- 
sideration in  support  of  the  transaction,  if  it  is  not  in  other  respects 
inconsistent  with  the  terms  of  the  deed  (n). 

The  adequacy  of  the  consideration  is  regarded  in  equity  upon  the 
same  general  principles  as  at  law;  but  inadequacy  may  affect  the 
claim  to  equitable  remedies  (o).  "  Mere  inadequacy  of  consideration 
is  not  a  ground  even  for  refusing  a  decree  for  specific  performance  of 
an  unexecuted  contract,  and  still  less  can  it  be  a  ground  for  rescinding 
an  executed  contract.  The  only  exception  is  where  the  inadequacy 
of  consideration  is  so  gross  as  of  itself  to  prove  fraud  or  imposition  on 
the  part  of  the  purchaser.  Fraud  in  the  purchaser  is  of  the  essence  of 
'the   objection  to  the  contract  in  such  a  case"(p). — Adequacy  of 

(g)  Be  la  Bere  v.  Pearson,  Ltd.  (1907),  77  L.  J.  K.  B.  380;  [1908]  1  K.  B. 
280. 

(A)  HuUe  V.  Hulse  (1856),  25  L.  J.  C.  P.  177;  17  C.  B.  711. 

(0   White  V.  Bluett  (1853),  23  L.  J.  Ex.   36. 

(Jc)   Cook  V.  Field  (1850),  19  K  J.  Q.  B.  411;  15  Q.  B.   461. 

(?)  London  ^  Prommoes  IHsc.  Co.  v.  Jones  (1913),  83  L.  J.  K.  B.  403; 
[1914]  1  K.  B.  147. 

(»j)  Gulli/  V.  Exeter  {Bp.)  (1829),  8  L.  J.  0.  S.  K.  B.  281;  10  B.  &  C.  584. 
See  Kelson  v.  Kelson  (1853),  22  L.  J.  C.   745;  10  Hare,  385. 

(»)  Gale  V.  Williamson  (1841),  10  L.  J.  Ex.  446;  8  M.  &  W.  405;  LeifchiU's 
case  (1865),  L.  R.  1  Bq.  231;   Ue  Johnson  (1882),  51  L.  J.  C.    503. 

(o)  Mortlook  V.  Butter  (1804),  10  Ves.  292;  FaZcke  v.  Gray  (1859).  29  L.  J.  C. 
28;   4  Drew.  651. 

(p)  Wigram,  V.-C,  Borell  v.  Dnnn  (1843),  2  Hai-e,  450;  Davis  v.  Abraham 
(1857),  5  W.  R.  465;  Middleton  v.  Brown  (1878),  47  L.  J.  0.  411. 
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consideration  was  formerly  material  in  equity  upon  the  sale  of  rever- 
eionary  interests,  which  might  be  set  aside  unless  the  buyer  could 
prove  that  he  gave  a  fair  and  adequate  price;  but  the  doctrine  waa 
abolished  by  the  Sale  of  Reversions  Act  (31  &  32  Vict.  c.  4),  enacting 
that  no  purchase  of  any  reversionary  interest  shall  be  set  aside  merely 
on  the  ground  of  undervalue  (g). 

For  some  purposes  what  is  called  a  good  consideration  is  dis- 
tinguished from  a  valuable  consideration.  "A  good  consideration 
is  such  as  that  of  blood,  or  of  natural  love  and  affection,  when  a 
man  grants  an  estate  to  a  near  relation,  being  founded  on  motives  of 
generosity,  prudence,  and  natural  duty;  a  valuable  consideration  is 
such  as  marriage,  money,  or  the  like,  which  the  law  esteems  an 
equivalent  for  the  grant"  (r).  A  good  consideration  was  sufficient 
to  support  a  covenant  to  stand  seised  to  uses  in  favour  of  a  wife,  child 
or  blood  relation;  a  mode  of  conveyance  which  operated  by  force  of 
the  Statute  of  Uses,  without  transmutation  of  possession,  and  there- 
fore required  a  sufficient  consideration  in  equity  to  raise  the  use  (s). 
But  the  doctrine  has  no  further  application,  and  a  covenant  in  con- 
eidemtion  of,  or  a  promise  induced  merely  by,  natural  love  and 
affection  for  the  covenantee  or  promisee  is  a  voluntary  covenant  or 
promise  (t). 

A  doctrine  was  formerly  entertained  in  some  quarters  that  an 
express  promise  moved  by  a  previously  existing  moral  obligation 
furnished  sufficient  consideration  to  create  a  valid  contract.  But  it 
is  obvious  that  a  promise  moved  by  a  sense  of  moral  obligation  only, 
is  simply  voluntary;  and  it  is  now  settled,  in  accordance  with  the 
general  rule,  that  no  valid  contract  arises  from  it  (m)  .  Thus  in  a 
case  where  the  plaintiff,  who  had  expended  money  for  the  benefit 
of  a  person  whom  the  defendant  had  afterwards  married,  charged 
the  defendant  upon  a  promise  made  after  the  marriage  that  he  would 
pay  the  amount;  and  it  appeared  that  there  was  no  other  ground  to 
support  the  promise  than  the  moral  obligation  of  returning  the  benefit 
conferred  on  the  wife;  the  court  held  the  claim  to  be  bad  (x).  So  a 
promissory  note  which  is  given  out  of  gratitude  or  affection  or  other 

(?)  See  ante,  p.  292. 
(r)  2  Blackst.  Com.  297. 

(«)  Mildmay's  ease  (1584),  1  Co.  175;  Leake,  Law  of  Land,  86. 
(0  Jeferys  v.  Jeferys  (1841),  Cr.  &  Ph.  138;   Tweddle  v.  Atkinson  (1861).  30 
L.  J.  Q.  B.  265;  1  B.  &  S.  393. 

(«)  Beaumont  v.  Reeve  (1846),  15  L.  J.  Q.  B.  141;  8  Q.  B.  483. 
(«)  Eastwood  V.  Kenyan  (1840),  9  L.  J.  Q.  B.  409;   11  A.  &  E.  438. 
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moral  motive  is  not  binding  in  the  hands  of  the  promisee,  notwith- 
standing the  presumption  of  a  consideration  of  value  {y). 

There  are  some  cases  of  apparent  moral  obligation,  where  a  debtor, 
having  obtained  protection  or  discharge  by  law  without  satisfaction 
of  his  creditor,  renews  his  liability  by  a  simple  promise  to  pay  the 
debt;  as  the  promise  to  pay  a  debt  barred  by  the  Statute  of  Limita- 
tions; for  a  person  may  renounce  the  benefit  of  a  law  made  for  his  own 
protection  (2). — Simple  promises  to  pay  debts  discharged  by  bank- 
ruptcy are  now  deprived  of  all  legal  effect  by  the  modern  Bankruptcy 
Acts,  which  protect  the  bankrupt  from  any  proceedings  against  him 
in  respect  of  such  debts  {a).  But  a  bankrupt,  whether  he  has  ob- 
tained his  discharge  or  not,  may  enter  into  a  new  contract  to  pay  the 
debt,  if  supported  by  a  new  or  sufficient  consideration  (6).  Such  a 
promise  made  before  his  discharge  was  formerly  void  as  contravening 
sect.  126  of  the  Bankruptcy  Act,  1869,  which  requires  equality  of 
treatment  for  the  creditors  (c) .  Any  promise  made  after  full  age 
to  pay  any  debt  contracted  during  infancy  is  now  rendered  void  of 
effect  by  the  Infants'  Relief  Act,  1874,  as  already  noticed  {d). 

A  promise  to  perform  an  existing  legal  obligation,  without  some 
new  consideration  to  support  it,  is  a  voluntary  promise,  which,  unless 
made  under  seal,  does  not  'Create  any  new  obligation.  A  promise 
by  the  acceptor  of  a  bill  of  exchange  to  pay  the  bill  is  a  void  promise, 
unless  made  upon  a  new  consideration,  though  the  bill  has  been 
lost  (e);  but  a  promise  to  pay  a  lost  bill  upon  receiving  a  bond  of 
indemnity  and  discharge  was  held  to  be  supported  by  a  sufficient 
consideration  (/).  A  promise  by  the  maker  of  a  promissory  note 
payable  on  demand,  to  pay  the  amount  by  instalments,  was  held  to 
have  no  effect  in  discharge  of  the  original  note,  being  void  of  con- 
sideration {g).  But  a  promissory  note  taken  for  an  existing  debt 
is  valid,  because  it  operates  as  conditional  payment  (fe) .  A  promise 
under  seal  to  pay  a  previous  simple  contract  debt  is  valid,  and  may 

(y)  Holliday  v.  Atkinson  (1826),  5  B.  &  C.  501. 

(z)  See  post,  p.   737. 

(«)  Heather  v.   Webb  (1876),  46  L.  J.  C.  P.   89;  2  C.  P.   D.    1. 

lb)  Jukeman  \.  Cook  (1878),  48  L.  J.  Ex.  16a;  4  Ex.  D.  26;  WUd  v.  Tucker 
(1914),  83  L.  J.  K.  B.  1410;   [1914]  3  K.  B.  36. 

(c)  Ex  p.  Barrow  (1881),  50  L.  J.  C.  821;    18  Ch.  D.  464. 

((?)  Ante,  p.    395. 

(e)   Lewis  V.  Dodd  (1812),  4  Taunt.  602. 

(/)  Williamson  v.   demerits  (1809),  1   Taunt.  523. 

Ig)  M'Manus  v.  Bark  (1870),  39  L.  J.  Ex.  65;   L.  R.  5  Ex.  65. 

(A)  Dixon  V.  Nuttall  (1834),  3  L..  J.  Ex.  290;  1  Or.  M.  k  R.  307;  Stott  v. 
Fairlamb   (1883),  53  L.  J.   Q.  B.  47. 
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extinguish  the  debt  by  the  doctrine  of  merger  without  any  new  con- 
sideration (i). 

For  the  same  reason  the  performance  of  or  a  promise  to  perform 
an  existing  legal  obligation  is  not  a  valid  consideration ;  as  a  promise 
by  a  person  to  pay  his  own  debts  (fc) .  An  existing  debt  is  no 
consideration  to  support  a  promise  by  the  creditor  to  give  time  for 
payment  (l) .  And  if  a  debt  carries  interest,  a  promise  by  the  creditor 
to  give  an  extended  time  for  payment  in  consideration  of  the  debtor 
paying  the  interest  during  that  time,  is  void  (m) .  Upon  this  principle 
payment  of,  or  a  promise  to  pay,  part  of  a  certain  and  immediate  debt 
is  alone  no  consideration  for  the  discharge  or  forbearance  of  the 
residue  (re) .  And  in  the  case  of  an  unliquidated  or  uncertain  demand, 
or  a  disputed  debt,  payment  of  an  agreed  sum  is  a  suiScient  considera- 
tion for  a  discharge  of  the  demand  in  full  (o) . 

Upon  the  same  principle  the  performance  of  an  existing  contract 
by  one  of  the  parties  is  no  consideration  for  a  new  promise  by  the 
other  party  (p) .  Where  a  lessee  was  liable  to  an  action  for  breach 
of  covenant  to  repair,  a  promise  by  him  to  repair  by  a  certain  day 
was  held  to  be  no  consideration  for  a  promise  by  the  lessor  to  forbear 
bringing  an  action  until  that  day  (g) .  Where  seamen  have  bound 
themselves  to  serve  for  a  whole  voyage,  the  performance  of  their 
duties  during  the  voyage  forms  no  consideration  for  promises  of 
increased  pay;  and  therefore  where  some  of  the  crew  had  deserted,  a 
promise  by  the  captain  to  the  others  to  give  increased  wages  merely 
for  continuing  the  voyage  was  held  void  (r) .  But  where  in  conse- 
quence of  desertions  it  became  dangerous  to  continue  the  voyage,  the 
remaining  seamen,  not  being  bound  to  proceed,  were  at  liberty  to 
make  a  new  contract  stipulating  for  increased  pay  (s).  So  where 
owing  to  a  declaration  of  war  supervening,  the  crew  became  liable 
to  the  unexpected  risk  of  danger  to  life  and  limb,  and  the  loss  of 
personal  liberty,  they  were  held  entitled  to  exact  extra  remuneration 

(0  See  post,  p.  699. 

(k)  Per  cur.  Jones  v.  Wcdte  (1839),  5  Bing.  N.  C.  351. 

(0   Williams  v.  Stern  (1880),  49   L.  J.   Q.   B.  663;   5   Q.   B.   D.    409. 

(m)  Skerry  v.  Preston  (1813),  2  Chit.  245;  Orme  v.  Galloway  (1854).  23  L.  J. 
Ex.  118;  9  Ex.  344. 

(«)  Foalces  v.  B&er  (1,884),  54  L.  J.  Q.  B.  130;  9  Ap.  Oa.  605. 

(o)  Crowther  v.  Farrer  (1,850),  20  L.  J.  Q.  B.  298;  15  Q.  B.  677.  And  see 
King  V.  Pinsoneault  (1875),  44  L.  J.  P.  O.  42;  I/.  E.  6  P.  O.  245. 

(p)  Jackson  y.  Cobbin  (1,841),  10  L..  J.  Ex.   389;   8  M.  &  W.  790. 

(?)  Payley  v.  Soman  (1837),  6  L.  J.  C.  P.  309;   3  Bing.   N.  C.    915. 

(r)  Harris  v.  Carter  (1854),  23  L.  J.  Q.  B.  295;  3  E.  &  B.  559;  Fraser  ,. 
Eatton  (1857),  26  L.  J.  C.  P.  226;  2  C.  B.  N.  S.  512. 

(s)  Martl&y  v.  Ponsonby  (1857),  26  L.  J.  Q.  B.  322;  7  E.  &  B.   872. 
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for  continuing  the  voyage  (i) .  So  if  the  captain  dies  during  the 
voyage  the  mate  is  entitled  to  take  his  place  and  claim  captain's 
wages;  and  a  seaman  appointed  by  him  to  act  as  mate  is  entitled  to  the 
increased  wages  of  mate,  because  the  services  are  not  within  his 
duties  as  seaman  (m)  . — But  a  person  may  promise  to  a  third  party 
to  do  what  he  is  already  bound  to  do  by  contract  with  another;  and 
such  promise  is  a  sufficient  consideration  to  support  a  new  contract 
with  the  third  party;  as  in  the  case  of  a  promise  by  a  debtor  to  pay 
an  assignee  of  the  debt  {x) . 

Upon  the  same  principle  the  performance  of  a  legal  duty  affords 
no  consideration  for  a  contract.  Thus  it  has  been  held  that  the 
mere  maintenance  of  an  illegitimate  child  by  the  mother,  which  she 
is  bound  by  law  to  provide,  if  she  be  of  ability  to  do  so,  will  not 
support  a  promise  made  to  her  by  the  putative  father;  but  if  any 
provision  for  the  child  beyond  such  legal  maintenance  be  included 
in  the  consideration,  or  if  the  mother  agree  not  to  take  proceedings 
for  affiliation  against  the  putative  father,  the  consideration  is 
sufficient,  and  the  promise  valid  («/). — At  the  common  law  the  sheriff 
was  compelled  to  execute  process  without  fee  or  reward,  accordingly 
a  promise  to  pay  money  to  a  sheriff  or  his  officer  in  consideration  of 
his  performing  his  duty  is  void,  unless  the  claim  is  justified  under 
some  statute  (2;).  A  police  constable  may,  however,  recover  the 
amount  of  a  reward  offered  by  advertisement  for  giving  such  informa- 
tion as  would  lead  to  the  conviction  of  a  felon,  although  it  may  be 
his  duty  generally  to  give  information  without  reward  (a) . — Where 
money  is  exacted  by  a  person  for  doing  what  he  is  under  a  previous 
legal  obligation  to  do,  the  payment  is  in  general  considered  as  made 
under  compulsion,  and  the  money  may  be  recovered  back  as  a  debt 
implied  in  law  (h). 


(0  Liston  V.  S.S.  Carpathian  {owners)  (1915),  84  L.  J.  K.  B.  1135;  [1915] 
2  K.  B.  42.  ' 

(«)  Hanson  v.  Eoyden  (1S67),  37  L.  J.  C.  P.  66;  L.  E.  3  C.    P.  47. 

{x)  Morton  v.  Sum  (1837),  7  L.  J.  Q.  B.  104;  7  A.  &  E.  19;  Soatsow  v. 
Fegg  (1861),  31  L.  J.  Ex.  22i5;  6  H.  &  N.  295. 

(y)  FurilUo  V.  Growther  (1826),  7  D.  &  R.  612;  Crow/mrstv.  LaveracTt  (1852), 
22  L..  J.  Ex.  57;  8  Ex.  208;  Hmith  v.  Roohe  (1859),  28  L.  J.  C.  P.  23(7;  6 
C.  B.  N.  S.  233. 

(2)  BUhe  V.  Ha/oelock  (1813),  3  Camp.  374;  JDmv  v.  Parsons  (1819)  2  B.  &  A. 
562;   Smith  ».  Broadbeut  (1,892),  61  L.  J.  Q.  B.  490;    [1892]  1  Q.    B.  551. 

(ffl)  England  v.  Davidson  (1810),  9  L.  J.  Q.  B.  487;  11  A.  &  E.  856; 
Neville  ».  Kelli/  (1S63),  32  L.  J.  0.  P.  118;  12  C.  B.  N.    S.  740. 

(6)  See  ante,  p.  64. 
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Forbearance  to  sue  absolutely,  or  for  a  certain  time,  or  for  a 
reasonable  time,  by  a  person  wbo  bas  a  rigbt  of  action  is  a  valid 
consideration  for  a  promise  (c) .  A  guarantee  of  a  debt,  expressed 
to  be  made  "  in  consideration  of  your  forbearing  to  press  for  im- 
mediate payment  of  the  debt,"  no  time  being  stated,  was  held  good 
as  importing  forbearance  for  a  reasonable  time  (d) .  A  guarantee 
for  the  payment  of  a  debt  on  a  stated  day,  in  consideration  of  for-' 
bearanoe  for  which  no  time  is  stated,  is  construed  as  presumptively 
meaning  forbearance  until  the  day  stated  for  payment;  and  for- 
bearance for  that  period  is  a  condition  precedent  to  liability  upon 
the  guarantee  (e).  So  a  promissory  note  payable  at  a  future  date 
given  for  a  present  debt  is  valid,  being  in  substance  an  agreement  to 
suspend  the  remedy  for  the  debt  until  the  note  is  due,  or  if  the  bill  is 
in  the  hands  of  an  indorsee  for  value,  so  long  as  it  is  outstanding  not-' 
withstanding  it  may  be  overdue  and  dishonoured  (/).  Forbearance 
in  fact  is  a  sufficient  consideration  to  support  a  promise  made  upon 
condition  of  such  forbearance,  though  there  is  no  binding  contract 
to  forbear  (g);  and  a  promissory  note  payable  with  interest  on  demand 
given  by  a  third  party  for  the  debt  of  another,  which  was  not  sued 
upon  under  an  understanding  that  time  would  be  given  to  the  debtor, 
was  held  valid  as  supported  by  a  sufficient  consideration  (h).  For- 
bearance of  an  execution  against  a  debtor  is  a  sufficient  consideration 
for  a  promise  by  a  third  party  to  pay  a  larger  amount  than  the 
debt(i). 

Equitable  rights  are  recognised  in  law  as  supplying  sufficient  con- 
sideration of  a  contract,  in  respect  of  the  forbearance,  release,  or 
assignment  of  such  rights;  as  the  release  by  a  mortgagor  of  his  equity 
of  redemption  (k) ;  the  assignment  in  equity  of  the  beneficial  interest 
in  a  debt  (I) ;  or  the  assignment  of  the  benefit  of  a  contract  for  a 
purchase  or  lease  of  land  (m) . 

(o)  WaUtts  V.  Kennedy  (1831),  1  L.  J.  0.  P.  4;  8  Bing.  5;  Wigan  v.  Enff. 
4  Scott.  Law  Life  Assce.  (190,8),  78  L.  J.  C.  120;  [1909]  1  Ch.  291;  Glegg'  v. 
Bromlei/  (1912),  81  L.  J.  K.  B.  1081;   [1912]  3  K.  B.  474. 

(d)  Oldershaw  v.  King   (1.857),  27   L.   J.   Ex.    120;    2  H.   &  N.   517. 

(e)  SoU  V.  Cozens  (1.856.),  25  L.  J.  C.  P.  254;  18  0.  B.  673. 

(/)  Baker  v.  Walher  (1,845),  14  L..  J.  Ex.  371;  14  M.  &  W.  465;  Balfour  v. 
■Sea  Fire  Life  Assce.  (1S57),  27  L.  J.  O.  17;  3  C.  B.  N.  S.  300;  Ea)  p.  I>ebtor 
(1907),  77  L.  J.  K.  B.  409;  [190,8]  1  K.  B.  344. 

(«■)  Wilby  V.  Elffee  (1,875),  44  L.  J.  C.  P.  254;  Fullerton  v.  Prov.  Bh.  of 
Ireland  (1903),  72  L.  J.  P.  C.  79;  [1903]  A.  C.  309.  Eyams  v.  Stuart  King. 
(190,8),  77  L.  J.  Q.  B.  794;  [1908]  1  K.  B.  6.96. 

(A)  Crears  t.  Hunter  (1S87),  56  L.  J.  Q.  B.  518;  19  Q.  B.  D.    341. 

(i)  Smith  V.  Algar  (1S30),  9  L.  J.  0.  S.  K.  B.  79;   1  B.    &  Ad.  6:03. 

(K)  Thorpe  v.  Thorpe  (1701),  1  Ld.  Eaym.  663. 

(O  Moulsdale  v.  Birchall   (1672),  2   W.  Bl.  S20. 

(«»)  Price  V.  Seaman  (1,825),  4  L.  J.  O.  S.  K.  B.  4;   4  B.    &'  0.  525. 
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Pretended  rights  and  claims  which  are  void  in  law  or  equity  will 
not  supply  a  valid  consideration.  A  release  of  all  interest  in  an  estate, 
reserving  a  lien  for  a  debt,  by  a  person  who  in  fact  had  no  interest 
except  the  lien,  was  held  to  be  no  consideration  for  a  promise  to  pay 
the  debt  {n) .  The  giving  up  of  a  security  for  a  debt,  after  the 
creditor  has  released  the  debt,  is  no  consideration  to  the  debtor; 
because  the  creditor  has  no  longer  any  right  to  retain  it  (o) . — So 
forbearance  of  suit  where  there  is  no  cause  of  action  or  no  party 
liable  to  be  sued  is  no  consideration:  as  forbearing  to  sue  an  heir 'on 
the  bond  of  his  ancestor  in  which  he  was  not  bound  {p) ;  forbearance 
by  the  assignee  lof  a  bond,  upon  which  by  reason  of  equities  sub- 
sisting between  the  obligor  and  the  assignor  he  has  no  right  to  sue  {q) . 

Disputed  and  doubtful  claims  to  legal  or  equitable  rights  will 
support  the  consideration  for  a  promise  (r) ;  and  forbearing  to  sue 
for  or  releasing  a  hona  fide  claim  which  is  reasonably  doubtful  in 
fact  or  in  law,  though  no  proceedings  have  been  commenced,  is  a 
good  consideration  (s) .  Forbearance  to  apply  for  costs  which  are 
in  the  discretion  of  the  court  is  a  valid  consideration  for  a  promise 
to  pay  them  (t).  The  withdrawal  of  a  distress  for  rent  in  arrear, 
the  amount  of  which  is  disputed,  is  a  good  consideration  for  a  promise 
to  pay  a  certain  sum  (m)  .  Biut  unless  there  appears  some  reasonable 
ground  of  dispute  between  the  parties,  a  compromise  made  in  con- 
sideration of  forbearing  to  sue  is  not  binding  {x) . — ^Where  an  action 
has  been  commenced,  a  promise  made  in  consideration  of  staying  pro- 
ceedings is  presumed  against  the  promiser  to  have  been  well  founded; 
and  it  lies  upon  the  promiser  to  show  that  there  was  no  good  or  doubt- 
ful cause  of  action  forborne,  to  the  knowledge  of  the  plaintiff,  in  orden 
to  discharge  himself  from  the  promise  (?/) .  If  a  person  commences 
legal  proceedings,  knowing  that  he  has  no  cause  of  action,  staying 
the  proceedings  would  be  no  consideration  to  support  a  promise  to 
pay  the  amount  claimed  (2). 

(«)  Kai/e  V.  Button  (l&U),  13  L.  J.  C.  P.  183;  7  Man.  &  G.    807. 

(0)   Cowper  V.  Green  (1,841),  10  L.  J.  Ex.  346;   7  M.  &  W.  633. 

Qp)  Barber  v.  Fox  (1670),  2  Wma.  Saund.  41.8. 

(?)   Graham  v.  Johnson  (1.869),  38  L.  J.  C.  374;   L.  E.  8  Eq.  36. 

(r)  Haigh  v.  BrooTcs  (1.839),  10  A.  &  B.  309;  Imoi/s  case  (1853),  22  L.  J.  C. 
732;  4  Be  G.  M.  &  G.  356;  Orrell  v.  Coppooh  (1837),  26  L.  J.  0.  269;  Keewm 
V.  Eamdley  (1.864),  2  De  G.  J.  &  S.  283. 

(a)   Miles  V.  New  Zmland  Co.  (1886),  55  L.  J.  C.  801;  32  Ch.  D.   266. 

(0   Braoemell  v.  Williams  (1866),  L.  R.  2  0.  P.  196. 

(«)  STceate  v.  Beale  (1840),  9  L..  J.  Q.  B.   223;   11  A.  &  E.    983. 

(»)  Edwards  v.  Baugh  (1843),  12  L.  J.  Ex.  426;  11  M.  &  W.  641;  Thomson 
V.  Eastwood  (1877),  2  Ap.  Ca.  215. 

(y)  Tempson  v.  Kiwwtes  (1849),  18  L.  J.  0.  P.  222;  7  C.  B.  651;  Crowther  v. 
Farrer  (1850),  20  L.  J.  Q.  B.  298;  15  Q.  B.  677. 

(«)   Wade  V.  Simeon  (1846),  15  L.  J.  0.  P.  114;  2  0.  B.  548. 
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When  arrest  on  civil  process  was  available,  the  discharge  of  a 
prisoner  from  an  illegal  execution  was  no  consideration  to  support 
a  promise;  but  an  execution  was  presumed  to  be  legal  and  regular 
until  the  contrary  was  proved ;  and  it  was  incumbent  on  the  promisor 
to  show  that  it  was  illegal  to  the  knowledge  of  the  promisee  in  order 
to  avoid  the  promise  (a) .  If  the  execution  was  merely  irregular, 
requiring  an  application  to  the  court  for  a  discharge,  the  discharge 
at  the  instance  of  the  promiser  was  a  valid  consideration  (6) . — A 
promise  to  conduct  proceedings  in  bankruptcy  against  a  person  in 
such  a  manner  as  to  injure  his  credit  as  little  as  possible  was  held 
to  be  no  consideration  for  a  promise  to  pay  the  costs ;  being  merely  a 
promise  not  to  abuse  the  process  of  the  court  (c).  Ai  promise  not  to 
disclose  matters  defamatory  of  another  is  not  a  valid  consideration, 
because  it  is  a  duty  to  disclose  such  matters  upon  a  justifiable  occasion 
but  not  otherwise,  and  therefore  the  promise  must  be  either  void  or 
illegal  (d) . 

Marriage  is  a  valid  consideration  between  the  parties  to  the 
marriage;  as  in  the  contract  of  mutual  promises  to  marry  (e).  And 
it  is  a  valid  consideration  for  a  promise  by  a  third  party  made  to  either 
of  the  parties  to  the  marriage  (/) .  And  the  rescission  of  mutual 
promises  to  marry  is  a  valid  consideration  for  a  promise  by  one  of 
the  parties  to  pay  a  sum  of  money  to  the  other  {g) . — Marriage,  or  a 
promise  of  marriage,  is  a  valid  consideration  for  a  promise  to  convey 
or  charge  land  or  other  property  in  settlement  upon  the  marriage  (h) . 
And  a  conveyance  made  in  consideration  of  marriage  is  valid  as 
against  a  subsequent  purchaser  for  value,  and  as  against  general 
creditors  (i) ;  if  made  in  favour  of  persons  who  are  deemed  to  be 
within  the  consideration  of  the  marriage;  namely,  the  husband  and 
wife,  and  the  survivor  of  them,  and  the  issue  of  the  marriage  (fc) .    All 

(«)  Smith  V.  Monteith  (1844),  14  1>.  J.  Ex.  22;  13  M.  &  W.  427. 

(i)  Butcher  v.  Steimrt  (1843),   12  L.  J.  Ex.   391;    11  M.   &  W.   857. 

(o)  Sraoewell  v.  Williams  (186«),  L.  R.  2  0.  P.  196. 

id)  Brown  v.  Brine  (1875),  45  L.  J.  Ex.  129;  1  Ex.  D.  5. 

(«)  Sarrison  v.  Cage  (1697),  1  Ld.  Eaym.  386;   5  Mod.  412. 

(/)  SMdwell  V.  Shadwell  (1860),  30  L.  J.  C.  P.  145;  9  C.  B.  N.  S.  159. 
See  ante,  p.  419. 

iff)  Baker  v.  Smith,  cited  T.  Kaym.  400. 

(h)  Fremowlt  v.  Bedire  (1718),  1  P.  Wms.  429.  See  Mornington  (Oountess) 
V.  Keane  (1858),  27  L.  J.  C.  791;  2  De  G.  &  J.  292;  Re  Parhm  (1892),  62 
L.  J.  C.  55;  [1892]  3  Oh.  510. 

(0  Richardson  v.  Rorton  (1843),  13  L.  J.  0.   186;   7  Beav.   112. 

(J)  Nairn  v.  Browse  (1802),  6  Ves.  752;  IHlkes  v.  Broadmead  (1860).  30 
L.  J.  0.  268;  2  De  G.  P.  &  J.  556.  See  Kevan  v.  Crawford  (1877),  4(3 
L.  J.  C.  729;  6  Oh.  D.  29. 
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other  persons,  even  if  related  to  the  husband  or  wife,  as  the  children 
of  a  former  marriage  of  the  wife,  are  deemed  volunteers,  excefpt  in 
the  ease  of  settlements  falling  within  the  27  Eliz .,(?). — A  post- 
nuptial settlement  is  voluntary  as  regards  the  consideration  of 
marriage,  because  it  is  a  past  consideration  (m). 

The  tenure  of  land  involves  a  consideration  in  the  implied  obliga- 
tions of  the  tenancy,  although  no  rent  or  services  or  other  consideration 
is  expressly  reserved  or  stipulated;  and  therefore  a  grant  of  land  for 
a  particular  estate,  in  tail  or  for  life  or  for  years,  as  creating  a  tenure, 
requires  no  further  consideration;  but  a  grant  in  fee  since  the  statute 
of  Quia  Emptor es,  as  it  creates  no  new  tenure,  requires  a  consideration, 
at  least  nominal,  or  an  express  declaration  of  uses,  in  order  to  rebut  a 
resulting  use  in  the  grantor  (n) .  Hence  an  agreement  for  a  lease  is 
sufficiently  supported  by  the  tenure  to  be  thereby  created  without 
any  other  consideration  (o).  And  an  assignment  of  leasehold  estate 
is  sufficiently  supported  by  the  liabilities  and  covenants  of  the  lease 
undertaken  by  the  assignee  {p) .  The  consideration  of  tenure  in 
such  cases  is  sufficient  as  a  valuable  consideration  in  equity  to  protect 
the  tenant  or  lessee  against  a  prior  equitable  incumbrance  of  which 
he  had  no  notice  (g);  but  it  is  not  alone  a  sufficient  consideration  to 
support  a  settlement  impeached  under  the  13  Eliz.  c.  5,  as  a  fraud 
upon  creditors  (r) . 

One  and  the  same  consideration  is  sufficient  to  support  several 
distinct  promises  made  in  respect  of  it;  and  in  general  in  a  written 
agreement  all  the  promises  would  be  construed  as  referable  to  the 
consideration  (s).  If  the  consideration  expressed  is  divisible  and 
partly  void  for  uncertainty  or  any  other  reason,  it  may  be  so  far 
rejected,  and  the  promise  supported  by  so  much  as  is  valid  and 
8u!bstatntial  (t) .  If  the  promise  consists  of  several  matters  and  is 
divisible,  the  consideration  may  be  attributable  to  part  only,  leaving 


(0  De  Mestre  v.  West  (1891),  6.0  L.  J.  P.  C.  66;  [1891]  A.  C.  264;  Att.-Gen. 
V.  Jacobs  Smith  (1895),  64  L.  J.  Q.  B.  605;  [1895]  2  Q.  B.   341. 

(m)  Butterfield  v.  Heath  (1852),  22  L.  J.  C.  270;  15  Beav.  408;  Shurmur  v. 
Sedffwick  (1883),  53  L.  J.  C.  87;  24  Oh.  D.  597. 

(«)  Perkins.  SB.  533—537;  Barker  v.  Keate  (1678),  1  Mod.  262;  Powlef  v. 
JFalJcer  (1793),  5  T.  R.  373. 

(o)   Kinff's  Lmseholds  (1873),  L.  R.  16  Eq.  521. 

Ip)  Price  V.  JenJdns  (1877),  46  L.  J.  C.  805;  5  Ch.  D.  619. 

(?)   Harris  \.  Tubb   (1888),  58  L.  J.  C.   434;   42  Oh.   D.   79. 

(»•)  Re  Eidler  (1883),  52  L.  J.  0.  343;  22  Ch.  D.  74. 

(s)  Harris  v.  Venables  (1872),  41  L.  J.  Ex.  180;   L.  R.  7  Ex.  235. 

(0   King  v.  Sears  (1835),  4  L.  J.  Ex.  181;  2  Cr.  M.  &  R.  48. 
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the  rest  unsupported  by  any  consideration.  As  where  a  guarantee 
was  given  in  terms  to  pay  for  all  the  gas  to  be  supplied  on  certain 
premises,  and  also  to  pay  all  arrears  then  due  for  gas  supplied;  the 
only  consideration  being  the  future  supply  of  gas,  the  promises  were 
construed  to  be  divisible;  the  former  was  held  valid  in  respect  of  any 
gas  to  be  supplied  under  it,  and  the  latter  void  as  given  for  a  past  con- 
sideration (m)  .  So  a  bill  of  exchange  may  be  given  for  sums  attribu- 
table respectively  to  several  considerations,  some  of  which  are  void 
or  have  failed  (a;) . — Where  any  part  of  the  consideration  is  illegal 
it  is  not  merely  void  and  inoperative,  but  it  generally  renders  the 
whole  transaction  illegal,  and  the  promise  induced  in  any  degree  by 
such  consideration  is  whoUy  void.  But  if  the  promise  be  divisible 
and  apportionable  to  the  several  parts  of  the  consideration,  the 
promise,  so  far  as  it  is  not  attributable  to  the  illegal  consideration, 
may  be  valid  {y) . 

In  contracts  with  executory  considerations,  the  execution  of  the 
consideration  may  form  a  condition  precedent  to  the  liability  upon 
the  promise,  and  the  failure  of  the  consideration  then  discharges 
the  promise.  If  the  execution  of  the  consideration  does  not  form  a 
condition  precedent  to  the  liability  upon  the  promise,  failure  of 
execution  does  not  affect  the  promise,  but  has  the  effect  only  of  a 
breach  of  contract,  giving  a  claim  for  damages.  The  dependence  of 
the  promise  on  the  one  side  upon  the  execution  of  the  consideration  on 
the  other  is,  for  the  most  part,  a  question  of  construction  of  the  terms 
of  the  contract,  which  is  dealt  with  hereafter  in  treating  of  contracts 
on  the  side  of  the  promise  {z)  .^Where  money  has  been  paid  for  a 
consideration  which  entirely  fails,  the  money  may  in  general  be 
recovered  back;  and  a  contract  or  debt  is  implied  in  law  to  that 
effect  (a) . 

(«)   Wood  V.  Benson  (1831),  1  L.  J.  Ex.   18;   2  Or.   &  J.   94. 

(x)  Darnell  v.  WUliams  (1817),  2  Stark.  166;  SouthaU  v.  Rigg  (1851).  20 
L.  J.  C.  P.  145;  11  C.  B.  481. 

iv)  Shacleell  v.  Rosier  (1836),  5  L.  J.  C.  P.  193;  2  Bing.  N.  0.  634;  Kearney 
V.  Whitehaven  Colliery  (1893),  62  L.  J.  M.  C.  129;  [1893]  1  Q.  B.  700;  Goodson 
V.  Grierson  (1908),  77  L,  J.  K.  B.  507;  [1908]  1  K.  B.  761. 

(«)  See  next  Chapter. 

(a)  See  ante,  p.   70. 
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The  promise  in  a  contract  may  be  made  in  express  terms ;  or  it  may 
be  presumed  from  the  facts  and  circumstances  creating  the  contract ; 
or  under  certain  circumstances  it  may  be  implied  in  law:  these  dis- 
tinctions refer  to  the  mode  of  formation  of  the  contract  and  have  been 
already  noticed.  The  promise  may  be  varied  according  to  the  specific 
object  or  purpose  to  which  the  contract  is  applied;  but  it  is  not  within 
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Promises  may  be  absolute  or  conditional.  An  absolute  promise  is 
due  immediately,  and  independently  of  any  event  or  contingency; 
as  a  debt  due  and  payable  at  the  present  time.  Such  a  debt  arises 
upon  a  promissory  note  payable  on  demand,  which  is  held  to  be  a 
present  debt  due  and  payable  without  demand  (a). — A  conditional 
promise  is  one  of  which  the  performance  becomes  due  only  after  a 
lapse  of  time,  or  upon  the  happening  of  some  event,  certain  or  un- 
certain. The  lapse  of  time  and  the  happening  of  the  event  are  then 
conditions  precedent,  in  reference  to  the  liability  for  performance 
of  the  promise. — A  promise  may  also  be  conditional,  as  being  subject 
to  cease  or  be  discharged  upon  some  event  or  contingency,  which  is 
then  a  condition  subsequent:  as  a  bond  with  condition,  which  accord- 
ing to  the  literal  construction  is  an  acknowledgment  of  a  debt  due 
to  the  obligee,  conditioned  to  be  void  on  the  performance  of  some  act 
or  on  the  happening  of  some  event.  But  the  legal  effect  of  the  bond 
is  to  secure 'the  performance  or  the  event  stipulated  for  in  the  con- 
dition; and  in  substance  it  constitutes  a  liability  to  pay  conditional 
on  a  breach  of  the  condition;  the  amount  payable  being  restricted  by 
law  to  the  damages  occasioned  by  the  breach  (fi).  Other  instances 
of  conditions  subsequent  occur  in  charter-parties  containing  a  clause 
of  cesser  of  liability  upon  the  shipment  of  the  cargo  (<?);  and  in 
contra.cts  reserving  conditions  of  forfeiture  or  of  rescission  at  the 
option  of  one  or 'other  of  the  parties  (d).  And  as  a  condition  annulling 
the  entire  promise  is  valid,  a  right  to  vary  some  part  only  of  the 
promise  is  effective  (e). 

Contracts  may  be  conditional  upon  mere  lapse  of  time;  as  a  debt 
payable  at  a  future  time  debitum  in  prasenti  solvendum  in  juturo, 
which  is  subject  to  the  condition  precedent  that  the  specified  time 
must  elapse  before  the  debt  becomes  absolutely  due  and  payable;  as 
a  debt  for  goods  sold  with  a  fixed  period  of  credit;  a  debt  upon  a  bill 
or  note  payable  at  a  future  date.  Where  goods  are  sold  upon  a 
contract  to  pay  for  them  by  a  bill,  and  the  bill  is  given,  the  price 
cannot  be  recovered  until  the  period  of  the  bill  has  elapsed;  and  if 
the  contract  is  broken  by  not  giving  the  bill,  the  remedy  is  by  an 

(o)  Norton  v.  Ellam  (1837) ,  6  L.  J.  Ex.  121 ;  2  M.  &  W.  461 ;  Bartrum  v.  Caddy 
(1838),  8  L.  J.  Q.  B.  31;  9  A.  &  B.  275. 

(fi)  See  post,  p.  817. 

(c)  See  ante,  p.   'A&Q. 

Id)  See  post,  p.  -192. 

(e)  British  Equitable  Assoe.  v.  Bmly  (1905),  75  L.  J.  C.  73;  [1906]  A.  C.  35; 
Whitehouse  v.  Rugli  (1906),  75  L.  J.  C.  677;    [1906]  2  Oh.  283. 
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action  for  the  breach  complained  of  (/).  So  wages  may  be  due, 
though  not  payable  until  a  future  day  {g) ;  but  there  is  no  debt  for 
accruing  wages  until  earned  and  accrued  due  (h).  Calls  made  upon 
shares  in  a  company  are  debts  owing  from  the  time  of  making  the 
calls,  though  a  limit  of  time  is  allowed  for  payment  (^).  A  bill 
given  for  a  debt  merely  suspends  the  remedy,  consequently  the  amount 
of  a  debt  for  which  an  acceptance  has  been  given  may  be  subject 
to  a  lien  under  articles  of  association  providing  that  the  company 
shall  have  a  lien  upon  the  shares  of  a  member  for  any  money  "  due," 
unless  it  appears  from  the  context  that  the  word  "  due  "  is  only 
intended  to  apply  to  debts  due  and  payable,  and  not  to  debts  due 
but  payable  at  a  future  date  (fc).  , 

A  contract  or  debt  may  be  incurred  upon  terms  which  limit  the 
right  of  the  creditor  to  payment  out  of  a  special  fund,  making  the 
raising  and  sufficiency  of  the  fund  a  condition  precedent  to  the 
liability;  in  which  case  the  promiser  would  not  become  absolutely 
liable  unless  the  fund  failed  through  his  own  default.  On  the  other 
hand  a  particular  fund  may  be  the  primary  fund  for  payment,  in 
which  case  the  promise  is  deemed  to  be  absolute  (I).  As  in  the  case 
of  a  loan  made  to  promoters  for  the  expenses  of  forming  a  company, 
"  to  be  repaid  out  of  the  calls  on  shares  "  (m').  A  policy  of  insurance 
covenanting  that  the  capital  stock  and  funds  of  the  company  alone 
should  be  liable  to  pay  the  losses  insured  restricts  the  remedy  to  the 
funds  of  the  company  (n) .  And  a  covenant  by  an  executor  to  advance 
money  to  a  legatee  "  out  of  the  assets  "  of  the  testator,  upon  receiving 
an  indemnity,  was  construed  as  an  absolute  covenant,  independent 
of  the  receipt  of  assets^  but  the  decisions  and  dicta  relative  to  the 
case  of  trustees  seeking  to  limit  their  liability  to  the  assets  to  the 
exclusion  of  their  personal  liability  are  not  on  a  very  satisfactory 

(/)  Button  V.  Solomonson  (1803),  3  B.  &  P.  582;  Paul  v.  Dod  (1846),  15  L.  J. 
C.  P.  177;  2  0.  B.  800:  Wayne's  Merthyr  Steam  Coal  Co.  v.  Morewood  (1877),  46 
L.  J.  Q.  B.  746. 

ig)  Walsh  v.  Walley  (1874),  43  L.  J.  Q.  B.  102;  L.  B.  9  Q.   B.  367. 

(A)  Boston  Beep  Stea  Fishing  C\o.  v.  Ansell  (1888),  39  Ch.  D.   339. 

(«)  Bawes'  ease  (1869),  38  L.  J.  C.  512. 

(Jt)  Me  London,  Birm.  #  S.  Staffs.  Bk.  (1865),  34  L.  J.  C.  418;  34  Beav.  332; 
Re  Stoohton  Malleable  Iron  Co.    (1875),  45  L.   J.  O.  168;    2  Ch.   D.    lOa. 

(J)  PUbrow  V.  Pilbrow's  Atmospheric  Ry.  (1848),  17  L.  J.  0.  P.  166;  5  0.  B. 
440;  8.  Pearson  #  Son,  Ltd.  v.  Dublin  #  S.  E.  Ry.  (1909),  78  L.  J.  P.  C.  91; 
[1909]  A.  C.  217.     See  Williams  v.  Hathaway  (1877),  6  Ch.  D.   544. 

(ot)  Scott  V.  Ebury  {Lord)  (1867),  36  L.  J.  0.  P.  161;  L.  E,.  2  C.  P.  255. 

(«)  Ex  p.  Prince  of  Wales  Life  Assce.  (1859),  28  L.  J.  C.  335;  3  De  G.  & 
J.  660. 

L.  30 
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footing  (o).  A  personal  liability  is  not  excluded  or  modified  by 
reason  that  the  covenanting  parties  have  a  remedy  over  against  a 
fund  (p). 

Contracts  may  be  conditional  upon  the  happening  of  some  event 
which  is  certain,  but  the  time  of  happening  of  which  is  uncertain, 
as  a  post  obit  bond  which  is  payable  at  death;  or  a  covenant  by  a 
person  that  his  heirs  or  executors  after  his  death  shall  pay  a  sum  of 
money  {q).  Contracts  may  be  conditional  upon  the  happening  of 
some  event  or  contingency  which  is  altogether  uncertain ;  as  contracts 
of  insurance  against  losses  by  perils  of  the  sea  or  by  fire;  contracts 
of  guarantee;  the  contract  of  a  shareholder  in  a  company  to  pay  calls. 
Another  familiar  form  of  conditional  promise  arises  in  the  cases  of 
tenders  to  supply  goods  or  to  perform  certain  work,  which  do  not 
bind  the  promisee  to  give  any  order  in  furtherance  of  the  contract, 
but  bind  the  party  tendering  to  execute  any  order  that  may  be 
given  (r) . — ^A  bill  of  exchange  may  be  accepted  payable  upon  a  con- 
dition, if  the  holder  will  take  such  an  acceptance;  and  it  is  then  not 
absolutely  due  until  the  condition  is  satisfied  (s):  as  an  acceptance 
payable  upon  delivery  of  a  bill  of  lading  {t) ;  or  "  when  a  navy  bill 
was  paid  "  (m).  An  acceptance  is  primta  facie  general,  and  a  qualified 
acceptance  is  construed  strictly  against  the  acceptor  {x). — A  bill  or 
note  may  be  drawn  payable  on  a  future  event  of  certain  occurrence, 
so  that  the  money  must  become  payable  at  a  determinable  future 
time;  but  if  on  an  uncertain  contingency  it  ceases  to  be  a  bill  or 
note  {y).  Such  an  instrument  would  not  be  negotiable;  nor  would 
it  be  attended  with  the  presumption  of  consideration;  and  an  action 
could  bo  brought  upon  it  only  as  an  ordinary  agreement,  of  which 
the  consideration  must  be  alleged  and  proved  {z).  An  instrument 
promising  to  pay,  subject  to  the  contingency  of  the  liability  ceasing 

(o)  Bain  v.  Kirle  (1849),  18  L.  J.  Q.  B.  63;  Watling  v.  Lewis  (1911),  80 
L.  J.  C.  242;  [1911]  1  Oh.  414;  per  Buckley,  L.J.,  In  re  Robinson's  Settlement 
(1912),  81  L.  J.  C.  393;  [1912]  1  Cli.  717. 

(p)  Burt  V.  Jiull  (1894),  64  L.  J.  Q.  B.  232;  [1895]  1  Q.  B.  276;  In  re  Porter, 
Amphlett  #  Jones  (1912),  81  L.  J.  C.  544;   [1912]  2  Ch.  98. 

(?)  Coope  V.  Cresswell  (1876),  36  L.  J.  0.  114;  L.  E.  2  Oh.  112. 

Ir)  G.  N.  By.  v.  Witham  (1873),  43  L.  J.  C.  P.  1;  L.  R.  9  C.  P.  16; 
R.  V.  Demers  (1899),  69  L.  J.  P.  0.  5;  [1900]  A.  0.  103. 

(«)  Bills  of  Exchange  Act,  1882,  a.  19;  Julian  v.  Shobrooke  (1753),  2  Wils.  9. 

(<)  Smith  V.  Vertue  (186fl),  30  L.  J.  0.  P.  56;  9  0.  B.  N.  S.  214. 

(«)  Pierson   v.  Dunlop    (illl),   Cowp.   571. 

(k)  Mei/er  §  Co.  v.  Deoroix,  Verleaj  ^-  Cie.  (1891),  61  L.  J.  Q.  B.  205;  [1891] 
A.  C.  520. 

{y)  Bills  of  Exchange  Act,  1882,  ss.  3,  11 ;  Cooke  v.  Colehan  (1744),  2  Stra.  1217. 

(z)  Bills  of  Exchange  Act,  1882,  s.  83;  Carlos  v.  Fanoourt  (1794),  5  T.  E.  482; 
Bill  V.  Halford  (1801),  2  B.  &  P.  413;  Robins  y.  May  (1839),  9  L.  J.  Q.  B.  22; 
11  A.  &  E.  213. 
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upon  some  event,  as  upon  the  death  of  the  payee,  is  a  special  agree- 
ment which  cannot  be  treated  as  a  bill  or  note  (a). 

A  promise  cannot  be  conditional  on  the  mere  will  of  the  promiser; 
for  by  promising  to  do  a  thing  only  in  case  it  please  himself  he 
is  not  bound  to  anything.  Agreements  for  service  in  which  the 
^remuneration  is  left  to  the  discretion  of  the  employer  create  no 
binding  contract  (6).  A  grant  of  land  made  in  consideration  of  a 
•covenant  by  the  grantee  to  build  upon  the  land  conveyed  such  a 
house  as  he  (the  grantee)  should  think  fit  was  held  to  be  purely 
voluntary  (c). — But  a  contract  may  be  made  terminable  at  the  will 
of  one  of  the  parties,  and  will  be  valid  until  so  determined;  as  in 
the  case  of  a  partnership  at  will  which  may  be  determined  arbitrarily 
And  without  reason  assigned  (d).  So  upon  the  construction  of  a 
contract  to  employ  an  architect,  it  was  held  that  his  employer  might 
determine  the  contract  without  being  liable  to  pay  for  the  services 
actually  rendered  ,(e). 

A  promise  may  be  made,  upon  a  valid  consideration,  to  make  a 
^iertain  disposition  of  property  by  will;  and  although  the  promiser 
cannot  be  compelled  to  make  a  will  according  to  his  promise,  his 
estate  will  be  bound  by  the  promise,  after  his  death,  either  to  make 
compensation  in  damages,  or  to  the  specific  disposition  of  the  property 
according  to  his  undertaking  (/).  The  promise  must  clearly  show 
an  absolute  intention  to  make  such  a  will,  and  not  merely  a  present 
revocable  testamentary  j.ntention  {g).  And  it  must  be  made  to  the 
promisee  and  accepted  by  him  as  a  binding  obligation  {h).  And  a 
promise  to  leave  "  a  share  "  of  the  testator's  property  does  not  bind 
the  promiser  to  leave  a  share  equal  to  that  of  other  beneficiaries  under 
his  will  (i).     A  promise  to  make  a  certain  disposition  of  land,  or 

(«)  Bills  of  Exchange  Act,  1882,  ».  83;  Worley  v.  Harrison  (1835),  5  L.  J  K.  B. 
17;  3  A.  &E.  669. 

(i)  Taylor  v.  Brewer  (1813),  1  M.  &  S.  290;  Roberts^.  Smith  (1859),  28  L.  J. 
Ex.  164;  4  H.  &  N.  315.     See  Lahe  v.  Campbell  (1862),  5  L.  T.  N".  S.  582. 

(e)  Rosher  v.  Williams  (1875),  44  L.  J.  C.  419;   L.  R.  20  Eq.  210. 

{cL)  PartnersMp  Act,  1890,  ss.  26,  32;  Hendry  \.  Turner  (1886),  55  L.  J.  C. 
562;  32  Ch.  D.  355. 

(e)  Mofatt  V.  Laurie  (1855),  24  L.  J.  C.  P.  56;  15  C.  B.  583. 

(/)  Bammersley  v.  Ee  Biel  (1845),  12  CI.  &  F.  45;  Coverdale  v.  Eastwood 
(1872),  42  L.  J.  C.  118;  L.  R.  15  Eq.  121. 

(?)  Maunsell  v.  Hedges  (1854),  4   H.  L.  C.   1039. 

Ih)  Baxter  v.  Gray  (1842),  11  L.  J.  0.  P.  63;  3  Man.  &  G.  771;  Dashwood 
T.  Jermyn  (1879),  12  Oh.  D.  776. 

(j)  Me  Fickus  (1899),  69  L.  J.  O.  161;   [1900]  1  Ch.  331. 

30    (2) 
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of  any  interest  in  land,  by  will  is  within  the  fourth  section  of  the 
Statute  of  Frauds  and  must  be  proved  in  writing  (fe). 

A  promise  to  pay  for  work  upon  condition  of  the  work  being  done 
to  the  approval  of  the  promisee  is  valid:  as  a  contract  with  an 
architect  to  prepare  plans  subject  to  approval  (I).  In  such  cases  the 
condition  of  approval  must  presumptively  be  exercised  in  a  reasonable^ 
and  not  arbitrary  or  capricious  manner  (m).  It  may  be  stipulated 
that  the  approval  shall  be  quite  arbitrary;  and  then  the  only  restric- 
tion is  that  it  must  be  exercised  in  good  faith,  however  unreasonably, 
and  not  merely  for  the  purpose  of  defeating  the  contract  (n).  Upon 
the  same  principle  policies  of  insurance  containing  the  condition  that 
the  assured  shall  furnish  to  the  insurers  such  evidence  or  information 
as  they  may  think  necessary  to  establish  the  claim  are  construed  tO; 
mean  such  evidence  only  as  the  insurers  may  reasonably,  and  not 
unreasonably  and  capriciously  require  (o).  So  with  deeds  of  assign- 
ment for  the  benefit  of  creditors,  requiring  the  creditors  to  verify 
their  debts  by  such  evidence  as  the  trustee  shall  think  fit  ('p).  An 
agreement  to  take  a  lease  "  provided  the  terms  of  the  draft  lease  are 
reasonable  in  our  estimation  "  was  held  to  leave  the  terms  open  to 
further  negotiation  or  to  an  absolute  refusal  (q). — Where  goods  are 
delivered  "  on  approval,"  or  "  for  sale  or  return  "  or  on  like  terms, 
there  is  a  sale  conditional  upon  the  approval  of  the  buyer,  which  is 
concluded  by  not  returning  the  goods  within  the  time  appointed,  or 
if  no  certain  time  is  appointed,  within  a  time  reasonably  sufficient 
for  approval;  and  if  the  goods  perish  before  approval  the  incidence 
of  loss  is  determined  accordingly  (r). 

A  lease  of  land  confers  an  interest  upon  the  lessee,  who  is  entitled 
according  to  the  general  law  to  assign  that  interest,  and  any  covenant 
or  condition  restrictive  of  this  right  is  strictly  construed  according  to- 
general  principles,  and  the  covenant  itself  is  regarded  as  unusual  (s). 

(A)  Maddison  v.  Alderson  (1883),  52  L.  J.  Q.  B.  737;  8  Ap.  Ca.  467;  Hum- 
phreys V.   Green  (1883),  52  L.  J.  Q.  B.  140;   10  Q.  B.  D.   148. 

(0   Moffatt  V.  Liahson  (1853),  22  L.  J.  C.  P.  265;  13  C.  B.   543. 

(m)  Dallman  v.  King  (1837),  7  L.  J.  C.  P.  6;  4  Bing.  N.  C.    105. 

(«)  Andrews  v.  Belfield  (1857),  2  C.  B.  N.  S.  779;  Stadhard  v.  Lee  (1862),  32 
L.  J.  Q.  B.  75;  3  B.  &  S.  364. 

(o)  Sratmst&in  v.  Accidental  Iheath  Insoe.  (1861),  31  L.  J.  Q.  B.  17;  1  B. 
&  S.  782. 

(p)  Coles  V.  Turner  (1866),  35  L.  J.  0.  P.  169;  L.  R.  1  0.   P.  373. 

(?)   Wilcox  V.  Redhead  (1880),  49  L.  J.  C.  639. 

(r)  Sale  of  Goods  Act,  1893,  s.  18;  KirMam  v.  Afteiiborough  (1896),  66  L.  J. 
Q.  B.  149;  [1897]  1  Q.  B.  201.  See  Weinei-  v.  Gill  (1906),  75  L.  J.  K.  B. 
916;   [1906]  2  K.  B.  574. 

(s)  Se  Soyza  {Lady)  v.  Be  Pless  Pol  (1911),  81  L.  J.  P.  C.  126;  [1912] 
A.  0.  194. 
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A  covenant  or  condition  in  a  lease  that  the  lessee  shall  not  assign 
■without  the  consent  of  the  lessor,  "  such  consent  not  being  arbitrarily 
withheld,"  does  not  import  any  covenant  by  the  lessor  not  to  with- 
hold his  consent  arbitrarily;  but  if  he  does  so,  the  lessee  may  (assign 
without  it  (t).  Where  a  lessee  has  contracted  to  sell  and  assign  his 
lease  it  is  his  duty  to  obtain  the  consent  of  the  landlord  (u);  but 
where  a  lessee  contracted  to  sell  and  assign  the  lease  "  subject  to  the 
landlord's  approval,"  it  was  held  that  the  purchaser  could  not  enforce 
the  assignment  against  the  refusal  of  the  landlord  to  approve  (x). 
And  under  a  similar  covenant  an  assignment  without  asking  the 
landlord's  consent,  though  to  an  unobjectionable  assignee,  was  held 
to  be  a  breach  of  the  covenant  (y) .  It  is  an  unreasonable  ground  for 
refusal  that  the  lessor  wishes  to  buy  the  lease  himself  (z);  but  a 
refusal  on  the  ground  that  a  public  body  is  about  to  buy  the  property 
under  compulsory  powers  is  reasonable  (a). 

A  promise  may  be  made  conditional  upon  a  voluntary  act  of  a 
third  party;  as  a  policy  of  fire  insurance  conditioned  that  the  minister 
of  the  parish  should  give  a  certificate  as  to  the  character  of  the 
assured  and  the  bona  fide  nature  of  the  loss ;  under  which  it  was  held 
that  the  assured  could  not  recover  without  such  certificate,  however 
unreasonably  refused  (b).  An  agreement  to  purchase  certain  land, 
if  the  vendor  should  buy  it  of  a  third  party,  or  an  agreement  to 
grant  a  lease,  if  the  lessor  should  obtain  the  necessary  title  to  do  so, 
creates  no  binding  contract  until  the  vendor  is  bound  to  the  third 
party  (c).  An  agreement  between  two  parties  that  one  of  them  should 
take  a  lease  from  a  third  party  becomes  binding  if  the  latter  consents 
to  grant  a  lease  {d).  In  these  cases  a  question  frequently  arises 
respecting  the  liability  of  the  promiser  or  promisee  to  obtain  the 
consent  of  the  third  party;  and,  not  infrequently,  the  parties  omit 
to  make  an  express  provision  in  this  behalf,  to  their  subsequent  loss(e). 

(0  Trdoar  v.  Big^e  (1874),  43  L.  J.  Ex.  95;  L,.  R.  9  Ex.  151;  Si/de  v. 
Warden  (1877),  47  L.  J.  Ex.  121;  3  Ex.  D.  72;  Sear  v.  Ilousfi  Prop ertif  and  Invt. 
■Soc.  (1880),  50  L.  J.  C.  77;  16  Oh.  D,.  387;  Bates  v.  Doncddson  (1896).  65  L.  ,J. 
Q.  B.  578;  [1896]  2  Q.  B.  241. 

(«)  Mason  v.  Gorde>-  (1816),  7  Taunt.  9.  See  Lufkin  v.  Nunn  (1805),  11 
Ves.  170. 

{x)  Lehmann  v.  M'Arthur  (1868),  37  L.  J.  C.  625;  L.  R.  3  Oh.  496. 

(m)  Barrow  v.  Isaacs  (1890),  60  L.  J.  Q.  B.  179;  [1891]  1  Q.  B.   417. 

(z)  Bates  v.  Donaldson  (1896),  65  L.  J.  Q.  B.  578;  [1896]  2  Q.  B.  241. 

(o)  Treloar  v.  Bigire  (1874),  43  L.  J.  Ex.  95;   L.  R.  9  Ex.   151. 

(6)  Worsley  v.  Wood  (1796),  6  T.  R.  710. 

(o)  Abbot  V.  Blair  (1860),  8  W.  R.  672;  Wylson  v.  Ihmn  (18i87),  56  L.  J.  O. 
S55;  34Ch.  D.  569. 

id)  Foster  v.   Wheeler  (1888),  57  L.  J.  0.   871;   38  Oh.  D.   130. 

(e)  Mason  v.  Corder  (1816),  7  Taunt.  9;  Smith  v.  Harwioh  Corp  (1857), 
26  L.  J.  0.  P.  257;  2  0.  B.  N.  S.  651. 
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Upon  a  sale  of  land  at  a  valuation  to  be  made  by  persons  named, 
the  valuation  is  a  condition  precedent,  and  the  purchaser  cannot  be 
charged  unless  a  valuation  is  made  according  to  the  contract;  but 
upon  an  agreement  to  sell  at  a  fair  valuation,  no  particular  means 
of  ascertaining  the  value  being  indicated,  the  court  may  direct  the 
mode  of  valuation  (/).  If  the  appointed  valuer  is  willing  to  under- 
take the  valuation,  the  court  will  compel  the  vendor  to  allow  him  to 
enter  and  make  the  valuation,  in  order  to  compel  specific  perform- 
ance (g) .  Upon  the  same  principle,  where  a  railway  company  agreed 
to  execute  such  accommodation  works  as  the  surveyor  to  the  land- 
owner should  notify  within  one  month  after  possession  should  have 
been  given  to  the  railway  company,  and  the  surveyor  made  an  award 
after  the  stipulated  time,  and  therefore  inoperative,  it  was  held  that 
the  court  had  no  power  to  substitute  its  authority  for  that  of  the 
surveyor  (h). — So  upon  an  agreement  to  buy  goods  at  a  valuation,, 
there  is  no  sale  unless  a  valuation  is  made  according  to  the  agreement; 
but  if  after  failure  of  the  valuation  the  buyer  retains  the  goods,  he 
may  bo  liable  upon  a  new  contract  arising  from  his  acceptance  of 
the  executed  consideration  (i). — A  sale  of  land  "  subject  to  approval 
of  title  by  purchasers'  solicitor,"  is  in  terms  conditional  upon  the 
approval  of  the  solicitor;  but  it  is  held  that  this  approval  must  be 
exercised  bona  fide  and  upon  reasonable  and  legal  grounds;  and  there- 
fore does  not  entitle  the  purchaser  to  any  other  title  than  that  regarded 
as  satisfactory  by  the  court  (fc). 

In  building  contracts  with  the  condition  that  the  architect  or 
engineer  shall  give  his  certificate  of  the  work  done  and  of  the  su:in 
due,  no  claim  can  be  made  for  payment  under  the  contract  unless  the 
certificate  be  given  (Z) ;  though  the  architect  or  engineer  unreasonably 
and  wrongfully  refuses  to  give  such  certificate  (to);  but  the  certificate 
of  the  architect  or  engineer  may  be  subject  to  review,  in  which  case 

(/)  Milnes  v.  Gery  (1807),  14  Ves.  400;  Morgan  v.  Milman  (1853),  22  L.  J.  C. 
897;  3  De  G.  M.  &  G.  24;  Firth  v.  Midland  Ry.  (1875),  44  L.  J.  C.  313; 
L.  E.  20  Eq.  100. 

(<r)  Morse  v.  Merest  (1821),  6  Madd.  26;  Smith  v.  Peters  (1875),  44  L.  J.  C. 
613;  I>.  R.  20  Eq.  511. 

(A)  Barnley  {Earl)  v.  L.  C.  #  D.  Ry.  (1866),  36  L.  J.  0.  404;  L.  E. 
2  H.  L.  43. 

(i)  Sale  of  Goods  Act,  1893,  a.  9;  Thurnell  v.  Salbirnie  (1837),  6  L.  J. 
Ex.  255;  2  M.  &  W.  786;  Clarke  v.  IVestrope  (1856),  25  L.  J.  0.  P.  287; 
18  C.  B.  765. 

Qc)  Ross  V.  Boards  (1838),  7  L.  J.  Q.  B.  209;  8  A.  &  E.  290;  Hudson  y.  Buck 
(L878),  47  L.  J.  O.  247;  7  Ch.  D.  683;  Sadie  v.  Addison  (1882),  52  L.  J.  C.  80. 

(Z)  Milner  v.  Field  (1850),  20  L.  J.  Ex.  68;  5  Ex.  829;  Grafton  v.  Eastern- 
Co.  Ry.  (1.853),  8  Ex.  699. 

(m)   Clarke  v.  Watson  (1865),  34  L.  J.  C.  P.  148;  18  0.  B.  N.    S.  278. 
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it  will  not  be  conclusive  («) .  If  he  negligently  certifies  for  a  less  or 
larger  sum  than  is  due  there  is  no  right  of  action  against  him  (o); 
and  his  personal  interest  in  the  work,  as  being  a  shareholder  in  the 
works  of  a  company,  is  no  bar  to  his  acting  (p) .  But  if  the  architect 
refuses  to  certify  in  collusion  with  and  by  the  procurement  of  the 
employer,  an  action  will  lie  against  both  or  either  the  employer  and 
the  architect  for  the  fraudulent  collusion  {q).  The  equitable  remedy 
also  depends  upon  the  fraud  or  misconduct  or  collusion  on  the  part 
of  the  architect  in  refusing  it  (r).  Where  the  architect  was  under 
an  agreement  to  the  employer  that  the  works  should  not  exceed  a 
certain  sum,  which  was  concealed  from  the  builder,  it  was  held  to  be 
so  far  a  fraud  upon  the  latteri,  as  to  discharge  the  condition  and  to 
entitle  him  to  recover  for  the  work  done  notwithstanding  the  refusal 
of  a  certificate  (s). — Upon  the  same  principle,  if  a  building  contract 
is  made  determinable  upon  default  in  the  builder,  to  be  decided  upon 
by  the  architect,  the  architect's  certificate  is  conclusive  {t);  and  so 
the  liabilitj^  for  extras  may  be  made  to  depend  upon  written  orders 
of  the  architect  (m).  And  where  a  builder  undertakes  to  complete 
works  according  to  the  order  of  an  architect  within  a  given  time, 
the  order  is  conclusive  as  to  the  possibility  of  completing  them,  and 
he  is  liable  for  delay  (aj);  but  where  the  delay  is  occasioned  by 
additional  works  ordered  by  the  building  owner,  he  cannot  recover 
penalties  for  the  delay  unless  the  builder  has  agreed  to  complete  the 
whole  including  the  additional  works  by  the  specified  date  (y) .  The 
appointment  of  a  surveyor  is  a  condition  precedent  to  the  liability 
of  the  builder  to  undertake  building  operations  according  to  his 
covenant  to  build  (z). — ^A  certificate  of  an  architect  does  not  neces- 

(»)  Moberts  v.  Bury  Commrs.  (1870),  39  L.  J.  C.  P.  129;  L.  R.  5  C.  P.  310; 
Sobms  v.  Goddard  (1904),  74  L.  J.  K.  B.  167;  [1905]  1  K.  B.   294. 

(o)  Stevenson  v.  Watmn  (1«79),  48  L.  J.  C.  P.  318;  4  O.  P.  D.  148;  Chambers 
V.  GoUthorpe  (1901),  70  L.  J.  Q.  B.  482;  [1901]  1  Q.  B.  624. 

(p)  Sang-er  v.   G.   W.  My.   (1854),  5  H.  L,.  0.  72. 

(?)  Batterbury  v.  Vyse  (1S63),  32  L.  J.  Ex.  177;  2  H.  &  C.  42;  Imdbrook  v. 
Barrett  (1877),  46  L.  J.  C.  P.  798;  Hickman  #  Co.  v.  Roberts  (1913),  82 
L.  J.  K.  B.  678;  [1913]  A.  C.  229. 

(r)  M'Intosh  v.  G.  W.  By.  (1850),.  19  L.  J.  0.  374;  2  Mao.  &  G.  74;  Soott  v. 
Uaerpool  Corp.  (1858),  28  L.  J.  O.  230;  3  Be  G.  &  J.  334. 

(s)  Kemp  V.  Rose  (1858),  1  GifE.  258;  Kimberley  v.  Diok  1871),  41  L.  J.  C. 
38;  L.  R.  13  Eq.  1. 

(0  Roberts  v.  Bury  Commrs.  (1870),  39  L.  J.  0.  P.  129;  L.  R.  5  C.  P.  310; 
Wadaworth  v.  Smith  (1871),  40  L.  J.  Q,  B.  118;  L.  R.  6   Q.    B.   332. 

(«)  Lamprell  y.AUlenoay  Union  (1849),  18  L.  J.  Ex.  282;  3  Ex.  283;  Russell  v. 
Band&ira  (Vise.')  (1862),  32  L.  J.  C.  P.  68;  13  C.  B.  N.  S.  149;  Tharsis  Sulphur 
Co.  V.  MoElroy  (1878),  3  Ap.  Ca.  1040. 

(»)  Jones  V.  St.  John's  Coll.  (1870),  40  L.  J.  Q.  B.  80;  L.  R.    6  Q.  B.  115. 

(y)  J>odd  V.  Churton  (1897),  66  L.  J.   Q.   E.   477;   [1897]   1   Q.   B.    562. 

(z)  Hunt  V.  Bishop  (1853),  22  L.  J.  Ex.  337;  8  Ex.  675. 
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sarily  import  a  oertificafce  in  writing;  a  verbal  certificate  will  satisfy 
the  condition  between  the  parties,  unless  they  have  expressly  stipu- 
lated for  a  written  oertiflcate  (a) ;  nor  did  the  mere  want  of  writing 
give  ground  for  relief  in  equity  (6). — The  submission  of  work  and 
payment  under  a  contract  to  the  certificate  of  a  third  party  is  not  an 
arbitration;  it  cannot  be  revoked;  nor  can  it  be  made  a  rule  of  court; 
nor  is  the  certificate  an  award,  or  liable  to  be  examined  as  such  (c). 
A  contract  for  the  transfer  of  shares  in  a  company  may  be  con- 
ditional upon  the  approval  of  the  transferee  by  the  directors;  there 
is  no  inherent  power  in  the  directors  to  this  effect,  and  unless  they 
are  so  authorised  by  the  constitution  of  the  company  they  cannot 
refuse  to  register  a  bona  fide  transfer  of  shares  {d).  According  to 
the  rules  of  the  Stock  Exchange  it  is  presumptively  the  duty  of  the 
transferee  to  procure  his  registration  as  shareholder;  and  there  is  no 
undertaking  by  the  seller  that  the  company  shall  accept  the  trans- 
feree (e).  It  is  the  duty  of  the  transferor,  even  where  he  has  executed 
a  transfer  with  a  blank  for  the  name  of  the  transferee,  to  do  nothing 
which  will  hinder  or  prevent  the  transferee  from  obtaining  registra- 
tion of  the  transfer  (/).  If  a  buyer  fails  or  neglects  to  obtain 
registration,  the  seller  remains  liable  to  the  company;  but  if  there  is 
a  valid  contract  of  sale,  the  seller  may  compel  the  buyer  to  do  all  in 
his  power  to  obtain  registration  of  the  transfer,  and  until  registration, 
it  is  the  duty  of  the  buyer  to  indemnify  the  seller  against  all  Kability 
in  respect  of  the  shares  {g). 

A  promise  may  be  conditional  upon  a  request  or  demand  of  per- 
formance; which  must  then  be  proved  in  an  action  for  a  breach  {h); 
and  in  some  instances  the  legislature  has  enacted  that  the  demand 
should  be  made  within  a  limited  time  (i).     A  present  debt  of  a 

(«)  Roberts  v.  Watkins  (1863),  32  L.  J.  C.  P.  291;  14  0.  B.  N.  S.  592.  See 
Groodyer  v.   Weymouth  (Corp.'),  35  L.  J.  0.  P.   12. 

(6)   KirTc  v.   Bromley   Union   (1848),   17  L..   J.   C.   127;    2   PHU.   640. 

(o)  Mills  V.  Sayley  (1863),  32  L.  J.  Ex.  179;  2  H.  &  O.  36;  Wadsworth  v. 
Smith  (1871),  40  L.  J.  Q.  B.  118;  L.  E.  6  Q.  B..  332.  See  Sharpe  v.  San 
Paulo  Ry.  (1873),  L.  R.  8  Ch.  597. 

(d)  Re  Coalport  China  Co.  (1895),  64  L..  J.  O.  710;  [1895]  2  Oh.  404;  Sutton 
V.  English  ^  Col.  Produce  Co.  (1902),  71  L.  J.  C.  685;  [1902]  2  Cb.  502;  Maynardi 
V.  Cons.  K&nt.  Coll.  Corp.  (1903),  72  L.  J.  K.  B.  681;  [1903]  2  K.  B.   121:. 

(e)  London  Founders'  Ass.  v.  Glarhe  (1888),  57  L.  J.  Q.  B.  291;  20  Q.  B.  D. 
676. 

(/)   Hooper  v.  Herts  (1906),  75  L.  J.  0.  253;    [1906]  1  Oh.  549. 

(y)  Wynne  v.  Price  (1849),  3  De  G.  &  Sm.  310;  Loring  v.  Dams  (1886),  55 
I/.  J.  C.  725;  32  Oh.  D.  625.  See  Cruse  v.  Paine  (1869),  38  L.  J.  0.  225;  L.  R. 
4  Oh.  441. 

(A)  Birks  V.  Trippet  (1666),  1  Wms.  Saund.   33.     See  Order  XIX.,  r.   14. 

(i)   Wycombe  Union  v.  Eton  Union  (1857),  26  L.  J.  M.  0.  97;  1  H.   &  N.  687. 
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certain  amount,  as  for  money  lent,  or  for  goods  sold  and  delivered 
or  upon  a  contract  implied  in  law,  is  payable  without  demand;  "  a 
request  for  the  payment  of  a  debt  is  quite  immaterial,  unless  the 
parties  to  the  contract  have  stipulated  that  it  shall  be  made;  if  they 
have  not,  the  law  requires  no  notice  or  request;  but  the  debtor  is 
bound  to  find  out  the  creditor  and  pay  him  the  debt  when  due  "  (fc). 
So  it  is  the  duty  of  executors  to  pay  debts  of  the  testator  without 
demand  (Z). — ^A  bond  conditioned  simply  for  the  payment  of  money 
requires  no  demand,  and  non-payment  is  a  breach  of  the  condition;, 
but  if  the  condition  is  for  payment  on  demand,  there  is  no  breach 
until  a  demand  is  made  (m).  If  a  warrant  of  attorney  be  given  for 
payment  of  money  on  demand,  no  proceedings  can  be  taken  under 
it  without  demand  (n).  In  the  case  of  a  debt  of  uncertain  amount 
to  be  ascertained  by  reference  to  matters  better  known  to  the  creditor 
than  to  the  debtor,  a  demand  of  the  amount  must  be  made  before  it 
can  be  considered  due,  because  the  debtor  cannot  otherwise  know  the 
amount  (o).  Money  payable  on  demand  is  not  payable  at  a  "  stipu- 
lated time,"  iSO  as  to  satisfy  the  requirements  of  the  Bills  of  Sale 
Acts  (p). — The  contract  of  a  factor  or  agent,  receiving  money  for 
his  principal,  is  to  account  on  demand,  and  a  demand  is  necessary 
in  order  to  charge  him  in  an  action  for  not  accounting  (g) . — So  upon 
a  bailment  of  goods  for  safe  custody  a  demand  is  necessary  to  charge 
the  bailee  with  re-delivery ;  though  he  may  be  charged  with  a  wrong- 
ful conversion  of  the  goods,  or  with  the  proceeds  of  a  wrongful 
conversion,  immediately  and  without  demand  (r). 

Parties  primarily  liable  on  mercantile  instruments,  as  the  acceptor 
of  a  bill  or  the  maker  of  a  note,  are  bound  to  pay  the  holder  when 
the  instrument  becomes  due,  without  presentment  or  demand.  "  When 
a  party  accepts  a  negotiable  bill,  he  binds  himself  to  pay  the  amount 
without  notice  to  whomsoever  may  happen  to  be  the  holder,  and  on 
the  precise  day  when  it  becomes  due  "  (s).     Notice  of  indorsement 

(k)  Parke,  B.,  Walton  v.  Masoall  (18-14),  14  L.  J.  Ex.  54;  13  M.  &  W.  458. 

(0  He  Birch  (18814),  54  L.  J.  C.  119;  27  Ch.  D.  662. 

(m)  Carter  v.  Mmg  (1813),  3  Camp.  459;  Gibbs  v.  Southam  (1834)  5  B.  & 
Ad.  911. 

(«)   'Sicholl   V.  Bromley  (1821),  2  Br.  &  B.   464. 

(o)  Brown  t.  (?.  ^.  ijy.   (1877),  46  L.  J.  M.  0.   231;   2  Q.    B.  D.  406'. 

(?)  Hetherington  v.  Groome  (1884),  53  I>.  J.  Q.  B.  576;  13  Q.  B.  D.   789. 

(?)  Topham  v.  Braddick  (1809),  1  Taunt.  672;  Turner  v.  Burhinshaw  (1867), 
L.  E.  2  Ch.  491. 

(c)  WilMnson  v.  Verity  (1871),  40  L.  J.  C.  P.  141;  L.  E.  6  0.  P.  206.  Sea 
MUler  V.  Bell  (1890),  60  L.  J.  Q.  B.  404;  [1891]  1  Q.  B.  468. 

(s)  Billa  of  Exchange  Act,  1882,  ss.  52,  54,  87,  88;  Parke,  B.,  Poole  v. 
Tumbridge  (1837),  6  L.  J.  Ex.  74;  2  M.  &  W.  225.. 
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is  not  neoeesary  (if).  But  if  such,  instruments  are  mad©  Specially 
payable  at  a  particular  place  only,  presentment  for  payment  at  that 
place  is  necessary  (m).  A  promissory  note  expressed  to  be  payable- 
on  demand  is  a  present  debt,  payable  without  any  demand  {x) .  A  bill 
or  note  payable  at  a  certain  time  after  demand  is  not  due  and  payable 
until  a  demand  has  been  made  and  the  time  has  elapsed  (y). 

A  promise  may  be  conditional  upon  notice  of  some  event  being 
given  to  the  promisee;  which  must  be  given  accordingly  before  an 
action  can  be  maintained  for  a  breach.  A  promise  conditional  upon 
the  happening  of  some  event  does  not  further  import  the  condition 
of  having  notice  of  that  event,  unless  expressly  stipulated  for;  but 
in  some  cases  it  is  necessarily  implied  from  the  nature  of  the  transac- 
tion that  notice  should  be  given.  The  general  rule  is  stated  to  be, 
that  "  where  a  party  stipulates  to  do  a  certain  thing  in  a  certain 
specific  event  which  may  become  known  to  him,  or  with  which  he 
can  make  himseK  acquainted,  he  is  not  entitled  to  any  notice,  unless 
he  stipulates  for  it;  but  when  it  is  to  da  a  thing  which  lies  within 
the  peculiar  knowledge  of  the  opposite  party,  then  notice  ought  to 
be  given  him  "  (z).  If  the  matter  does  not  lie  more  properly  in 
the  knowledge  of  one  of  the  parties  than  the  other,  as  where  it  is^ 
some  act  of  a  third  party,  notice  is  not  requisite  (a).  The  like  rule 
applies  with  an  obligation  under  a  statute  to  be  performed  for  the 
benefit  of  another  (?)). — Where  a  buyer  promised  to  pay  for  barley 
as  much  as  the  seller  sold  it  for  to  any  other  man;  the  seller  was 
held  bound  to  give  notice  of  the  price  to  the  buyer  to  complete  his 
cause  of  action  (c);  and  a  covenant  to  supply  sleepers  to  a  railway 
company  "  as  and  when,  and  in  such  quantities,  and  in  such  manneu 
as  the  engineer  of  the  company  "  should  direct  in  writing,  was  held 

(<)  Reynolds  v.  Davies  (1796),  1  B.  &  P.  625. 

(«)  BUk  of  Exchange  Act,  1882,  ss.  19,  52,  87;  Gibb  v.  Mather  (1832), 
1  I..  J.  Ex.  87;  8  Bing.  214;  Saul  f.  Jones  (1858),  28  L.  J.  Q.  B,.  3-7;  1  E.  & 
B.  59. 

(a;)  Norton  v.  Ellam  (1837),  6  L.  J.  Ex.  121;  2  M.  &  W.  461;  Maltbv  v. 
Murr-ells  (1860),  29  L.  J.  Ex.  377;  5  H.  &;N.,813;  Re  aeorge  (1890),  59  L.  J.  C. 
709;  44  Ch.  D.  627. 

(y)  Re  Rutherford  (1880),  49  L.  J.  C.  654;   14  Ch.  D.  687. 

(«)  Abing'er,  C.  B.,  Vyse  v.  WaloefieU  (1840),  9  I>.  J.  Ex.  274;  6  M.  &  W. 
452;  a£Bd.  7  M.  &  W.  126;  MaUn  v.  Watkinson  (1870),  40  L.  J.  Ex.  33; 
L.  E.  6  Ex.  25. 

(o)  Cutler  V.  Southern  (1667),  1  Wms.  Saund.  135,  ii.  (2);  Hodsden  v.  Harridge- 
(1670),  2  Wms.  Saund.  154,  n.  (5);  Dawson  v.  Wrench  (1849),  18  L.  J.  Ex. 
229;   3  Ex.  559. 

(6)  L.  #  S.  W.  Ry.  V.  Flower  (1875),  45  L.  J.  0.  F.  54;    1  0.  P.  I>.  77. 

(c)  Benning's  ease  (1617),  .Cro.  Jac.  432;  L.  E.  6  Ex.  29,  n.  (2). 
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to  import  that  the  covenantor  was  entitled  to  the  specified  notice  (d) . 
Where  a  person  covenanted  not  to  do  anything  whereby  an  insurance 
to  be  'effected  on  his  life  by  another  person  should  be  avoided  or 
prejudiced,  it  wets  held  that  he  was  not  bound  by  the  covenant  until 
he  had  notice  of  the  conditions  which  he  was  to  observe  (e).  A  vendor 
of  land,  who  had  covenanted  to  deduce  a  good  title  and  produce 
the  deeds  on  a  certain  day  at  one  of  three  places  mentioned,  was  held 
bound  to  give  notice  of  the  place  to  the  purchaser  (/).  A  covenant 
in  a  lease  by  the  lessor  to  keep  in  repair  the  demised  premises  is 
impliedly  conditional  upon  notice  of  want  of  repair;  but  a  covenant 
by  the  lessor  to  put  the  premises  in  repair  requires  no  notice  (g). 
Where  a  debtor  promised  to  pay  his  debt  when  he  was  able,  it  was 
held  that  the  liability  was  complete  as  soon  as  he  became  of  ability, 
without  any  implied  condition  to  give  notice  to  his  creditor  (h). 

The  contract  of  the  drawer  or  indorser  of  a  bill  or  note,  as  surety 
for  the  acceptor  or  maker,  is  by  the  law  merchant  subject  to  the 
condition  of  true  presentment  for  payment  and  due  notice  of  dis- 
honour; such  notice  of  dishonour  to  be  given  within  a  reasonable 
time  depending  upon  the  circumstances  of  the  case  (i) .  An  informal 
notice  is  sufficient,  it  is  only  necessary  that  the  party  entitled  to 
notice  is  informed  that  the  bill  has  been  duly  presented  and  dis- 
honoured, ,and  that  he  is  looked  to  for  payment  (fc).  But  if  the 
drawer  or  indorser  has  in  fact  no  remedy  over  against  the  acceptor 
or  other  party  to  the  bill,  as  in  the  case  of  a  bill  accepted  for  his 
accommodation,  upon  which  notwithstanding  his  apparent  position 
on  the  bill  he  is  primarily  liable,  notice  of  dishonour  is  excused  (I). 
And  the  condition  of  notice  of  dishonour  does  not  apply  to  the  case 
of  a  surety  who  guarantees  the  due  payment  of  a  bill  or  note  without 
making  himself  a  party  to  the  instrument;  upon  such  a  guarantee 

id)  ff.  N.  Ry.  V.  Harrison  (1852),  22  L.  J.  C.  P.  49;  12  C.   B.  576. 
(e)  Vyse  v.   Wakefield  (1840),  9  L.  J.   Ex.   274;   6  M.   &   W.   442;    affd.   7 
M.  &  W.  126. 

(/)  Mi/ppinghall  y.   Lloyd   (1833),   5   B.   &   Ad.    742. 

{g)  Coward  v.  Gregory  (1866),  36  L.  J.  C.  P.  1;  L.  R.  2  C.  P.  153;  Manchester 
Warehouse  Co.  v.  Carr  (1880),  49  L.  J.  C.  P.  809;   5  C.  P.    D.,  607. 

(A)  Waters  v.  Thanet  (Sari)  (1842),  11  L.  J.  Q.  B.  87;  2  Q.  B.   757. 

(i)  Bills  of  Exchange  Act,  1882,  ss.  46^50.  See  Fielding  v.  Corry  (1897). 
67  L.  J.  Q.  B.  7;  [18«8]  1  Q.  B.  268;  Imp.  Bk.  of  Canada  v.  B7c.  of  Eamilton 
(1902),  72  L.  J.  P.  0.  1;  [1903]  A.  C.  49;  The  ElmviUe  (1904),  73  L.  J.  P. 
104;  [1904]  P.  319. 

(Ji)  Metcalfe  v.  Michardson  (1852),  11  C.  B.  1011;  Maxwell  v.  Brain  (1864), 
10  L.  T.  301.  ^        J> 

(0  Bills  of  Exchange  Act,  1882,  ss.  28,  50;  BicJeerdike  v.  Bollman  (1786), 
IT.  E.  405;  2Sm.  L  C.  99. 
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he  is  liable  absolutely  upon  dishonour  of  the  bill  without  any  notice 
or  demand,  unless  he  expressly  stipulates  for  it  (m). 

In  contracts  of  guarantee  there  is  no  implied  condition  that  notice 
shall  be  given  to  the  surety  of  the  default  of  the  debtor;  nor  that  a 
demand  shall  be  made  upon  the  principal  debtor,  where  such  demand 
is  not  necessary  to  charge  the  debtor  himself  (w);  as  in  the  above 
case  of  a  guarantee  of  a  bill  or  note  (o).  But  it  may  be  made  an 
express  stipulation  that  the  creditor  shall  demand  the  debt  of  the 
principal,  and  also  give  notice  of  his  default,  as  a  condition  of 
charging  the  surety  (p). — In  contracts  of  indemnity  no  notice  of  the 
loss  or  damage  is  in  general  required;  unless  it  has  been  expressly 
so  stipulated  (g);  but  giving  notice  of  the  claim  which  is  the  subject 
of  indemnity,  by  affording  to  the  party  indemnifying  the  opportunity 
of  admitting  or  defending  it,  may  have  the  effect  of  precluding  him 
from  afterwards  disputing  that  it  was  properly  admitted,  or  properly 
defended  or  compromised,  and  of  thereby  rendering  him  chargeable 
with  the  costs  (r). 

In  policies  of  marine  insurance  there  is  in  general  no  condition 
that  the  assured  shall  give  notice  of  the  loss;  the  damage  or  loss  of 
a  ship  by  perils  of  the  sea  being  a  fact  as  much  within  the  knowledge 
of  one  party  as  of  the  other  (s).  "  However  inconvenient  it  may  be 
to  an  underwriter  not  to  receive  early  notice  of  a  loss,  the  assured  is 
under  no  obligation  to  give  it.  A  notice  of  abandonment  must  be 
given  within  a  reasonable  time;  but  notice  of  loss  is  no  part  of  the 
contract,  express  or  implied.  If  the  underwriter  wishes  to  have  notice 
of  a  loss,  he  must  stipulate  for  it  in  the  policy"  (i).  Notice  of 
abandonment  is  necessary  for  claiming  a  constructive  total  loss,  when 
an  actual  total  loss  cannot  be  proved  (m)  .  It  is  to  this  extent  a  con- 
dition precedent  to  the  claim  for  a  constructive  total  loss,  and  may 

(m)  Walton  v.  Masoall  (1844),  14  L.  J.  Ex.  54;  13  M.  &  W.  452;  Garten  v. 
White   (1884),  54  L.   J.   C.   138;    25  Oh.   D.  666. 

{n)  Rede  v.  Farr  (1817),  6  M.  &  S.  121;  Price  v.  Kirkham  (1864),  34  L.  J. 
Ex.  35;  3  H.  &0.  437. 

(o)  Walton  V.  Masoall  (1844),  14  L.  J.  Ex.  54;  13  M.  &  W.  452;  CaHer  v. 
White  (1884),  54  L.  J.  0.  138;  26  Oh.  D.  666. 

(p)  Sioklemore  v.  Thistleton  (1817),  6  M.  &  S.  9;  Lawrences.  Walmsley  (1862), 
31  L.  J.  C.  P.  143;  12  0.  B.  N.  S.  799. 

{q)   Cutler  v.  Southern  (1667),  1  Wms.  Saund.  133. 

(?■)  Buller,  J.,  Duffield  v.  Soott  (1789),  3  T.  R.  377;  MeUish,  L.  J.,  Parker  v. 
Lewis  (1873),  43  L.  J.   C.  231;   L.   R.   8  Oh.   1058. 

(s)  Dawson  v.   Wrench  (1849),  18  L.  J.  Ex.   229;   3  Ex.  359. 

(0  Lush,  J.,  Potter  v.  Rankin  (1870),  39  L.  J.  C.  P.  147;  L.  R.   5  C.  P.  341, 

(«)  Marine  Insurance  Act,  1906,  ss.  57,  60.  61;  Fleming  v.  Smith  (1848),  1 
H.  L.  0.  513;  TrinOer  v.  Thames  and  Mersey  Insce.  (1898),  67  L.  J.  Q.  B.  666; 
[1898]  2  Q.  B.  114. 
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be  waived  {x)\  and  such  notice  must  be  given  to  the  underwriter  as 
soon  as  the  assured  has  obtained  sufficient  information  to  enable  him 
to  maJie  his  election  {y).  But  upon  a  constructive  total  loss,  notice 
of  abandonment  need  not  be  given  to  the  underwriters  of  a  policy; 
of  re-insurance,  as  a  policy  of  re-insurance  creates  only  a  contract  of 
indemnity  {z). — In  policies  of  insurance  against  fire  it  is  commonly 
stipulated  that  the  assured  shall  give  notice  and  deliver  particulars 
of  the  loss  within  a  limited  time,  as  a  condition  precedent  to  his  claim 
on  the  policy  (a). — In  a  policy  of  insurance  against  death  or  injury 
by  accident,  providing  for  notice  of  an  accident  to  be  given  within 
a  certain  time,  it  was  held  that  the  notice  was  not  a  condition  precedent 
to  the  claim,  unless  made  so  in  express  terms  (h). 

In  contracts  containing  executory  considerations  or  mutual  pro- 
mises, the  obligation  of  the  one  promise  may  be  quite  independent 
of  the  performance  of  the  other.  But  it  may  appear  upon  the  con- 
struction of  the  mutual  promises,  or  from  the  connection  of  their 
matter,  that  the  obligation  of  the  one  promise  is  expressly  or  impliedly 
conditional  upon  the  due  performance  of  the  other;  in  which  case 
the  promises  are  not  only  mutual  but  also  dependent  (c).  Hence  it 
is  said,  "  there  are  three  kinds  of  covenants:  1.  Such  as  are  called 
mutual  and  independent,  where  either  party  may  recover  damages 
from  the  other  for  the  injury  he  may  have  received  by  a  breach  of 
the  covenants  in  his  favour,  and  where  it  is  no  excuse  for  the  defen- 
dant to  allege  a  breach  of  the  covenants  on  the  part  of  the  plaintiff. 
2.  There  are  covenants  which  are  conditions  and  dependent,  in  which 
the  performance  of  one  depends  on  the  prior  performance  of  another, 
and  therefore,  till  this  prior  condition  is  performed,  the  other  party 
is  not  liable  to  an  action  on  his  covenant.  3.  There  is  also  a  third 
sort  of  covenants,  which  are  mutual  conditions  to  be  performed  at 
the  same  time;  and,  in  these,  if  one  party  was  ready,  and  offered  to 
perform    his    paxt,    and    the    other    neglected,    or   refused,    to    per- 

(«)  Soura  y.  Townend  (1918),  88  L.  J.  K.   B.   393;    [1919]   1   K.   B.    18:9. 

(y)  Marine  Insurance  Act,  1906,  s.  62;  Kaltenbach  v.  Mackenzie  (1878).  48 
L.  J.  C.  P.  9;  3  C.  P.  D.  467. 

(s)  Marine  Insurance  Act,  1906,  a.  62  (9);  Uzielli  v.  Boston  Marine  Insce. 
(1885),  54  L.  J.  Q.  B.  142;  15' Q.  B.  D.  11;  British  Dominions  Gen.  Insce. 
V.  Ihider  (1915),  84  L.  JT  K.  B.  1401;    [1915]  2  K.  B.   394. 

(a)  Roper  v.  Lendon  (1859),  28  L.  J.  Q.  B.  260;  Hiddle  v.  National  Fire  and 
Marine  Insce.  of  N.  Z.  (1896),  65  L.  J.  P.  C.  24;    [1896]  A.    0.  372. 

(J)  Stoneham  v.  Ocean  Ry.  and  Gen.  Ace.  Insce.  (1887),  19  Q.  B.  D.  237. 
See  Re  Coleman's  Depositaries,  Ltd.  and  Life  and  Health  Assoc.  (1907),  76 
L.  J.  K.  B.  865;  [1907]  2  K.  B.  798. 

(c)  See  ante,  p.  7. 
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form  his,  he  who  was  ready  and  offered  has  fulfilled  his  engage- 
ment, and  may  maintain  an  action  for  the  default  of  the  other; 
though  it  is  not  certain  that  either  is  obliged  to  do  the  first  act." 
And  the  general  rule  of  construction  is: — "  That  the  dependence  or 
independence  of  covenants  is  to  be  collected  from  the  evident  sense 
and  meaning  of  the  parties,  and  however  transposed  they  may  be  in 
the  deed,  their  precedency  must  depend  on  the  order  of  time  in  which 
the  intent  of  the  transaction  requires  their  performance  "  {d). — "  If 
a,  day  be  appointed  for  payment  of  money,  or  part  of  it,  or  for  doing 
any  other  act,  and  the  day  is  to  happen,  or  may  happen,  before  the 
thing  which  is  the  consideration  of  the  money,  or  other  act,  is  to  be 
performed,  an  action  may  be  brought  for  the  money,  or  for  not  doing 
such  other  act  before  performance;  for  it  appears  that  the  party  relied 
upon  his  remedy  and  did  not  intend  to  make  the  performance  a  con- 
dition precedent;  and  so  it  is  where  no  time  is  fixed  for  performance 
of  that  which  is  the  consideration  of  the  money  or  other  act  "  (e). 
"  But  when  a  day  is  appointed  for  the  payment  of  money,  &c.,  and 
the  day  is  to  happen  after  the  thing  which  is  the  consideration  of  the 
money,  &c.,  is  to  be  performed,  no  action  can  be  maintained  for  the 
money,  &c.,  before  performance"  (/).  "Where  two  acts  are  to  be 
done  at  the  same  time,  as  where  A.  covenants  to  convey  an  estate  to 
B.  on  such  a  day,  and  in  consideration  thereof  B.  covenants  to  pay 
A.  a  sum  of  money  on  the  same  day,  neither  can  maintain  an  action 
without  showing  performance  of  or  an  offer  to  perform  his  part, 
though  it  is  not  certain  which  of  them  is  obliged  to  do  the  first  act; 
and  this  particularly  applies  to  all  cases  of  sales  "  {g). 

But  the  construction  mainly  depends  upon  the  matter  of  the  mutual 
covenants  or  promises.  "  When  two  covenants  in  a  deed  have  no 
relation  to  each  other,  the  non-performance  of  the  one  could  not  be 
pleaded  in  bar  to  an  action  brought  for  the  breach  of  another;  for 
this  plain  reason  amongst  others,  that  the  damages  sustained  by  a 
breach  of  one  such  covenant  may  not  be  at  all  adequate  to  the  damages 
sustained  by  the  breach  of  the  other"  Qi).     And  "when  from  the 

(d)  Mansfield,  C.  J.,  Kingston  v.  Preston  (1773),  cited  2  Doug.  689. 

(«)  Pordage  v.  Cole  (1669),  1  Wms.  Saund.  551,  rule  1;  Workman,  Clarke  ^ 
Co.  V.  Lloyd  BrazUeno  (1908),  77  L.  J.  K.  B.  953;    [1908]  1  K.    B,  968. 

(/)  Pordage  t.  Cole  (1669),  1  Wms.  Saund.  552,  rule  2;  Peeters  v.  Opie 
(1671),  2  Wma.  Saund.  742,  n.  (2). 

(p')  Pordage  v.  Cole  (1669),  1  Wms.  Saund.  556,  rule  5;  Sprague  v.  Booth 
(1909),  78  L.  J.  P.  0.  164;   [1909]  A.  0.  576. 

(A)  Willes,  0.  J.,  Thomas  v.  Cadwallader  (1744),  Willes,  499;  Christie  v. 
Borelly  (1860),  29  L.  J.  C.  P.  153;  7  0.  B.  N.  S.  561;  Fearon  v.  Aylesford 
{Earl)  (1884),  54  X..  J.  Q.  B.  33;   14  Q.  B,  D.  792. 
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Tconsideration  of  the  whole  instrument  it  is  clear  that  the  one  party 
jelied  upon  his  remedy,  and  not  upon  the  performance  by  the  other, 
6uch  performance  is  not  a  condition  precedent  "  (i). — "  When  mutual 
•covenants  go  to  the  whole  consideration  on  both  sides  they  are  mutual 
conditions,  the  one  precedent  to  the  other ;  but  where  a  covenant  goes 
ojily  to  a  part  of  the  consideration,  and  a  breach  of  such  covenant 
may  be  paid  for  in  damages,  it  is  an  independent  covenant,  and  not 
a  condition  precedent  "  (Jc).  And  "  where  both  parties  have  agreed 
that  something  shall  be  done,  which  cannot  effectually  be  done  unless 
both  concur  in  doing  it,  the  construction  of  the  contract  is  that  each 
agrees  to  do  all  that  is  necessary  to  be  done  on  his  part  for  the 
carrying  out  of  that  thing  "  (l). 

The  above  rules  are  serviceable  only  as  general  indications  of  the 
intention  of  the  parties ;  and  they  yield  to  a  contrary  intention  clearly 
expressed.  "  Parties  may  think  some  matter,  apparently  of  very 
little  importance,  essential,  and  if  they  sufficiently  express  an  inten- 
tion to  make  the  literal  fulfilment  of  such  a  thing  a  condition  pre- 
cedent, it  will  be  one;  or  they  may  think  that  the  performance  of  some 
matter,  apparently  of  essential  importance  and  prima  facie  a  condition 
precedent,  is  not  really  vital  and  may  be  compensated  for  in 
damages  "  (m).  But  "  covenants,  &c.  are  to  be  construed  to  be  either 
dependent  or  independent  of  each  other,  according  to  the  intention 
and  meaning  of  the  parties,  and  the  good  sense  of  the  case;  and 
technical  words  should  give  way  to  such  intention  "  (w). 

In  contracts  for  the  sale  of  land,  the  conveyance  of  the  estate  and 
the  payment  of  the  purchase-money  are  presumptively  concurrent 
and  dependent  acts,  whether  a  particular  day  be  appointed  for  com- 
pletion or  not;  and  readiness  and  willingness  to  complete  on  either 

(J)  Jervis,  C.  J.,  Roberts  v.  Brett  (1856),  25  L.  J.  C.  P.  286;   18    C.  B.  573. 

(it)  Pordage  v.  Cole  (1669),  1  Wms.  Saund.  552,  554,  rules  3,  4.  See  Roberts 
V.  Brett  (1865),  34  L.  J.  C.  P. '241;  11  H.  L.  C.  337;  Bettini  v.  Gye  (1875),  45 
L.  J.  Q.  B.  209;  1  Q.  B.  D.  183;  Poussard  v.  Spiers  (1876),  45  L.  J.  Q.  B. 
621;  1  Q.  B.  D.  410. 

(0  Ld.  Blackburn,  Maohay  v.  Biclc  (1881),  6  Ap.  Ca.  263;  Ford  v.  Cotes- 
worth  (1870),  39  L.  J.  Q.  B.  188;  L.  B.  5  Q.  B.  544;  Sprague  v.  Booth  (1909), 
78  L.  J.  P.  C.  164;  [1909]  A.  C.  576. 

(w)  Per  our.  Bettmi  v.  ffye  (1875),  45  L.  J.  Q.  B.  209;  1  Q.  B.  D.,  183; 
TVaterford,  Wexford,  Wioklow  and  Dublin  Ry.  v.  Pidoooh  (1853),  22  L.  J.  Ex. 
146;   8  Ex.  279. 

(«)  Pordage  v.  Cole  (1669),  1  Wma.  Saund.  550,  u.  2.;  Roberts  v.  Brett 
(1865),  341..  J.  C.  P.  241;  11  H.  L.  C.  337;  London  Guarantee  and  Accident  Go. 
V.  Fearnley  (1880),  5  Ap.  Ca.  911;  Bastin  v.  Bidwell  (1881),  18  Oh.  D.  238; 
Re  Bradley  and  Essex  ^  Hufolh  Accident  Soc.  (1912),  81  L.  J.  K.  B.  523;  [1912] 
1  K.  B.  415. 
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side  is  a  condition  precedent  to  liability  to  complete  on  the  other  (o). 
An  actual  conveyance  of  the  land  is  a  condition  precedent  to  the  claiml 
for  the  purchase-money;  and  the  vendor,  so  long  as  he  retains  the 
property  in  the  land,  cannot  claim  the  purchase-money,  but  only 
damages  for  breach  of  contract  (p);  but  he  may  claim  specific  per- 
formance of  the  contract  to  compel  the  purchaser  to  accept  the  con- 
veyance and  pay  the  purchase-money  (g) .  If  the  purchase-money  is 
to  be  paid  upon  an  appointed  day,,  and  the  time  appointed  for  the 
conveyance  will  not  or  may  not  arrive  until  after  that  day,  the  con- 
veyance is  not  a  condition  precedent  to  the  payment,  and  it  is  sufficient 
that  the  vendor  is  able  and  willing  to  convey  according  to  the  contract 
to  entitle  him  to  claim  the  purchase-money  (r). — Upon  the  contract 
for  the  sale  of  land,  unless  it  be  expressly  stipulated  otherwise,  the 
deed  of  conveyance  is  presumptively  to  be  prepared  by  and  at  the 
expense  of  the  purchaser;  and  it  lies  upon  him  to  tender  it  for  execu- 
tion, as  a  condition  precedent  to  charging  the  vendor  with  default  in 
completing  (s) .  The  same  rule  applies  to  the  sale  of  terms  of  years, 
and  of  shares  {t). 

The  usual  covenants  of  a  lease  by  the  lessor  and  lessee  respectively 
are  for  the  most  part  independent,  and  not  conditional  upon  perform- 
ance on  both  sides;  notwithstanding  merely  formal  expressions  to 
the  contrary.  Thus,  the  covenant  of  the  lessor  that  the  lessee,  "  paying 
the  rent  and  performing  the  covenants  on  his  part,"  shall  quietly 
enjoy  the  demised  premises  is  an  independent  covenant,  upon  which 
the  lessee  may  recover  damages,  notwithstanding  rent  in  arrear  and 
covenants  broken  on  his  part  (m)  .  But  a  covenant  to  renew  the  lease 
is  usually  dependent  upon  the  punctual  payment  of  the  rent,  and 
performance  of  the  covenants,  as  conditions  precedent,  but  a  condition 
that  the  rent  shall  be  duly  paid  does  not  import  punctual  payment  (x). 

(o)  Hmrd  v.  Wadham  (1801),  1  East,  619;  Marsden  v.  Moore  (1859),  2S  L.  J. 
Ex.  288;  4  H.  &  N.  600. 

(p)  Laird  v.  Pirn  (1841),  10  L.  J.  Ex.  259;  7  M.  &  W.  474;  East  London  Union 
V.  Metrop.  Ry.  (1869),  38  1..  J.  Ex.  225;  L.  E,.  4  Ex.  409. 

(?)  See  post,  p.   843. 

(r)  Pordage  v.  Cole  (1669),  1  Wms.  Saund.  548;  Dicker  v.  Jackson  (1848),  17 
I..  J.  0.  P.  234;  6  C.  B.  103;  Lindsay  v.  Direct  London  and  Portsmouth  Ry. 
(1850),  19  L.  J.  Q.  B.  417;   Yates  v.  Gardiner  (1851),  20  L.  J.    Ex.  327. 

(s)  Poole  V.  Hill  (1840),  10  L.  J.  Ex.  81;  6  M.  &  W.  835;  Thames  Haven  Dock 
and  Ry.  v.  Brymer  (1850),  19  L.  J.  Ex.  321;  5  Ex.  696. 

(0  Stephens  v.  De  Medina  (1843),   12  L.  J.   Q.  B.  120;   4  Q.  B.    422. 

(«)  Dmvson  v.  Dyer  (1833),  5  B.  &  Ad.  584;  Edge  v.  Soileau  (1885),  55  L,.  J. 
Q.  B.  90;  16  Q.  B.  D.  117. 

(k)  Finch  V.  Underwood  (1876),  45  L.  J.  C.  522;  2  Oh.  D.  310;  Bastin  v.  Bidwell 
(1881),  18  Ch.  B.  238;  Starkey  v.  Barton  (1&08),  78  L.  J.  C.  129;  [1909] 
1   Ch.  284. 
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—A  covenant  by  the  lessee  to  repair,  the  lessor  finding  the  materials 
for  the  purpose,  is  unqualified  or  conditional  according  to  the  con- 
struction to  be  put  upon  the  lease ;  and  if  the  lessor  has  agreed  to  find 
timber  his  readiness  and  willingness  to  find  it  is  a  sufficient  per- 
formance of  the  condition,  for  it  is  not  reasonable  that  the  timber 
should  be  cut  before  the  lessee  requires  it  (p).  A  covenant  by  the 
lessee  to  repair,  taking  upon  the  demised  premises  sufficient  timber 
for  the  doing  thereof,  was  held  to  be  an  absolute  covenant,  and  not 
subject  to  the  condition  of  there  being  sufficient  timber  on  the 
premises  (z).  A  covenant  by  the  lessee  to  expend  a  certain  sum  in 
repairs  under  the  direction  of  a  surveyor  of  the  lessor,  is  conditional 
upon  the  precedent  appointment  of  the  surveyor  (a).  A  covenant 
by  the  lessee  to  repair  a  house  and  outbuildings,  the  same  being  first 
put  in  repair  by  the  lessor,  is  conditional  upon  the  whole  being 
repaired  by  the  lessor,  and  if  part  only  has  been  put  in  repair  the 
lessor  has  no  right  of  action  (b).  An  agreement  to  take  a  house  for 
three  years  from  24:th  June,  in  consideration  of  certain  conditions 
being  fulfilled,  one  of  which  was  that  the  landlord  should  complete 
certaia  repairs  by  the  14th  June,  was  held  to  make  the  completion  of 
the  repairs  a  condition  precedent  to  the  liability  to  take  the  house  (c) . 
A  covenant  by  lessor  to  keep  the  demised  premises  in  repair  during 
the  term  is  impliedly  subject  to  the  condition  precedent  of  his  receiv- 
ing notice  of  want  of  repair  (d). — Upon  the  letting  of  a  furnished 
house  for  present  occupation  it  is  an  implied  condition,  that  the  house 
and  furniture  are  in  a  fit  state  for  occupation,  entitling  the  hirer, 
if  the  condition  is  not  satisfied,  to  repudiate  the  contract  and  refuse 
to  occupy  the  house  or  to  pay  the  rent;  as  where  the  house  and 
furniture  are  infested  with  vermin,  or  the  drainage  is  defective  (e). 
Apart  from  the  statutory  obligation  imposed  by  sect.  75  of  the 
Housing  of  the  Working  Classes  Act,  1890,  and  sects.  14  and  15 
of  the  Housing,  Town  Planning,  &c.  Act,  1909,  there  is  no  warranty 

(y)  Martyn  v.  Clue  (1852),  22  L..  J.  Q.  B.  147;  18  Q.  B.  661;  WestaooU  v. 
Kahn  (1918),  86  L.  J.  K.  B.  555;  [1918]  1  K.  B.  495. 

(z)  Dean  of  Bristol  v.  Jones  (1859),  28  L.   J.   Q.  B.   201;    1   E.    &  E.   484 

(a)  Coombe  v.  Qtreene  (1843),  12  L.  J.  Ex.  291;   11  M.  &  W.   480. 

(j)  T!leale  v.  RatcUfe  (1850),  20  L.  J.  Q.  B.  130;  15  Q.  B.  916;  Coward  v 
Gregory  (1866),  36  L.  J.  C.  P.  1;  L.  R.  2  C.  P.  153. 

(c)  TiAey  v.  Mollett  (1864),  33  L.  J.  C.  P.  235;  16  C.  B.  IST.   S.  298. 

(d)  Manchester  Warehouse  Co.  v.  Carr  (1880),  49  L.  J.  C.  P.  809;  5  C.  P  D 
607;  Torrms  v.  WaUsr  (1906),  75  L.  J.  C.  645;   [1906]  2  Oh.   166. 

(e)  Smith  v.  MarraUe  (1843),  12  L..  J.  Ex.  223;  11  M.  k  W.  5;  Wilson  \ 
Finoh-Eatton   (1877),  46  L.  J.   Ex.  489;   2  Ex.   D.   336. 

L.  31 
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or  condition  imposed  upon  the  landlord  as  to  the  state  of  repair  of 
the  demised  premises  (/). 

In  contracts  for  the  sale  of  goods  the  delivery  of  the  goods  and 
payment  of  the  price  are  presumptively  concurrent  acts;  and  readi- 
ness and  willingness  on  both  sides  to  perform  their  respective  parts 
of  the  contract  are  mutual  conditions  precedent  {g);  but  it  is  not 
necessary  that  the  buyer  should  actually  tender  the  money,  or  that 
the  seller  should  tender  the  goods,  in  order  to  saitisfy  the  condition 
sufficiently  to  maintain  an  action  for  not  delivering  or  for  not  accept- 
ing the  goods  Qi).  A  c.i.f .  contract  is  primarily  a  contract  for  the 
sale  of  goods,  and  the  shipping  of  the  goods  is  a  condition  precedent(^). 
If  the  contract  provides  that  the  payment  is  to  be  after  delivery,  an 
actual  delivery  and  not  mere  readiness  and  willingness  to  deliver, 
unless  such  delivery  is  waived  or  refused,  is  a  condition  precedent  to 
claiming  the  price  (fc).  Where  a  memorandum  of  agreement  stated 
that  the  one  party  bought  of  the  other  certain  goods,  to  be  paid  for 
by  selling  to  him  certain  other  goods  at  a  stated  price  and  giving  a 
bill  for  the  balance;  it  was  held  to  be  one  entire  contract,  and  that 
the  sales  were  dependent  and  conditional  upon  each  party  being  ready 
to  complete  on  his  part  (Z). — In  contracts  for  the  sale  of  goods  with 
successive  deliveries  at  fixed  periods  and  with  separate  payments,  or 
a  sale  with  "  deliveries  as  required,"  the  right  of  the  buyer  to  treat 
defective  deliveries  in  respect  of  one  or  more  instalments,  or  of  the 
seller  the  neglect  or  refusal  to  take  delivery  of  or  to  pay  for  one  or 
more  instalments,  as  a  repudiation  of  the  whole  contract,  or  merely 
a  severable  breach  giving  rise  to  a  claim  for  compensation  but  not 
to  a  right  to  treat  the  whole  contract  as  repudiated,  in  each  case 
depends  upon  the  terms  of  the  contract  and  the  circumstances  of 
the  case  (w). 

(/)   Ante,  p.  247. 

(^)  Sale  of  Goods  Act,  1893,  ss.  28.  29;  Morton  v.  Lamb  (1797),  7  T.  R.  125, 
See  Field  v.  Lelean  (1861),  30  L.  J.  Ex.  168;  6  H.  &  N.   617. 

(h~)  Rawson  v.  Johnson  (1801),  1  East,  203;  Lawrence  v.  Knowles  (1839)  8 
L.  J.  C.  P.  210;  5  Bing.  N.  C.  399;  Gihson  v.  Carruthers  (1841),  11  L.  3. 
Ex.  138;  8  M.  &  W.  321. 

(0  Johnson  v.  Taylor  Bros.  ^  Co.  (1919),  89  L.  J.  K.  B.  227;  [1920] 
A.  C.  144. 

(Jc)  Spartali  v.  Benecke  (1850),  19  L.  J.  C.  P.  293;  10  C.  B.  212;  Staunton  v. 
Wood  (1851),  16  Q.  B.  638. 

(0  AtUnson  v.  Smith  (1845),  15  L.  J.  Ex.  59;  14  M.  &  W.  695.  See  Bankart 
V.  Bowers  (1866),  L.  R.  1  0.  P.  484. 

(m)  Sale  of  Goods  Act,  1893,  a.  31;  Swan  v.  Barber  (1880),  49  L.  J.  Ex.  253; 
5  Ex.  D.  130;  Mersey  Steel  Co.  v.  Naylor  (1884),  53  L.  J.  Q.  B.  497;  9 
Ap.  Ca.  434;  Workman,  Clan-k  ^  Co.  v.  Lloyd  Brazileno  (1908),  77  L.  J.  K.  B. 
953;    [1908]  1  K.  B.   968;  Pearl  MUl  Co.  v.  Ivy  Tannery  Co.   (1918),    88  L.  J- 
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In  case'  of  insolvency  of  the  buyer  amounting  to  inability  to  pay 
his  debts,  the  seller  may  refuse  further  delivery  of  goods  until  pay- 
ment for  goods  already  delivered.  "  In  such  case  the  seller,  notwith- 
standing he  may  have  agreed  to  allow  credit  for  the  goods,  is  not 
bound  to  deliver  any  more  goods  under  the  contract  until  the  price 
of  the  goods  not  yet  delivered  is  tendered  to  him;  and  if  a  debt  is 
due  to  him  for  goods  already  delivered,  he  is  entitled  to  refuse  to 
deliver  any  more  until  he  is  paid  the  debt  due  for  those  already 
delivered,  as  well  as  the  price  of  those  still  to  be  delivered  "  (n).  If 
the  goods  are  in  the  hands  of  a  carrier  for  carriage  and  delivery  to 
the  buyer,  the  seller  may  under  the  like  circumstances  recover  posses- 
sion of  the  goods  and  is  restored  to  his  title,  with  an  obligation  )to 
satisfy  the  claim  of  the  carrier  for  the  cost  of  carriage,  which  may 
amount  to  the  contract  freight  (o).  The  right  is  displaced  by  the 
buyer  obtaining  possession  of  the  goods  whether  the  transitus  has 
been  fully  accomplished  or  not  {p). — Contracts  for  the  sale  of  goods 
described  by  reference  to  a  ship  have,  according  to  the  terms  of  the 
contract,  been  held  to  be  an  absolute  or  conditional  sale.  Contracts 
for  the  sale  of  goods  "  to  arrive  by,"  or  "  on  arrival  by,"  or  "  expected 
to  arrive  by,"  a  ship  named,  are  construed  to  be  subject  to  the  double 
condition  of  the  arrival  of  the  ship,  and  with  the  goods  on  board; 
so  that  if  the  ship  is  lost  or  fajils  to  arrivei,  or  if  the  ship  arrives 
without  the  goods,  or  if  the  goods  are  transhipped  and  arrive  by 
another  ship,  the  seller  is  not  bound  (g).  "  The  meaning  of  both 
these  expressions,  to  arrive,  and  on  arrival,  is  precisely  the  same;  the 
word  '  to  '  does  not  mean  that  the  goods  '  shall '  arrive,  but  merely 
that  they  shall  be  sold  on  their  arrival  "  (r).  The  condition  of  the 
arrival  of  the  goods  by  the  ship  is  not  satisfied  by  the  ship  having 
goods  on  board  answering  the  description,  but  consigned  to  another 
person  (s);  nor  by  the  arrival  of  goods  of  the  same  kind  not  sub- 

K.  B.  134;  [1919]  1  K.  B.  87.  See  Panoutsos  v.  Raymond  Hadley  Corp.  (1917), 
86  L.  J.  K.  B.  1325;   [1917]  2  K.  B.  473. 

(«)  Sale  of  Goods  Act,  1893,  aa.  39,  41,  62  (3);  Mellish,  L.  J.,  Ex  p.  Chalmers 
<1873),  42  L.  J.  Bk.  37;  L.  E.  8  Ch.  289;  Morgan  v.  Sain  (1874),  44  I>.  J. 
C.  P.  47;  L.  E.  10  C.  P.  15.  See  Hxp.  Carnforth  Hcematite  Iron  Co.  (1876),  46 
L.  J.  C.  115;  4  Oh.  D.  108. 

(o)  Booth  SS.  Co.  V.  Carao  Fleet  Iron  Co.  (1916),  85  L.  J.  K.  B.  1577;  [1916] 
2  K.  B.  570. 

(p)  Seddall  v.  Union  Castle  Mail  88.  Co.  (1915),  84  L.  J.  K.  B.  360. 

(?)  Bot/d  V.  SiffMn  (1809),  2  Camp.  326;  Idle  v.  Thornton  (1812),  3  Camp. 
274;  Lovatt  v.  Hamilton  (1839),  5  M.  &  W.  639. 

(r)  Parke,  B.,  Johnson  v.  Macdonald  (1842),  12  L.  J.  Ex.  99;  9  M.  &  W.  600. 

(s)  Gorrissen  v.  Perrin  (1857),  27  L.  J.  C.  P.  29;  2  C.  B.  N.   S.  681. 
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stantially  answering  the  description  (t) ;  nor,  where  the  original  ship- 
ment has  failed,  is  the  contract  necessarily  applicable  to  another 
shipment  of  like  description  in  the  same  ship  (m).  A  contract  for 
the  sale  of  goods  to  arrive  by  a  certain  date  makes  the  arrival  within 
the  date  a  condition  precedent,  and  not  merely  an  independent  under- 
taking or  warranty  on  the  part  of  the  seller  (x).  A  contract  for  the 
sale  of  goods  merely  "  on  arrival  of  "  a  ship  named  is  presumptively 
not  conditional  upon  the  goods  being  on  board;  the  seller  warrants 
that  the  goods  are  shipped  and  is  responsible  if  the  ship  arrive  with- 
out them  (y).  So  a  sale  of  goods  "  subject  to  safe  arrival,"  no  ship 
being  named,  is  an  absolute  contract  to  deliver  (z).  So  a  sale  of  goods 
described  as  "  now  on  passage  and  expected  to  arrive  by  "  a  ship 
named,  the  contract  to  be  void  if  the  ship  lost,  was  construed  to  be 
an  absolute  contract  to  deliver  such  goods  upon  arrival  of  the  ship  (a) . 
Upon  a  contract  for  sale  of  goods  to  arrive  by  a  ship  to  be  named 
by  the  seller,  "  as  soon  as  known  to  him',"  or  "on  receipt  of  next 
mail,"  or  "  as  soon  as  the  goods  are  shipped,"  the  naming  of  the  ship 
as  agreed  is  a  condition  precedent  to  the  liability  of  the  buyer  to 
accept  the  goods  (b).  A  stipulation  as  to  the  delivery  of  the  goods, 
that  they  should  be  taken  from'  the  quay,  was  construed  to  be  made 
in  favour  of  the  seller,  obliging  the  buyers,  if  required,  to  take 
delivery  from  the  quay;  and  not  a  condition  of  accepting  the  goods, 
that  they  should  be  delivered  on  the  quay  (c). 

In  charter-parties,  the  stipulation  that  the  ship  shall  sail  for  the 
port  of  loading  (d) ;  or  shall  reach  the  place  of  loading  (e) ;  or  shaU 
be  ready  for  loading  (/)  on  or  before  an  appointed  day,  is  generally 
a  condition  precedent  to  the  liability  of  the  charterer  to  load.     But 


(<)    Vernede  v.  Weber  (1856),  36  L.  J.  Ex.  326;   1  H.  &  N.  311. 

(«()  Smith  V.  Myers  (1871),  41  L.  J.  Q.  B.  91;  L.  R.  7  Q.    B.  139. 

(x)  Idle  V.  Thornton  (1812),  3  Camp.  274;  Aleioyn  v.  Pryor  (1826),  Ry.  &  M. 
406. 

(y)  Bale  V.  Eawson  (1858),  27  L.  J.  0.  P.  189;  4  C.  B.  N.   S.  85. 

Iz)  Burnett  v.  Jaweri  #  Co.  (1916),  85  L.  J.  K.  B..  1703;   [1916]  2  K.  B.  390. 

(o)   Gorrissen  t.  Perrin  (1857),  27  L.  J.  0.  P.  29;  2  0.  B.  N.   S.  681. 

(6)  Graves  v.  Legg  (1854),  23  L.  J.  Ex.  228;  9  Ex.  709;  on  appeal  (1857),  26 
L.  J.  Ex.  316;   2  H.  &  N.   210;    Gilkes  v.   Leonino  (1858),  4    C.  B.   N.   S.  485. 

(c)  Neill  V.   Whitworth  (1865),  34  L.  J.  C.   P.   155;   18  0.  B.   IST.    S.  435. 

(d)  GWholm  v.  Bays  (1841),  10  L.  J.  C.  P.  98;  2  Man.  &  G.  257;  Crookewit 
V.  Vletoher  (1857),  26  L.  J.  Ex.  153;  1  H.  &  N.  893.  See  Cranston  v.  Marshall 
(1850),  19  L.  J.  Ex.  340;  6  Ex.  395. 

(«)  Ollwe  V.  Booher  (1847),  17  L.  J.  Ex.  21;  1  Ex.  416;  Hick  v.  Tweedy 
(1890),  63  L.  T.  765;  Potter  v.  Burrell  (1896),  66  L.  J.  Q.  B.  63;  [18971  1 
Q.  B.  97;  ieo»M  SS.  Co.  v.  Rank,  Ld.  (1907),  77  L.  J.  K.  B.  224;  [1908] 
1  K.  B.  499. 

(/)  Oliver  v.  Fieldm  (1849),  18  L.  J.  Ex.  353;  4  Ex.  135.  See  Utile  v. 
Stevenson  (1896),  65  L.  J.  P.  0.  69;    [1896]  A.  C.   108. 
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■where  a  charter-party,  dated  February  6,  but  not  executed  until 
•March  15,  contained  a  covenant  by  the  owner  that  the  ship  would 
proceed  from  the  port  where  she  then  lay  on  or  before  February  12, 
the  covenant  to  sail  before  the  named  day  was  held  not  to  be  a  con- 
dition precedent  {g) .  So  too  the  right  to  repudiate  the  contract  may 
be  waived,  as  where  the  charterers  induce  the  shipowner  to  send  the 
ship  to  the  port  of  loading  in  the  belief  that  the  damages  alone  will 
be  insisted  upon  for  breach  of  the  covenant  (Ji) .  But  stipulations  as 
to  time,  of  an  indefinite  character,  do  not  amount  to  conditions  pre- 
cedent; in  such  case  delay  or  deviation  is  only  ground  for  a  claim 
for  damages,  and  it  does  not  discharge  the  charterer,  unless  it  is  such 
as  entirely  to  frustrate  the  object  of  the  charter-party  {i).  A  devia- 
tion for  the  purpose  of  salving  property  is  not  justified  unless  the 
fight  be  reserved  by  the  charter-party,  but  if  towage  services  rendered 
under  a  liberty  to  tow  do  not  frustrate  the  object  of  the  charter-party, 
the  charterer  is  not  entitled  to  put  an  end  to  the  contract  (Jc) .  So 
also  delay  caused  by  an  accident  of  navigation  while  proceeding  to 
the  port  of  loading,  or  an  accidental  fire  breaking  out  in  the  ship 
in  the  course  of  loading,  only  exonerates  the  charterer  if  the  object 
of  the  charter-party  be  frustrated  {I) .  In  a  contract  to  supply  goods 
f  .o.b.  at  a  port,  the  liability  to  load  does  not  arise  until  the  ship  is 
named  (m).  But  it  seems  that  want  of  notice  of  the  ship  being 
ready  does  not  discharge  the  charterer,  unless  he  is  in  fact  prevented 
from  loading  by  that  cause  {n).  Upon  the  same  principle  a  stipula- 
tion respecting  the  place  of  discharge  is  a  condition  precedent  to  the 
liability  of  the  charterer  to  unload  (o).  In  time  charters  time  is  of 
the  essence  of  the  contract,  and  it  is  a  condition  precedent  that  the 
ship  be  ready  in  time  for  the  charterer  to  have  the  use  of  thic  ship 

{g)  Hall  V.  Cazenove  (ISW),  4  East,  477. 

(A)  Bentsen  v.  Taylor  (1893),  63  L.  J.  Q.  B.  15;   [1893]  2  Q.  B.    274. 

(»)  M' Andrew  v.  Chappie  (1866),  35  L.  J.  C.  P.  281;  L.  E.  1  C.  P.  643; 
Eudson  V.  EUl  (1874),  43  L.  J.  0.  P.  273;  Potter  ^  Oa.  v.  Burrell  (1896),  66 
L.  J.  Q.  B.  63;  [1897]  1  Q.  B.  97. 

(Ji)  Searamanga  v.  Stamp  (1880),  49  L.  J.  C.  P.  674;  5  O.  P.  D.  295;  Potter 
i  Co.  V.  Surrell  (1896),  66  L.  J.  Q.  B.  63;  [1897]  1  Q.   B.  97. 

(0  Jones  v.  Eolm  (1867),  36  L.  J.  Ex.  192;  L.  R.  2  Ex.  335;  Jackson  v.  Union 
Insce.  (1874),  44  L.  J.  0.  P.  27;  L.  K.  10  0.  P.  125;  r«%  v.  Howling 
(1877),  46  L.  J.  Q.  B.  388;  2  Q.  B.  D.  182. 

Cm)  Armitage  v.  Insole  (1850),  19  L.  J.  Q.  B.  202;  14  Q.  B.  728. 

(»)  Stanton  v.  Austin  (1872),  41  L.  J.  0.  P.  218;  L.  B.  7  C.  P.  651. 

(o)  Dahl  V.  Nelson  (1881),  50  L.  J.  0.  411;  6  Ap.  Oa.  38;  Tharsis  Sulphur  Co.. 
V.  Morel  (1891),  61  L.  J.  Q.  B.  11;  [1891]  2  Q.  B.  647;  Reynolds  v.  Tomlinson 
(1896),  65  L.  J.  Q.  B.  496;  [1896]  1  Q.  B.  586;  Sanders  v.  Jenkins  (1896),  66 
L.  J.  Q.  B.  40;  [1897]  1  Q.  B.  93.  See  Bulman  v.  FenwicJc  ^  Co.  (1893),  63 
L.  J.  Q.  B.  123;  [1894]  1  Q.  B.  179. 
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for  the  period  agreed  (p).  Upon  a  charter  of  a  ship  for  continuous 
voyages  during  a  certain  time,  a  continuous  supply  of  cargoes  is  a 
condition  precedent,  a  default  in  which  discharges  the  shipowner 
froni  further  performance;  so  upon  a  charter  for  outward  and  home- 
ward voyages,  failure  to  supply  an  outward  cargo  discharges  the 
shipowner  (g). — ^A  statement  in  the  charter-party  of  the  place  of  the 
ship  at  la  certain  date  may  operate  as  a  condition  precedent  to  the 
liability  of  the  charterer;  as  that  the  ship  is  "  now  at  sea  having 
sailed  three  weeks  ago  "  (r);  or  that  the  ship  is  "now  in  the  port 
of  A."  (s);  or  "  has  finally  sailed  from  port"  {t).  A  statement  that 
the  ship  was  "  expected  to  be  at  A."  about  a  stated  date  was  'held 
to  be  a  warranty  that  the  ship  was  in  such  a  position  as  would  render 
it  reasonable  to  expect  she  might  reach  the  named  port  about  the 
date  indicated,  for  breach  of  which  the  shipowner  was  responsible  (u) . 
— ^A  description  of  the  ship  as  being  A  1  is  a  warranty  of  the  fact 
of  her  'being  so  classed,  and  is  also  a  condition  precedent  to  the 
liability  to  load;  but  it  is  satisfied  by  the  truth  of  the  description 
at  the  date  of  the  charter-party,  though  the  ship  loses  that  class  before 
arrival  at  the  port  of  loading  (x).  So  the  description  of  the  ship  as 
being  a  steamship  warrants  that  the  principal  motive  power  during 
the  voyage  shall  be  steam  («/).  The  description  of  the  ship  as  to 
size  and  capacity  is  a  condition  precedent  to  the  obligation  to  load,, 
which  may,  however,  be  satisfied  with  a  reasonable  allowance,  more 
or  less,  having  regard  to  the  object  and  terms  of  the  charter-party. 
"  A  representation  of  this  sort  in  a  charter-party  is  a  condition  pre- 
cedent or  not  according  to  whether  it  does  or  does  not  enter  into  and 
affect  the  substance  of  the  contemplated  voyage"  (z).  The  ship  is 
to  be  used  primarily  for  the  purposes  of  the  charterer,  and  the  ship- 
owner must  not  reduce  unduly  the  carrying  capacity  of  the  ship  by 


(jD)  Tulltj  V.  Howling  (1877),  46  L.  J.  Q.  B.  388;  2  Q.  B.  D.  182.  See  Brown 
V.  Turner,  Brightman  #  Co.  (1911),  81  L.  J.  K.  B.  387;   [1912]  A.   C.  12. 

(?)  Storer  v.  Gordon  (1814),  3  M.  &  S.  308;  Bradford  v.  Williams  (1872),  41 
L.  J.  Ex.  164;  L.  R.  7  Ex.  259. 

()■)   Ollive  V.  Booker  (1848),  17  L.  J.  Ex.  21;  1  Ex.  416. 

(s)   Behn  v.  Burness  (1863),  32  L.  J.  Q.  B.  204;  3  B.  &  S.   751. 

(0  Price  V.  Livingstone  (1882),  53  L.  J.  Q.  B.  118;  9  Q.  B.  D.  679;  "  Garston  " 
Co.  V.  Hickie  (1885),  15  Q.  B.  D.  580. 

(«)   Corkling  v.  Massey  (1873),  42  L.  J.  0.  P.  133;  L.  R.  8  C.    P.  395. 

(»)  Routh  V.  Macmillan  (1863),  33  L.  J.  Ex.  38;  2  H.  &  0.  750;  French,  v. 
Newgass  (1878),  47  L.  J.  0.  P.  361;  3  0.  P.  D.  163. 

(«/)  Fraser  v.   Telegraph  Co.  (1872),  41  L.  J.  Q.  B.  249;   L.  R.  7  Q.  B.  566. 

(z)  Jervis,  C.  J.  Barker  v.  Windle  (1856),  25  L.  J.  Q.  B.  349;  6  B.  &  B. 
675;  Bust  V.  Sowie  (1865),  34  L.  J.  Q.  B.  127;  5  B.  &  S.  20;  Tha 
Norway  (1,865),  3  Moo.  P.  C.  N.  S.  245;  MackUl  v.  Wright  (1888),  14  Ap. 
Oa.  106. 
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providing  an  excessive  quantity  of  stores  or  tackle  {e.g.,  bunker 
coal)  or  the  like  {a).  A  statement  in  a  charter-party  of  a  ship's  dead 
weight  capacity  is  to  be  referred  primarily  to  her  lifting  capacity  (6). 
— The  description  of  the  ship  as  being  tight,  staunch  and  strong, 
and  fitted  for  the  voyage  operates  as  a  condition  precedent  to  the 
liability  to  load,  if  the  ship  be  in  fact  so  unfi.t  for  the  voyage  or  the 
cargo  as  to  frustrate  the  object  of  the  charter-party;  but  a  breach 
of  the  condition  short  of  frustrating  the  charter-party  would  only 
be  ground  for  a  claim  to  damages  (c) .  Seaworthiness  and  fitness  of 
the  ship  for  the  purpose  of  carrying  the  goods  to  their  destination, 
or  in  the  case  of  a  voyage  divided  into  stages  at  the  commencement 
of  each  stage,  is  implied  in  a  contract  for  the  carriage  of  goods  in 
a  ship  {d);  and  seaworthiness  is  a  condition  precedent  to  the  claim 
for  freight  payable  in  advance,  because  the  freighter  could  not  insure 
the  risk  icxcept  upon  such  condition  (e). — Under  a  charter-party  or 
biU  of  lading  the  freight  is  earned  when  the  goods  are  carried  to 
their  destination,  and  payment  of  freight  and  right  delivery  of  cargo 
are  presumptively  concurrent  acts  (/).  If  the  freight  is  payable 
"  after  the  vessel's  report  inward  "  or  "  after  right  delivery,"  there 
is  no  lien  until  the  condition  is  fulfilled  {g) .  Where  the  freight  was 
payable  "  within  three  days  after  arrival  of  ship  and  before  delivery 
of  the  goods,"  it  was  held  that  the  three  days  were  allowed  for  the 
freighter  to  pay  and  take  the  cargo,  and  readiness  to  deliver  was  a 
condition  precedent;  so  that  the  goods  having  been  destroyed  by 
accident  within  the  three  days,  the  freighter  was  discharged  {h).  In 
the  case  of  a  mixed  transit,  each  party  has  to  discharge  himself  from 
liability  for  failure  to  deliver  the  goods  undamaged,  a  carrier  being 

(a)  Darling  v.  Raeburn  (1907),  76  L.  J.  K.  B.  570;   [1907]  1  K.  B.    848. 

(S)  Millar  i  Co.  v.  SS.  Freden  (owners)  (1918),  87  L.  J.  K.  B.  524;  [1918] 
1  K.  B.  611;  Thomson  #  Co.  v.  Broeklebank,  Ltd.  (1918),  87  L.  J.  K.  B.  616; 
[1918]  1  K.  B.  655. 

(c)  Tarrabochia  v.  Hickie  (1856),  26  L.  J.  Ex.  26;  1  H.  &  N.  183;  Stanton 
V.  Richardson  (1872),  43  L.  J.  C.  P.  230;  L.  El.  9  C.  P.  390;  in  H.  Li.  (1875),  45 
L.  J.  C.  P.  78;  Kish  v.  Taylor  (1912),  81  L.  J.  K.  B.   1027;  [1912]  A.  C.  604. 

(«f)  Steel  V.  State  Line  Co.  (1877),  3  Ap.  Oa.  72;  "Maori  King"  v.  Hughes 
(1895),  65  L.  J.  Q.  B.  168;  [1895]  2  Q.  B.  550;  Queensland  Nat.  Bk.  v.  P.  # 
0.  Steam  Nav.-  Co-.  (1898),  67  L.  J.  Q.  B.  402;  [1898]  1  Q.  B.  567;  The  Vortigern 
(1899),  68  K  J.  P.  49;  [1899]  P.  140.  See  City  of  Lincoln  v.  Smith  (1904),  73 
L.  J.  P.  C.  45;  [1904]  A.  C.  250. 

(«)  Thompson  v.  Gillespie  (1855),  24  L.  J.  Q.  B.  340;  5  E.  &  B.    209. 

(/)  Cargo  ex  Qalam  (1864),  33  L.  J.  Ad.  97;  2  Moo.  P.  C.  N.  S.  216;  Paynter 
V.  James  (1867),  L.  R.  2  C.  P.  348;  affirmed  in  Ex.  Ch.  (1868),  18  L.  T.  449; 
16  W.  R.  768;  Bradley  v.  NeiOsom,  Sons  #  Co.  (1918),  88  L.  J.  K.  B.  35; 
[1919]   A.  C.  16. 

{g)  Foster  v.  Colby  (1858),  28  L.  J.  Ex.  81;  3  H.  &  N.  705;  Brown  v.  Tanner 
(1868),  37  L.  J.  0.  923;  L.  R.  3  Oh.  597. 

Qi)  Duthie  v.  Milton  (1868),  38  L.  J.  0.  P.  93;  L.  R.  4  0.    P.  138. 
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in  law  an  insurer  of  the  goods,  and  the  ultimate  carrier  can  only- 
discharge  himself  by  showing  that  the  damage  or  loss  (if  any)  occurred 
before  he  received  the  goods,  or  is  due  to  excepted  perils  {i).  The 
condition  of  delivery  of  cargo  is  subject  to  losses  excepted  in  the 
charter-party;  and  a  lump  sum  agreed  for  freight  becomes  payable 
in  full  upon  delivery  of  the  remainder;  but  if  the  whole  cargo  is 
lost,  though  by  perils  excepted,  there  can  be  no  delivery  and  the 
freight  cannot  be  claimed  (fc).  Loss  or  damage  of  cargo,  not  excepted 
in  the  charter-party,  are  ground  of  action  or  counterclaim,  and  cannot 
be  deducted  from  the  freight  due  upon  the  cargo  delivered,  unless 
under  a  local  usage  to  that  effect  (V).  Freight  in  the  absence  of 
special  agreement  to  the  contrary  is  presumptively  payable  on  so 
much  cargo  as  has  been  shipped,  carried  and  delivered;  calculated, 
subject  to  local  usage,  according  to  measurement  at  the  port  of  ship- 
ment (m).  In  the  case  of  the  shipment  of  goods  made  up  in  bales, 
the  shipowner  cannot  compel  the  shipper  to  accept  unidentified  bales 
in  performance  of  the  condition  of  right  and  true  delivery  (n). 
Freight  is  presumptively  conditional  upon  the  completion  of  the 
voyage,  though  it  is  expressed  to  be  payable  at  a  rate  of  so  much 
per  month  during  the  voyage;  and  there  is  no  implied  claim  pro 
rata  for  an  incomplete  voyage  (o) .  The  shipper  is  under  a  correlative 
duty  to  do  all  in  his  power  to  enable  the  freight  to  be  earned  (p) . 

In  indentures  of  apprenticeship,  which  are  usually  made  between 
the  master,  the  apprentice,  and  the  father  of  the  apprentice,  the  cove- 
nant of  the  master  to  teach  is  conditional  upon  the  continued  readiness 
and  willingness  of  the  apprentice  to  learn  {q).  On  the  other  hand;, 
the  covenant  on  behaK  of  the  apprentice  to  serve  and  learn  is  condi- 

(i)  Be  Mothschild  v.  Royal  Mail  Steam  Packet  Co.  (1852),  21  L.  J.  Ex.  273; 
7  Ex.  734;  Crawford  v.  Allan  Line  SS.  Co.  (1911),  81  L.  J.  P.  0.  113; 
[1912]  A.  C.  130. 

Qe)  Robinson  v.  Knights  (1873),  42  L.  J.  0.  P.  211;  L.  R.  8  C.  P.  465; 
Merohant  Shipping  Co.  v.  Armitage  (1873),  43  L.  J.  Q.  B.  24;  L.  K.  9  Q.  B.  99; 
Thomas  v.  Harrowing  SS.  Co.    (1914),  83  L.   J.  K.  B.   1662;    [1915]  A.    O.  68. 

(0  Bamdson  v.  Gwynne  (1810),  12  East,  381;  Blanchet  v.  Powell's  Co. 
(1873),  43  X,.  J.  Ex.  50;  L.  E.  9  Ex.  74. 

(m)  Spaight  v.  Farnworth  (1880),  6  Q.  B.  D.  115;  49  L.  J.  Q.  B,.  346; 
Mediterranean  and  N.  T.  SS.  Co.  v.  MacJcay  (1902),  72  L.  J.  K.  B.  147; 
[1903]  1  K.  B.  297;  London  Transport  Co.,  Ltd.  v.  Treohmann  (1904),  73  L.  J. 
K.  B.  253;  [1904]  1  K.  B.  635. 

(>»)  Sandeman  v.  Tyzach  #  Branfoot  S.8.  Co.  (1913),  83  L.  J.  P.  O.  23; 
[1913]  A.  C.  680. 

(o)  Gibbon  v.  Mendez  (1818),  2  B.  &  Aid.  17;  The  Cito  (1881),  51  L.  J.  P.  1; 
7  P.  D.  5. 

(p)  Aktieselshabet  Geyser  v.  Dansh  Svovlsyre  ^  Superphosphat  Fabrik  (1919), 
88  L.  J.  K.  B.  745;  [1919]  2  K.  B.  162. 

(?)  Raymond  v.  Minton  (1866),  35  L.  J.  Ex.   153;   L.  R.   1  Ex.  244. 
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tional  upon  the  continued  readiness  and  willingness  of  the  master  to 
teach;  and  in  a  case  where  the  master  carried  on,  and  covenanted  to 
teach,"  three  trades,  it  was  held  to  be  a  good  answer  to  an  action  for 
the  desertion  of  the  apprentice  that  the  master  had  relinquished  one 
of  the  trades  (r).  But  the  covenants  are  so  far  independent  that 
misconduct  of  the  apprentice,  though  it  may  be  ground  for  a  cross 
action  .upon  the  covenant  to  serve,  is  no  answer  to  an  action  upon 
the  covenant  to  teach  (s) ;  unless  it  is  expressly  provided  in  the  inden- 
tures that  the  covenant  to  teach  shall  be  conditional  upon  good 
behaviour  (t),  or  unless  the  misconduct  is  such  as  to  render  the  con- 
tinuance of  the  apprenticeship  impossible,  as  where  the  apprentice 
habitually  stole  the  money  taken  in  the  business  (m).  The  covenant 
that  the  master  shall  teach  or  the  apprentice  shall  serve,  like  all  other 
contracts  for  personal  services,  is  conditional  upon  his  continued 
capability,  and  if  the  master  dies  or  if  the  apprentice  is  incapacitated 
by  illness,  the  performance  is  excused  (a;). 

Conditions  precedent  must  be  fully  performed  and  satisfied  in  order 
to  render  the  promise  absolute;  and  it  lies  upon  the  promisee  to  prove 
the  performance  or  an  excuse  for  non-performance  (j/).  It  is  no 
longer  necessary  to  allege  the  performance  of  all  conditions  precedent; 
but  the  opposite  party  must  specify  in  his  pleading  any  conditions 
the  performance  of  which  he  intends  to  dispute  (z). 

A  partial  or  defective  performance  of  a  condition  precedent  is  in 
general  not  sufficient;  unless  the  condition  and  promise  are  made 
divisible  and  apportionable,  as  in  the  case  of  a  contract  for  the  delivery, 
of  goods  or  any  part  thereof,  or  of  a  covenant  to  build  or  repair 
several  distinct  houses  (a).  But  after  one  party  has  performed  the 
contract  in  a  substantial  part,  and  the  other  party  has  accepted  the 
benefit  of  the  part  performance,  the  latter  may  thereby  be  precluded 
from  relying  .upon  the  performance  of  the  residue  as  a  condition 

(?•)  SUen  V.  Topp  (1851),  20  L.  J.  Ex.  241;   6  Ex.  424. 

(s)  Wmstone  v.  Linn  (1823),  1  L.  J.  0.  S.  K.  B.  126;   1  B.    &  O.;  460. 

(0   Westwiok  v.  Theodor  (1875),  44  L..  J.  Q.  B.  110;  L.  E.  10  Q.   B.  224. 

(«)  Learoyd  v.  Brook  (1891),  60  L.  J.  Q.  B.  373;  [1891]  1  Q.  B.   431. 

(»)  Baxter  v.  Bur  field  (1747),  2  S,tra.  1266;  Boast  v.  Firth  (1868),  38  L.  J. 
C.  P.  1;  L.  K.  4  0.  P.  1.  I 

{y)  Hunt  V.  Bishop  (1853),  22  L.  J.  Ex.  337;  8  Ex.  675;  Burton  v.  GrcM/ 
(1873),  43  L.  J.  0.  229;  L.  B.  8  Oh.  932;  Olach  v.  Wood  (1882),  9  Q.  B.  D. 
276. 

(z)  Ord.  XIX.  r.  14.  As  to  the  former  rule  of  pleading'  see  Boldipp  v.  Otway 
(1670),  2  Wms.  Saund.  357,  n.  (3);  Beeters  v.  Opie  (1671),  2  Wms.  Saund. 
742,  n.   (2), 

(a)  Wilson  v.  London  Italian  ^  Adriatic  S.  Nav.  Co.  (1865),  35  L.  J.  0.  P.  9; 
I>.  E.  1  0.  P.  61;  WilMmon  v.  Clements  (1872),  42  L.  J.  0.  38;  L.  R.  8  Oh.  96. 
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precedent  to  his  liability;  in  such  case  he  must  perform  the  contract 
on  his  part,  and  claim  damages  in  respect  of  the  defective  perform- 
ance (6).  "  It  is  remarkable  that,  according  to  this  rule,  the  con- 
struction of  the  instrument  may  be  varied  by  matter  ex  post  factor 
and  that  which  is  a  condition  precedent  when  the  deed  is  executed 
may  cease  to  be  so  by  the  subsequent  conduct  of  the  covenantee  in 
accepting  less.  .  .  .  This  is  no  obj ection  to  the  soundness  of  the  rule, 
which  has  been  much  acted  upon.  But  there  is  often  a  difficulty 
in  its  application  to  particular  cases,  and  it  cannot  be  intended  to 
apply  to  every  case  in  which  a  covenant  by  the  plaintiff  forms  only 
a  part  of  the  consideration,  and  the  residue  of  the  consideration  has 
been  had  by  the  defendant.  That  residue  must  be  the  substantial 
part  of  the  contract"  (c).  Thus,  the  conditions  in  charter-parties 
that  the  ship  shall  be  ready  for  loading  at  a  certain  day  or  a  certain 
place,  or  that  the  ship  shall  be  seaworthy,  which  are  originally  con- 
ditions precedent  to  the  obligation  of  the  charterer,  cease  to  be  so  as 
to  payment  of  the  freight,  after  the  loading  and  sailing  of  the  ship, 
or  if  the  charterers  induce  the  shipowner  to  send  the  ship  to  the  port 
of  lading  in  the  belief  that  strict  performance  of  the  condition  will 
be  waived  (d).  So  the  stipulation  of  loading  a  full  cargo  is  not  a 
condition  precedent  as  to  the  payment  of  freight  pro  rata  for  goods 
in  fact  shipped  and  carried;  the  freighter  having  a  remedy  in  damages^ 
if  any,  for  the  short  delivery  (e).  And  a  stipulation  in  the  charter- 
party  as  to  the  size  and  capacity  of  the  ship,  after  loading  and  sailing, 
cannot  be  treated  by  the  charterer  as  a  condition  precedent  to  his 
liability  to  pay  freight  for  the  cargo  shipped  and  carried  (/) . 

Performance  of  a  condition  is  excused  by  the  refusal  of  the  other 
party  to  accept  it.  "  The  party  must  show  he  was  ready;  but  if 
the  other  party  stops  him  on  the  ground  of  an  intention  not  to 
perform  his  part,  it  is  not  necessary  for  the  first  to  go  further,  and 
do  a  nugatory  act  "  {g).  Upon  an  executory  contract  for  the  sale  of 
goods,  a  refusal  by  the  buyer  to  accept,  notified  by  him  to  the  seller 
and  unretracbed  up  to  the  time  appointed  for  delivery,  discharges  the 
condition  precedent  of  delivery  or  further  readiness  to  deliver,  and 


(6)  MUls  V.  Blaahall  (1847),  17  L.  J.  Q.  B.  31;  11  Q.  B.  368;  Carter  v. 
ScargiU  (1875),  L.  R.  10  Q.  B.  564. 

(c)  Per  cur.  Ellen  Y.   Topp   (1851),  20  L.   J.   Ex.   241;    6   Ex.   424. 

(/)  Havelock  v.  Geddes  (1809),  10  East,  565;  Bentsen  v.  Taylor  (1893),  63  L.  J. 
Q.   B.   15;    [1893]  2   Q.  B.   274. 

(e)  Eitehie   v.    Atkinson    (1808),    10    East,    295. 

(f)  Fust  V.  Sowie  (1865),  34  L.  J.  Q.  B.   127;  5  B.   &  S.    20. 
Ig)  Mansfield,   C.   J.,  Jones  v.    BarMey   (1781),   2   Dougl.   694. 
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entitles  the  aeller  to  claim  damages  for  not  accepting  the  goods  with- 
out further  act  on  his  part  (Ji).  So  a  request  by  the  buyer  not  to 
deliver,  or  to  postpone  the  delivery,  will  excuse  delay  in  delivery,  and 
the  seller  may  recover  for  a  subsequent  refusal  to  accept;  but  after 
default  in  delivery,  a  request  by  the  buyer  to  deliver  does  not  waive 
the  default,  and  he  cannot  be  charged,  unless  upon  a  new  contract 
founded  upon  the  request  (i) .  And  if  a  party  prevents  the  per- 
formance of  the  conditions  (fc)  or  repudiates  his  liability  under  'the 
contract  (l),  the  performance  of  conditions  is  dispensed  with. — In 
ordinarj^  contracts  for  work  and  labour,  the  work  is  a  condition  pre- 
cedent, and  must  'be  completed  before  the  payment  can  be 
claimed  (m) ;  but  if  the  employer  refuses  to  allow  the  other  party 
to  do  the  work  contracted  for,  the  latter  may  claim  damages  without 
completion;  and  the  liability  will  depend  upon  which  party  was  in 
fault  in  occasioning  the  contract  not  to  be  carried  into  efiect  {n) . — ■ 
Under  a  charter-party  the  liability  to  pay  freight  for  the  carriage 
of  a  cargo  and  delivery  to  the  freighter  at  a  safe  wharf,  becomes 
absolute  if  the  freighter  refuses  to  name  a  wharf  for  delivery  (o).  A 
promise  to  pay  a  sum  of  money  on  condition  of  the  promisee  executing 
a  release  to  be  prepared  by  the  promiser  was  held  to  be  made  absolute 
by  the  default  of  the  latter  in  preparing  and  tendering  the  deed  (p) . 
And  generally  if  the  promiser  refuses  to  accept  the  stipulated  benefit, 
which  the  promisee  is  ready  and  willing  to  give,  he  may  be  charged 
with  his  promise  as  absolute  (g) . — A  condition  precedent  which  con- 
sists in  some  act  of  a  third  party,  as  the  granting  of  a  certificate  or  a 
licence,  or  the  making  of  a  valuation,  is  not  excused  or  discharged 
by  the  refusal  of  such  person  to  act  in  the  mat,ter  (r) ;  but  it  is 
dispensed  with  by  the  other  party  to  the  contract  preventing  its 
performance,  so  far  as  it  may  be  dependent  upon  him,  as  by  refusing 


(A)  Ripley  v.  M'Clure  (1849),  18  L.  J.  Ex.  419;  4  Es.  345;  Cort  v.  Ambergats 
Ry.  (1851),  20  K  J.  Q.  B.  460;  17  Q.  B.  127. 

(»)  Williams  v.  Wheeler  (1860),  8  0.  B.  N.  S.  299;  Plevins  v.  Downing  (1876), 
45  L.  J.  C.  P.  695;  1  C.  P.  D.  220.       i 

(Jc)  Maekay  v.  Dick  (1881),  6  Ap.  Ca.  251. 

(0  Re  Coleman's  Dem.,  &  Life  &  Health  Assoe.  (1907),  78  L.  J.  K.  B.  865; 
[1907]  2  K.  B.  798.     ^  '  "       '     "  ^        '' 

(m)  Peeters  v.   Opie  (1671),  2   Wma.  Saund.   742. 

(»)  PlancM  V.  Golburn  (1831),  1  L,.  J.  0.  P.  7;  8  Bing.  14;  Pontifex  v.  Wil- 
kinson (1845),  1  0.  B.  75;  (1845),  2  0.  B.  349. 

(o)  Stewart  v.   Rogerson   (1871),  L.    R.   6   C.   P.   424. 

(p)  Giles  V.  Giles  (1846),  15  L.  J.  Q.  B.  387;  9  Q.  B.  164. 

(?)  Bradley  v.  Benjamin  (1877),  46  L.  J.  Q.  B.  590. 

(r)  Worsley  v.  Wood  (1796),  6  T.  R.  710;  Milner  v.  Field  (1850).  20  L.  J. 
Ex.  68;  5  Ex.  829;  Grafton  v.  Eastern  Co.  Ry.  (1853),  8  Ex.  699;  Soott  v.  Avery 
(1856),  25  L.  J.  Ex.  303;  5  H.  L.  0.  811. 
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to  appoint  ,a  ivaluer  (s) .  Upon  an  assignment  of  a  lease,  subjeofc 
to  obtaining  the  lioenoe  of  the  lessor,  a  refusal  to  accept  the  lease 
dispenses  with  the  condition  of  the  licence,  and  renders  the  assignee 
liable  in  damages  {t). 

"  If  a  man  binds  himself  to  do  certain  acts  which  he  afterwards 
renders  himself  unable  to  perform,  he  thereby  dispenses  with  the 
performance  of  conditions  precedent  to  the  act  which  he  has  so 
rendered  himself  unable  to  perform  "(m).  Thus  if  a  person  con- 
tracts to  sell  or  lease  land  to  another,  and  afterwards  disables  him- 
self by  conveying  or  demising  the  land  to  a  third  party,  he  thereby 
dispenses  with  any  request  or  other  act  which  would  otherwise  be  a 
condition  precedent  to  his  liability,  and  renders  himself  at  once  liable 
for  a  breach  of  contract  (x) .  So  if  a  person  sells  goods,  to  be  delivered 
upon  the  request  of  the  buyer,  and  afterwards  sells  and  delivers  the 
same  goods  to  another  person,  he  dispenses  with  the  request  of  the 
former  as  a  condition  of  delivery  {y) .  And  if  a  man  promises  to 
marry  one  person  and  afterwards  marries  another,  he  thereby  dis- 
penses with  aU  conditions,  as  to  time  or  request  or  otherwise,  which 
might  have  been  precedent  to  his  liability  to  the  former  (z). 

Contracts  may  provide,  expressly  or  impliedly,  for  termination 
by  lapse  of  time,  or  by  notice,  or  by  other  events;  which  then  operate 
as  conditions  subsequent.  And  as  the  greater  includes  the  less,  one 
or  other  of  the  parties  may  be  entitled  to  modify  the  terms  of  the  con- 
tract to  an  extent  short  of  absolute  rescission.  Where  the  promise 
is  made  to  two  jointly,  both  must  join  in  annulling  the  contr^act, 
unless  the  contract  otherwise  provides  (a).  It  is  said  "that  prima 
facie  every  contract  is  permanent  and  irrevocable,  and  that  it  lies 
upon  a  person  who  says  that  it  is  revocable  or  determinable  to  show 
either  some  expression  in  the  contract  itself,  or  something  in  the 
nature  of  the  contract,  from  which  it  is  reasonably  to  be  implied 
that  it  was  not  intended  to  be  permanent  and  perpetual,  but  was  to 
be  in  some  way  or  other  subject  to  determination  "  (b).    Accordingly, 

(s)  Hotham  v.  East  India  Co.  (1787),  1  T.  R.  638;  Thomas  v.  Fredriclcs  (1847), 
16  L.  J.  Q.  B.  393;  10  Q.  B.  775. 

(0   Ellis  V.  Rogers  (1885),  29  Ch.  D.  661. 

(«)  Per  cur.   Sands  v.    Clarke   (1849),   19  L.   J.   C.   P.    84;   S   O.    B.   762. 

(x)  Ford  V.  Tiley  (1827),  5  L.  J.  0.  S.  K.  B.  169;  6  B.  &  C.  325;  Loveloah  v. 
FranMyn  (1846),  15  L.  J.  Q.  B.  146;  8  Q.  B.  371. 

{y)  BowAell  v.  Parsons  (1808),   10  East,  359. 

(z)  Short  V.  Stone  (1846),  15  L.  J.  Q.  B.  143;  8  Q.  B.  358;  Caines  v.  Smith 
(1846),  15  L..  J.  Er.  106;  15  M.  &  W.  189. 

(a)  Atwood  V.  Ernest  (1853),  22  L.  J.  0.  P.  225;   13  C.  B.   881. 

(6)  Jamea,  L.  J.,  Llanelly  Ry.  v.  X.  #  N.   IV    Ry.   (1873),  42  L.    J.  C.  887; 
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where  a  contract  was  made  between  two  railway  companies  for  giving 
to  one  of  them  running  power  over  the  lines  of  the  other,  but  with- 
out mentioning  any  limit  of  time  or  any  mode  of  terminating  the 
power;  it  was  held  that,  considering  the  perpetuity  of  the  contracting 
parties  and  of  the  subject-matter,  the  contract  must  have  an  indefinite 
duration,  according  to  the  prima  facie  construction  of  its  terms;  and 
that  there  was  no  implied  condition  to  terminate  it  by  notice  or 
otherwise  (c)  .■ — Companies  incorporated  under  the  Companies  Con- 
solidation Act,  1908,  are  empowered  by  sect.  13  of  that  statute  to 
alter  the  articles  of  association.  This  power  can  only  be  exercised 
for  the  benefit  of  the  company  as  a  whole  and  an  alteration  in  the 
interests  of  a  section  of  shareholders,  even  if  a  majority,  is  un- 
authorized (d) . — Where  a  contract  provides  that  it  may  be  termi- 
nated by  notice,  the  formality  may  be  waived  (e) ;  and  a  verbal  notice 
is  sufficient  unless  any  other  formality  is  required  by  the  contract  (/) . 

Contracts  may  be  terminable  at  the  will  of  one  of  the  parties; 
as  partnerships,  which  are  terminable  by  a  partner  at  any  time, 
unless  a  definite  term  is  fixed  in  the  articles  of  partnership  (g) .  And 
a  partnership  continued  after  the  term  fixed  without  further  agree- 
ment, though  subject  to  the  original  articles  so  far  as  they  are 
applicable,  is  terminable  by  either  partner  at  will  (h) .  But  a  pro- 
vision that  an  agreement  for  a  partnership  "  shall  be  terminated  by 
mutual  arrangement  only,"  requires  the  assent  of  both  partners  to  the 
dissolution  (i) .  A  notice  of  dissolution  once  given  cannot  be  with- 
drawn, nor  can  the  partnership  be  restored  without  the  consent  of  the 
other  partners  (it) . — A  continuing  guarantee  for  an  indefinite  period 
of  a  current  account  may  be  determined  at  any  time  by  notice,  except 
as  to  antecedent  transactions,  if  a  certain  length  of  time  is  required 


L.  E.  8  Ch.  949.     And  see  Ld.  Selborne,  S.  0.  (1875),  45  L.  J.    C.  539;   L.  R. 
7  H.  L.  567. 

(c)  Llanelly  Ry.  v.  L.  ^  N.  W.  Ry.  (1875),  45  L.  J.  C.  539;  L.  R.  7 
H.  L.  550. 

{d)  Allen  v.  Gold  Reefs  of  W.  Afnoa  (1900),  69  L.  J.  0.  266;  [1900]  1  Oh. 
656;  Brown  v.  British  Abrasive  Wheel  Co.  (1918),  88  L.  J.  0.  143;  [19191  1 
Oh.   290. 

(e)  Maonaghten  v.  Paterson  (1907),  76  L.  J.  P.  C.  94;   [1907]  A.  0.  483. 

if)  Hawthorne's  case  (1862),  31  L.   J.  0.  625. 

(?)  Partnership  Act,  1890,  ss.  26,  32;  Hendry  v.  Turner  (1886),  55  L.  J  0. 
562;  32  Ch.  D.  355;   Green  v.  Howell  (1910),  79  L.  J.  0.  549;    [1910]  1   Ch.  495. 

Qi)  Partnership  Act,  1890,  s.  27;  Parsons  v.  Hayward  (1862),  31  L.  J  0. 
666;  4  De  G.  F.  &  J.  474;  Myers  v.  Myers  (1891),  60  L.  J.  0.  311;  Daw  v 
Herring   (1«91),  61   L.   J.   C.   5;    [1892]   1   Ch.   284. 

(i)  Moss  y.  JSlphiok  (1910),  79  L.  J.  K.  B.  631;   [1910]  1  K.  B.    846 

(A)  Jones  V.  Zloyd  (1874),  43  K  J.  C.  826;  L.  R.  18  Eq.  271.     See 
V.  Glossop  (1907),  76  L.  J.  0.  610;   [1907]  2  Oh.  370. 
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by  the  terms  of  the  contract,  that  condition  must  also  be  observed  (I) . 
Other  guarantees  cannot  in  general  be  withdrawn  by  notice  and 
payment  of  the  amount  then  due  (m) . — Charter-parties  frequently 
contain  an  express  provision  entitling  one  or  other  of  the  parties  to 
terminate  the  .agreement  (w) ;  and  they  will  be  deemed  to  be  de- 
termined in  favour  of  all  parties  if  the  object  of  the  charter  be 
frustrated  by  delay  beyond  the  control  of  the  parties  (o) . — An  in- 
surance terminable  on  return  of  the  premium,  "  for  any  cause  what- 
ever,'' may  be  terminated  by  notice  at  the  mere  will  of  the 
insurer  {'p)/—'Lea.ses  and  tenancies  of  land  may  be  made  terminable 
by  notice.  Tenancies  at  will  are  terminable  by  notice  at  the  will  of 
either  party  (q);  and.  a  tenancy  for  a  term  of  years  or  from  year 
to  year,  may  be  made  terminable  at  will  by  agreement  (r) .  A'  lease 
for  7,  14,  or  21  years  continues  for  those  successive  periods,  unless  the 
election  to  determine  it  at  the  end  of  one  of  the  periods  is  duly 
exercised ;  and  the  election  rests  with  the  lessee,  if  no  intention  to  the 
contrary  is  expressed  (s) .  A  tenancy  from  year  to  year,  in  the 
absence  of  any  agreement  to  the  contrary,  is  by  a  rule  of  law  termin- 
able by  either  party  giving  to  the  other  notice  to  determine,the  tenancy 
half  a  year  before  the  expiration  of  the  current  year  (i);  which  is 
extended  to  one  year  for  tenancies  within  the  Agricultural  Holdings 
Act,  1883,  s.  33,  unless  /otherwise  agreed  (m).  If  the  landlord  is 
induced  to  accept  a  surrender  of  the  premises  by  the  suppression  on 
the  part  of  the  tenant  of  a  material  fact,  it  will  be  inoperative,  and 
the  tenant  must  stand  or  fall  on  the  validity  of  his  notice  (x) . — 

(0  Offord  V.  Dnvies  (1862),  31  L.  J.  C.  P.  319;  12  C.  B.  N.  S.  748;  Coulthart 
V.  Clementson  (1880),  49  L.  J.  Q.  B.  204;  5  Q.  B.  D.  42;  Egbert  v.  Northern 
Crown  Bk.  (1918),  87  L.  J.  P.  C.   186;    [1918]  A.   C.   903. 

(m)   Lloyds  v.   Harper   (1880),  50  L.   J.   C.    140;    16  Ch.   D.   290. 

In)  Lyderhorn  8.S.  Co.  v.  Dunoan,  Fox  #  Co.  (1909),  79  L.  J.  K.  B.  105; 
[1909]  2  K.  B.  929;  Moel  Tryvan  Ship  Co.  v.  Andrew  Weir  S;  Co.  (1910),  79 
L.  J.  K.  B.  898;   [1910]  2  K.  B.  844. 

(o)  BanJc  Line,  LU.  v.  Capel  ^  Co.  (1919),  88  L.  J.  K.  B.  211;  [1919]  A.  0. 
435. 

{p)  Sun  Fire  Office  v.  Hart  (1888),  58  L.  J.  P.  C.  69;  14  Ap.  Ca.  98. 
See  Bamberger  v.  Commercial  Credit  Mutual  Assce.  (1856),  24  L.  J.  0.  P.  116;  15 
0.  B.  677. 

(?)  I/eake,  Law  of  Land,  p.  156. 

(»•)  He  Threlfall  (1880),  60  L.  J.  C.  320;    16  Ch.  X>.  274. 

(s)  Dann  v.  Spurrier  (1803),  3  B.  &  P.  399;  Doe  v.  Dixon  (1807).  9  East  16; 
Fowell  V.  Tranter  (1864),  34  L.  J.  Ex.  6;  3  H.  &  C.  458;  Powell  v.  Smith 
(1872),  41  L.  J.  C.  734;  L.  R.  14  Eq.  85.  See  Grey  v.  Friar  (1854),  4  H.  L.  C. 
565. 

(0  Sidebotham  v.  Holland  (1894),  64  L.  J.  Q.  B.  200;  [1895]  1  Q.  B.  378; 
Soames  v.  Nicholson  (1901),  71  L.  J.  K.  B.  24;  [1902]  1  K.  B.  157;  Croft  v. 
Blay,  Ltd.  (1919),  88  L.  J.  C.  545;   [1919]  2  Ch.  343. 

(«)   Barlow  v.  Teal  (1885),  54  L.  J.  Q.  B.  564;   15  Q.  B.  D.    501. 

(»)   Gray  v.  Owen  (1910),  79  L.  J.  K.  B.  389;  [1910]  1  K.  B.   622. 
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Leases  with  conditions  of  forfeiture  are  terminable  upon  the  specified 
default  of  the  tenant,  as  for  non-payment  of  rent,  not  repairing,  or 
not  performing  or  obsrcrving  other  covenants  («/).  Such  conditions 
render  the  lease  voidable  at  the  election  of  the  lessor,  who  must  give 
notice  or  in  some  other  sufficient  manner  express  his  election  to  avoid 
it  (2) ;  but  they  do  not  enable  the  lessee  to  take  advantage  of  his  own 
wrong  to  determine  the  lease  against  the  will  of  the  lessor  (a) .  But 
before  proceeding  to  enforce  a  forfeiture  by  action  the  lessor  must 
now,  by  force  of  sect.  14  of  the  Conveyancing  and  Law  of  Property 
Act,  1881,  unless  the  forfeiture  is  incurred  for  non-payment  of  rent, 
give  notice  in  writing  to  the  tenant  stating  the  breach  complained 
of  and  requiring  the  breach  to  be  remedied,  and  the  statute  invests  the 
court  with  a  power  to  grant  relief  against  forfeiture  (b).  Sect.  210 
of  the  Common  Law  Procedure  Act,  1862,  dispenses  with  the 
necessity  of  a  formal  demand  for  the  rent,  in  certain  cases  where  the 
landlord  has  a  right  to  re-enter.  The  forfeiture  may  be  waived 
by  a  subsequent  acceptance  of  rent  or  other  unequivocal  recognition 
of  the  tenancy  by  the  lessor,  after  having  notice  of  the  cause  of  for- 
feiture (c) . 

Li  contracts  for  the  sale  of  land  it  is  usual  to  insert  a  condition 
entitling  the  vendor  to  rescind  the  contract  in  case  of  objections 
made  to  the  title  which  he  is  unable  or  unwilling  to  remove  {d). 
This  condition  must  be  exercised  bona  fide  and  upon  reasonable 
grounds  and  not  arbitrarily;  and  it  is  held  to  be  presumptively  the 
duty  of  the  vendor,  notwithstanding  the  condition,  to  answer  all 
reiasonable  requisitions  of  the  purchaser  as  to  the  title,  in  order  to 
give  him  the  opportunity  of  waiving  such  objections  as  cannot  be 
removed  and  accepting  such  title  as  the  vendor  can  give  (e).  If  the 
purchaser  insists   upon   his   requisition   the   vendor   may   within   a 

(y)  See  Bmns  t.  Bavis  (1879),  48  L.  J.  C.  223;  10  Ch.  D.  747;  R0  Anderton 
and  MUner  (1890),  59  L.  J.  C.  765;  45  Ch.  D.  476;  Weston  v.  Metrop.  Asylum 
(1882),  51  L.  J.  Q.  B.  399;  9  Q.  B.  D.  404. 

(a)  Roberts  v.  Bavey  (1833),  2  L.  J.  K.  B.  141;  4  B.  &  Ad.  664;  Thomas  v. 
LwUmm  (1895),  64  L.  J.  Q.  B.  720;  [1895]  2  Q.  B.  400;  Moore  v.  Vllooats 
Mining  Co.  (1908),  77  L.  J.  C.  282;    [1908]   1  Ch.   575. 

(a)  Rede  v.  Farr  (1817),  6  M.  &  g.  121. 

(b)  Dmdy  v.  Evcms  (1909),  79  L.  J.  K.  B.  121;  [1910]  1  K.  B.    263., 

(c)  TVard  v.  I>ay  (1864),  33  L.  J.  Q.  B.  254;  5  B.  &  S.  359;  Walrond  v. 
SawJcins  (1875),  44  L.  J.  C.  P.  116;  L.  E.'lO  C.  P.  342;  Davenport  v.  Meff. 
(1877),  47  L.  J.  P.  c:  8;  3  Ap.  Ca.  115. 

(d)  Me  Terry  and  White  (1886),  55  L,.  J.  C.  343;  32  Ch.  D.  14.  See  Be 
Deighton  and  Harris  (1898),  67  L.  J.  C.  240;    [1898]  1   Oh.   458. 

(e)  Smith  T.  Wallace  (1894),  64.  L.  J.  C.  240;  [1895]  1  Ch.  385;  Quinion  v. 
Eorne  (1906),  75  L.  J.  C.  293;  [1906]  1  Ch.  596;  Re  Jackson  #  Baden  (1906),  7S 
L.  J.  C.  226;  [1906]  1  Ch.  412. 
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reasonable  time  give  an  absolute  notice  of  rescission;  and  the  pur- 
chaser will  be  thereby  precluded  from  afterwards  waiving  the 
objection  (/).  On  the  other  hand,  if  the  vendor  elects  not  to  rescind 
he  is  bound  by  his  election  once  made,  but  his  continued  negotiations 
or  "delay  may  entitle  the  purchaser  to  treat  the  contract  as  subsisting, 
or  abandoned,  according  to  the  circumstances,  unless  the  condition 
empowers  the  vendor  to  put  an  end  to  the  contract  at  any  time  {g) . 
A  notice  to  rescind  expressed  to  be  "without  prejudice"  is  in- 
operative {h).  The  right  to  rescind  under  a  condition  is  not  sus- 
pended by  the  institution  of  legal  proceedings,  but  ceases  if  prosecuted 
to  judgment  (i).  The  above  condition  does  not  apply  to  the  case 
of  a  vendor  selling  without  any  title  at  all;  nor  to  objections  which 
are  made  independently  of  the  title  shown  by  him  (fc) .  A  condition 
that  in  case  the  vendor  fails  to  show  a  good  title,  or  the  purchaser 
fails  to  pay  the  money  on  the  appointed  day,  the  contract  shall  be 
void,  is  construed  to  give  an  election  to  the  one  party  to  rescind  the 
contract  upon  the  specified  default  of  the  other;  but  not  to  entitle 
either  to  avoid  the  contract  by  a  default  on  his  own  part  (Z) . 

Goods  may  be  sold  upon  terms  that  in  case  of  a  breach  of  the 
warranty  the  buyer  may  return  the  goods  and  recover  the  price 
paid;  the  buyer  may  then  rescind  the  contract,  in  case  of  breach  of 
warranty,  but  he  could  not  do  so  without  such  condition,  except 
with  the  consent  of  the  seller,  or  in  a  case  of  fraud  (m) .  He  must 
return  the  goods  under  the  condition  as  soon  as  he  reasonably  can 
after  discovery  of  the  breach  of  warranty;  but  if  the  condition 
provides  a  limited  time  for  the  return  of  the  goods,  the  buyer  may 
act  upon  it  at  any  time  within  the  limit;  and  in  the  meantime  the 
goods  remain  at  the  risk  of  the  seller  (w) .  A  warranty  of  goods  is 
sometimes  made  with  the  condition  that  a  claim  for  a  breach  of  the 

(/)  Duddell  V.  Simpson  (1866),  36  L.  J.  0.  70;  L.  R.  2  Oil.  102;  Re  Barnes  and 
Wood  (1885),  54  L.  J.  C.  771;  29  Oh.  D.  626. 

(^)  Morley  t.  Cooh  (1842),  12  L.  J.  0.  136;  2  Hare,  106;  Re  G.  N.  Ry.  and 
Sanderson  (1884),  53  L.  J.  C.  445;  25  Oh.  D.  788;  Smith  v.  Wallace  (1894),  64 
L.  J.  0.  240;  [1895]  1  Ch.  385. 

(Ji)  Re  Weston  and  Thomas  (1906),  76  L.  J.  C.  179;  [1907]  1  Ch.  244. 

(0  Gray  v.  Fowler  (1873),  42  L.  J.  Ex.  161;  L.  R.  8  Ex.  249;  Re  Arbih 
and  Class  (1891),  60  L.  J.  C.  263;  [1891]  1  Oh.  601;  Isaacs  v.  Towell  (1898),  67 
X..  J.  0.  508;  [1898]  2  Oh.  285. 

(70  Gardom  v.  Lee  (1865),  34  L.  J.  Ex.  113;  3  H.  &  C.  651;  Bowman  v.  Eyland 
(1878),  47  L.  J.  0.  581;  8  Oh.  D.  588;  ,'iJe  Deighton  and  Harris  (1898),  67  L.  J. 
0.  240;  [1898]  1  Oh.  458;  Re  Jackson  and  Haden  (1905),  74  L,.  J.  0.  389; 
[1905]  1  Oh.  603;  see  8.  0.  on  appeal  (1906),  75  L.  J.  0.  226;  [1906]  1  Ch. 
412. 

(0   Roberts  v.  Wyatt  (1810),  2  Taunt.  268. 

(m)   Sale  of  Goods  Act,  1893,  ss.  11,  53.     'See  ante,  p.  272. 

(»)  Head  v.  Tattersall  (1871),  41  L.  J.  Ex.  4;   L.  R.   7  Ex.   7. 
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warranty  shall  be  made  or  the  goods  returned  within  a  limited  timo; 
the  claim  must  be  made  or  the  goods  returned  within  the  stipulated 
time  where  the  condition  is  applicable  to  the  particular  state  of 
facts  (o) . 

Contracts  of  hiring  or  for  personal  services  are  usually  made  termin- 
able by  a  notice  to  be  given  by  either  party;  and  in  some  cases  the 
condition  of  notice  is  imported  into  the  contract  by  usage  or  by  law 
in  the  absence  of  agreement  to  the  contrary  (p).  The  engagement 
of  menial  or  domestic  servants  is  by  general  usage  terminable  during 
the  first  month  by  a  fortnight's  notice  on  either  side;  and  afterwards 
by  a  month's  notice  on  the  part  of  the  servant ;  or  by  a  month's  notice 
or  payment  of  a  month's  wages  on  the  part  of  the  employer  (g) .  A 
hiring  of  service  for  an  undefined  period  at  annual  wages  is  pre- 
sumptively a  hiring  for  a  year,  which  requires  no  notice  unless  con- 
tinued beyond  the  year  (r) ;  and  this  although  wages  are  to  be  paid 
monthly  (s) ;  but  a  hiring  at  weekly  wages  is  presumptively  a  hiring 
by  the  week  (t).  Where  a  notice  is  required  to  terminate  the  contract 
for  a  yearly  service,  and  there  is  no  stipulation  or  usage  applicable, 
the  contract  is  terminable  by  a  reasonable  notice  according  to  the 
circumstances  (u) .  It  is  not  illegal  for  a  person  to  contract  to  serve 
in  a  certain  employment  exclusively  for  the  term  of  his  life  (x). — 
"  The  relation  of  a  master  of  a  ship  to  his  employer,  the  shipowner, 
is  not  one  in  which,  in  the  case  of  an  indefinite  hiring,  the  law  has 
made,  nor  is  there  any  custom  making,  the  hiring  a  hiring  for  a  year 
or  for  any  other  definite  time,  nor  the  notice  by  which  the  service  is, to 

(o)  Chapman  v.  Gwyther  (1866),  35  L.  J.  Q.  Ji.  142;  L.  R.  1  Q.  B.  463; 
HmchcUffe  v.  Barwich  (1880),  49  L.  J.  Ex.  495;  5  Ex.  D.  177;.  Ghapmcm  v. 
Withers  (1888),  57  K  J.  Q.  B.  457;   20  Q.  B.  D.  824. 

(p)  Ryan  v.  Jenkinson  (1855),  25  L.  J.  Q.  B.  11;  Parker  ■/.  Ibbetson  (1858), 
27  L.  J.  C.  P.  236;  4  C.  B.  N.  S.  346;  Re  African  Assn.  and  Allen  (1910),  79 
L.  J.  K.  B.  259;   [1910]  1  K.  B.  396. 

(?)  Nowlan  v.  Ablett  (1835),  4  L.  J.  Ex.  155;  2  Cr.  M.  &  R.  54;  Johnson,  v. 
Blenkensopp  (1841),  5  Jur.  870;  Moult  v.  Halliday  (1897),  67  L.  J.  Q,  B.  451; 
[1898]  1  Q.  B.  125;  George  v.  Davies  (1911),  80  L.  J.  K.  B.  924;,  [1911]  2 
K.  B.  445. 

(r)  LUley  v.  Elwin  (1848),  17  L.  J.  Q.  B.  132;  11  Q.  B.  742;  Fairman  v. 
Oakiord  (1860),  29  L.  J.  Ex.  459;  5  H.  &  N.  635;  Brown  v.  Symonds  .(I860),  29 
L.  J.  0.  P.  251;  8  C.  B.  N.  S.  208,-  Langton  v.  Carleton  (1873),  43  L.  J.  Ex. 
54;  L.  R.  9  Ex.  67.  i 

(«)  Fawoett  v.  Cash  (1834),  3  L.  J.  K.  B.  113;  5  B.  &  Ad.   904. 

(0  Robertson  v.  Jenner  (1867),  15  L.  T.  514;  Evans  v.  Roe  (1872),  L.  R.  7 
C.  P.  138.     See  Levy  v.  Ooldhill  #  Co.  (1917),  86  L.  J.  C.  693;    [1917]  2  Ch.  297. 

(m)  Beeston  v.  Collyer  (1827),  5  L.  J.  0.  S.  C.  P.  180;  4  Bing.  309;  Payzu, 
ltd.  v.  Hannaford  (1918),  87  L.  J.  K.  B.  1017;  [1918]  2  K.  B.   348. 

(x)   Wallis  1.  Bay  (1S37),  6  L.  J.  Ex.  92;   2  M.  &  W.  273. 
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be  determined  certain";   but  the  nature  of  the  service  implies  a 
reasonable  notice  for  its  termination  by  either  party  («/) . 

An  alternative  promise  binds  the  promiser  to  the  performance 
of  one  or  other  of  several  matters,  either  at  the  election  of  the  promiser 
or  'at  the  election  of  the  promisee.  And  the  presumption  is  that  "  the 
person  who  is  to  perform  one  of  two  things  in  the  alternative  has  the 
right  to  elect  "(2). — Thus  an  agreement  for  a  loan  of  money  "for 
the  term  of  nine  or  six  months  "  was  held  to  give  the  borrower  the 
election  as  to  the  time  (a) .  So  a  sale  of  goods  at  six  months'  credit 
and  then  to  be  paid  for  by  a  bill  at  two  or  three  months,  was  held 
to  give  nine  months'  credit,  before  the  debt  for  the  goods  accrued 
due  (6). — A  covenant  to  make  a  settlement  in  certain  terms  by  deed 
or  will  was  construed  to  leave  the  election  in  the  covenantor  to  make 
it  in  either  form;  so  that  the  covenant  was  discharged  by  a  will  in 
the  required  terms  of  settlement,  although  in  that  form  it  was  subject 
to  failure  by  lapse  (c).  So  where  a  person  bound  himself  to  secure 
an  'annuity  either  on  real  estate,  or  by  an  investment  in  the  funds,  "  or 
by  the  best  means  which  might  then  be  in  his  power,"  it  was  held 
that  no  charge  was  created  on  his  real  estate  (d) . — But  the  contract 
may  in  terms  give  the  right  to  elect  to  the  promisee  (e);  as  in  the  case 
of  a  bond  conditioned  for  delivery  to  the  obligee  at  a  certain  time  and 
place  twenty  pounds  or  ten  kine,  at  the  then  choice  of  the  obligee; 
which  binds  the  obligor  to  tender  both  at  the  time  and  place  for  the 
obligee  to  make  his  election  (/). 

If  the  promiser  has  the  right  to  elect,  he  must  give  notice  of  his 
election  so  as  to  bind  the  promisee  as  upon  a  complete  contract  (ff) ; 
and  conversely,  if  the  promisee  has  the  election  of  the  alternative 
act,  he  must  give  notice  of  the  election  made  to  the  promiser,  as  a 
condition  precedent  to  charging  him  with  the  promise  (h) .     Thus 

(y)   Creen  v.    Wright  (l»7'o),  1  0.   P.   D.  591. 

(z)  Layton  v.  Pearce  (1778),  1  Dougl.  13.  See  Reg.  v.  S.  E.  Ry.  (1853),  4 
H.  L.  C.  471. 

(a)  Reed  v.  KUburn  Co-op.  Soo.  (1875),  44  L.  J.  Q.  B.  126;  L.  E.  10  Q.  B. 
264. 

(S)  Helps  V.  Winterbottom  (1831),  9  L.  J.  0.  S.  K.  B.  258;  2  B.   &  Ad.  431. 

(c)   Re   Brookman's  TrusU    (1869),    39   L.    J.    0.    138;    L.    R.    5    Ch.    182. 

(<^)  Mornington  {Countess)  v.  Keane  (1858),  27  L.  J.  C.  791;  2  De  G.  &  J. 
292. 

(e)  Ferguson  v.   Washoe  Mining  Co.   (1867),  17  L.  T.   409. 

(f)  Fordley's  case  (1687),  1  Leon.  68. 

((/)  Rijrpinghall  v.  Lloyd  (1833),  5  B.  &  Ad.  742;  Sieveking  v.  Maass  (1856),  25 
L..  J.  Q.  B.  275,  358;  6  B.  &  B.  670;  Re  Tewkesbury  Gas  Co.  (1911),  80  L.  J.  O. 
723;   [1912]  1  Ch.  1.  ' 

(A)  Per  cur.  Vyse  v.  Wakefield  (1840),  9  L.  J.  Ex.  274;  6  M.  &  W.  442;  affd. 
7  M.  &  W.  126;  Thorn  v.  City  Rice  Mills  (1889),  58  L.  J.  C.  297;   40  Oh.  D.   357. 
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under  a  lease  reserving  rent  "to  be  paid  quarterly  or  half -quarterly 
if  required,"  it  was  held  that  the  lessor  could  not  distrain  for  a  half- 
quarter's  rent  without  previous  notice  to  the  lessee  of  his  election  to 
take  the  rent  at  that  period  (i).  A  contract  to  deliver  a  certain 
quantity  of  iron,  all  in  November,  or  equally  in  November,  December, 
and  January  at  an  increased  price  per  ton,  was  held  to  give  the 
election  to  the  buyer;  who  was  bound  to  give  notice  of  his  election 
in  time  for  the  seller  to  execute  the  alternative  chosen ;  and  in  default 
of  notice  during  November,  the  seller  was  discharged  from  delivering 
any  portion  (&) . 

An  election  once  made  is  final  and  irrevocable,  according  to  the 
maxim  "  quod  semel  placuit  in  eleotienibus  amplius  dispUcere  non 
potest." — Under  a  policy. of  insurance  against  fire,  with  a  condition 
reserving  to  the  insurer  the  election  to  reinstate  the  insured  premises 
instead  of  paying  for  the  damage,  the  insurers  having  given  notice 
that  they  elected  to  reinstate  were  held  bound  by  their  election; 
although  the  premises  were  afterwards  pulled  down  by  the  publio 
authority  as  being  in  a  dangerous  condition  not  attributable  to  the 
fire  (Z) .  Where  a  contract  was  made  to  deliver  cotton  in  August  or 
September  at  seller's  option,  and  notice  was  given  by  him  that  the 
cotton  was  ready  for  delivery  in  August;  he  was  held  bound  by  the 
notice  'given,  and  having  made  default  in  August,  the  buyer  was 
discharged  from  accepting  any  later  delivery  (m). 

The  construction  of  the  contract  may  bind  the  promiser  to  a  certain 
specified  performance  or  to  pay  a  certain  sum  of  money.  It  then 
becomes  a  question  of  construction  in  each  case  whether  the  promiser 
may  elect  to  perform  the  contract  or  pay  the  stipulated  sum  as  the 
price  of  not  doing  so,  or  whether  the  promisee  may  insist  upon  the 
performance.  W^^'^^^i'  the  true  construction  may  be,  the  promisee 
may  waive  performance  and  claim  payment  as  upon  the  non-per- 
formance of  a  condition  precedent;  in  which  case,  unless  the  money 
is  construed  as  a  mere  penalty,  it  becomes  an  absolute  liquidated 
debt  (w).      Accordingly,    under    an    agreement    to    return   bills   of 

0)  Mcdlam  v.  Arden  (1833),  3  L.  J.  C.  P.  48;  10  Bing.  299. 

(A)  Eonah  v.  MuUer  (1881),  50  L.  J.  Q.  B.  529;  7  Q.  B.  D.  92.  Sea  Cala- 
minus  v.  Dowlais  Iron  Co.  (1878),  47  L.  J.  Q.  B.  575. 

(0  Brown  v.  Royal  Insoe.  (1859),  28  L.  J.  Q.  B.  275;  1  E.  &  E.  853.  Siee 
Anderson  v.  Commercial  Union  Assce.   (1885),  55  L.  J.  Q.  B.  146. 

(m)  Gath  v.  Lees  (1865),  3  H.  &  0.  558. 

(»)  Denton  v.  Richmond  (1833),  2  L.  J.  Ex.  269;  1  Or.  &  M.  734;  Weston  v. 
Metrop.  Asylum  IHst.  (1882),  51  L.  J.  Q.  B.  399;  9  Q.  B.  D.  404.  See  Work- 
man, Clarice  ^  Co.  v.  Lloyd  Srazileno  (1908),  77  L.  J.  Q.  B.  953;  [1908]  1 
K.  B.  968.     And  see  post,  p.  816  et  seq. 
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exchange  which  were  delivered  for  presentment  or  to  pay  the  amount 
of  the  bills,  the  promiser,  on  default  in  returning  the  bills,  was  held 
liable  to  pay  the  full  amount,  though'  the  bills  had  become  worth- 
less (o) .  So  with  a  bond  conditioned  to  marry  the  obligee  or  to  pay. 
him  a  stated  sum  (p) .  So  with  a  covenant  not  to  carry  away  manure, 
or  to  pay  an  increased  rent  (q) ;  and  a  covenant  by  a  lessee  of  minerals 
to  work  a  certain  quantity  every  year,  or  to  pay  a  fixed  rent  (r) . 
Upon  a  sale  of  goods  to  be  paid  for  by  cash  with  discount,  or  by  bill 
at  three  months,  the  buyer  upon  refusing  to  accept  the  bill,  becomes  at 
once  indebted  for  the  cash  (s) .  Where  the  grantee  of  a  patent 
covenanted  to  pay  a  certain  sum  in  royalties,  or  to  forfeit  the  patent, 
it  was  held  that  he  was  not  bound  absolutely  to  pay  the  money,  but 
might  alternatively  forfeit  the  patent  (t) . — But  in  the  case  of  a 
promise  strictly  alternative  between  two  independent  matters,  if  the 
promiser  neither  elects  nor  performs  either,  the  amount  recoverable 
as  damages  is  measured  by  the  alternative  which  is  least  beneficial 
to  the  promisee  (m)  . 

Promises  may  also  be  entire  or  divisible.  The  question  usually  but 
not  universally  arises  in  connection  with  the  objection  to  illegality 
and  is  considered  in  that  connection  (x) .  Thus  a  shipowner  was 
held  to  be  entitled  to  recover  full  freight  notwithstanding  a  short 
delivery,  the  default  being  excused  by  an  accident  to  the  goods  pro- 
vided for  by  the  charter-party  {y) .  So  upon  the  terms  of  a  bill  of 
lading,  the  consignee  was  held  entitled  to  call  for  delivery  of  the 
residue  of  his  goods  into  lighters  notwithstanding  he  was  out  of 
time  when  delivery  commenced  (z) .  So  too,  a  building  agreement 
was  held  divisible  as  to  the  houses  to  be  built  (a) .  And  other  instances 
might  be  put(&).  Similarly  a  tenant  may  be  bound  generally  to 
repair,  and  also  to  repair  after  notice  from  the  landlord  (c) . 

(o)   Deverill  v.  Burnell  (1«73),  42  L.  J.  C.  P.  214;  L.  R.  8  C.    P.  475. 

(p)  Box  V.  Day  (1T44),  1  Wils.  59. 

(?)   Leigh  v.  Ullie  (1660),  30  L.  J.  Ex.  25;   6  H.   &  N.   165. 

(»•)  Bute  (Marq.)  v.  Thompson  (1844),  14  L.  J.  Ex.  95;  13  M.  &  W.  487.  See 
Clifford  V.  Watts  (1870),  40  1..  J.  0.  P.  36;  L.  R.  6  O.    P.  577. 

(s)  Rugg  v.  Weir  (1864),  16  C.  B.  N.  S.  471.  Se&  Schneider  v.  Foster  (1857), 
2  H.  &  N.  4. 

(0  Tielen-s  v.  Hooper  (1850),  20  L.  J.  Ex.  78;  5  Ex.  833. 

(«)  BovUl,  C.  J.,  Deverill  v.  Burnell  (1873),  42  L.  J.  C.  P.  214;  L,  R.  8  C.  P.. 
475.     See  post,  p.   790. 

(«)   See  post   p.  584. 

(y)  Thomas  V.  Harrowing  8.S.  Co.  (1914),  43  L.  J.  K.  B.  1662;  [1915]  A.  C.  58. 

(is)  Wilson  V.  London,  Italian  #  Adriatic  S.  Nav.  Co.  (1865),  35  L.  J.  C.  P. 
9;  L.  R.  1  C.  P.  61. 

(fl)   Wilkinson  v.  Clements  (1872),  42  L.  J.  C.  38;   L.  R.  8  Oh.  96. 

(J)  Vigers  v.  CooTc  (1919),  88  L.  J.  K.  B.  1132;  [1919]  2  K.  B.  475;  Stuhbs  v. 
Holywell  By.   (1867),   36  L.   J.  Ex.   166;    L.  R.   2  Ex.   311. 

(c)  Baylis  v.  Le  Gros  (1858),  4  C.  B.  N.  S.  537;  Few  v.  Perkins  (1867),  36 
L.  J.  Ex.  54;  L.  R.  2  Ex.  92. 
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The  promise  expressed  in  the  terms  of  the  agreement  may  be  impos- 
sible of  performance,  and  questions  then  arise  as  to  the  nature  and 
effect  of  the  impossibility.  The  impossibility  may  be  absolute,  that 
is,  inherent  in  the  nature  of  the  matter  promised ;  or  it  may  exist  only 
relatively  to  the  ability  and  circumstances  of  the  promiser.  The 
performance  may  be  impossible  as  a  matter  of  fact;  or  it  may  be 
impossible  only  by  the  rules  of  law.  The  impossibility  may  exist 
at  the  time  of  contracting,  either  with  or  without  the  knowledge  of 
the  parties;  or  it  may  arise  subsequently  to  the  making  of  the  con- 
tract, and  in  the  latter  case  it  may  be  caused  by  events  beyond  the 
control  of  the  parties,  or  it  may  be  caused  by  some  act  of  the  pro- 
miser or  of  the  promisee.  The  impossibility  may  affect  the  promise, 
or  the  consideration  for  the  promise.  These  variations  in  the  nature 
and  incidence  of  the  impossibility  produce  corresponding  modifications 
in  its  effect,  which  have  been  the  subject  of  judicial  consideration. 

A  promise  is  impossible  in  fact  which  is  contrary  to  the  law  of 
nature;   and  a  practical  impossibility,  or  impossibility  relative  to 
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existing  circumstanceB,  is  equivalent  for  most  purposes  to  impossi- 
bility in  fact  (a).  "  In  matters  of  business,  a  thing  is  said  to  be 
impossible  when  it  is  not  practicable;  and  a  thing  is  impracticable 
when  it  can  only  be  done  at  an  excessive  or  unreasonable  cost  ";  thus 
if  a  ship  sustains  such  extensive  damage  that  when  repaired  it  will 
not  be  worth  the  sum  spent  upon  it,  "  the  repairs  are,  practically 
speaking,  impossible,  and  it.  is  a  case  of  total  loss  "  (fe).  If  a  promise 
is  reasonably  certain  and  practicable,  it  is  immaterial  whether  it  is 
reasonable  or  not.  "  When  a  person  enters  into  a  contract,  he  is 
bound  to  perform  it,  whether  reasonable  or  not.  An  obligation 
imposed  by  law  is  necessarily  both  reasonable  and  practicable;  but 
a  person  may  undertake  by  agreement  to  do  any  particular  act,  and, 
if  it  is  not  reasonable,  it  is  his  own  fault  for  entering  into  such  a 
contract  "  (c). — Impossibility  relative  to  the  ability  of  the  promiser 
is  immaterial  to  the  validity  of  a  contract;  as  in  the  case  of  a  person 
contracting  debts  which  he  is  or  becomes  unable  to  pay  for  want  of 
money  (d);  or  contracting  for  the  happening  of  events  over  which 
he  has  no  control,  as  a  contract  to  insure  his  life,  and  becoming  unable 
to  insure  owing  to  failing  health  (e). — So  a  person  may  promise  for 
the  acts  of  a  third  party,  and  he  will  be  liable  in  damages,  though 
he  cannot  compel  the  performance;  as  in  the  case  of  a  contract  to 
procure  a  third  party  to  execute  a  release  (/).  It  is  the  duty  of  the 
seller  of  goods  to  ensure  that  the  buyer  shall  obtain  possession  of 
the  goods,  and  he  is  liable  in  damages  if  possession  is  withheld  by 
a  third  party  under  a  claim  of  lien  (gr) .  So,  a  lessee  continues  liable 
for  use  and  occupation  of  premises,  if  his  under-tenant  refuses  posses- 
sion to  the  lessor  at  the  expiration  of  the  term  (h). 

A  promise  may  be  impossible  in  law,  in  that  it  may  import  to 
have  or  produce  a  legal  effect  or  operation  which  the  law  does  not 
admit  of.  Impossibility  of  this  kind  differs  from  illegality  in  that 
it  relates  only  to  the  legal  effect  which  the  act  purports  to  have, 


(a)  Holt,  0.  J.,  Thorflborow  v.  Whitacre  (1706),  2  Ld.  Eaym.  1165. 

(J)  Maule,  J.,  Moss  v.  Smith  (1850),  19  L.  J.  0.  P.  225;  9  C.  B.  103. 

(o)  Eolfe,  B.,  Vys£  v.  Wakefield  (1840),  9  L.  J.  Ex.  274;  6  M.  &  W.  456: 
SoUlizzi  v.  Berry  (1835),  24  L.  J.  Q.  B.  193;  4  E.  &  B.  873;  Taylor  v.  Caldwell 
(1863),  32  L.  J.  Q.  B.  164;  3  B.  &  S.  826. 

(«?)  Holt,  C.  J.,  Tkornborow  v.  JF/dtaare  (1706.),  2  Ld.  Raym.  1165. 

(e)  Se  Arttwr's  Estate  (1880),  49  L.  J.  0.  556;   14  Ch.  D.  603. 

(/)  Dovghty  v.  Neal  (1669),  1  Wms.  Saund.  236. 

iff)  Saje  of  Goods  Act,  1893,  as.  32,  62  (1);  Bttddle  v.  Green  (1867),  27 
L.  J.  Ex.  33. 

(A)  Ibbs  V.  Richardson  (1839),  8  L.  J.  Q.  B.  126;   9  A.  &  E.  849. 
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and  not  to  the  questioa  whether  an  act  possible  in  itself  is  allowed 
or  forbidden  by  law  (^). 

Impossibility  of  performance  caused  "  by  the  act  of  God  "  is  some- 
times treated  as  a  special  kind  of  impossibility  affecting  the  obligation 
of  contracts  (k) .  It  is  a  compendious  phrase  including  such  accidents 
as  death,  tempest,  and  the  like,  which  though  referable  to  Jiatural 
causes,  are  beyond  the  control  and  calculation  of  the  parties;  and  it 
is  commonly  used  for  the  purpose  of  excepting  such  accidents  from 
the  contract.  "  The  act  of  God  is  in  some  cases  said  to  excuse  the 
breach  of  a  contract.  This  is  in  fact  an  inaccurate  expression,  because 
wheie  it  is  an  answer  to  a  complaint  of  an  alleged  breach  of  contract 
that  the  thing  done  or  left  undone  was  so  by  the  act  of  God,  what  is 
meant  is  that  it  was  not  within  the  contr'act  "  (l).  And  it  is  a  rula 
of  law  that  in  all  cases  of  duty  or  liability  imposed  by  common  law 
there  is  an  implied  exception  of  "  the  act  of  God;"  but  that  contracts 
are  to  be  construed  according  to  their  terms,  without  any  such  implied 
exception  (m) . — The  events  excepted  as  being  acts  of  God  include  all 
natural  accidents,  which  it  is  practically  impossible  to  foresee  or 
guard  against.  "  No  doubt  a  shower  is  the  act  of  God  as  much  as 
a  storm;  so  is  an  earthquake  in  this  country;  yet  everyone  understands 
that  a  storm,  supernatural  in  one  sense,  may  properly,  like  an  earth- 
quake in  this  country,  be  called  an  act  of  God,  or  vis  major.  No 
doubt  not  the  act  of  God  or  a  vis  major  in  the  sense  that  it  was 
physically  impossible  to  resist  it,  but  in  the  sense  that  it  was  practi- 
cally impossible  to  do  so  "  (w).  The  question  is  always  one  of  degree, 
and  according  to  the  circumstances  ice  or  a  frost  (o),  a  fall  of  snow  (p), 
a  rainfall  (q),  or  a  high  tide  (r),  may  or  may  not  excuse  the  non- 
performanoe  of  the  promise.     A  fog  or  the  usual  effect  of  the  tide  is 

(i)  Seo  post,  pp.    504,  521. 

(A)  Nugent  V.  Smith  (1876),  45  L.  J.  C.  P.  6«7;  1  C.  P.  D.  423. 

(0  Per  cur.  Bmly  v.  Be  Crespigny  (1868),  38  L.  J.  Q.  B.  102;  L.  R.  4  Q.  B. 
185. 

(m)  Per  cur.  Nichols  v.  Ma/rsland  (1876),  46  L.  J.  Ex.  178;  2  Ex.  D.  4;  Re 
Arthur's  Estate  (1880),  49  L.  J.  O.  556;  14  Ch.  D.  603. 

(«)  Per  our.  Nichols  v.  Marslmd  (1875),  44  L.  J.  Ex.  134;  L.  E.  10  Ex.  258. 

(o)  Blyth  V.  Birmingham  Waterworks  (1856,),  25  L.  J.  Ex.  212;  11  Ex.  781; 
&rant  v.  Coverdale  (1884),  53  L.  J.  Q.  B.  462;  9  Ap.  Ca.  470;  S.S.  Knutsford, 
Ltd.  V.  Tillnumns  (1908),  77  L.  J.  K.  B.  977;   [1908]  A.  0.  1406. 

(p)  Briddon  v.  O.  N.  By.  (1858),  28  L.  J.  Ex.  51;  FenwioTe  v.  •Schmalz 
(1868),  37  L.  J.  0.  P.  78;  L.  R.  3  C.  P.  313. 

(q)  OaUey  v.  Portsmouth  ^  MyAe  Steam  Packet  Co.  (1856),  25  L.  J.  Ex.  99; 
11  Ex.  618;  Nichols  v.  Marsland  (1876),  46  L.  J.  Ex.  174;  2  Ex.  D.  1. 

(»■)  Nitrate-Phosphate  Co.  v.  London  and  St.  Kath.  Locks  (1878),  9  Ch.  D. 
503;  Fobbing  Commrs.  v.  Beg.  (1886),  56  L.  J.  M.  C.  1;   11  Ap.  Oa.  449. 
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an  ordinary  peril  of  navigation  and  not  such  an  exceptional  event  (s). 
And  fire  is  also  considered  as  an  ordinary  preventible  accident  (t). 

Where  a  promise  is  impossible  in  fact  at  the  time  of  making  the 
agreement,  the  construction  depends,  in  great  measure,  upon  whether 
such  impossibility  is  then  known  or  not  known  to  the  parties.  Where 
the  impossibility  is  known  to  the  parties  at  the  time  of  making  the 
agreement,  it  seems  obvious  that  there  can  be  no  intention  of  per- 
forming it  on  the  one  side,  and  no  expectation  of  performance  on 
the  other,  and  therefore  the  essentials  of  a  valid  promise  are  wanting. 
The  impossible  act  cannot  reasonably  be  supposed  to  be  the  subject 
of  a  promise  or  of  the  consideration  for  a  promise  (u).  A  covenant 
in  a  charter-party  executed  on  the  15th  March,  that  the  ship  should 
sail  on  or  before  the  12th  of  February,  was  held  to  be  wholly  nugatory, 
and  therefore  no  part  of  the  contract  (x) . — Upon  this  principle,  where 
the  promise  is  impossible  in  law,  both  parties  being  presumed  to 
know  the  law,  there  is  no  valid  contract;  as  a  covenant  by  a  person 
to  pay  a  sum  of  money  to  himself  and  others,  which  was  held  void  by 
reason  of  the  impossibility  of  a  person  paying  money  to  himself  (y) ; 
an  agreement  for  opening  a  theatre  at  a  place  where  by  law  a  licence 
could  not  be  obtained  (z) ;  or  a  contract  which  is  ultra  vires  a  railway 
company  (a).  An  agreement  by  the  assignees  of  a  bankrupt,  as  the 
consideration  for  a  promise  to  pay  certain  debts,  that  the  bankrupt 
should  not  be  examined  concerning  those  debts,  was  held  void  because 
it  was  beyond  their  legal  capacity  to  perform  {b).  In  the  case  of  a 
bond,  a  condition  impossible  in  law  is  void;  and  if  the  bond  is  given 
for  an  illegal  purpose,  the  bond  also  is  void  by  reason  of  the  participa- 
tion of  the  obligee  in  the  illegal  transaction;  as  a  bond  conditioned 
for  the  assignment  of  a  patent  to  a  company,  contrary  to  a  provision 
of  the  patent  restricting  such  assignment  (c). 

The  parties  may  come  to  an  agreement  in  ignorance  that  the  per- 
formance is  then  impossible;  either  under  a  common  mistake  of  fact 

(s)  Liver  Alkali  Co.  v.  Johnson  (1874),  43  L.  J.  Ex.  216;   L.  R.  9  Ex.  338. 

(«)  Fonoard  v.  Pittard  (ITS'ff),  1  T.  R.  27;  Vaughan  v.  Menlove  (1837),  6 
L.  J.  C.  P.  92;   3  Bing.  N.  C.  4«8. 

(m)  See  Brett,  J.,  Clifford  v.  Watts  (1870),  40  L.  J.  0.  P.  36;  L.  R.  5  0.  P. 
588. 

(«)  Hall  V.   Cazmom  (1804),  4  East,  477. 

(«/)   FaulJmer  v.  Lowe  (1848),  2  Ex.  596. 

(«)  Ewing  v.  Osbaldiston  (1837),  6  L.  J.  C.  161;  2  M.  &  Cr.  63;  Levy  v. 
Yates  (1838),  7  L.  J.  Q.  B.  138;   8  A.  &  E.  129. 

(a)  Corhett  v.  8.  E.  #  C.  Ity.  (1906),  75  L.  J.  0.  489;    [1906]  2  Oh.  12. 

(J)    'Nerot  V.   Wallace  (1789),  3  T.  E.  17. 

(o)  Co.  Lit.   206  b.;   Dimergier  v.  Fellowes  (1830),  1  CI.  &  F.  39. 
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and  with  the  intention  of  contracting  only  upon  the  supposition  of 
the  performance  being  possible;  or  knowing  the  circumstances,  with 
the  intention  of  contracting  for  the  performance  in  all  events,  whether 
possible  or  not.  In  such  cases  the  question  is  whether  upon  the 
construction  of  the  agreement,  as  applied  to  the  circumstances,  it  has 
been  made  impliedly  conditional  upon  the  possibility  of  performance, 
or  whether  there  is  an  absolute  unconditional  contract  in  the  terms 
expressed  (d).  Thus  upon  the  sale  of  a  certain  cargo  of  goods  then 
supposed  to  be  on  the  voyage,  but  which  unknown  to  both  parties 
had  been  then  sold  by  reason  of  sea  damage,  it  was  held  that  the 
contract  imported  the  condition  that  the  cargo  was  then  in  existence, 
and  under  the  circumstances  was  void  (e).  But  upon  a  contract  for 
the  sale  and  delivery  of  goods  on  the  arrival  of  a  certain  ship,  the 
seller  was  held  liable  for  non-delivery,  though  no  such  goods  were  on 
board;  the  only  condition  expressed  being  the  arrival  of  the  ship  (/). 
And  where  the  vendor  of  a  ship  covenanted  that  he  had  then  power 
to  seU.  the  ship,  it  was  held  thajfc  if  the  ship,  however  damaged,  was 
then  in  existence,  there  was  no  breach  {g). — So  the  sale  of  a  life 
annuity  is  impliedly  conditional  upon  the  annuitant  being  alive  at 
the  time  of  the  sale  (h);  and  the  renewal  and  the  sale  of  a  policy 
of  insurance  upon  life  is  impliedly  conditional  upon  the  continued 
existence  of  the  life  insured  (^).  But  a  covenant  in  an  assignment 
of  a  lease  for  lives,  that  the  lease  is  a  valid  lease  for  the  lives  and 
the  survivor,  was  held  to  import  only  that  the  lease  so  described  was 
stiU  subsisting,  thereby  excluding  any  implied  covenant  or  condition 
that  all  the  lives  were  then  in  existence  (k) . — In  a  lease  or  agreement 
for  a  lease  of  a  mine  it  is  a  question  in  each  ease,  whether  the  parties 
have  contracted  with  respect  to  the  existence  of  minerals  capable 
of  being  worked,  or  whether  the  contract  has  been  entered  into 
without  any  implied  condition  as  to  the  possibility  of  working  the 

{d)  Bute  (Marg.)  v.  Thompsm  (1845),  14  L.  J.  Ex.  95;  13  M.  &  W.  487; 
Clifford  V.  Watts  (1870),  40  L.  J.  C.  P.  36;  L.  R.  5  O.  P.  577;  Harrison  v. 
■Muncaster  (1891),  61  L.  J.  Q.  B.  102;    [1691]  2  Q.  B.  680. 

(e)  Sale  of  Goods  Act,  1892,  s.  6;  Couturier  v.  Hastle  (1856),  26  L.  J.  Ex. 
253;  5  H.  L.  C.  673. 

(/)  Hale  V.  Rawson  (1858),  27  L.  J.  C.  P.  189;  4  C.  B.  N.  S.  85.  See  ante, 
p.   483. 

ig)  Bern-  V.  Gibmn  (1838),  7  ~L.  J.  Ex.  124;  3  M.  &  W.  (390.  See  Sale  of  Gooda 
Act,  1892,  s.  14;  Jones  v.  Jmt  (1869),  37  L.  J.  Q.  B.  89;  L.  B.  3  Q.  B.   197. 

(A)  Strickland  v.  Turner  (1852),  22  L.  J.  Ex.  115;   7  Ex.  208. 

(0  Pritehard  v.  MercMnts'  Life  Assce.  (1858),  27  L.  J.  0.  P.  169;  3  0.  B. 
K.  S.  622;  Stuart  v.  Freeman  (1902),  72  L.  J.  K.  B.  1;  [1903]  1  K.  B.  47; 
Scott  V.  Coulson  (1903),  72  L.  J.  C.  600;   [1903]  2  Oh.  249. 

(Je)  Coates  v.  Collins  (1871),  40  L.  J.  Q.  B.  157;  L.  R.  7  Q.  B.   144. 
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minerals  (I).  So  a  contract  for  the  sale  and  delivery  of  a  certain, 
quantity  out  of  a  specific  crop  of  potatoes  was  held  to  he  impliedly 
conditional  upon  the  crop  producing  that  quantity  (to). — In  the  case 
of  a  charter-party  providing  that  the  ship  is  to  proceed  to  a  named 
port,  the  shipowner  is  bound  to  make  himself  acquainted  with  the 
conditions  of  that  port  as  to  depth  of  water  (re). 

Where  the  impossibility  is  known  to  the  promiser,  but  not  known 
to  the  promisee,  he  must  be  taken  to  promise  absolutely;  as  where  a 
married  man  promised  to  marry  a  woman,  who  was  then  unaware  of 
his  being  married  (o).  Where  the  charterer  of  a  ship  undertook  to 
load  "  with  the  usual  despatch  of  the  port,"  which  he  knew  he  was 
then  incapable  of  doing,  he  was  held  to  be  absolutely  bound  by  his. 
contract  and  responsible  for  delay  (p).  If  the  impossibility  of  per- 
formance was  known  to  the  promisee,  though  not  known  to  the 
promiser,  the  promise .  could  not  be  accepted  by  the  promisee  with 
the  expectation  that  it  would  be  carried  out  and  therefore  would  not 
be  binding  (q). 

Where  the  performance  of  the  promise  becomes  impossible  sub- 
sequently to  the  making  of  the  contract,  the  question  also  depend* 
upon  the  construction  of  the  agreement  with  reference  to  the  circum- 
stances; and  the  general  rule  is  that  where  a  party  has  not  qualified 
his  obligation,  be  it  expressed  or  implied,  he  must  make  compensa- 
tion in  damages  for  non-performance,  although  the  performance  was 
rendered  impracticable  by  some  unforeseen  cause  over  which  he  had 
no  control  (r).  "  Where  the  law  creates  a  duty  or  charge,  and  the 
party  is  disabled  to  perform  it  without  any  default  in  him,  there  the 
law  will  excuse  him";  but  "when  the  party  by  his  own  contract 
creates  a  duty  or  charge  upon  himseK,  he  is  bound  to  make  it  good^ 
notwithstanding  any  accident    by    inevitable  necessity,  because  he 


(l)  Bute  (^Marq.)  v.  Thompson  (1845),  X4  L.  J.  Ex.  95;  13  M.  &  W.  48(7; 
Cliford  V.  Watts  (1870),  40  L:  J.  C.  P.  36;  L.  R.  6  O.  P.  577;  Jeferys  v.  Fairs 
(1876),  46  L.  J.  C.  113;  4  Cli.  D.  448. 

(m)  Eowell  v.  Cowpland  (1876),  43  L.  J.  Q.  B.  201;   1  Q.  B.  D.  258. 

(«)  Carlton  S.S.  Co.  v.  Castle  Mail  Packet  (1898),  67  L.  J.  Q.  B.  795;  [189«] 
A.  C.  486.  See  Bargue  QuUpe  v.  Brown  (1903),  73  L.  J.  K.  B.  596;  [1904]  2 
K.  B.  264. 

(o)  Wild  V.  Harns  (1849),  18  !<.  J.  O.  P.  297;  7  C.  B.  999;  MUlward  v. 
Littlewoott.  (1850),  20  L.  J.  Ex.  2;   5  Ex.  775. 

(y)  Ashcroft  V.  Crow  Colliery  Co.  (1874),  43  L.  J.  Q.  B.  194;  L.  R.  9  Q.  B. 
540. 

(?)  Scott  V.   Cmils:on  (1903),  72  L.  J.  C.  600;   [1903]  2  CSh.  249. 

Ir)  Ford  v.  Cotesworth  (1870),  39  L.  J.  Q.  B.  188;  L.  R.  5  Q.  B.  544;  Ashmore 
V.  Cox  (1898),  68  L..  J.  Q.  B.  72;  [1899]  1  Q.  B.  436;  Barnett  v.  Javeri  ^  Co. 
(1916),  85  L.  J.  K.  B.  1703;   [1916]  2  K.  B.  390. 
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might  have  provided  against  it  by  his  contract"  (s).  A  statute 
imposing  a  duty  is  construed  in  this  respect  like  a  contract,  according 
to  its  terms  in  application  to  the  subject  {t).  If  by  reason  of  the 
act  of  the  Government  in  exercise  of  its  povs^ers  the  contract  cannot 
be  carried  out,  performance  will  be  excused,  either  entirely  or  partially 
according  as  the  executive  acts  destroy  or  merely  modify  the  power 
to  perform  the  terms  of  contract  (m)  . — Where  performance  according 
to  the  termfi  of  a  written  contract  becomes  in  the  event  impracticable, 
the  proipisee  cannot  insist  upon  any  other  performance  without  the 
assent  of  the  other  party  to  a  new  agreement  (x). 

The  liability  imposed  by  common  law  upon  a  tenant  for  waste  of 
the  demised  tenement  was  limited  to  acts  of  voluntary  waste  (y). 
But  if  the  tenant  covenants  to  repair,  or  to  keep  and  leave  in  repair 
the  demised  premises,  he  is  bound  to  reinstate  them  although  they 
have  been  destroyed  by  accidental  circumstances  (z).  And  the  same 
obligation  may  be  annexed  to  an  estate,  by  an  expressed  condition 
that  the  tenant  shall  keep  the  premises  in  tenantable  repair  (a).  It 
is  not  unusual  in  covenants  to  repair  to  make  express  exception  of 
casualties  by  fire,  tempest,  and  the  like  (6). — The  liability  to  pay 
rent  is  not  suspended  or  excused  by  the  accidental  destruction"  of  the 
demised  premises,  though  neither  tenant  nor  landlord  is  bound  to 
restore  them  (c) .  Nor  in  such  case  has  the  tenant  any  equitable 
claim  to  relief  against  the  liability  for  the  rent  (d) ;  nor  any  equitable 
claim  to  have  a  sum  of  money  insured  by  the  landlord  applied  in 

(«)  Willea,  J.,  Clifford  v.  Watts  (1870),  40  L.  J.  C.  P.  36;   L.  R.  5  C.  P.    586. 

(0  Siver  Wear  Commrs.  v.  Adarnson  (1877i),  47  L.  J.  Q.  B.  193;  2  Ap.  Ca. 
743;  Re  PeckhMn,  Bulwich  #  Crystal  Pal.  Tram.  Bill  (1910),  79  L.  J.  K.  B. 
451;   [1910]  2  Ch.  1. 

(«)  Tam-plin  S.S.  Co.  v.  Anglo-Mexican  Petroleum  Products  Co.  (19161),  85 
L.  J.  K.  B.  1389;  [1916]  2  A.  C.  397;  Metrop.  Water  Bd.  v.  Sick,  Kerr  # 
Co.  (1918),  87  L.  J.  K.  B.  370;  [1918]  A.  0.  119;  BrooTce  Tool  Mfg.  Co.  v. 
HydfmiUo  Gears  Co.  (1919),  89  L.  J.  K.  B.  263;  [1920]  1  K.  B.  263.  See 
Meiropolitcm  Electric  Sujyply  Go.  v.  L.  C.  C.   (1919),  88  L.  J.   Oh.  382;    [1919] 

1  Ch.  357. 

(a;)  Sarnley  {Earl)  v.  L.  C.  #  D.  Ry.  (1867),  36  L.  J.  0.  404;  L.  R.  2 
H.  L.  43. 

(y)  Shrewsbury's  (Countess^  case  (1600),  5  Co.  13  b;  Re  GartwrigM  (1889), 
58  L.  J.  C.  590;  41  Ch.  D.  532. 

(2)  Walton.  V.  Waterhouse  (1672),  2  Wms.  Saund.  826;  Bullock  v.  Dommitt 
(1796),  6  T.  R.  650;  Pym  v.  Blackburn  (1796),  3  Vea.  34;  Redmond  v.  Daiiiton 
(1920),  89  L.  J.  K.  B.  910;   [1920]  2  K.  B,.  256. 

(ffi)  Re  Skingley  (1851),  20  L.  J.  0.  142;   3  Mae.  &  G.  221. 

(S)  Per  cur.  Bulloch  v.  Dommitt  (1796),  6  T.  R.  650 ;   Browne  v.  Knill  (1821), 

2  Br.  &  B.  395;  Manchester  Bonded  Warehouse  Co.  v.  Carr  (1880),  49  (L.  J.  C.  P. 
809;  5  C.  P.  D.  507. 

(c)  Baker  v.  Holtzapffel  (1811),  4  Taunt.  45;  Izon  v.  Gorton  (1839),  8  L.  J. 
C.  P.  272;  5  Bing.  N.  C.  501;  Marshall  v.  Schofield  (1882),  52  L.  J.  Q.  B.  58. 

((?)  Holtzapffel  v.  Bahm-  (1811),  18  Ves.  115;  Leeds  v.  Cheetham  (1827)  5 
L.  J.  0.  S.  C.  105;  1  Sim.  146. 
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reinstating  the  demised  premises  (e).  Hence  in  leases  provision  is 
sometimes  made  for  suspension  of  the  rent  in  the  event  of  destruction 
of  the  demised  premises  by  such  casualties  until  the  premises  are 
restored;  and  the  tenant  is  then  liable  only  for  an  apportionment 
of  the  rent  to  the  time  of  the  fire  or  other  qasualty  (/).  An  express 
exception  of  casualties  in  a  covenant  to  repair  is  not  impliedly 
extended  to  a  covenant  to  pay  rent  in  the  same  lease  {g) .  Upon  a 
similar  principle,  vt^here  property  had  been  demised  by  a  lease  which 
provided  that  the  premises  should  be  used  as  a  beerhouse  only,  and 
the  licence  was  subsequently  extinguished,  the  lessee  continued  liable 
for  the  rent  reserved  ,(^) . 

Upon  the  same  principle  a  covenant  to  build  a  bridge  and  to  keep 
it  in  repair  for  a  certain  time  was  held  to  bind  the  covenantor  to 
rebuild  the  bridge  when  it  was  broken  dovm  by  an  extraordinary 
flood  (i) .  So  an  insurance  company  which  had  elected  to  reinstate 
insured  buildings  which  had  been  damaged  by  fire,  were  held  bound 
to  rebuild  the  buildings  which  had  been,  subsequently  to  the  election, 
taken  down  by  the  public  authority  as  dangerous  (Tc) .  Where  a 
builder  contracted  to  do  certain  works  within  a  fixed  time,  including 
alterations  which  might  be  ordered  under  the  contract,  he  was  held 
liable  for  not  completing  within  the  time,  although  the  alterations 
ordered,  without  allowing  an  extension  of  time,  rendered  performance 
within  the  time  impossible  (Z).  And  a  contract  to  build  a  bridge 
according  to  a  specification  drawn  up  by  the  engineer  was  construed 
as  impliedly  conditional  upon  the  supposed  practicability  of  the 
specification,  though  without  a  warranty  of  it;  consequently  the 
contractor  could  not  claim  for  work  which  failed  because  the  speci- 
fication was  impracticable  (m) . 

Upon  the  same  principle  under  a  charter-party  in  the  ordinary 
form  the  shipowner  is  bound  to  have  his  ship  in  seaworthy  condition 
at  the  appointed  place  and  time  for  loading;  and  he  is  not  excused 

(e)  Leeds  v.  CheethMm  (1827),  5  L.  J.  0.  S.  C.  105;  1  Sim.  146;  Lofft  v. 
Dennis  (1858),  28  L.  J.  Q.  B.  168;  1  E.  &  B.  474.  See  14  Geo.  3,  o.  78,  s.  65; 
Ex  p.  Gorely  (1864),  34  L.  J.  B.  1;  4  De  G.  J.  &  S.  477;  Westminster  Fire 
Office  V.    Glasgow  Prov.  Soo.   (1888),  13  Ap.  Ca.  699. 

(/)  Saner  v.  Bilton  (1878),  47  L.  J.  0.  267;  7  Ch.  D.  815;  Manchester  Bonded 
Warehouse  Co.  v.  Carr  (1880),  49  L.  J.  0.  P.  809;   5  C.  P.  D.   507. 

(ff)  EoUzap-ffel  v.  Baker  (1811),  18  Ves.  115;  Manchester  Bonded  JFarehouse 
■Co.  V.   Carr  (1880),  49  L.  J.  0.  P.  809;   5  C.  P.  D.  507. 

(A)   Gnmsdick  v.  Sweetman  (1909),  78  L.  J.  K.  B.  1162;    [1909]  2  K.  B.  740. 

(»■)  Brechnock  Nav.   v.   Pritckard  (1796),  6  T.  R.   720. 

(k)  Brown  v.   Soyal  Insee.  (1859),  28  L.  J.  Q.  B.  275;   1  E.   &  E.   853. 

(Z)  Jones  V.  St.  John's  Coll.  (1870),  40  L.  J.  Q.  B.  80;   L.  R.  6   Q.  B.  115. 

(m)  Thorn  v.    London   (1876),  45  L.   J.   Ex.   487;   1   Ap.   Ca.   120. 
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by  contrary  winds  or  bad  weather  or  any  other  such  cause  preventing 
him,  unless  expressly  excepted  in  the  charter-party  (ra) ;  or  excused 
by  an  act  of  State,  as  the  requisitioning  of  a  vessel  so  as  to  frustrate 
the  object  of  the  charter  (o).  And  where  a  ship  is  chartered  with 
an  option  to  the  charterers  to  cancel  the  charter-party  if  the  ship 
should  not  have  arrived  at  a  named  port  of  loading  by  a  named  date ; 
the  shipowner  cannot  call  upon  the  charterer  to  exercise  his  option 
to  cancel  before  the  arrival  of  the  ship  at  the  named  port,  although 
the  date  fixed  for  arrival  has  passed  (p) .  The  shipowner  also  under- 
takes to  take  his  ship  to  the  place  appointed  for  unloading,  and  has 
no  claim  for  delay,  nor  is  demurrage  chargeable,  until  the  ship  has 
reached  the  appointed  place  (q) .  But  where  a  contract  is  made  with 
respect  to  a  particular  ship,  it  is  an  implied  condition  that  if  at  the 
time  named  for  the  performance  of  the  contract,  the  ship  shall,  with- 
out default  attributable  to  the  shipowner,  have  ceased  to  exist  as  a 
ship  capable  of  carrying  the  cargo,  then  that  the  contract  shall  be 
treated  as  ,at  an  end  (r) . — The  charterer  undertakes  to  provide  and 
load  a  cargo  at  the  time  and  place  appointed,  the  time  being  computed 
from  the  instant  the  ship  is  an  "  arrived  ship  "  (s),  and  if  prevented 
or  delayed  by  an  unforeseen  cause  is  responsible  to  the  shipowner  in 
damages, (i);  as  where  prevented  loading  by  the  dock  authorities  or 
the  quantitjr  of  shipping  in  the  dock  after  due  arrival  of  the  vessel  (u) ; 
or  where  no  such  cargo  as  stipulated  is  obtainable  at  the  place  (x) . 
But  where  ,a  berth  became  unexpectedly  vacant  in  consequence  of 
the  non-arrival  of  the  cargo  of  another  ship,  the  charterer  was  held 
not  to  be  liable  for  demurrage,  upon  the  ground  that  he  was  not 
under  any  duty  to  have  a  cargo  ready  for  loading  upon  the  bare 


-  (»)  Shubrick  v.  Salmond  (1765),  3  Burr.  1637;  Sharp  v.  Gibbs  (1857),  1 
H.  &  N.  801;   Potter  v.  Burrell  (1896),  66  L.  J.  Q.  B.  63;    [1&97]  1   Q.  B.  97. 

(o)  Bank  Line,  Ltd.  v.  Capel  #  Co.  (1919),  88  L.  J.  K.  B.  211;  [1919]  A.  0. 
435. 

{p)  Moel  Tryvan  Ship  Co.  v.  Atidrew  Weir  ^  Co.  (1910),  79  L.  J.  K.  B.  89S; 
[1910]  2  K.  B.  844. 

(?)  Bahl  V.  Nelson  (1883),  50  L.  J.  C.  411;  6  Ap.  Ca.  38;  Allen  v.  Coltart 
(18«1),  52  L.  J.  Q.  B.  686;  11  Q.  B.  D.  782;  Tharsis  Sulphur  Co.  v.  Morel 
(1891),  61  L.  J.  Q.  B.  11;   [1891]  2  Q.  B.  647. 

(r)  NiakoU  v.  Ashton  (1901),  70  L.  J.  K.  B.  600;    [1901]  2  K.  B.  126. 

(s)  Leonis  S.  S.  Co.  v.  Sank  (1907,),  77  L.  J.  iK.  B.  224;    [1908]  1  K.  B.    499. 

(i)  Jones  v.  Adamson  (16751),  45  L.  J.  Ex.  64;  1  Ex.  D.  60;  Potter  v.  Burrell 
(1896),  66  li.  J.  a.  B.  63;  [1897]  1  Q.  B.  97;  Tyne  Shipowning  Co.  v.  Leech 
(1900),  69  L.  J.  Q.  B.  353;  [1900]  2  Q.  B.  12;  ArAan  S.S.  Co.  v.  Andrew  Weir 
#  Co.   (1905),  74  L.  J.  P.  C.  143;   [1905]  A.  0.  501. 

(«)  Ashcroft  V.  Crow  Coll.  Co.  (1874),  43  L.  J.  Q.  B.  194;  L.  E..  9  Q.  B.  540; 
Davies  v.  McVeagh  (1879),  48  L.  J.  Ex.  6-86;  4  Ex.  D.  265;  Pyman  y.  Dreyfus 
(1889),  59  L.  J.  Q.  B.  113;  24  Q.  B.  D.  152. 

(a:)  Bills  V.   Sughrue  (1846i),  15  M.  &  W.  253. 
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chance  that  by  some  unforeseen  event  a  berth  might  become  available 
at  an  earlier  date  than  would  reasonably  be  expected  {y) .  So  where 
the  object  of  the  charter-party  was  frustrated  by  an  excepted  peril — 
the  restraint  of  princes — the  charterer  was  held  entitled  to  cancel  the 
charter-party,  notwithstanding  the  restraint  was  temporarily  removed, 
the  removal  being  unexpected  (2).  A  charterer  having  undertaken 
to  provide  a  full  cargo  of  coals  is  not  excused  by  a  strike  of  the 
colliers  making  it  impossible  to  procure  a  cargo  {a) ;  nor  by  a  severe 
frost  closing  up  the  canal  to  the  colliery' (&).  But  where  both  the 
parties  knew  that  the  colliery  was  not  in  work-  during  repairs,  it 
was  held  that  there  was  an  im'plied'  exception  of  delay  caused  by  the 
repairs  (c) .  But  this  rule  will  yield  to  the  intention  of  the  parties, 
and  in  construing  the  obligation  of  the  charterer,  regard  must  be 
had  to  customs  and  rules  of  the  loading  port  {d) .  Where  the  number 
of  days  within  which  the  loading  is  to  take  place  is  not  fixed,  the 
charterer  must  have  the  cargo  ready  to  put  on  board  within  a  reasonable 
time  (e),  and  where  without  any  default  on  the  part  of  the  charterer 
the  vessel  had  to  leave  the  dock  during  the  neap  tides  to  avoid  taking 
the  ground ,  he  was  held  not  liable  for  the  delay  which  occurred  until 
the  return  of  the  spring  tides  (/) . — So  with  the  obligation  of  un- 
loading and  delivery  of  cargo,  where  a  certain  number  of  lay  days 
is  allowed  for  that  purpose  and  the  time  occupied  in  excess  of  that 
number  of  days  is  to  be  paid  for  by  a  sum  for  demurrage,  the  charterer 
is  taken  to  contract  absolutely  that  the  ship  shall  not  be  detained 
bej^ond  the  fixed  number  of  days,  calculated  from  the  time  when  the 
ship  becomes  an  "arrived  ship"(5r-);  and  he  becomes  liable  for 
damages  if  the  ship  is  not  discharged  within  the  time,  though  the 
delay  may  be  caused  by  an  unforeseen  event  beyond  his  control,  not 
being  some  act  of  the  shipowner  himself  Qi) .     If,  however,  a  ship 


(y)  Little  y.  Stevenson  (18950,  ^  L.  J.  P.  0.  69;    [1896]  A.  C.  108. 
(z)  EmUricos  v.  Reid  ^  Co.  (1914),  83  L.  J.  K.  B.  1348;    [1914]  3  K.  B.  45. 
(a)  Adams  1.  Royal  Mail  Co.  (1859'),  28  L.  J.  0.  P.  33;   5  O.  B.   N.  S.  492. 
(J)  Kearon   v.    Pearson    (186'2),   31  L.   J.    Ex.    1 ;   7   H.    &  N.    386;    Grant   v. 
Coverdale  (1884),  53  L.  J.  Q.  B.  462;   9  Ap.  Ca.  470. 

(c)  Harris  v.   Breesman  (1854),  23  L.  J.  Ex.  210. 

(d)  Barque  Quilpue,  Ltd.  v.  Brown  (1904),  73  L.  J.  K.  B.  596;  [1904]  2  K.  B. 
264;  Jones,  Ltd.  v.  Green  #  Co.  (1904),  73  L.  J.  K.  B.  601;  [1904]  2  K.  B.  275; 
Hulthen  v.   Stewart  ^  Co.  (1903),  72  L.  J.  K.  B.  917;    [1903]  A.  C.   389. 

(e)  Wilson  v.  Otto  Tliorensen's  Lime  (1910),  79  L.  J.  K.  B.  1048;  [1910]  2 
K.   B.   405. 

(/)  Carlton  Co.  v.  Castle  Mail  Co.  (1898),  67  L.  J.  Q.  B.  795;  [1898]  A.  C. 
486. 

ig)  Sanders  v.  Jmxhins  (189©),  66  L.  J.  Q.  B.  40;  [1897]  1  Q.  B.  93;  "Plata" 
Owners  t.  Vord  S;  Co.  (1917),  86  L.  J.  K.  B.  1473;   [1917]  2  K.  B.  593. 

(A)  Budgett   v.    Binnington   (1890),   60  L.    J.    Q.    B.    1;    [1891]    1    Q.    B.    35; 
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is  ordered  to  proceed  to  a  port  under  the  terms  of  a  charter-party 
which  contains  an  exception  of  any  delay  occasioned  by  strikes,  the 
charterer  is  not  bound,  upon  a  strike  subsequently  occurring,  to  change 
the  port  named  for  another  (i) .  If  there  is  no  time  expressly  fixed 
for  unloading,  the  contract  imports  only  that  each  party  shall  use 
reasonable  despatch  in  performing  his  part,  and  neither  party  is 
responsible  to  the  other  for  delay  unless  caused  by  his  own  default 
or  negligence ;  as  where  the  delay  was  caused  by  war  and  a  threatened 
bombardment  of  the  port;  "the  delay  having  happened  without 
default  on  either  side,  and  neither  having  undertaken  by  contract, 
express  or  implied,  that  there  should  be  no  delay,  the  loss  must  remain 
where  it  falls  "  (fc) .  And  where  by  the  custom  of  the  port  the  harbour 
authority  discharged  the  cargo,  no  liability  for  demurrage  was  in- 
curred for  delay  caused  by  negligence  of  the  authority's  servants,  as 
they  could  not  be  regarded  as  the  agents  of  the  charterer  (Z).  So 
where  no  time  is  fixed  and  the  delay  is  caused  by  insufficient  accom- 
modation and  means  of  unloading  at  the  port,  over  which  the  parties 
have  no  control  (to)  ;  or  where  the  delay  is  caused  by  a  strike  of 
workmen  (w) . 

Charter-parties  and  contracts  for  the  carriage  of  goods  by  sea  are 
sometimes  drawn  with  a  clause  exempting  the  shipowner  from  liability 
for  acts  of  God,  restraints  of  princes  and  rulers,  the  King's  enemies, 
fire,  negligence,  or  dangers  and  accidents  of  the  seas,  rivers,  and 
navigation  (o) ;  and  in  the  case  of  a  British  sea-going  ship,  there 
is  a  statutory  exemption  where  goods,  merchandise  or  other  things 
whatsoever  are  lost  or  damaged  by  reason  of  fire  on  board  the  ship 
where  the  loss  or  damage  happens  without  the  actual  fault  or  privity 
of  the  owner  by  sect.  502  of  the  Merchant  Shipping  Act,  1894  (p). 
These  exceptions  are  introduced  for  the  benefit  of  the  shipowner,  and 
they  so  far  excu.se  non -performance  on  his  part;  but  they  do  not 
dispense  with  performance  on  his  part  as  a  condition  precedent  to 

Alexander  §  Sons  y.  AkUeseUkabet  Dampishibeit  Han&a  (1919),  88  L.  J.  P.  O. 
182;   [1920]  A.  C.  SB. 

(«)  Bidman  y.  Femuiak  (1893),  63  L.J.  Q.  B.  123;    [1894]  1  Q.  B.  179. 

(k)  Ford  V.  Gotesworth  (1870),  39  L.  J.  Q.  B.  188;  L.  R.  5  Q.  B.  544;  Fan 
Liewen  v.  Sollis  Bros.  ^  Co.  (1919),  819  L.  J.  P.  86;   [1920]  A.  C.  239. 

Q)  The  Kimgdand  (1910),  81  L.  J.  P.  33;   [1911]  P.  17. 

(m)  Postlethwaite  v.  Freeland  (18S0),  49  L.  J.  Ex.  630;  5  Ap.  Ca.  599;  Lyle 
Shipping  Co.  v.  Cardiff  Corp.  (1900),  69  L.  J.  Q.  B.  8«9;   [1900]  2  Q.  B.  638. 

(,n)  Hick  V.  Raymcmd  (1892),  62  L.  J.  Q.  B.  98;    [1893]  A.  0.  22. 

(o)  See  Russell  v.  Niemann  (18164),  34  L.  J.  0.  P.  10;  17  C.  B.  N.  S.  163- 
The  Cressington  (1891),  60  L.  J.  P.  25;  [1891]  P.  152;  8.S.  Knutsford,  Ltd.  v 
Tillmcmns  #  Co.  (1908),  77  L.  J.  K.  B.  977;   [1908]  A.  C.  406. 

(p)  Lbnnard's  Carrying  Co.  v.  Asiaiio  Petroleiim  Co.  (1915),  84  L.  J.  K  B 
1281;   [1915]  A.  O.  705. 
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charging  the  charterer.  Though  the  shipowner  may  be  delayed  by 
excepted  accidents  in  arriving  at  the  port  of  loading  without  incurring 
liability;  yet  if  the  delay  is  such  as  to  render  the  stipulated  voyage 
commercially  impossible,  the  charterer  is  discharged  {q) .  And  if 
the  arrival  of  the  ship  at  an  appointed  day  is  made  a  condition  pre- 
cedent, delay  discharges  the  charterer  from  providing  a  cargo  {r) . — 
Exceptions  enure  for  the  benefit  of  charterer  and  shipowner,  but  are 
construed  strictly  against  the  shipowner;  and  it  lies  upon  him  to 
prove  the  facts  which  entitle  him  to  the  benefit  of  the  exception,  be 
it  statutory  or  otherwise  (s).  Thus,  an  exception  of  loss  by  "  thieves  " 
is  construed  to  apply  only  to  thieves  external  to  the  ship;  and  an 
exception  of  "damage"  does  not  apply  to  an  abstraction  of  the 
goods  (i).  So  the  term  "lock-out"  has  been  restricted  to  the  dis- 
missal of  servants  in  consequence  of  trade  disputes  (m);  and  an  .excep- 
tion in  a  bill  of  lading  that  a  steamer  should  not  be  accountable  for 
a  breakdown  of  machinery,  nor  for  accidents  to  or  defects  in 
machinery,  nor  for  neglect  of  engineers,  did  not  exclude  the  implied 
warranty  of  seaworthiness,  and  the  shipowner  was  held  liable  for 
damage  to  a  cargo  of  frozen  meat  due  to  defective  refrigerating 
machinery  (a;);  so  a  provision  that  goods  should  be  transhipped  "at 
shipper's"  or  "owner's  risk"  does  not  relieve  the  shipowner  from 
liability  to  provide  seaworthy  lighters  {y) . — The  exception  of 
"dangers  and  accidents  of  the  sea"  was  held  to  include  an  incursion 
of  sea-water  through  a  hole  in  the  ship  gnawed  by  rats,  without 
neglect  or  default  of  the  carrier  {z) ;  but  not  damage  done  by  rats 
gnawing  the  goods  (a) .  It  includes  an  incursion  of  sea-water  through 
a  breach  caused  by  collision,  unless  the  collision  was  caused  by  the 


{q)  Jachmn  v.  Vnion  Marine  Insce.  (1874),  44  L.  J.  0.  P.  27;  L.  K.  10  C.  P. 
125;   Embiricos  v.  Seid  #  Co.  (1914),  83  L.  J.  K.  B.  1348;    [1914]  3  K.  B.  45. 

(»•)  Smith  V.  Dart  (1884),  54  L.  J.  Q.  B.  121;   14  Q.  B.  D.  105. 

(s)  lie  Newman  #  Bale  S.S.  Co.  (1902),  72  L.  J.  K.  B.  110;  [1903]  1  K.  B. 
262;  The  Pearlmoor  (1904),  73  L.  J.  P.  50;  [1904]  P.  286;  Nelson  Line  v. 
Jas.  Nelson  #  Co.  (1907),  77  L.  J.  K.  B.  82;  [1908]  A.  O.  16;  Lennard's 
Carrying  Co.  v.  Asiatic  Petroleum  Co.  (1915),  84  L.  J.  K.  B.  1281;  [1915]  A.  C. 
705. 

(<)  Taylor  \.  Liverpool  Steam  Co.  (1874),  43  L.  J.  Q.  B.  205;  L.  E.  9 
Q.  B.  546;  Steinman  i.  Angler  Line  (1891),  60  L.  J.  Q.  B.  425;  [1891]  1  Q.  B. 
619. 

(«)  Re  Richardson  and  Samuel  (1897),  66  L.  J.  Q.  B.  868;    [18i98]  1  Q.  B.  621. 

(k)  Maori  King  v.  Hughes  (1894),  65  L.  J.  Q.  B.  168;  [1895]  2  Q.  B.  550; 
Rowson  V.  Atlantic  Trans-port  Co.  (1903),  72  L.  J.  K.  B.  811;  [1903]  2  K.  B. 
666. 

iy)  The  Galileo   (1915),  83  L.  J.  P.   102;    [1915]  A.  0.   199. 

Iz)  Hamilton   v.   Fandorf  (1887),  57  L.  J.   Q.  B.  24;   12  Ap.  Ca.   518. 

(a)  Laveroni  v.  Lrury  (1852),  22  L.  J.  Ex.  2;  8  Ex.  166;  Kay  v.  Wheeler 
(1867),  36  L.  J.  0.  P.  180;   L.  R.  2  C.  P.  302. 
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negligent  navigation  of  the  ship  (6);  and  an  express  exception  of 
"  collision  "  does  not  cover  a  collision  due  to  negligence  in  the  carrier's 
ship  (c) .  The  exception  of  dangers  of  the  sea  also  includes  acts  of 
piracy  (d) ;  and  it  includes  barratrous  acts  of  the  crew,  as  boring 
holes  for  the  purpose  of  scuttling  the  ship  (e) . — The  above  exceptions 
apply  only  to  the  liabilities  under  the  contract  for  the  carriage  of 
the  goods;  and  not  to  a  liability  for  contribution  to  general  average 
arising  from  the  excepted  accidents  (/) .  They  do  not  apply  to  lia- 
bility for  the  stowage  of  the  goods  unless  expressly  so  extended  (g) ; 
nor  to  liability  for  accidents  occurring  during  an  unjustifiable  devia- 
tion from  the  voyage  (h) ;  and  negligence  as  the  cause  of  the  accidents 
or  losses  specified  above  must  be  excepted  in  express  terms  {i) . 

The  contract  of  carriers  of  goods  within  the  realm  is  by  the  common 
law  impliedly  subject  to  the  two  exceptions  of  "the  act  of  God  and 
of  the  King's  enemies";  in  all  other  events  the  common  carrier 
insures  the  safety  of  the  goods  (fc).  A  furniture  remover,  although 
he  carries  goods  for  reward,  is  not  under  the  liability  of  a  common 
carrier  (Z).  A  common  carrier  by  sea,  or  shipowner  employing  his 
ship  as  a  general  carrying  ship,  whether  to  places  within  or  beyond 
the  realm,  is  under  the  same  legal  liability;  so  far  as  the  liability 
is  not  regulated  by  charter-party  or  bill  of  lading  or  other  express 
contract  (m) .  In  the  case  of  a  broken  transit,  where  the  goods  are 
carried  by  more  than  one  carrier,  the  question  of  liability  for  the 

(J)  Wihon  V.  Xantho  (1886),  56  L.  J.  Ad.  116;  12  Ap.  Ca.  503;  The  Blen- 
darroch   (1894),   63  L.   J.  P.   89;    [1894]   P.   226. 

(c)  Chartered  Merc.  BTc.  of  India  v.  Netherlands  India  Steam  Nav.  Oo.  (1883), 
62  L.  J.  Q.  B.  220;  10  Q.  B.  D.  521. 

(d)  Pickering  v.  Barkley,  Styles,  132. 

(e)  The  Ghasca  (1875),  44  L.  J.  Ad.  17;  L.  R.  4  A.  &  E.  446. 

(/)  Schmidt  V.  Sofal  Mail  Co.,  45  L.  J.  Q.  B.  646;  Royal  Exchange  Shipping 
Co.  V.  Dixon  (1886),  56  L.  J.  Q.  B.  266;   12  Ap.  Ca.  11. 

ig)  Bayn  v.  Culliford  (1879),  48  L.  J.  0.  P.  372;  4  0.  P.  D.  182. 

(A)  Scaramanga  v.  Stamp  (1860),  49  L.  J.  C.  P.  674;  5  C.  P.  D.  295;  Leduo 
V.  Ward  (1888),  57  L.  J.  Q.  B.  379;  20  Q.  B.  D.  475;  Glynn  v.  Margetson 
(18-93),  62  L.  J.  Q.  B.  466;   [1893]  A.  0.  351. 

(0  Norman  v.  Binnington  (I818O),  59  L.  J.  Q.  B.  490;  25  Q.  B.  D.  475; 
Baerselman  v.  Bailey  (18'95),  64  L.  J.  Q.  B.  707;  [1896]  2  Q.  B.  301;  The  Schwan 
(1909),  78  L.  J.  P.  112;   [1909]  A.  C.  450. 

(A)  Forward  v.  Pittard  (178l5),  1  T.  B.  27;  Pozzi  v.  Shipton  (1838),  8  L.  J. 
Q.  B.  1;  8  A.  &  E.  963;  L.  ^  N.  W.  Ry.  v.  Hudson  $  Sons  (1920J),  8'9  L.  J. 
K.  B.  323;   [1920]  A. 0.  324. 

(0  Seaife  v.  Farrant  (1875),  44  L.  J.  Ex.  36;  L.  R.  10  Ex.  858;  WatUns  v. 
Cottell  (1915),  86  L.  J.  K.  B.  287;   [1916]  1  K.  B.  10. 

(m)  Crotch  v.  L.  #  N.  W.  Ry.  (1854),  23  L.  J.  C.  P.  73;  14  O.  B.  255;  Hill 
V.  Scott  (1895),  65  L.  J.  Q.  B.  87;  [1895]  2  Q.  B.  713;  Nelson  Line,  Ltd.  v. 
Jas.  Nelson  #  Sons,  Ltd.  (1907),  77  L.  J.  K.  B.  88;  [1908]  A.  C.  16;  Travers  * 
Sons,  Ltd.  V.  Cooper  (1914),  88  L.  J.  K.-B.  1787;   [1915]  1  K.  B.  73. 
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damage  or  loss  happening  to  the  goods  depends  upon  the  terms  of  the 
contract  under  which  they  are  consigned,  and  may  in  the  event  fall 
upon  the  carrier  who  did  not  occasion  the  damage  or  loss  and  in 
relief  of  tho  guilty  party  (w).  A  barge-owner  or  lighterman  carrying 
goods  in  barges  for  hire  incurs  the  same  legal  liability  (o). — ^A  common 
carrier,  as  insurer  of  the  safety  of  goods,  is  not  liable  for  accidents 
caused  by  an  inherent  vice  or  quality  in  the  nature  of  the  thing 
carried  or  in  packing  (p)  unless  there  has  been  negligence  or  default 
on  his  part(g).  Nor  is  a  common  carrier  liable  for  natural  decay 
or  deterioration  of  perishable  goods  during  the  carriage  (r) . — An 
express  stipulation  that  the  goods  shall  be  carried  "at  the  owner's 
risk"  lexcepts  the  liability  of  the  carrier  as  insurer;  but  not  his 
liability  for  delay  or  negligence  in  the  carriage  and  delivery  of  the 
goods  (s) ;  nor  for  detention  of  the  goods  after  the  carriage  is  com- 
pleted (i). — Carriers  by  sea  enjoy  immunity  for  loss  or  damage  to 
goods  occurring  without  their  "actual  fault  or  privity"  if  caused  by 
fire  on  board,  or  of  gold,  silver,  diamonds,  watches,  jewels,  or  precious 
stones,  the  true  value  of  which  is  not  declared  at  the  time  of  shipment 
in  writing  to  the  owner  or  master  of  the  ship,  if  lost  or  damaged  by 
reason  of  any  robbery,  embezzlement,  making  away  with  or  secreting 
thereof  (u) .  And  a  similar  immunity  on  the  second  ground  is  enjoyed 
by  carriers  by  land  in  respect  of  valuables  exceeding  lOZ.  in  value  (v). 
By  the  Railway  and  Canal  Traffic  Act,  1854,  s.  7,  railway  and 
canal  companies  are  rendered  incapable  of  restricting  their  liability 
by  any  conditions  except  such  as  may  be  adjudged  by  a  court  or 
judge  to  be  just  and  reasonable,  and  which  are  made  in  the  form  of 

(«)  Be  RathscUU  v.  Royal  Mail  Stmm  Pachet  Co.  (1S52),  21  L.  J.   Ex.  273; 

7  Ex.  734;  Bristol  #  Exeter  Ry.  v.  ColUns  (1859),  29  L.  J.  Ex.  41;  7  H.  L.  C. 
194;  Crawford  v.  Allan  Line  S.S.  Co.  (1911),  81  L.  J.  P.  C.  103;  [1912]  A.  C. 
130. 

(o)  Liver  Alkali  Co.  v.  Johimon  (18174),  43  L.  J.  Ex.  216;  L.  R.  9  Ex.  338; 
Trice  V.   Union  Lighterage  Go.  (1904),  73  L.  J.  K.  B.  222;    [1904]  1  K.  B.  412. 

(p)  Blower  v.  G.  W.  Ry.  (1S72),  41  L.  J.  C.  V.  268;  L.  R.  7  C.  P.  655; 
Nugent  v.  Smith  (1876),  45  L.  J.  0.  P.  6«7;  1  0.  P.  D.  423;  GouJ-d  v.  S.  E. 
Ry.    (1919),  89  L.  J.  K.  B.  700;    [1920]  K.  B.  186. 

(?)   Gill  V.  Manchester,  Shef.  #  Limes.  Ry.  (1872),  42  L.  J.  Q.  B.  89;  L.  E. 

8  Q.  B.  186;  Lister  v.  Lanes.  #  Yorhs.  Ry.  (1903),  72  L.  J.  K.  B.  385;  [1903] 
1   K.   B.   878. 

(r)  Willes,  J.,  Blower  v.  Q.  W.  Ry.  (1872),  41  L.  J.  O.  P.  268;  L.  E.  7 
0.  P.  655. 

(s)  Robinson  v.  G.  W.  Ry.  (18615),  35  L.  J.  C.  P.  123;  D'Arc  v.  L.  #  N.  W. 
Ry.    (1874),  L.  R.  9  C.  P.  325. 

(0  Gordoti  V.  G.  W.  Ry.  (1881),  51  L.  J.  Q.  B.  58;  8  Q.  B.  D.  44. 

(«)  Merchant  Shipping  Act,  1894,  s.  502;  Williams  v.  African  S.S.  Co.  (1856), 
1  H.   &  N.  300;   26  L.  J.  Ex.  69. 

(v)  Cajriea-3  Act,  1830,  s.  1;  L.  ^  N.  W.  Ry.  v.  Ashton  #  Co.  (1919),  88 
L.   J.   K.   B.  1157;    [1920]  A.  O.   84. 
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a  special  contract  signed  by  the  party  (x) .  The  provisions  of  this 
.statute  have  been  extended  to  steam  vessels  by  the  Railways  Clauses 
Act,  1863,  s.  31;  but  this  liability  does  not  apply  where  the  special 
Acts  of  the  railway  company  were  passed  before  1863  {y) .  A  con- 
'dition  substantially  exempting  the  company  from  all  liability  is  held 
not  to  be  just  and  reasonable  (0).  But  a  special  contract  with  such 
,  a  condition  is  not  void,  if  at  the  time  of  making  it  the  company  offers 
to  carry  the  goods  upon  some  practicable  alternative  condition  which 
is  just  and  reasonable  (a). 

A  carrier  of  passengers  is  liable  only  for  negligence,  and  not  as 

an  insurer  of  their  safety;  and  a  stipulation  that  the  passenger  shall 

'travel  "at  his  own  risk"  excepts  the  liability  for  negligence  (b);  but 

'a  carrier  is  not  entitled  to  limit  his  liability  unless  he  quotes  an 

alternative  rate,  under  which  his  liability  is  not  limited  (c) .     In  the 

absence  of  such  stipulation  the  carrier  undertakes  that  due  care  shall 

be  used  in  carrying  the  passenger  throughout  the  whole  journey 

whether  by  himself  or  others  (d) .    Also  that  the  carriages  and  means 

.of  conveyance  are  safe,  so  far  as  skill  and  care  can  make  them;  and  in 

case  of  an  accident,  it  lies  upon  him  to  prove  that  they  were  so  (e). 

The  liability  of  a  carrier  of  passengers  for  safe  carriage  is  based  upon 

tort  (/) .    Also  that  the  passenger  shall  be  carried  within  the  appointed 

time  or  within  a  reasonable  time;  but  he  may  stipulate  against  any 

guarantee  of  punctuality  or  any  liability  for  delay  (gr).    But  a  carrier 

is  not  responsible  for  robbery  by  fellow  passengers  (h);   or  for  an 

(a)  Peek  v.  North  Staffs.  Ry.  (imZ),  32  L.  J.  Q.  B.  241 ;   10  H.  L.  O.  473. 

{y)  The  Stella  (1900),  69  L.  J.  P.  70;  [1900]  P.  162.  See  Doolan  v.  Midland 
My.  (1877),  2  Ap.  Oa.  792. 

(a)  Peelc  v.  North  Staffs.  Ry.  (1«63),  32  L.  J.  Q.  B.  241;  10  H.  L.  O.  473. 

(a)  Manchester,  Sheff.  ^  Lines.  Ry.  v.  Brown  (1883),  53  L.  J.  Q.  B.  124;  8 
Ap.  Ca.  703;  ff.  W.  Ry.  v.  McCarthy  (18S6),  56  L.  J.  P.  O.  33;  12  Ap.  Ca. 
218;  Williams  v.  Midland  Ry.  (1907),  77  L.  J.  K.  B.  157;  [19-08]  1  K.  B.  252; 
Sutoliffe  V.  ff.  W.  Ry.  (1909),  79  L.  J.  K.  B.  437;   [1910]  1  K.  B.  478. 

(i)  GalUn  v.  L.  #  N.  W.  Ry.  (1875),  44  L.  J.  Q.  B.  89;  L.  R.  10  Q.  B.  212; 
Hall  V.  N.  E.  Ry.  (1875),  44  L.  J.  Q.  B.  164;  L.  E.  10  Q.  B.  437;  Haigh  v. 
Royal  Mail  Steam  Packet  Co.  (1863),  52  L.  J.  Q.  B.  640.  See  ^Richardson,  Spenoe 
#  Co.  v.  Rowntree  (1894),  63  L.  J.  Q.  B.  283;    [1894]  A.  C.  217. 

(e)  Clarke  v.   W.  Sam  Co-rp.  (1909),  79  L.  J.  K.  B.  56;    [1909]  2  K.   B.  858. 

(d)  -Thomas  v.  Rhymney  Ry.  (1871),  40  L.  J.  Q.  'B.  89;   L.  R.  6  Q.   B.  266. 

(e)  Redhead  v.  Midland  Ry.  (1809),  38  L.  J.  Q.  B.  169;  L.  R.  4  Q.  B.  379; 
Eyman  v.  Nye  (1881),  6  Q.  B.  D.  685.  See  Richardson  v.  (?.  -E.  Ry.  (1876)  1 
0.  P.  D.  342. 

(/)  Lyles  y.  Southend-on-Sea  {Corp.)  (1905),  74  L.  J.  K.  B.  484;  [19051 
2  K.  B.  1.  '    L         J 

(?)  McCartan  v.  N.  E.  Ry.  (1885),  54  L.  J.  Q.  B.  441;  Woodgate  v.  G.  E  Ry 
(1885),  51  L.  T.  826;  33  W.  R.  428.  See  Le  Blanche  v.  L.  #  N.  W.  Ry  (1876)' 
45  L.  J.  0.  P.  521;  1  C.  P.  D.  286. 

(A)  Cohh  V.  G.  W.  Ry.  (1894),  63  L.  J.  Q.  B.  629;   [1894]  A.  C    419 
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assault  by  fellow  passengers(i) . — A  carrier  of  a  passenger's  luggage(fe) 
is  under  the  same  liability  as  a  common  carrier  of  goods,  for  loss  or 
damage  by  negligence  and  also  as  an  insurer  of  their  safety;  he  is 
entitled  to  the  protection  of  the  Carriers  Act,  1830  (I);  and  such 
goods  aje  within  the  Railway  and  Canal  Traffic  Act,  so  that  conditions 
restricting  the  liability  must  be  just  and  reasonable  (m).  But  if  the 
passenger  retains  his  luggage  under  his  own  personal  care  and  control, 
he  cannot  charge  the  carrier  as  insurer  of  its  safety,  nor  with  a  loss 
caused  by  his  own  negligence,  nor  for  any  loss  occurring  without 
negligence  or  default  on  the  part  of  the  carrier  (n).  The  liability 
of  the  carrier  continues  only  from  the  delivery  of  the  luggage  to 
him  or  to  an  agent,  as  to  a  railway  porter,  for  the  purpose  of  the 
journey,  until  the  completion  of  the  journey  (o).  In  the  ease  of  a 
passenger  travelling  with  a  free  pass,  the  carrier  may  exempt  himself 
from  liability  (p). 

Som^e  contracts,  though  expressed  in  absolute  terms,  are  by  the 
nature  of  the  matter  so  obviously  dependent  upon  the  possibility  of 
performing  the  promise,  that  the  parties  are  presumed  to  have  excepted 
the  events  which  render  the  performance  according  to  the  promise 
impossible;  and  of  this  character  generally  are  contracts  in  which 
a  person  binds  himself  to  do  something  which  requires  to  be  performed 
by  him  in  person  (q).  Thus  contracts  to  marry  are  impliedly  con- 
ditional upon  the  continued  existence  of  the  parties,  and  are  put  an ' 
end  to  by  the  death  of  either;  and  no  action  will  lie  by  or  against 
the  executor  of  a  deceased  party  for  a  breach  of  promise  committed 
before  the  death;  except,  it  is  said,  for  special  damage  accrued  from 
the  breach  independent  of  the  loss  of  marriage  (r).  But  disease 
rendering  the  defendant  incapable  of  marriage  without  danger  to  his 
life  is  not  such  an  impossibility  of  performance  as  to  be  impliedly 

(«)  Potmder  v.  N.  E.  Ry.  (lSi91),  61  L.  J.  Q.  B.  136;    [1892]  1  Q.  B.  385. 

{h)  Belfast  #  Ballymma  By.  v.  Keys  (1861),  9  H.  L.  O.  556. 

{I)  Cusswell  y.  Cheshire  Lmes  Committee  (1907),  76  L.  J.  K.  B.  734;  [1907] 
2  K.  B.  499. 

(m)  Lovell  v.  L.  C.  f  D.  Ry.  (1876),  45  L.  J.  Q.  B.  476;  Coh^l^n  v.  S.  E.  Ry. 
(1877),  46  L.  J.  Q.  B.  417;  2  Ex.  B.  253;  Cutler  v.  N.  L.  Ry.  (1887),  56  L.  J. 
Q.  B.  648;  19  Q.  B.  D.  64. 

(n)  Talley  v.  ff.  TV.  Ry.  (1870'),  40  L.  J.  P.  0.  9;  L.  R.  6  C.  P.  44;  Bery- 
heim  V.  e.  E.  Ry.  (1878),  47  L.  J.  0.  P.  318;  3  C.  P.  D.  221. 

(o)  e.  W.  Ry.  V.  Buneh  (18S5i),  57  L.  J.  Q.  B.  361;   13  Ap.  Ca.  31. 

(p)  The  Stella  (1900'),  69  L.  J.  P.  70;    [1900]  P.  162. 

(?)  Per  our.  Baily  v.  Be  Crespigny  (1869),  38  L.  J.  Q.  B.  102;  L.  R.  4 
Q.  B.  185;  per  cttr.  Taylor  v.  CaldiifeU  (1863),  32  L.  J.  Q.  B.  167;  3  B.  &  S. 
835. 

(r)  Chamberlain  v.  TVilliammm  (1814),  2  M.  &  S.  408;  Firday  v.  Chirney  (1S8«)» 
57  L.  J.  Q.  B.  247;  20  Q.  B.  D.  494. 
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excepted  from  the  contract  (s). — Contracts  for  personal  services  are 
generally  taken  as  subject  to  the  implied  condition  of  the  parties 
continuing  alive  and  in  sufficient  health  to  perform  and  receive  the 
service  respectively  (t).  Thus  the  covenant  in  an  indenture  of 
apprenticeship  that  the  apprentice  shall  remain  and  serve  during  the 
term,  though  in  terms  absolute  and  unconditional,  is  impliedly  con- 
ditional upon  his  continuing  in  such  a  state  of  health  as  to  be  capable 
of  rendering  the  service,  and  excepts  illness  which  renders  performance 
impossible  (m).  And  the  covenant  of  the  master  to  maintain  and 
teach  is  similarly  put  an  end  to  by  the  death  of  the  master  (x) ;  unless 
it  is  expressly  extended  to  his  executors  carrying  on  the  same  trade 
or  business  (y). — The  engagement  of  a  dramatic  or  musical  performer 
for  an  appointed  day  impliedly  excepts  incapacity  caused  by 
illness  (2).  And  if  the  incapacity  is  such  as  to  produce  a  substantial 
failure  of  consideration  it  would  also  operate  in  discharge  of  the 
employer  {a).  A  contract  with  a  farm  bailiff,  expressed  to  be  deter- 
minable by  six  months'  notice  or  payment  of  six  months'  wages,  was 
construed  with  the  implied  condition  of  both  parties  living  to  perform 
it,  so  as  to  be  dissolved  by  the  death  of  the  employer  (&).  The 
contract  of  a  parent  with  a  schoolmaster  not  to  remove  his  child 
from  school  without  notice  is  subject  to  the  implied  condition  of 
the  child  continuing  in  a  state  of  health  proper  for  remaining  at 
school  (c) . — Upon  the  same  principle  a  general  contract  of  partnership 
is  dissolved  by  the  death  of  one  of  the  partners,  and  though  it  was 
contracted  for  a  fixed  term  (d) .  A  contract  to  serve  a  firm  of  partners 
in  the  partnership  business  is  impliedly  subject  to  the  continuance 
of  the  partnership,  and  is  therefore  discharged  by  the  death  of  one  of 
the  partners,  which  puts  an  end  to  the  partnership  (e).  An  order 
for  compulsory  winding  up,  or  the  appointment  of  a  receiver  and 
manager  in  a  debenture  holders'  action,  operates  as  a  discharge  of 
the  servants,  but  a  voluntary  winding  up  does  not  have  that  effect, 


(s)  Sail  V.  Wriff/it  (1859),  29  L.  J.  Q.  B.  43;  E.  B.  &  E.  765. 

(0  Farrow  v.    Wilsm  (1869),  3S  L.  J.  O.  P.   326;   L.   E.   4  C.   P.  744. 

(«()  Soast  V.  Firth  (1868),  38  L.  J.  0.  P.  1;   L.  E,.  4  C.  P.  1. 

(»)   Whincup  V.   Hughes  (1870),  40  L.  J.  C.  P.   104;   L.   R.  6  C.   P.   78. 

(y)  Cooper  V.  Simmonds  (1862),  31  L.  J.  M.  C.  138;   7  H.  &  N".   707. 

(z)  Robinson  v.  Davison  (1871),  40  L.  J.  Ex.  172;   L.  R.  6  Ex.  269. 

(a)  Cuchson  v.  Stones  (1858),  28  L.  J.  Q.  B.  25;  1  E.  &  E.  248;  Poussard  v. 
Spiers  (1876),  45  L.  J.  Q.  B.  621;  1  Q.  B.  D.  410. 

(J)   Farrow  v.  Wilsm  (1869),  38  L.  J.  0.  P.  326;   L.  R.  4  C.  P.  744. 

(c)  Simeon  v.   Watsan  (1877),  46  L.  J.  C.  P.  679. 

id)  Partnership  Act,  1890,  s.  33;  Holme  v.  Hammond  (1872),  41  L.  J.  Ex 
157;  L.  R.  7  Ex.  218. 

(e)  Tasher  v.   Shepherd  (1861),  30  L.  J.  Ex.  207;  6  H.   &  N.  575. 


518  THE  MATTER  OP  CONTRACTS. 

as  there  is  a  change  of  personality  in  the  former  case  but  not  in  the' 
latter  (/). 

Where,  from  the  nature  of  the  contract,  it  appears  that  the  parties 
must  have  known,  from  the  beginning,  that  it  could  hot  be  fulfilled 
unless,  when  the  time  for  the  fulfilment  of  the  contract  arrived,  some 
particular  specified  thing  continued  to  exist,  the  contract  will  generally 
be  construed  as  subject  to  an  implied  condition  that  the  parties  shall 
be  excused  from  further  performance  in  case,  before  breach,  the 
contract  becomes  impossible  from  the  perishing  of  the  thing  without 
the  default  of  either  party,  but  this  implied  term  does  not  operate  so 
as  to  avoid  the  contract  ab  initio  (g).  The  application  of  this  prin-: 
ciple  depends  upon  the  circumstances  of  each  particular  case,  as  will 
appear  immediately  to  those  who  attempt  to  reconcile  the  reported 
decisions  respecting  contracts  in  connection  with  the  procession  and 
naval  review  contemplated  on  the  occasion  of  the  coronation  of  King 
Edward  VII.  (h).  A  contract  for  the  sale  of  a  cargo  to  be  shipped 
by  a  named  steamer  was  held  to  be  conditional  upon  her  existence  as 
a  cargo-carrying ,  ship  {i) .  And  where  a  servant  was  to  be  remu- 
nerated by  a  commission  on  orders  obtained,  it  was  held  to  be  an 
implied  term  that  the  employer  would  execute  the  orders,  and  the 
relinquishment  of  business  upon  the  destruction  of  his  factory  was 
no  defence  (fc) . — Upon  the  same  principle  upon  a  sale  of  goods,  if 
the  property  has  passed  to  the  buyer  and  the  goods  are  destroyed  or 
perish  without  default  of  the  seller  before  delivery,  the  loss  falls  upon 
the  buyer,  and  the  delivery  having  become  impossible  is  excused; 
nor  can  the  buyer  in  such  case  claim  a  return  of  the  price  (l).  The 
risk  of  loss  presumptively  rests  with  the  owner;  and  if  the  contract 
expressly  provides  that  the  risk  until  delivery  shall  lie  upon  one  or 
other  of  the  parties,  the  property  will  presumptively  accompany  the 
risk  (to).     The  same  principle  applies  to  the  sale  of  a  house,  which 

(/)  Midland  Counties  Diet.  Bh.  v.  Attwood  (1904),  74  L.  J.  C.  28fi;  [1905] 
1  Oh.  357. 

{g)  Per  cm.  Taylor  v.  Caldwell  (1863),  32  L.  J.  Q.  B.  166;  3  B.  &  S.  833; 
Arpleby  V.  Myers  (1867),  36  L.  J.  0.  P.  331;  L.  R.  2  C.  P.  651;  Anglo- 
Egyptian  Nav.  Co.  V.  Srnnie  (1875),  44  L.  J.  C.  P.  130;  L.  R.  10  0.  P.   271. 

(A)  Krell  v.  Hmry  (1903),  72  L.  J.  K.  B.  794;  [1903]  2  K.  B.  740;  Heme 
Bay  Co.  v.  JIutton  (1903),  72  L.  J.  K.  B.  879;  [1903]  2  K.  B.  683;  Chandler 
V.  Webster  (1904),  73  L.  J.  K.  B.  401;  [1904]  2  K.  B.  493;  Ulliott  v.  CrutoUey 
(1905),  75  L.  J.  K.  B.  147;   [1906]  A.  C.  7. 

(j)  Niclcoll  #  Knight  v.  Ashton,  Eldridge  ^  Co.  (1901),  70  L.  J.  K.  B.  600; 
[1901]   2  K.  B.   126. 

(k)  Turner  v.    Goldsmith  (1891),  60  L.  J.  Q.  B.  247;    [1891]   1   Q.  B.   544. 

(0  Sale  of  Goods  Act,  1893,  ss.  20,  32,  33;  Sugg  v.  Minett  (1809).  11  East, 
210. 

(m)  Castle  v.  Play  ford  (1871),  41  L.  J.  Ex.  44;  L.  R.  7  Ex.  91;  Martineau 
V.  Kitohing  (1872),  41  L.  J.  Q.  B.  227;   L.  R.  7  Q.  B.   436. 
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is  destroyed  by  an  accidental  fire  after  the  purchaser  has  accepted 
the  title  (w). 

Upon  this  principle  contracts  of  bailment,  as  for  the  hire  of  goods, 
or  for  work  to  be  done  upon  goods,  involving  the  obligation  to  re- 
deliver the  goods  upon  the  determination  of  the  bailment,  are  pre- 
sumptively subject  to  the  implied  condition  of  the  continued  existence 
of  the  goods  bailed;  and  if  they  perish  without  any  default  in  the 
bailee,  so  that  the  re-delivery  becomes  impossible,  he  is  excused:  as 
expressed  in  the  maxim,  "  res  perit  domino  "  (o).  As  where  a  horse 
is  delivered  to  a  proposed  buyer,  upon  sale  or  return,  with  a  certain 
time  allowed  for  trial,  and  the  horse  dies  pending  the  trial  from 
no  fault  of  the  buyer,  the  loss  falls  upon  the  seller,  as  being  the 
owner  (p).  And  if  the  buyer  of  a  horse  stipulates  for  the  right  to 
return  it  in  the  case  of  a  breach  of  warranty,  his  right  to  return  it 
for  breach  of  warranty  is  not  affected  by  an  accident  happening  to 
it  during'  his  possession  without  any  default  on  his  part  (q). — A 
bailee  or  depositary  of  goods  is  not  in  general  liable  as  an  insurer, 
but  only  for  loss  or  damage  caused  by  negligence:  as  a  warehouseman 
or  wharfinger  (r);  or  a  carrier  who  has  completed  the  carriage,  and 
continues  to  hold  the  goods  only  as  a  warehouseman,  though  he  retains 
a  lien  upon  the  goods  for  the  carriage  (s);  or  a  banker  with  whom 
goods  and  securities  are  deposited  for  safe  keeping  (i);  or  a  contractor 
for  the  removal  of  household  furniture  (m)  .  But  by  custom  of  trade 
in  the  City  of  London  a  wharfinger  is  in  the  same  position  as  a 
common  carrier  as  to  insuring  the  safety  of  goods  deposited  (x). 
Except  as  modified  by  statute  an  innkeeper  is  liable  for  the  loss  of 
or  injury  to  the  goods  of  a  guest,  unless  it  arise  from  the  negligence 
of  the  guest,  the  act  of  God,  or  the  King's  enemies  (y). 

linpossibility  of  performance  caused  by  an  act  of  a  party  to  the 
contract  involves  different  considerations.     "It  is  a  clear  principle 

(»)  Paine  v.  Mellei-  (1801),  6  Vea.  349.  See  Uayiier  r.  Preston  (18«1),  50 
L.  J.  C.  472;  18  Ch.  D.  1. 

(o)  Coffffs  V.  Bernard  (1704),  2  Ld.  Raym.  909;   1  Smi.  L.  C.  167. 

(p)  ElpMck  v.  Barnes  (1880),  49  L.  J.  C.  P.  6^8;   5  0.  P.  D.   321. 

(?)  Head  v.  Tattersall  (1871),  41  L.  J.  Ex.  4;  L.  R.  7  Ex.  7;  Chapman  v. 
Withers  (1888),  57  L.  J.  Q.  B.  457;   20  Q.  B.  D.   824. 

{/)  Coggs  V.   Bernard  (1704),  2  Ld.  Raym.  909;   1   Smi.  L.   C.   167. 

(s)  Chapman  v.  G.  W.  By.  (1880),  49  L.  J.  Q.  B.  420;  5  Q.  B.  D.  278. 

(0   Giblin  v.  McMullen  (1868),  38  L.  J.  P.  O.  25;   L.  R.  2  P.   C.  317. 

(«)  Soaife  V.  Farrant  (1875),  44  L.  J.  Ex.  36;  L.  R.  10  Ex.  358;  Watkins  v. 
Cottell  (1915),  85  L.  J.  K.  B.  287;   [1916]  1  K.  B.  10. 

(x)  See  NoHh  Bntish  Ins.  v.  London  Insoe.  (1877),  46  L.  J.  O.  537;  5  Ch.  D. 
569. 

(y)  Morgan  v.  Bav&y  (1861),  30  L.  J.  Ex.  131;  6  H.  &  N.  265;  Oppenheim 
V.  White  Lion  Hotel  Co.  (1871),  40  L.  J.  C.  P.  231;  L.  R.  6  C.  P.   515. 
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of  law  that  if  by  any  act  of  one  of  the  parties  the  performance  of 
a  contract  is  rendered  impossible,  then  the  other  side  may,  if  they 
choose,  rescind  the  contract;  and  it  appears  sufficient  if  the  contract 
cannot  be  performed  in  the  manner  stipulated,  though  it  may  be 
performed  in  some  other  manner  not  very  different  "  (z). — "Where 
the  condition  of  a  bond  is  possible  at  the  time  of  making  it,  and, 
before  the  same  can  be  performexi,  becomes  impossible  by  the  act  of 
the  obligee,  there  the  obligation  is  saved  "  (a).  Under  a  contract  to 
complete  building  or  other  works  by  a  fixed  day,  with  penalties  for 
delay,  no  claim  can  be  made  for  penalties  in  jespect  of  delays  caused 
by  the  default  or  interference  of  the  employer  (b);  as  where  the 
delay  was  caused  by  not  providing  the  plans  required  for  building 
work  (c);  or  where  alterations  were  ordered  which  rendered  com- 
pletion within  the  time  impossible  (d). 

An  act  of  the  promiser  which  renders  performance  impossible, 
while  it  dispenses  with  the  performance  of  all  conditions  precedent 
on  the  other  part,  constitutes  at  once  a  breach  of  contract  (e).  Where 
a  publisher  engaged  an  author  to  write  a  treatise  for  a  periodical 
publication,  and  before  completion  of  the  treatise,  abandoned  the 
publication,  the  author  was  held  excused  from  further  writing,  as  it 
had  become  impossible  to  publish  it  in  the  manner  stipulated;  and 
he  was  held  entitled  to  claim  remuneration  for  the  part  already 
written  (/).  Where  an  incoming  tenant  agreed  to  buy  the  straw 
upon  a  farm  at  a  price  to  be  fixed  by  valuation,  and  then  consumed 
the  straw  before  a  valuation  could  be  made  and  so  rendered  it  impos- 
sible, he  was  held  liable  to  pay  the  value  assessed  by  a  jury(^). 
Upon  the  sale  of  a  business  to  be  paid  for  by  instalments  dependent 
in  amount  upon  the  profits,  it  was  held  to  be  an  implied  undertaking 
by  the  buyer  to  carry  on  the  business,  and  that  discontinuing  it  so 
as  to  render  it  impossible  to  ascertain  the  price  was  a  breach  of  the 
contract  {h).  So  where  a  traveller  is  to  be  remunerated  by  a  com- 
mission upon  orders,  the  employer  cannot  relinquish  business  during 

(z)  MeJlish,  L.  J.,  Panama  Tel.  v.  Indiarubher  Co.  (1875),  45  L.  J.  C.  121; 
L.  R.  10  Oh.  532. 

(a)   See  Butler  v.   Wigge  (1667),  1  Wms.  Saund.  84. 

(V)  Holme  v.  Gv^py  (1838),  3  M.  &  W.  387;  Russell  v.  Bandeira  (1862),  32 
L.  J.  C.  P.  68;  13  C.  B.  N.  S.  149. 

(c)  Roberts  v.   Bury  Commrs.  (1869),  38  L.  J.  C.  P.  367;   L.  R.  4  O.  P.  310- 

{d)  Dodd  V.  Clmrton  (1897),  66  L.  J.  Q.  B.  477;   [1807]  1  Q.  B.  562. 

(e)   Seo  ante,  p.  490. 

(/)  Planohe  y.   Colhum  (1831),  1  L.  J.  C.  P.  7;   8  Bing.   14. 

((/)   Clarke  v.   Westrope  (1856),  25  L.  J.  C.  P.  287;   18  O.  B.  765. 

(A)  Uolntyre  v.  Belcher  (1863),  32  L.  J.  0.  P.  254;  14  C.  B.  N.  S.  654; 
Telegraph  Benpatoh  Co.  v.  M'Lean  (1873),  L.  R.  8  Ch.  658. 
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the  term  fixed  for  the  employment  (i);  unless  the  contract  be  made 
expressly  conditional  upon  the  continuation  of  the  business  (Tc). 
A  power  to  determine  a  contract  of  service  by  twenty-eight  days' 
notice,  was  held  to  import  a  term  that  the  employer  would  provide 
a  reasonable  amount  of  work  for  the  servant  up  to  the  expiration  of 
the  notice  although  the  mayster  could  no  longer  carry  on  the  business 
at  a  profit  (I) .  So  where  merchants  offered  to  persons  dealing  exclu- 
sively with  them  a  share  in  a  bonus  proportionate  to  their  purchases, 
the  relinquishment  of  business  by  the  merchants  was  held  to  be  a 
breach  of  contract  (m). — So  with  bonds,  when  a  condition  becomes 
impossible  by  the  act  of  the  obligor,  such  impossibility  forms  no 
answer  to  an  action  on  the  bond  (n). 

A  promise  is  excused  by  a  supervening  impossibility  caused  by  act 
of  law.  "  No  contract  can  be  carried  into  effect,  which  was  originally 
made  contrary  to  the  provisions  of  law;  or  which,  being  made  con- 
sistently with  the  rules  of  law  at  the  time,  has  become  illegal  in  virtue 
of  some  subsequent  law  "  (o).  Persons  in  general  are  taken  to  con- 
tract with  reference  to  the  law  existing  at  the  time;  and  an  impossi- 
bility arising  from  an  Act  of  the  Legislature  subsequent  to  the 
contract,  generally  discharges  the  contractor  from  liability  (p),  and 
it  is  the  right  of  a  party  to  a  contract  to  apply  for  statutory  relief 
from  its  provisions  {q);  but  it  is  a  question  dependent  upon  the 
construction  of  each  particular  statute  whether  the  failure  to  perform 
a  contract  is  thereby  excused  (r).  Thus  where  land  is  let  subject  to 
a  covenant  or  condition  against  assignment  without  the  licence  of 
the  lessor,  and  the  land  is  afterwards  taken  under  the  compulsory 
powers  of  the  Lands  Clauses  Act,  the  covenant  or  condition  is  dis- 
charged by  the  operation  of  the  Act  (s).    So  covenants  restrictive  of 

(0  Turner  v.  Goldsmith  (ie-91),  60  L.  J.  Q.  B.  247;   [1891]  1  Q.  B.  544. 

lie)  Besvnck  v.  Swindells,  5  L.  J.  Ex.  287;  3  A.  &  E.  868. 

(0  Devonald  v.  Soseer  (1906),  75  I>.  J.  K.  B.  688;   [1906]  2  K.  B.  728. 

(m)  Offdens,  Ltd.  v.  tlelsm  (1905),  74  L.  J.  K.  B.  433;   [1905]  A.  O.  109. 

(«)  Vymcn's  case  (1610),  8  Co.  81  b.  See  £rmm  v.  Tanner  (1825),  Mod.  &  Y. 
464. 

(o)  Per  cur.  Atkinson  v.  SitoMe  (1809),  10  East,  534. 

Ip)  Nemngton  Loo.  Bd.  v.  Cottingham  Loo.  Bd.  (1879),  48  L.  J.  C.  226; 
12  Ch.  D.  731;  Metropolitan  Water  Bd.  v.  Dick,  Kerr  §  Co.  (1918),  87  L.  J. 
K.  B.  370;   [1918]  A.  C.  119. 

(?)  Att.-Gen.  v.  Manchester  $  Leeds  Sy.  (1839),  3  Jur.  379;  Bill  v.  Sierra 
Nevada  Lake  Water  #  Mining  Co.  (1859),  29  L.  J.  C.  176;  1  De  G.  P.  &  J. 
177;  Ex  p.  Martridge  (1869),  L.  R.  5  Oh.  671. 

if)  Tendring  Union  {Guard.')  v.  Dowton  (1891),  61  L.  J.  0.  82;  [1891]  3 
Ch.  265;  Metro-p.  Water  Bd.  v.  Solomon  (1908),  77  L.  J.  C.  517;  [1908]  2  Cih. 
214;   Grimadiok  v.  Sweetman  (1909),  78  L.  J.  K.  B.  1162;   [1909]  2  K.  B.  740. 

(s)  Slipper  v.  Tottenham  Jimct.  My.  (1867^,  36  L.  J.  O.  841;  L.  R.  4  Bq.  112. 
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the  use  of  land,  as  regards  building  and  the  like,  are  discharged  by 
a  railway  company  subsequently  taking  the  land  under  compulsory 
powers  and  building  a  station  upon  it  (t).  A  covenant  to  repair  ia 
discharged  under  like  circumstances;  but  the  lessee  remains  liable  for 
breaches  committed  before  the  compulsory  taking  of  the  premises  (u) . 
And  where  land  is  let  for  a  particular  purpose,  a  covenant  for  quiet 
enjoyment  does  not  warrant  against  future  legislative  interference 
with  the  use;  as  a  statutory  prohibition  of  storing  cartridges  upon  the 
premises  (x).  The  Corporation  of  London,  as  Conservators  of  the 
Thames,  having  borrowed  money  upon  bonds  conditioned  for  pay- 
ment out  of  the  tolls  chargeable  under  their  statutory  powers,  by  a 
subsequent  Act  the  right  of  the  Corporation  to  receive  and  apply 
the  tolls  was  taken  away  and  vested  in  a  new  body  of  conservators; 
it  was  held  that,  the  condition  having  been  rendered  impossible  by 
Act  of  Parliament,  the  bonds  were  discharged  (y). — A  statute  may 
entitle  a  party  to  obtain  relief  against  the  consequences  of  a  breach 
of  contract  without  destroying  the  contract  or  dispensing  with  the 
future  observance  of  its  provisions.  This  is  the  operation  of  sect.  14 
of  the  Conveyancing  Act,  1881  (z). 

"  The  force  of  a  declaration  of  war  has  been  held  equal  to  that 
of  an ,  Act  of  Parliament  prohibiting  intercourse  with  the  enemy 
except  by  the  Queen's  licence.  As  an  act  of  State  done  by  virtue  of 
the  prerogative  exclusively  belonging  to  the  Crown,  such  a  declara- 
tion carries  with  it  all  the  force  of  law  "  (a).  And  it  is  impossible 
to  displace  this  result  contractually  (&).  Where  the  alien  enemy  has 
acquired  a  vested  right  under  the  contract,  the  effect  of  war  super- 
vening is  to  suspend  his  right  of  action  until  the  return  of  peace; 
and  in  the  case  of  administration  proceedings,  as  in  bankruptcy  or 
the  winding  up  of  a  partnersliip,  the  plea  of  alien  enemy  is  not 
available  as  an  answer  to  proceedings  to  establish  a  right  (c) .  There- 
fore a  charter-party  for  loading  at  a  foreign  port  is  discharged  by  a 


(0  Baili/  V.   Se  Crmplgny  (1669),  38  L.  J.  Q.  B.  96;   L.  R.  4  Q.  B.  180. 

(«)  Mills  T.  East  London  Union  (1872i),  42  L.  J.  0.  P.  46;   L.  R.  8  C.  P.    79. 

(a;)  Newb^  v.  iSkarpe  (1878),  47  L.  J.  0.  617;  8  Ch.  D.  39. 

ii)  Brown  v.  McM/or  of  London  (1862),  31  L.  J.  0.  P.  280;  13  C.  B.  N.  S. 
828 

(z)  Greville  v.  Parh&r  (1910),  79  L.  J.  P.  0.  86;  [1910]  A.  C.  335;  Hyman  v. 
BoM  (1912),  81  L.  J.  K.  B.  1062;   [1912]  A.  C.  623. 

(o)  Pet-  our.  Esposito  v.  Bowden  (1857),  27  L.  J.  Q.  B.  17;  7  E.  &  B.  763; 
Willison  V.  Patteson  (1817),  7  Taunt.  439. 

(&)  Ertel,  Bieber  ^  Co.  v.  Rk>  Tinto  Co.  (1918'),  87  L.  J.  K.  B.  531;  [1918] 
A.  C.  260. 

(c)  Ex  p.  Boussmaker  (1806),  13  Ves.  71;  Flindt  v.  Waters  (1812),  15  Bast, 
260;   Bodnguez  v.   Speyet-  Bros.  (1918),  88  L.  J.  K.  B.  147;   [1919]  A.  0.  59. 
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declaration  of  war,  rendering  it  impossible  to  ship  the  cargo  without 
an  illegal  act  of  trading  with  the  enemj  (d).  And  an  insurance  of. 
foreign  ships  or  goods  is  discharged  by  a  declaration  of  war  between 
the  countries  of  the  underwriter  and  assured,  pending  the  continuance 
of  hostilities  (e).  But  a  hostile  seizure  in  anticipation  of  an  actual 
declaration  of  war,  is  not  equivalent  to  a  declaration  of  war  (/). 
Where  a  company  incorporated  and  registered  in  a  British  colony, 
and  also  incorporated  and  registered  in  an  adjoining  foreign  State 
but  merely  to  obviate  certain  legal  difficulties,  insured  in  England 
with  an  English  insurer  against  the  "  arrests,  restraints,  and  detain- 
ments of  all  kings,  princes  and  peoples,"  and  there  was  no  evidence 
that  the  company  intended  to  carry  on  business  in  the  foreign  State 
after  the  declaration  of  war,  and  during  the  continuance  of  the  war, 
the  assured  was  held  entitled  to  recover  (g) . — A  temporary  embargo- 
imposed  upon  shipping  by  an  Order  in  Council  operateis  as  a  legal 
interruption  of  the  voyage  and  of  the  contracts  relating  to  it,  and 
excuses  all  liabilities  during  its  continuance;  but  the  contract  is 
restored  upon  removal  of  the  embargo  {h).  If  it  lasts  so  long,  or  is 
imposed  under  such  circumstances,  as  in  fact  to  frustrate  the  object  of 
the  voyage,  it  would  be  held  to  discharge  the  contract  altogether  (i). — 
The  same  principle  applies  in  the  case  of  a  charter-party,  the  discharge 
of  which  depends  upon  the  frustration  of  the  adventure  (fc). 

An  impossibility  caused  by  foreign  law,  or  by  the  act  of  a  foreign 
State,  does  not  discharge  a  contract  in  this  country.  Upon  a  sale  of 
goods  to  be  shipped  from  a  foreign  port,  it  is  no  defence  to  an  action 
for  not  delivering  the  goods  that  a  war  broke  out  in  the  country  which 
rendered  the  shipment  impossible,  the  contract  being  construed  accord- 
ing to  the  law  of  this  country  (I).  So  in  an  action  upon  a  charter- 
partj'  for  not  providing  a  cargo  at  a  foreign  port,  it  is  no  defence 
that  the  charterer  was  prevented  by  the  government  at  that  port 

(d)  Exponto  V.  Bowden  (1857,),  27  L.  J.  Q.  B.  17;  7  E.  &  B.  763. 

(e)  Brandon  v.   CurUng   (1803.),  4  East,  410. 

(/)  Janson  v.  Briefontein  Gold  Mines  (1902),  71  L.  J.  K.  B.  657;  [1902] 
A.  C.  484.     See  Eagedm-n  v.  Bdl  (1813),  1  M.  &  S.  407. 

(?)  Nigel  Gold  Co.  v.  Haade  (1»01),  70  L.  J.  K.  B.  1006;  [1901]  2  K.  B. 
84©. 

(A)  Hadley  v.  Olarhe  (1799),  8  T.  E.  259;  Millar  #  Co.  v.  Taylor  #  Co.  (1916), 
85  L.  J.  K.  B.  346;   [1916]  1  K.  B.  402. 

(J)  Gevpel  V.  Smith  (1872),  41  L.  J.  Q.  B.  153;  L.  E.  7  Q.  B.  404. 

(K)  Tamplin  S.S.  Co.  v.  Anglo- Mexican  Petroleimt  Products  Co.  (1916),  85 
L.  J.  K.  B.  1389;  [1816]  2  A.  C.  397;  Bank  Line,  Ltd.  v.  Capel  #  Co.  (1919), 
88  L.  J.  K.  B.  211;   [1919]  A.  C.  435. 

(0  Jacobs  V.  Credit  Lyonnais  (1884),  53  L.  J.  Q.  B.  156;   12  Q.  B.  D.  589. 
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prohibiting  the  exportation  of  the  intended  goods  (m);  or  that  the 
authorities  at  the  port  prohibited  all  public  intercourse  in  consequence 
of  the  prevalence  of  an  infectious  disorder  (re) . — Upon  the  same  prin- 
ciple a  shipowner  who  has  contracted  absolutely  to  carry  and  deliver 
goods  is  not  excused  by  the  goods  being  seized  at  an  intermediate 
port,  as  contraband  by  the  law  of  that  country  (o).  Where  a  cargo 
of  petroleum  was  shipped  under  a  bill  of  lading  for  delivery  at  a 
foreign  port,  stipulating  that  it  should  be  taken  out  by  the  shipper 
^vithin  a  fixed  time;  it  was  held  that  the  freight  was  earned  upon 
arrival  readj^  for  delivery,  and  that  the  shipper  was  not  excused  from 
taking  the  cargo  and  paying  the  freight  by  reason  of  a  prohibition 
at  the  port  against  landing  such  cargo  (p). — If  a  contract  entered  into 
here  is  to  be  performed  in  a  foreign  country,  effect  will  be  given  to 
the  law  of  that  country  so  far  as  it  modifies  the  substance  of  the 
contract  (g);  and  if  the  foreign  power  produces  a  disability  in  both 
parties  to  perform  their  mutually  dependent  obligations,  as  readiness 
and  ability  to  provide  and  to  take  in  cargo,  or  to  deliver  and  to  receive 
cargo,  neither  party  can  maintain  an  action  against  the  other,  unless 
the  defendant  has  absolutely  engaged  to  perform  the  stipulation  for 
the  breach  of  which  he  is  sued  (r) .  A  charter-party  of  a  foreign  ship 
is  governed  presumptively  by  the  law  of  the  flag,  accordingly  there 
is  an  implied  exception  of  what  is  prohibited  by  the  law  of  the  State 
to  Avhich  the  ship  belongs,  as  for  example  discharging  at  an  enemy's 
port  (s).  A  distinction  is  made  where  the  prohibition  is  absolute, 
and  where  the  performance  would  subject  the  party  to  a  penalty  (<). 

Hence  it  is  usual  in  charter-parties  and  other  contracts  to  make  the 
express  exception  (amongst  other  things)  of  "  restraint  of  princes  and 
rulers,"  which  includes  any  public  act  of  a  State  or  government, 
A^hether  in  peace  or  war,  restraining  the  performance;  as  an  order 
of  the  local  public  authorities  of  a  port,  capture  by  the  pubUc  forces, 
an  embargo  upon  shipping,  a  blockade  of  a  port,  or  a  siege  of  a 


(m)  Blight  v.  Page  (ISOIJ,  3  B.  &  P.  295,  n.  (a);  Sjoerds  v.  Zuscombe  (1812), 
16  East,  201. 

(»)  Sarker  v.  Hodgson  (1814,'),  3  M.  &  S.  267. 

(o)  Spence  v.  ChodwicTe  (1847f),  16  L.  J.  Q.  B.  313;  10  Q.  B.  517. 

(p)  Cargo  ex  Argos  (1873;),  L.  R.  5  P.  0.  134. 

iq)  Ealli  Bros.  v.  Co-mpania  Naviera  Soto  y  Azn-ar  (1920),  89  L.  J.  K.  B. 
999;   [1920]  2  K.  B.  287. 

(;•)  Ford  v.  Cotesworth  (1870),  39  L.  J.  Q.  B.  188;  L.  R.  5  Q.  B.  544;  Cun- 
iiiiigham  v.  Durm  (1878),  48  L.  J.  0.  P.  62;   3  C.  P.  D.   443. 

(s)  The  Teutonia  (1872),  41  L.  J.  Ad.  57;  L.  R.  4  P.  C.  171. 

(0  Trinidad  Ship'ping  $  Trading  Co.  v.  Als-ion  f  Co.  (1920),  89  L.  J.  P.  0. 
185;   [1920]  A.  C.  888. 
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town  (m).  The  clause  is  inoperative  so  far  as  British  contracts  are 
concerned  (x).  An  actual  and  not  an  apprehended  restraint  is  indi- 
cated by  the  terms  of  the  exception  (y).  Exceptions  of  this  kind 
are  presumptively  introduced  into  charter-parties  for  the  benefit  of 
the  shipowner  (z);  but  an  exception,  "  in  the  event  of  war,  &c.  pre- 
venting loading,  this  charter-party  to  be  cancelled,"  was  construed 
to  render  the  charter-party  void  in  the  events  specified,  and  not  merely 
voidable  at  the  option  of  either  party  (a).  A  restraint  within  the 
exqeption  excuses  delay  in  performing  the  contract  so  long  as  it 
continues;  and  if  in  fact  it  continues  or  is  likely  to  continue  so  long 
as  to  frustrate  the  object  of  the  parties  in  making  the  contract  may 
operate  in  discharge  of  it  (6).  And  a  reasonable  apprehension  of 
restraint  justifies  delaying  a  voyage  (c).  Under  a  bill  of  lading  for 
the  delivery  of  goods  "  dangers  of  the  seas  only  excepted,"  a  blockade 
of  the  port  of  discharge  and  risk  of  capture  by  an  enemy  were  held 
not  to  be  within  the  exception  (d) .  An  exception  in  a  charter-party 
or  bill  of  lading  of  "  the  king's  enemies  "  means  the  enemies  of  the 
sovereign  of  the  shipowner  (e). — Similar  exceptions  may  be  made  in 
policies  of  marine  insurance,  as  by  the  phrase  "  warranted  free  from 
capture  and  seizure  "  (/).  In  an  insurance  of  a  foreign  ship  there 
is  always  an  implied  exception  of  capture  by  the  British  Government; 
because  an  insurance  against  such  loss  would  be  illegal  (g).  But 
there  is  no  similar  implied  exception  of  acts  of  the  government  of 
the  country  of  a  foreign  assured  (h). 

(«}  Rodocanaoha  v.  EllioU  (1873),  42  L.  J.  0.  P.  247;  L.  R.  8  C.  P.  649; 
Nobel's  Bieplosives  Co.  v.  JenUns  (18%),  65  L.  J.  Q.  B.  6S8;  [1906]  2  Q.  B. 
326. 

(«)  Ertel,  Bieber  #  Co.  v.  Rio  Tinto  (1918),  87  L.  J.  K.  B.  531;  [1918]  A.  C. 
260. 

(y)  Watts,  Watts  ^  Co.  v.  MiUui  ^  Co.  (1917),  86  L.  3.  K.  B.  873;  [1917] 
A.  0.  227. 

(z)  See  cmte,  p.   511. 

(a)  Adamson  v.  Nmtfcastle  Steam  Co.  (1879),  48  L.  J.  Q.  B.  670;  4  Q.  B.  D. 
462. 

(J)  Gei/pel  V.  Smith  (1872),  41  L.  J.  Q.  B.  153;  L.  R.  7  Q.  B.  404;  Scottish 
N<ivigatlon  Co.  v.  Souter  #  Co.  (1917),  86  L.  J.  K.  B.  336;  [1917]  1  K.  B. 
222;  Ebbw  Vale  Steel,  Iron  ^  Coal  Co.  v.  Maoleod  #  Co.  (1917),  86  L.  J. 
K.  B.  689. 

(c)  The  Excess  (1872),  41  L.  J.  Ad.  79;  L.  R.  3  A.  &  E.  597;  The  San 
Roman  (1873),  42  L.  J.  Ad.  46;  L.  R.  5  P.  O.  301;  Nobel's  Expiosives  Co  v 
Jenkins  (1896),  65  L.  J.  Q.  B.  638;   [1896]  2  Q.  B.  '326. 

(d)  The  Patria  (1871),  41  L.  J.  Ad.  23;  L.  R.  3  A.  &  B.  436. 

(e)  Russell  v.  Niemann  (1864),  34  L.  J.  0.  P.  10;   17  C.  B.  N.   S.  163. 

(/)  Johnston  #  Co.  v.  Soffff  (18«3),  52  L.  J.  Q.  B.  343;  10  Q.  B.  D.  43'' • 
Cory  V.  Burr  (1»83),  52  L.  J.  Q.  B.  657;   8  Ap.  Ca.  393.  ' 

{g)  Fmtado  v.  Rodgers  (1802),  3  B.  &  P.  191;  Brandon  v.  Curlimg  (1803) 
4  East,  410.     See  post,  p.  658. 

(A)  Auberf.  v.  Gray  (1861),  32  L.  J.  Q.  B.  50;  3  B.  &  S.  163.  See  Janson  v 
Driefontem  Gold  Mines  (1902),  71  L.  J.  K.  B.  857;   [1902]  A.  O.  484. 
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If  a  person  promises  to  do  one  of  two  things  in  the  alternative, 
and  at  the  time  of  making  the  contract  one  of  them  is  impossible, 
he  must,  as  a  general  rule,  perform  that  which  is  possible.  Where 
a  bond  was  given  upon  the  discharge  of  a  debtor  from  execution, 
conditioned  to  pay  a  sum  of  money,  or  in  default  of  payment  to 
surrender  the  debtor  in  execution;  it  was  held  that  as  the  alternative 
of  surrendering  a  debtor  in  execution  who  had  once  been  discharged 
was  legally  impossible,  the  obligor  could  satisfy  the  condition  by 
payment  only  (i) .  If  an  award  directs  one  of  two  things  to  be  done 
in  the  alternative,  and  either  of  the  two  is  impossible  or  uncertain, 
it  is  incumbent  on  the  party  to  perform  the  other  of  them  (k). — 
Where  both  alternatives  are  possible  at  the  time  of  making  the  con- 
tract, and  one  of  them  subsequently  becomes  impossible,  "it  is 
impossible  to  lay  down  any  universal  proposition  either  way;  but 
that  the  principle  to  be  applied  in  each  case  is,  that  it  must  depend 
•on  the  intention  of  the  parties  to  the  bond  or  covenant  or  agreement, 
such  intention  to  be  collected  from  the  nature  and  circumstances  of 
the  transaction,  and  the  terms  of  the  instrument.  And  if  the  court 
is  satisfied  that  the  clear  intention  of  the  parties  was,  that  one  of 
them  should  do  a  certain  thing,  but  he  is  allowed  at  his  option  to 
do  it  in  one  or  other  of  two  modes,  and  one  of  these  modes  becomes 
impossible  by  the  act  of  God,  he  is  bound  to  perform  it  in  the  other 
mode  "  (l).  Under  a  policy  of  fire  insurance  whereby  "  the  company 
may  reinstate  property  damaged  or  destroyed  instead  of  paying  the 
amount  of  the  loss  or  damage,"  if  it  becomes  impossible  to  reinstate, 
the  insurer  must  pay  damages  (m).  In  a  lease  of  a  coal  mine  the 
lessee  covenanted  to  raise  a  stated  quantity  in  each  year  and  pay  a 
royalty  upon  it,  or  to  pay  the  same  amount  of  money  as  a  fixed 
rent;  it  was  held  that  he  must  continue  to  pay  the  rent  during  the 
term,  though  it  became  impossible  to  raise  the  ooal  because  the  mine 
was  worked  out  (w). 

A  covenant  to  make  a  certain  disposition  of  property  by  deed  or 
by  will,  presumptively  gives  an  option  during  life;  and  it  may  become 
inoperative;  as  where  a  father  upon  the  marriage  of  his  daughter 
covenanted  with  the  husband  to  give  to  his  daughter  by  deed  or  will 

(i)  Da  Costa  v.  Savi^  (1798),  1  B.  &  P.  242. 

(i)  Simmonds  v.  Swaine  (1»09),  1  Taunt.  549;  Wharton  v.  King  (1831),  9 
L.  J.  0.  S.  K.  B.  271 ;  2  B.  &  Ad.  S28. 

(0  Kinderaley,  V.-O.,  Barhieorth  v.  Young  (1856),  26  L.  J.  C.  163;  4  Drew. 
24,  25. 

(m)  Brown  v.  Eoy<d  Insce.  (1859),  28  L.  J.  Q.  B.  275;   1  B.  &  E.  853. 

\n)  Bute  iUarq.)  v.  Thompmn  (1844),  14  L.  J.  Ex.  95;   13  M.  &  W.  487. 
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an  equal  share  with  his  other  children  of  all  the  estate  of  which  he 
should  die  possessed  (o) ;  or  where  under  like  circumstances  the  cove- 
nant was  by  deed  or  will  to  make  a  settlement  of  property  in  certain 
stated  terms  for  the  benefit  of  the  wife  and  children  of  the  marriage(p) 
the  father  escaped  pecuniary  liability  by  reason  of  a  lapse  by  the  death 
of  the  intended  beneficiaries.  If  there  had  been  no  lapse  by  the  saving 
of  sect.  3  of  the  Wills  Act,  1837*",  by  reason  of  the  death  of  the  child 
leaving  issue,  the  promise  might  be  performed  in  one  of  three  ways, 
viz.,  either  by  transfer  inter  vivos,  or  by  bequeathing  an  equal  share 
by  will,  or  by  leaving  his  children  to  share  equally  upon  intestacy; 
and  if  the  death  of  a  child  in  his  lifetime  rendered  the  last  way 
impossible,  it  would  leave  the  others  in  force  (q). 

Impossibility  of  performance  may  affect  the  consideration  of  a 
contract,  where  the  consideration  is  executory.  A  promise  which  is 
impossible  of  performance  either  in  fact  or  in  law  at  the  time  of 
making  it  cannot  form  a  valid  consideration  (r).  A  promise  which 
is  possible  and  valid  at  the  time  of  making  it  is  a  sufficient  considera- 
tion, though  it  may  subsequently  become  impossible.  But  the  pro- 
mises may  be  impliedly  dependent,  or  conditional  upon  performance 
on  each  side;  and  then  the  one  promise  would  fail  by  reason  of  the 
non-performance  of  the  other  as  a  condition  precedent,  in  the  event 
of  such  performance  becoming  impossible  (s);  or  the  contract  might 
be  such  ^8  to  import  an  implied  exception  of  the  circumstances  of 
impossibility  (t).  Where  further  performance  is  rendered  impos- 
sible before  completion,  questions  may  arise  whether  or  not  a  new 
contract  may  be  implied  from  the  acceptance  of  a  part  performance 
of  the  consideration  on  the  one  hand,  or,  on  the  other  hand,  for  a 
return  of  money  already  paid  for  the  consideration  which  fails ;  upon 
the  principles  already  stated  respecting  the  formation  of  contracts  (u) . 

(o)  Jones  V.  How  (1849),  9  C.  B.  1;    (1850),  19  L.  J.  C.  324;   7  Hare,  267. 

(p)  Brookman's  Trust   (1869),  39  L.  J.  O.  138;   L.  R.   5  Ch.   182. 

(?)  Barkworth  v.  J(mng  (ISSe),  26  L.  J.  C.  153;   4  Drew.  1. 

(r)  Nerot  v.  Wallace  (17S9),  3  T.  R.  17;  Lev^  v.  Yates  (1838),  7  L.  J.  Q.  B. 
138;  8  A.  &  E.  129. 

(s)  See  ante,  p.    749. 

(t)  See  ante,  p.   513. 

(«)  Appleby  v.  Myers  (1867),  36  L.  J.  0.  P.  331;  L.  R.  2  C.  P.  651;  Anglo- 
-Sg^ptian  Nav.  Co.  v.  Rennle  (1875),  44  X,.  J.  C.  P.  130;  L.  R.  10  O.  P.   271. 
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of  creditors   576 

Effect  of  illegality  in  avoidance  of  contract  579 

Money   paid    under   executory   illegal  agreements — money   paid 
under   executed    illegal   agreement — exception  of  parties   not 

in  pari  delicto   581 

Effect   of   illegality   in   part  of   the   consideration — in   part   of 

the  promise   584 

Effect  of  illegality  supervening  upon  contract  586    . 

An  agreement  may  involve  some  matter  or  purpose  which  is  illegal, 
and  therefore  renders  it  void  of  legal  effect  as  a  contract.  The 
general  presumption  of  law  in  favour  of  validity  (a),  casts  the  burden 
of  establishing  illegality  as  a  fact  upon  the  party  asserting  it  (&) ; 
but  the  necessary  facts  may  be  elicited  from  the  other  party  (c),  unless 

(a)  See  ante,  pp.   237,  394,  423. 

(S)  Sire  Purchase  Furnishing  Co.  v.  Riohens  (1887),  20  Q.  B.  D.  387;  Mills 
V.  Dunham  (1891),  60  L.  J.  C.  362;   [1891]  1  Ch.  576. 

(e)  Benyon  v.  Nettlefold  (1850),  20  L.  J.  0.  186;  3  Mao.  &  G.  94;  Nash  v. 
Layton  (Wll),  80  L.  J.  C.  636;   [1911]  2  Ch.  71. 
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tending  to  incriminate  Jiim  {d)  ■  Where  a  contract  has  been  con- 
firmed by  Act  of  Parliament,  no  objection  can  be  taken  to  any  of  its 
provisions  on  the  score  of  illegality  (e);  and  it  may  be  said  gene- 
rally that  the  courts  will  not  interpose  to  prevent  a  party  from 
resorting  to  Parliament  to  escape  from  the  consequences  of  an  obli- 
gation which  he  has  undertaken  (/).  The  illegality  may  be  found 
in  tte  matter  of  the  consideration  or  of  the  promise  as  expressed  in 
the;  'agreement,  or  it  may  be  found  in  the  purpose  to  which  the 
agreement,  though  legal  in  expression,  is  applied. — It  is  purposed 
here  to  consider  shortly  the  sources  of  illegality  in  general,  and  to 
review  the  principal  matters  which  have  been  held  to  avoid  agree- 
ments upon  the  ground  of  illegality,  and  then  to  treat  of  the  effects 
of  such  avoidance  upon  the  rights  of  the  parties. 

A  matter  may  be  illegal  at  common  law  or  by  statute .  The  com- 
mon law  prohibits  generally  whatever  is  contrary  to  public  policy  and 
morality,  as  defined  by  the  decisions  of  the  courts.  "  Public  policy 
requires  that  a  contract  to  commit  a  crime,  or  to  give  a  reward  to 
another  to  commit  a  crime,  is  necessarily  void.  The  decisions  have 
gone  further,  and  contracts  to  commit  an  immoral  offence,  or  to  give 
money  or  reward  to  another  to  commit  an  immoral  offence,  or  to 
induce  another  to  do  something  against  the  general  rules  of  morality, 
though  far  more  indefinite  than  the  previous  class,  have  always  been 
held  to  be  void"  (g).  But  the  mere  good  of  the  public  is  not  a 
matter  which  the  court  will  consider  as  affecting  a  contract  other- 
wise legal;  as  where  a  railway  company  had  covenanted  not  to  build 
on  certain  land  which  they  had  purchased,  it  was  held  that  they  were 
not  entitled  to  avoid  their  covenant  and  build  an  extension  of  the 
railway,  merely  for  the  reason  that  it  was  required  for  the  convenience 
of  the  public  (h) . 

"  A  contract  is  void  if  prohibited  by  a  statute,  though  the  statute 
inflicts  a  penalty  only,  because  such  a  penalty  implies  a  prohibition. 

(d)  Cartwright  v.  Green  (1803),  8  Ves.  405. 

(e)  Delacherois  T.  Belacherois  (1864),  11  H.  L.  O.  62;  Manchester  Skip  Canal 
V.  Manchester  Eacecowse  Co.  (1901),  70  L.  J.  C.  468;  [1901]  2  Ch.  37;  In  re 
Wilton's  (Earl)   Settled  Estates  (1906),  76  L.  J.  C.  37;    [1907]   1  Ch.  50. 

(/)  Att.-Gen.  v.  Manchester  and  Leeds  Ry.  (1839),  3  Jur.  379;  Bill  v.  Sierra 
Nevada  Lahe,  Water  ^  Mining  Co.  (1859),  29  L.  J.  C.  176;  1  De  G.  F.  &  J- 
177;   Ex  parte  Ilartridge  (1870),  L.  R.  5  Ch.  671. 

{g)  Jessel,  M.  E.,  Printing  Registering  Co.  v.  Sampson  (1875),  44  L.  J.  C. 
705;   L.   E.    19  Eq.  465. 

(A)  Lloyd  V.  L.  C.  #  D.  Ry.  (1865),  34  L.  J.  C.  401;  2  De  G.  J.  &  S  768: 
Raphael  v.  Thames  Valley  Ry.  (1867),  36  L.  J.  0.  209;   L.  R.  2  Ch.  147. 
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And  it  may  be  safely  laid  down,  notwithstanding  some  dicta  ap- 
parently to  the  contrary,  that  if  the  contract  be  rendered  illegal,  it 
can  make  no  difference,  in  point  of  law,  wh;ether  the  statute  which 
makes  it  so  has  in  view  the  protection  of  the  revenue,  or  any  other 
object.  The  sole  question  is,  whether  the  statute  means  to  prohibit 
the  contract "  (i).  And  where  the  prohibition  is  absolute,  it  cannot 
be  waived  by  the  party  for  whose  benefit  it  is  ttiadfe  (;') .  But  where 
a  penalty  is  imposed  upon  an  offending  party  merely  with  the  object 
of  protecting  the  revenue  a  contract  may  be  valid,  although  involving 
an  infringement  of  the  statute  (fc).  On  the  other  hand,  if  an  act  be 
prohibited  without  any  express  penalty,  it  cannot  be  the  subject'  of 
a  valid  contract  (I) .  The  operation  of  statutes  upon  contracts  does 
not  in  all  cases  affect  their  validity.  This  is  the  case  in  money- 
lending  transactions  considered  later  (to)  ;  but  a  statute  may  give 
an  independent  right  of  action  leaving  the  validity  of  the  contract 
untouched  (n).  There  is  no  distinction  between  malum  prohibitum 
and  malum  in  se  as  regards  the  effect  of  illegality  upon  an  agreement; 
"  the  court  is  bound,  in  the  administration  of  the  law,  to  consider 
every  act  to  be  unlawful,  which  the  law  has  prohibited  to  be 
done  "  (o) .  A  contract  may  be  invalidated  by  reason  of  a  matter  of 
substance,  as  by  a  statute  forbidding  members  of  a  local  board  to  be 
interested  directly  or  indirectly  in  contracts  of  the  local  board  (p) ; 
or  by  reason  of  its  provisions  not  being  in  a  particular  form  (q) .  And 
any  contract  which    precludes    a    party  from    exercising   statutory 

CO  Parke,  B.,  Cope  v.  Rowla^ids  (1836),  6  L.  J.  Ex.  63;  2  M.  &  W.  149;  Melliss 
V.  SUrley  toe.  Bd.,  16  Q.  B.  D.  446;  55  L.  J.  Q.  B.  143;  Learoyd  v.  Bracken 
(1»93),  63  L.  J.  Q.  B.  96;  [1894]  1  Q.  B.  114;  Waite  v.  Jennings  (1906,),  75 
L.  J.  K.  B.  542;  [1906]  2  K.  B.  11;  WUteman  v.  Sadler  (1910),  79  L.  J.  K.  B. 
1050;   [1910)  A.  C.  514. 

(;')  Bisgood  v.  Henderson's  Transvaal  Estates  (1908),  77  L.  J.  C.  486;  [1908] 
1  Ch.  743. 

Qc)  Smith  V.  Ma-whood  (1845),  15  L.  J.  Ex.  149;   14  M.  &  W.  452. 

(0  Bramwell,  B.,  Cowan  v.  Milboum  (1867),  36  L.  J.  Ex.  124;  L.  E.  2  Ex. 
233. 

(m)  Post,  p.  553;  Taylor  v.  Crowland  Gas  #  Cohe  Oo.  (1854),  23  L.  J.  Ex. 
254;  10  Ex.   293. 

(«)  Se  Wimbledon  Olym-pia,  Ltd.  (1910),  79  L.  J.  O.  481;  Re  South  of 
Englamd  Natural  Gas  ^  Petroleum  Co.,  Ltd.  (1911),  80  L.  J.  0.  358;  [1911] 
1  Ch.  573. 

(o)  Per  cur.  Carman  v.  Bryoe  (1819),  3  B.  &  Aid.  183;  Best,  J.,  Bensley  v. 
Bignold  (1822),  5  B.  &  Aid.  341. 

ip)  See  City  of  London  Elec.  Light  Co.  v.  London  {Corp.)  (1903),  72  L.  J.  O. 
737;   [1903]  A.  O.  434. 

(?)  Young  v.  Leamington  {Corp.)  (1883),  52  L.  J.  Q.  B.  713;  8  Ap.  Ca.  517: 
Smith  V.  WUteman  (1909),  78  L.  J.  K.  B.  1073;  [1909]  2  K.  B.  437;  Richard 
V.  Graham  (1910),  79  L.  J.  0.  378;   [1910]  1  Ch.  722. 
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powers,  in  the  performance  of  which  the  public  is  interested,  will,  as 
a  general  rule,  be  held  to  be  invalid  (r) . 

The  courts  of  this  country  admit  actions  upon  foreign  contracts 
for  performances  which  are  legal  in  this  country,  though  they  may 
not  bo  legal  in  the  foreign  country;  as  a  contract  made  in  America 
with  a  British  shipowner  to  carry  cattle  to  England,  excepting  all 
liability  for  negligence;  such  exception  being  valid  by  English  law, 
but  not  by  American  (s) ;  or  trading  with  a  foreign  country  with 
which  another  foreign  country  is  at  war  (<).  And  a  distinction  is  to 
be  drawn  between  contracts  for  a  performance  which  is  absolutely 
prohibited  by  foreign  law  and  for  a  performance  which  would  subject 
the  party  to  a  penalty  (m)  .  But  no  action  can  be  brought  upon  a 
foreign  contract  for  a  performance  which  is  illegal  here,  though  it 
may  be  legal  by  the  foreign  law  (v) ;  as  a  contract  made  abroad  with 
a  solicitor  to  transact  business  in  this  country  upon  terms  which  in- 
fringe the  law  of  champerty  {x) ;  or  a  contract  obtained  by  duress  (t/) ; 
or  a  foreign  contract  which  in  this  country  operates  in  unreasonable 
restraint  of  trade  (2) .  The  courts  of  this  country  admit  actions 
upon  contracts  to  be  performed  abroad  which  are  legal  by  the  foreign 
law;  unless  they  are  contrary  to  universally  recognised  jDrinciples 
of  justice,  or  to  express  statutory  prohibition  (a);  as  a  contract  for 
the  sale  and  delivery  of  slaves  in  a  foreign  country  where  the 
possession  and  sale  of  slaves  is  legal;  except  within  the  statutory 
prohibitions  concerning  slavery  applying  universally  to  British  sub- 
jects (6);  or  a  contract  to  sell  goods  according  to  weights  or  measures 
which  are  valid  according  to  the  law  of  the  place  where  the  goods  are,, 
although  prohibited  by  the  English  law  (c) .  In  the  case  of  a 
settlement  made  in  Scotland  upon  the  marriage  between  a  domiciled 
Scotchworqan  and  a  domiciled  Englishman  of  the  wife's  property, 
an  inalienable  alimentary  provision  in  favour  of  the  husband  will  be 

(r)  Re  S.  E.  My.  #  Whifen's  Cont.  (1907J),  76  L.  J.  C.  481;  [1907]  2  CSi. 
36«. 

(s)  He  Missouri  Steam  Co.  (1889),  58  L.  J.  C.  721;   42  Ch.   D.  321. 

(<)  Ex  p.  Chavasse  (1865),  34  L.  J.  Bk.  17;  4  De  G.  J.  &  S.  655. 

(m)  Trinidad  Shipping  #  Trading  Co.  v.  Alston  #  Co.  (1920),  89  L.  J.  P.  C. 
185;    [1920]  A.  C.  888. 

(v)  Eo'po  V.  Hope  (1857),  26  L.  J.  C.  417;  8  De  G.  M.  &  G.  731;  Moidis  v. 
OwOT  (1907),  76  L.  J.  K.  B.  396;   [1907]  1  K.  B.  746. 

{x)   Grell  V.  Levy  (1864),  16  C.  B.  N.  S.  79. 

(y)  Kaufman  v.   Gerson  (1904),  73  L.  J.  K.  B.  320;    [1904]  1  K.  B.   591. 

(s)  Sousillon  V.   Rousillon   (1880),  49  L.  J.  0.  343;   14  Ch.   D.   351. 

(a)  South  African  Breweries  v.  King  (1900),  69  L.  J.  C.  171;  [1900]  1  Ch 
273. 

(b)  Santos  v.   Illidge  (1860),  29  L.  J.  C.  P.  348;   8  C.  B.  N.   S.  861. 

(c)  Ros-ieter  v.   Cahhnann  (1853),  22  L.  J.  Ex.  128;   8  Ex.   361. 
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given  efiecl  to  in  the  English  courts  (d) .  But  actions  within  the 
jurisdiction  of  English  courts  upon  foreign  contracts  are  subject  to 
the  rules  of  procedure  of  the  courts  of  this  country;  including  the 
rules  of  evidence,  and  the  statutes  of  limitation  of  actions  (e) . 

Upon  the  ground  of  public  policy  any  agreement  tending  to  inter- 
fere with  or  unduly  influence  the  legislature,  or  the  Government,  is 
illegal  and  void;  as  a  promise  of  a  reward  to  a  person  for  his  services 
in  hoodwinking  Government  officials  in  order  to  obtain  a  Government 
contract  for  the  promisor  (/) .  But  an  agreement  by  the  promoters 
of  a  railway  bill  with  a  landowner,  who  is  also  a  member  of  the  legis- 
lature, for  payment  of  an  agreed  sum  of  money  for  the  damage  to  his 
property  by  the  proposed  railway,  in  consideration  of  his  withdraw- 
ing opposition  to  the  biU,  is  legal  if  made  in  his  private  character  of 
landowner  only  (g) . — Any  agreement  involving  bribery  or  undue 
influence  at  the  election  of  members  of  parliament,  or  at  an  election 
of  an  ofiicer  of  a  municipal  corporation,  or  of  any  officer  to  be  chosen 
by  public  election  is  illegal  and  void;  as  a  wager  with  a  voter  upon 
the  result  of  an  election  (h) .  These  matters  are  for  the  most  part 
defined  by  statute  and  visited  with  penalties  (i).  A  promise  to  pay 
money  in  consideration  of  abandoning  a  petition  against  the  return  of 
a  member  for  bribery  is  illegal  and  void  (fe) ;  as  is  a  promise  to  pay 
the  costs  of  an  election  petition,  unless  made  by  an  elector  or  party 
interested  (I) . 

The  sale  of  public  offices  is  illegal  at  common  law,  and  is  further 
prohibited  in  some  cases  by  statute  (m) .  The  sale  of  the  command 
of  a  ship  in  the  service  of  the  East  India  Company,  without  the 


(d)  Re  VUzgerald  (1904),  73  L.  J.  C.  436;    [1904]   1  Gh.  573. 

(e)  Be  la  Vega  v.  Vianna  (1830),  8  L.  J.  0.  S.  K.  B.  388;  1  B.  .k  Ad.  284; 
Hon  V.  Lippmann  (1837),  5  CI.  &  F.  1;  Lemm  v.  Brown  (1852),  22  L.  J.  C.  P. 
1;  12  C.  B.  801. 

(/)  Montefiore  v.  Menday  Motor  Components  Co.  (1918),  87  L.  J.  K.  B.  907; 
[1918]  2  K.  B.  241. 

(g)  Simpson  v.  Eowden  {Lord)  (1842),  9  CI.  &  F.  61.  See  Taylor  v.  Chichester 
#  Midhurst  By.  (1870),  39  L.  J.  Ex.  217;  L.  E.  4  H.  L.  628. 

(A)  Allen  v.  Mearn  (1785),  1  T.  E.  56. 

(i)  The  Corrupt  Practices  Prevention  Act,  1854;  the  Corrupt  Practices  (Muni- 
cipal Elections)  Act,  1872;  the  Illegal  and  Corrupt  Practices  Preven,tion  Act, 
1883.  See  Cmjper  v.  Slade  (1858),  27  L.  J.  Q.  B.  449;  6  li.  L.  C.  746;  Simpson 
V.  Teend  (1869),  38  L.  J.  Q.  B.  313;  L.  E.  4  Q.  B.  626;  Beg.  v.  Sail 
(1891),  60  L.  J.  M.  C.  124;   [1891]  1  Q.  B.  747. 

(i)  Coppook  V.  Bower  (1838),  8  L.  J.  Ex.  9;  4  M.  &  W.  361. 

(0  WalUs  V.  Portland  {Buhe)  (1797),  3  Ves.  494;   (1798),  8  Bro.  P.  C.  181. 

(m)  Co.  Lit.  234  a.     See  Cliitty's  Stat.  tit.  "  Offices  (against  Sale  of)." 
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knowledge  land  approval  of  the  company,  was  held  tp  be  void,  and 
no  money  or  damages  recoverable  under  it  (w).  And  the  pale  of  a 
recommendation,  nomination,  or  influence  in  procuring  a  public 
offioe  (o),  and  an  agreement  to  pay  over  the  profits  of  the  office  in 
return-  for  procuring  it  by  such  means  are  illegal  and  void  (p) ;  so 
also  bonds  given  to  secure  payment  of  annuities,  in  consideration 
of  an  appointment  being  procured,  are  void  (g). — Contracts  for  the 
resignation  of  public  offices  are  also  illegaJ  and  void  (r) ;  as  where  the 
party  resigning  stipulates  for  a  share  of  the  emoluments  from  his 
successor  (s);  or  a  bond  given  by  a  junior  officer  of  a  regiment  to 
secure  his  contribution  for  buying  out  a  senior  officer  (t) . — A  gift 
of  property  made  for  the  purpose  or  upon  condition  of  procuring  a 
peerage  has  been  held  to  be  void  (m),  but  where  the  title  of  honour 
was  a  baronetcy  the  gift  was  upheld  (x) . — Upon  grounds  of  public 
policy  the  salary  or  emoluments  of  a  public  office  cannot  be  assigned 
or  charged  by  the  holder;  as  the  salary  of  a  clerk  of  the  peace  {y),  or 
the  full  pay  of  a  military  or  naval  officer  (z) .  A  pension  granted 
entirely  for  past  services,  whether  granted  for  life  or  merely  during 
pleasure,  is  assignable,  subject  to  any  control  of  the  Government  over 
it;  but  a  pension  granted  wholly  or  partly  as  a  consideration  or 
retainer  for  some  continuing  or  future  public  service  is  not 
assignable  (a);   as  the  half  pay  of  a  military  officer  (6). 

A  contract  to  present  to  a  vacant  "  benefice  with  cure  of  souls," 
for  money  or  other  valuable  consideration,  is  simoniacal  and  void  by 
statute  31  Eliz.  c.  6,  s.  6  (c).    A  presentation  to  a  living,  in  con- 

(«)  Blackford  v.  Prestcm  (1799),  8  T.  R.  89;  Thomson  v.  Thomson  (1802),  7 
Vee.  470;   Card  v.  Hope  (1824),  2  L.  J.  0.  S.  K.  B.  96;  2  B.  &  0.   661. 

(o)  Ho-pkins  v.  Pre-scott  (1847),  16  L.  J.  0.  P.  259;  4  C.  B.  578;  Reg.  \. 
Charretie  (1849),  18  L.  J.  M.  C.  100;   13  Q.  B.  447. 

(p)   Garforth  v.    Fearon   (1787^,  1  H.  Bl.   327. 

(?)  Harrington  v.   Buchatd  (1781),  1  Bro.  0.  C.   124. 

(r)   Graeme  v.   Wro^tghton  (1855),  24  L.  J.  Ex.  265;   11  Ex.  146. 

(s)  Parsons  a.  Thompson  (1790),  1  H.  Bl.  322;  Waldo  >.  Marf.n  (1825),  4 
B.    &    C.    319. 

(0  Gm&me  v.  Wroughtm  (1855),  24  L.  J.  Ex.  265;  11  Ex.  146;  Eyre  \. 
Forbes  (1862),  12  C.  B.  N.  S.  191. 

(u)  Egerton  v.  Brownlow  {Earl)  (1853),  23  L.  J.  C.  348;   4  H.  L.  C.   1. 

(k)  lie   Wallace   (1920),  89  L.  J.  C.  450;    [1920]  2  Ch.   274. 

(y)  Palmer  v.  Bate  (1821),  2  Br.  &  B.  673. 

(2)  Barmche  v.  Reade  (1791),  1  H.  Bl.  627;  Apthorpe  v.  Apthorpe  (1887),  12 
P.  D.   192. 

(o)  Eldon,  L.  C,  Davis  v.  Marlb-oroiigh  {Duke)  (1818),  1  Swanst.  74;  Wells 
V.  Foster  (1841),  8  M.  &  W.  149;  10  L.  j.  Ex.  216.  See  Lucas  v.  Harris  (1886), 
66  L.  J.  Q.  B.  15;  18  Q.  B.  D.  127. 

(&)  Flarty  v.  Odium  (1790),  3  T.  R.  681;  LiMerdale  v.  Montrose  {Duke) 
(1791),  4  T.  R.  248.  See  Crowe  v.  PHoe  (1889),  58  L.  J.  Q.  B.  215:  22 
Q.   B.  D.  428. 

(o)   Foa  V.    Chester  {Bp.)   (1829),  3  Bli.  N.   S.   123. 
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sideration  of  the  new  incumbent  paying  a  sum  of  money  for  repairs 
which  had  been  previously  done  at  the  rectory  was  held  void  under 
the  above  statute,  and  the  money  not  recoverable  (d) .  But  an  agree- 
ment between  two  incumbents  upon  an  exchange  of  livings  that 
neither  shall  have  a  claim  upon  the  other  for  dilapidations  is  valid  (e) . 
Resignation  bonds  by  incumbents  of  livings  were  illegal  at  common 
law,  but  were  legalised  conditionally  by  statute  9  Geo.  4,  c.  94  (/). 
The  incumbent  of  an  ecclesiastical  benefice,  as  a  rector  or  vicar, 
cannot  validly  assign  or  charge  the  profits  of  his  office  (g).  But  a 
canon  of  a  collegiate  church  entitled  to  a  share  of  the  income  of  the 
corporate  property  is  not  in  this  position  (h) ;  nor  is  the  chaplain  of 
a  workhouse,  who  is  appointed  by  the  guardians,  and  paid  out  of 
local  rates  (i) . 

"  Any  contract  or  engagement  having  a  tendency,  however  slight, 
to  affect  the  administration  of  public  justice  would  be  illegal  and 
void"  (fc).  An  attempt  to  pervert  the  course  of  justice  is  a  mis- 
demeanour at  common  law:  as  a  bond  given  to  a  witness  for  not 
appearing  to  give  evidence  on  an  indictment  for  perjury  (l) ;  an  agree- 
ment to  pay  money  to  a  witness  in  proportion  to  the  amount  recovered 
by  his  evidence  (m) ;  an  indemnity  given  by  a  defendant  in  a  criminal 
case  to  his  bail,  because  in  effect  it  deprives  the  public  of  the  intended 
security  for  the  conduct  of  the  defendant  (re) ;  and  where  a  third 
person  paid  a  sum  of  money  to  the  solicitors  of  a  petitioning  creditor, 
upon  their  undertaking,  which  had  the  sanction  of  their  client,  not 
to  appear  at  the  public  examination  of  the  bankrupt,  and  not  to  oppose 
hJLS  order  of  discharge,  the  contract  was  held  illegal  and  the  money 
irrecoverable,  the  illegal  object  having  been  partly  performed  (o). — 
The  tribunal  need  not  be  a  part  of  the  ordinary  judicature,  it  is 
sufficient  if  the  public  is  interested  in  its  adjudication  (p). 

(<?)  Mosse  V.  KUlick  (1S81),  50  L.  J.  Q.  B.  300. 

(e)  Goldham  v.  Edwards  (1856),  25  L.  J.  0.  P.  223;  18  C.  B.  389;  Wiirjht 
V.  Davies  (1876),  46  L.  J.  C.  P.  41;   1  C.  P.  D.  638. 

(/)  Fletcher  v.   Sondes  {Lord)  (1827),  1  Bli.  N.  S.  144. 

{g)  Mouys  t.  Leake  (1799), «  T.  R.  411;  ArhuoMe  v.  Gowtan  (1803),  S  B.  &  P. 
321.  (A)   Grenfell  v.  Lean  of  Windsm-  (1840),  2  Beav.  544. 

(^  Re  Mirams  (1891),  60  L.  J.  Q.  B.  397;   [1891]  1  Q.  B.  594. 

(h)  Ld.  LyndhuTBt,  Egerton  v.  Bromdow  {Earl}  (1853),  23  L.  J.  C.  386;  4 
H.  L.  C.  163. 

(0  ColUm  V.  Blantem   (1767),  2  WUs.  341;  1  Sm.  L.  0.  355. 

(ot)  Salfwd  (Corp.)  v.  Lever  (1891),  60  L.  J.  Q.  B.  39;   [1891]  1  Q.  B.  168. 

(«)  Hermann  v.  Jeuohner  (1885),  54  L.  J.  Q.  B.  340;   15  Q.  B.  D.  561. 

(o)  Keurley  v.  Tfuym&on  (1890),  59  L.  J.  Q.  B.  288;  24  Q.  B.  D.  742. 

i-p)  Coppocle  V.  Bower  (1838),  8  L.  J.  Ex.  9;  4  M.  &  W.  361. 
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Agreements  for  the  commission  or  encouragement  of  crime  are 
illegal  and  void.  A  printer  cannot  recover  the  price  of  prdnting  a 
Libellous  work;  nor  the  publisher  the  price  of  selling  it  {q);  and  an 
indemnity  against  publishing  a  libel  is  illegal  and  void  (r) .  An 
agent  who  successfully  justifies  a  defamatory  statement  which  he  has 
made  to  his  .principal  in  pursuance  of  his  duty,  is  entitled  to  be 
indemnified  against  the  costs  which  he  has  incurred  (s) .  An  agree- 
ment between  two  or  more  to  purchase  shares  in  a  company,  in  order 
to  induce  persons  who  might  thereafter  purchase  shares  in  the  com- 
pany to  believe,  contrary  to  the  fact,  that  there  was  a  bona  fide  market 
for  those  shares,  and  that  the  shares  were  at  a  real  premium,  is  an 
indictable  offence,  and  no  action  can  be  maintained  in  respect  of 
such  agreement  or  purchase  of  shares  (t).  And  there  is  no  implied 
indemnity  or  contribution  between  persons  who  have  participated  in 
a  criminal  act  (m)  . — Upon  this  principle  poHciee  of  life  insurance 
become  void  if  the  owner  himself  causes  the  death  by  a  criminal  act, 
as  by  suicide  or  murder;  and  payment  is  not  recoverable  (x). 

The  .compounding  or  compromise  of  public  offences,  for  the  pur- 
pose of  preventing  the  ordinary  course  of  prosecution,  is  prohibited 
at  common  law ;  and  contracts  involving  such  compromises  are  illegal 
and  void:  as  a  bond  given  in  consideration  of  forbearing  or  with- 
drawing criminal  proceedings  against  the  obligor,  or  against  a  third 
party  (y) ;  a  promissory  note  given  in  consideration  of  the  payee  for- 
bearing to  prosecute  the  maker  or  a  third  party  for  obtaining  money 
by  false  pretences  (z) ;  an  agreement  to  consent  to  an  acquittal  upon 
an  indictment  for  obstructing  a  highwtay,  though  made  upon  the 
terms  of  the  defendant  restoring  the  highway  (a) .  An  agreement 
to  withdraw  from  a  prosecution  for  felony  upon  a  promise  by;  the 
party  charged  to  bring  no  action  for  false  imprisonment  or  malicious- 
prosecution  is  illegal,  and  an  action  subsequently  brought  will  not 

(q)  Fores  v.  Johnes  (1802),  4  Esp.  97;  Poplett  v.  StockdaU  (1825),  2  Car.  &  P. 
198. 

(r)  Shaohell  v.  Rosier  (1836),  5  L.  J.  C.  P.  193;  2  Bing.  N.  C.  634. 

(s)  Re  Famatina  Development  Corp.  (1914;),  84  L.  J.  C.  48;    [1914]  2  Ch.  271. 

(0  Scott  V.  Brown  (1892),  61  L.  J.  Q.  B.  738;    [1892]  2  Q.  B.   724. 

(m)  Colburn  v.  Patrmre  (1834),  3  L.  J.  Ex.  314;  1  Cr.  M.  &  E.  73;  Leslie,  Ltd. 
V.  Reliable  Advertising  ^-  Addressing  Agency  (1915),  84  L.  J.  K.  B.  719;  [1915] 
1  K.  B.  652. 

(»)  Cleaver  v.  MutvMl  Reserve  Fund  (1891),  61  L.  J.  Q.  B.  128;  [1892]  1 
Q.  B.  147. 

(y)  Collins  v.  Blantern  (1767),  2  Wils.  341;  1  Smith,  L.  C.  355;  Lotmd  v. 
Grimwade  (1888),  57  L.  J.  C.  725;   39  Ch.  D.  605. 

(z)  Clubb  ».  Hutson  (1865),  18  C.  B.  N".  S.  414;  Jones  v.  Merioneth  Bg.  Soo. 
(1891),  61  L.  J.  0.  138;    [1892]  1  Ch.  173. 

(a)   Windhill  Loc.   Bd.  v.   J'iiit  (1890),  59  L.  J.  C.  608;   46  Ch.  D.   351. 
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be  stayed  upon  the  ground  that  it  was  brought  against  good  faith  (b). 
An  agreement  to  acknowledge  the  signature  of  a  forged  bill  in  con- 
sideration of  the  holder  forbearing  to  prosecute  the  forger  was  held 
to  be  illegal  and  void,  and  inoperative  as  a  ratification  of  the  signa- 
ture (c) .  The  person  whose  name  is  forged  may,  if  by  his  conduct 
he  has  induced  the  holder  of  a  bill  or  cheque  to  alter  his  position,  be 
estopped  from  setting  up  the  forgery,  but  mere  silence  is  not  sufficient 
for  that  purpose  as  a  general  rule  (d) .  A  mere  threat  or  appre- 
hension of  criminal  proceedings  is  not  sufficient  to  vitiate  a  contract, 
if  there  is  no  stipulation  to  abstain  from  prosecuting  (e) . — But  a 
creditor  may  take  payment  or  securities  for  payment  from  his  debtor, 
though  the  debtor  may  be  subject  to  criminal  proceedings  in  respect 
of  the  debt,  as  where  he  embezzled  the  money,  or  obtained  the  money 
or  credit  by  forgery  or  false  pretences ;  provided  there  is  no  condition 
not  to  ■prosecute  (/) .  So  an  indorsee  for  value  of  forged  bills  may 
take  good  bills  in  exchange  for  them  (g).  A  security  taken  from 
a  father  in  consideration  of  delivering  up  to  him  bills  forged  by  his 
son,  was  held  void,  the  reasonable  inference  being  that  the  basis  of 
the  agreement  was  the  abandonment  of  any  prosecution  against  the 
son  (h) . 

"In  aU  offences  which  involve  damages  to  an  injured  party  for 
which  he  may  maintain  an  action,  it  is  competent  for  him,  not- 
withstanding they  are  also  of  a  public  nature,  to  compromise  or 
settle  the  private  damage  in  any  way  he  may  think  fit  "  (i) .  Accord- 
ingly after  conviction  for  an  assault  the  parties  may  refer  to  arbitra- 
tion the  costs  of  the  indictment  and  the  damages  for  the  assault  (fc). 
A  security  given  for  the  costs  of  a  pi'osecution  for  assault,  which 
the  court  took  into  consideration  'in  assessing  the  punishment,  was 
held  valid  (I) .     The  compromise  of  an  indictment  for  not  obeying 

(&)  RawUngs  v.  Coal  Consumers'  Co.  (1874),  43  L.  J.  M.  C.  392. 

(c)  BraoJc  v.  Hook  (1871),  40  L.  J.  Ex.  50;   L.  E.  6  Ex.  89. 

(d)  McKenzie  v.  British  Linen  Co.  (1881),  6  Ap.  Oa.  82;  Ogilvie  \.  IV 
Australian  Corp.   (1896),  65  L.  J.  P.  C.  46;    [1886]  A.  O.  257. 

(e)  Flmver  v.  Sadler  (18'82),  10  Q.  B.  D.  572;  Jours  v.  Merioneth  Br/.  Sac. 
<1891),  61  L.  J.  O.  138;    [1882]  1  Ch.  173. 

(/)  E<c  p.  Caldecott  (1876),  46  L.  J.  Bk.  14;  4  Ch.  D.  150;  Flo^irer  v.  Sadler 
(1882),  10  Q.  B.  D.  572.  See  Ex  p.  Leslie  (18«2),  51  L.  J.  0.  689;  20  Ch.  D. 
131. 

(^)   Wallace  t.   Hardaare  (1807),  1  Camp.  45. 

(A)  Williams  v.  Bayley  (1866),  35  L.  J.  C.  717;  L.  R.  1  H.  L.  200.  See 
McClatchie  v.  Haslam  (1891),  W.  N.  191;   65  L.  T.  691. 

(j)  Per  our.  Keir  v.  Leeman  (1846),  15  L.  J.  Q.  B.  360;   9  Q.  B.  395. 

(/c)  Baker  v.  Townsend  (1817),  7  Taunt.  422.  See  Elworthy  v.  Bird  (1825),  2 
•Sim.  &  S.  372. 

(0  Beeley  v.   Wingfield  (1809),  11  Bast,  46. 
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an  order  of  Sessions  for  maintenance  of  a  child,  by  the  payment  of  a 
sum  of  money  for  costs  and  maintenance,  was  held  valid  (m) .  And 
the  compromise  of  a  prosecution  for  infringing  a  trade  mark  was 
allowed  (n) .  But  a  compromise,  upon  payment  of  a  sum  of  money 
and  the  costs  of  the  prosecution,  of  an  indictment  for  an  assault  which 
was  attended  with  a  riot  and  an  obstruction  of  a  public  officer  in  the 
execution  of  his  duty,  was  held  illegal  and  void  (o) . — Upon  a  similar 
principle,  where  money  is  feloniously  obtained,  or  the  contract  is 
affected  by  the  felonious  act  of  one  party,  the  remedy  of  the  innocent 
party  is  suspended  as  against  the  criminal  until  after  he  has  been 
prosecuted  (p). 

Agreements  operating  in  fraud  of  the  bankrupt  law  are  illegal 
and  void:  as  an  agreement  by  a  creditor  to  forbear  opposition  to  the 
discharge  of  a  bankrupt  (g),  or  to  his  making  a  composition  (r); 
agreements  interfering  with  the  equal  distribution  of  the  assets,  or 
for  obtaining  payments  or  benefits  in  excess  of  the  dividend  (s) ; 
an  assignment  or  charge  by  the  debtor  of  his  property  conditioned  to 
take  effect  in  the  event  of  bankruptcy  (i);  a  sale  at  a  fictitious  price, 
in  order  to  secure  a  dividend  sufficient  to  cover  the  real  value  in  case  of 
the  bankruptcy  of  the  buyer  (m)  ;  a  mortgage  with  attornment  afe 
an  excessive  rent  enabling  the  mortgagee  to  distrain  sufficient  goods 
to  secure  the  debt  (x) .  A  composition  under  the  Bankruptcy  Act, 
1869,  would  be  set  aside  at  the  instance  of  a  single  creditor,  although! 
passed  by  a  majority  of  the  creditors,  if  its  sole  object  was  to  benefit 
the  debtor  {y) .     Upon  the  same  principle  the  rules  of  the  Stock 

(m)   e(fodaU  v.  Loto-ndes  (1844),  6  Q.  B.  464. 

(«)   Fisher  v.  ApoUmaris  Co.  (1875),  44  L.  J.  C.  500;   L.  E.  10  Oa..  297. 

(o)  Keir  V.  Leeman  (1846),  15  L.  J.  Q.  B.  359;   9  Q.  B.  371. 

(p)  White  V.  Spettigue  (1845),  14  L.  J.  Ex.  99;  13  M.  &  W.  603;  Ex  p.  Ball 
(1879),  48  L.  J.  Bk.  57;  10  Ch.  D.  667.  See  Smith  v.  Selwyn  (1911),  83- 
L.  J.  K.  B.  1339;   [1914]  3  K.  B.  98. 

(?)  Sail  V.  Dyson  (1852),  21  L.  J.  Q.  B.  224;  17  Q.  B.  785;  Kearle^y  v. 
Thomson  (1890),  59  L.  J.  Q.  B.  286;  24  Q.  B.  D.  742. 

(r)  McKewan  v.  Sanderson  (1875),  44  L.  J.  C.  447;  L.  R.  20  Eq.  65;  Ex  p. 
Barrcno  (1880),  50  L.  J.  C.  821;   18  Ch.  D.  464. 

(s)  Jackman  v.  Mitchell  (1807),  13  Ves.  581;  Staines  v.  Wainwright  (1840),  9 
L  J.  C.  P.  107;  6  Biiig.  N.  C.  174;  Ex  p.  Miliier  (1885),  54  L.  J.  Q.  B. 
425;  15  Q.  B.  D.  605.  Se«  Ex  p.  Off.  Receiver,  Re  Griffith  (1897),  66  L.  J. 
Q.  B.  763.  ,„„. 

(0  Ex  p.  Mackay  (1873),  42  L.  J.  0.  68;  L.  R.  8  Ch.  643;  Ex  p.  Wdlmmi 
(1877),  47  L.  J.  Bk.  26;  7  Ch.  D.  138;  Ex  p.  Jay  (1880),  14  Oh.  D.  19. 

(«)  Jones  V.   Gordon  (1877),  47  L.  J.  Bk.  1;   2  Ap.  Ca.  616. 

{x)  Ex  p.  Jaclixm  (1881),  14  ClD.  D.  725.  See  Ex  p.  Voisey  (1883),  52  L.  J.  C. 
121;   21  Ch.  D.  442. 

(y)  Ex  p.  Cobb  (1873),  42  L.  J.  Bk.  63;  L.  R.  8  Ch.  727.  See  Ex  p.  Russell 
(1883),  22  Ch.  D.  778;  Ex  p.  Reed  (18.86),  55  L.  J.  Q.  B.  244;  17  Q.  B.  D. 
244;    Ex  p.  Kenrsleii  (1887),  56  L.  J.  Q,.  B.  220;    18  Q.   B.  D.   168. 
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Exchange  by  which  the  assets  of  a  defaulting  member  are  applied  ta 
Stocjc  Exchange  liabilities  to  the  exclusion  of  exte:rnal  creditors  are 
held  illegal  and  void,  as  operating  in  fraud  of  the  law  of  bank- 
ruptcy {z) . 

The  maintenance  of  a  civil  suit  (a)  of  another,  without  having 
any  interest  in  the  suit  (h),  and  champerty  or  the  purchase  of  an 
interest  in  the  suit  of  another  (c)  in  consideration  or  for  the  purpose 
of  maintaining  it,  are  offences  at  common  law;  and  they  are  further 
prohibited  by  statutes  which  for  the  most  part  are  declaratory  of  the 
common  law  {d). 

Agreements  involving  maintenance  or  champerty  are  illegal  and 
void  (e);  as  an  indemnity  or  security  for  the  costs,  given  to  a  party 
for  the  purpose  of  maintaining  the  suit  (/) ;  a  contract  to  advance 
money  for  maintaining  a  suit  upon  security  of  the  property  ui 
guit  {g) ;  or  with  a  stipulation  for  the  nomination  and  control  of 
the  solicitor  {h)';  and  the  advance  of  a  stated  sum  for  maintaining  a 
suit,  though  without  undertaking  to  carry  it  on  to  the  end  (i) . — An 
agreement  to  supply  information  and  evidence  to  maintain  a  suit,  in 
consideration  of  a  share  of  the  property  in  suit,  is  not  illegal,  unless 
it  be  also  a  term  that  the  stranger  is  either  to  recover  the  property  or 
actively  assist  in  the  recovery  of  it(fc).  And  an  advertisement 
offering  a  reward  for  evidence  in  proof  of  a  particular  fact,  is  not 
iUegal(Z). 

Upon  the  same  principle  the  purchase  of  a  mere  right  of  litigation 
is  illegal  and  void:  as  the  right  to  rectify  or  set  aside  a  conveyance 
on  the  ground  of  mistake  or  fraud;  or  to  recover  from  trustees  for  a 


(£;)  Tomklns  v.   Saffery  (1877),  47  L.  J.  Bk.  11;   3  Ap.  Ca.  213. 

(a)   Grant  v.   Thmnpsmi  (1895),  72  L.  T.  264. 

(S)  British  Cash  and  Parcel  Register  v.  Lamson  Store  Service  Co.  (1908),  77 
L.  J.  K.  B.  649;   [1908]  1  K.  B.  1006. 

(c)  EUis  V.  Torrington  {Lady)  (1920),  89  L.  J.  K.  B.  369;  [1920]  1  K.  B. 
399. 

{cTj  Co.  Lit.  368  b;  2  Inst.  484.  See  Neville  v.  London  Express  Newspapers, 
Ltd.   (1919),  88  L.  J.  K.  B.  282;   [1919]  A.  0.  368. 

(e)  Stevens  v.  Bagwell  (1808),  15  Ves.  139;  Grell  v.  Levy  (1864),  16 
C.  B.  N.  S.  73. 

(/)  Bradlaugh  v.  Newdigate  (1883),  52  L.  J.  Q.  B.  458;   11  Q.  B.  D.   1. 

Ig)  Hutley  v.   Eutley  (1872),  42  L.  J.  Q.  B.   52;   L.   R.   8  Q.   B.   112;   James 
V.   Kerr   (1889),  58  L.  J.  C.  355;   40  Ch.  D.   449. 
•  (A)  James  v.   Kerr  (1889),  58  L.  J.  C.  355;   40  Ch.   D.   449. 

(j)  Ball  V.  Warwick  (1881),  50  L.  J.  C.  P.  382. 

Ik)  Reynell  v.  Sprye  (1852),  21  L.  J.  C.  633;  1  De  G.  M.  &  G.  660;  Sprye 
V.  Pm-ter  (1856),  26  L.  J.  Q.  B.  64;  7  E.  &  B.  58;  Rees  v.  De  Beniardy  (1896), 
65  L.  J.  C.  656;   [1896]  2  Ch.  437. 

(Z)  Plating   Co.    v.    Farqii-harsan    (1881),  50  L.   J.   0.   406;   17   Oh.   D.   49. 
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breach  of  trust  (m) ;  or  the  right  of  proceeding  with  a  petition  to 
wind  up  a  company  (n) .  But  the  rule  does  not  apply  in  bankruptcy, 
where  the  rights  of  action  of  the  bankrupt  vest  in  the  trustee,  who 
may  sue  himself  or  sell  and  assign  them  to  another  for  the  benefit  of 
the  creditors  (o).  The  purchase  of  property  which  is  the  subject 
of  a  pending  suit  is  not,  of  itself,  illegal  {p) ;  and  a  hona  fide  purchase 
or  assignment  of  property  carries  with  it  all  rights  of  suit  incidental 
to  its  realization  and  protection  (g)  as  the  right  to  have  a  prior 
voidable  transaction  set  aside  (r) ;  unless  it  appears  that  the  purchase 
was  made  for  the  special  purpose  of  carrying  on  litigation  (s).  So 
the  assignment  of  the  benefit  to  a  contract  carries  with  it  rights  of 
action  subsequently  arising  out  of  the  contract  {t).  And  an  agree- 
ment for  the  sale  of  an  estate  with  a  stipulation  that  the  purchaser 
shall  be  entitled  to  recover  the  arrears  of  rent  and  the  charges  for 
dilapidations,  and  for  that  purpose  to  maintain  actions  then  pending 
in  the  name  of  the  vendor,  is  not  illegal  (m)  .  Damages  to  be  recovered 
in  an  action  of  tort  by  the  assignor  are  so  far  property  that  thfiy  may 
be  validly  assigned,  but  a  transfer  of  the  right  of  action  itself  is 
invalid  {x).  A  claim,  under  sect.  68  of  the  Lands  Clauses  Consolida- 
tion Act,  1845,  to  compensation  in  respect  of  an  interest  in  land 
injuriously  affected  within  the  meaning  of  that  section,  is  not  a 
res  litigiosa,  and  is  therefore  a  valid  subject  matter  of  a  contract  («/). 
An  interest  in  the  matter  of  a  suit,  or  a  bona  fide  belief  in  such 
interest,  justifies  a  person  in  maintaining  the  suit  in  respect  of  his 
interest  (z) .  And  where  several  persons  have  a  common  interest, 
they  may  combine  to  maintain  or  defend  that  interest,  though  their 


(m)  Pronser  v.  JEdinotuls  (1835),  1  Y.  &  C.  Ex.  481;  HUl  v.  Boyle  (1867), 
L.   R.   4  Eq.  260. 

(«)  Se  Paris  Skating  Sink  Go.  (1877),  5  Ch.  D.   959. 

(o)  Seear  v.  Lawson  (188&),  50  L.  J.  C.  139;  15  Ch.  D.  426;  &Hy  v.  Churchill 
(1888),  58  L.  J.  C.  345;  40  Ch.  D.  481. 

(p)  Harrington  v.  Lo^ig  (1834),  2  M.  &  K.  590;  Hmter  v.  Daniel  (1845),  14 
L.  J.  C.   194;   4  Ha.  420. 

(q)  Fitzroy  v.  Cave  (1905),  74  L.  J.  K.  B.  829;    [1905]  2  K.  B.   364. 

(,•)  Dickinson  v.   Burrell  (1866),  35  L.  J.  C.  371;  L.  R.  1  Eq.  337. 

(s)  De  Iloghton  v.  Money  (1867),  L.  R.  2  Ch.  164. 

(0  Wilson  V.  Short  (1848),  17  L.  J.  C.  289;  6  Hare,  366. 

(«)  Williams  V.  Protheroe  (1829),  5  Bing.  309;  3  Y.  &  J.  129;  Ellis  v. 
Torrington  {Lady)  (1920),  89  L.  J.  K.  B.  369;   [1920]  1  K.  B.  399.  ^    ^       ,, 

(X)  Glegg  v.  Bromley  (1912),  81  L.  J.  K.  B.  1081;  [1912]  3  K.  B.  474^ 
i;e/«e«  V.  Jtf/7»e  (1912),  82L.  J.  C.  1;    [1913]  1  Ch.  98. 

(y)  Dawson  v.    Gt.   North.   #  City  Ry.   (1904),  74  L.   J.   K.  B.    190;     [1905] 

I  K.   B.   260. 

(zi)  Coleridge,   C.    J.,   Bradlaugh  v.   Newdigate   (1889),   52  L.   J.    Q.    B.   458; 

II  Q     B.   D.   11;   British  Cash  ^  Pared  Register  v.   Lamson   Store  Service   Go. 
(1908),  77  L.  J.  K.  B.  649;   [1908]  1  K.  B.  1006. 
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rights  and  the  actions  against  them  are  several;  and  an  agreement 
to  share  the  costs  of  litigation  is  not  illegal  (a) :  as  the  common  interest 
of  members  of  a  trade  in  defending  an  action  for  infringement  of  a 
patent  affecting  it  (6) ;  or  the  interest  of  electors  in  prosecuting  an 
election  petition  (c) .  But  an  interest  in  the  matter  of  the  suit  will 
not  justify  a  champertous  bargain  for  the  separate  and  independent 
interest  of  another  litigant  {d) . — The  interest  arising  from  relation- 
ship by  blood  is  sufficient  to  justify  maintenance;  but  it  makes  no 
difference  as  to  champerty  (e) .  The  relation  of  master  and  servant 
or  principal  and  agent  may  give  an  interest  sufficient  to  maintain 
litigation,  where  the  cause  of  action  is  a  ministerial  act,  or  some- 
thing done  in,  or  arising  out  of  the  character  of  agent  or  servant  (/) . 
It  has  been  held  that  it  is  maintenance  for  a  person  at  whose  instance 
another  has  written  a  pamphlet,  if  the  pamphlet  is  subsequently 
unfavourably  reviewed  and  the  character  of  the  author  attacked,  to 
undertake  an  action  for  libel,  himself  nominating  the  solicitor  besides 
finding  the  funds  (g) .  But  in  a  subsequent  case,  in  which  Alabaster 
v.  Harness  (g)  was  not  cited,  it  was  held  that  an  incorporated  nursing 
association  which  employed  a  member  of  the  association  as  editor 
of  a  newspaper,  was  entitled  to  undertake  the  defence  of  an  action 
for  libel  brought  against  the  editor,  although  it  nominated  the  solicitor 
besides  finding  the  funds  (h) .  And  it  has  been  held  that  the  motive 
of  "charity  "  is  a  defence  to  an  action  for  maintenance;  though  there 
was  in  fact  no  reasonable  or  probable  cause  for  the  proceedings  (i). 

The  purchase  by  a  solicitor  from  his  client  of  an  interest  in  a 
pending  suit  is  voidable  by  the  client  by  reason  of  the  fiduciary 
relation  between  them  (k).  A  stipulation  by  the  solicitor  in  a  suit 
for  payment  of  a  certain  sum  of  money  if  successful,  or  of  a  percentage 
upon  the  amount  of  the  property  recovered  is  illegal  and  void,  and  if 
ho  is  entitled  to  anything  in  addition  to  his  taxed  costs  under  the 


(a)  Findon  v.  Parker  (1843>),  12  L.  J.  Ex.  444;  11  M.  &  W.  675.  See  Prince 
V.  Howarth  (1905),  75  L.  J.  K.  B.  92;   [1905]  2  K.  B.  768. 

(&)  Plating  Co.   v.   Farquharsmi  (1881.),  50  L.  J.  C.  406;    17  Ck.  D.  49. 

(<j)   Wallis  V.   Portland   {DuJce)   (1797),  3  Ves.  500;    (1798),  8  Bro.  P.  O.  161. 

id)  Hutley  V.  Hutley  (1872),  42  L.  J.  Q.  B.  52;   L.  R.  8  Q.   B.  112. 

(e)  Eutley  v.  Hutley  (1872.),  42  I..  J.  Q.  B.  52;   L.  R.  8  Q.  B.  112. 

(/)  See  Mborough  v.   Ayres  (1870),  39  L.  J.  C.  601;   L.   R.    10  Eq.    367. 

(^)  Alabaster  v.   Harness  (1894),  64  L.  J.  Q.  B.  76;    [1895]   1   Q.  B.   339. 

\h)  Breay  v.  Royal  Britisli  Nurses  Assn.  (1897,),  66  L.  J.  C.  687;  [1897]  2 
Ch.  272. 

(»)  Harris  v.  Brisco  (1886,),  55  L.  J.  Q.  B.  423;   17  Q.  B.  D.  504. 

{Tc)  Wood  V.  Hoiimes  (18110,  18  Ve3.  120;  Sim-pson  v.  Lamb  (1857),  26  L.  J. 
Q.  B.  121;  7  E.  &  B.  84.  See  Knight  v.  Bowyer  (1858),  27  L.  J.  C.  528.;  2 
De  G.  &  J.  421;   Davis  v.  Freethy  (1890),  59  L.  J.  Q.  B.  318;   24  Q.  B.  D.  519. 


542  THE  MATTER  OF  CONTKAOTS. 

agreement  that  fact  affords  a  further  objection  (i).  But  he  iimy 
take  security  upon  the  subject  of  suit  for  his  advances  and  services 
in  the  prosecution  of  the  suit,  but  not  for  anything  in  the  nature  of 
a  bonus  beyond  the  taxed  costs  (m).  By  the  Solicitors  Act,  1870 
(33  &  34  Vict.  c.  28),  a  solicitor  may  make  an  agreement  in  writing 
with  his  client  respecting  payment  for  his  services,  subject  to  the 
allowance  of  the  taxing  officer  of  the  court;  and  with  express  exceptibn 
of  any  purchase  of  the  interest  of  his  client  in  any  suit  or  action,  and 
of  any  agreement  stipulating  for  payment  only  in  the  event  6f 
success  (w). 

In  contracts  for  the  sale  of  a  goodwill,  or  for  the  formation  or 
■dissolution  of  a  partnership,  or  for  the  employment  of  an  agent  or 
servant  in  a  particular  trade  or  business,  stipulations  are  frequently 
made  restraining  a  party  from  trading  within  such  limits  as  are 
reasonably  required  for  the  protection  of  the  interest  of  the  other 
party;  so  restricted  they  are  valid,  but  any  restraint  of  trade  exceed- 
ing such  limits  is  illegal  and  void  (o) .  In  considering  the  reason- 
ableness of  these  contracts  regard  must  be  had  to  the  interests  of  the 
contracting  parties  and  of  the  public  (p).  The  cases  may  be  grouped 
conveniently  under  three  heads;  (1)  where  the  restraint  is  imposed 
upon  a  disposition  for  value  of  the  goodwill  of  a  business;  (2)  where 
the  restraint  is  imposed  by  a  contract  between  trade  competitors 
or  between  workmen;  and  (3)  in  cases  between  master  and  servant 
which  present  two  aspects  according  as  they  arise  during  the  con- 
tinuance of  the  employment  or  after  its  determination. 

Upon  the  sale  of  the  good^^ill  of  a  trade,  in  the  absence  of  express 
stipulation,  there  is  no  implied  restraint  against  the  seller  carrying  on 
a  similar  trade  and  dealing  with  the  former  customers,  but  he  must  not 
solicit  such  customers  in  the  ordinary  way  of  business  (g).  And  upon  a 
compulsory  sale  of  a  trade  or  business  in  bankruptcy,  or  the  expulsion 
of  a  partner  under  a  clause  in  the  articles,  there  is  no  implied  restraint 
against  the  bankrupt  or  former  partner  carrying  on  a  similar  trade  or 

(0  In  re  Masters  (1835),  1  Har.  &  WoU.  348;  Earle  v.  Hopwood  (1860),  30 
L.  J.  C.  P.  217;  9  C.  B.  N.  S.  566;  Pinae  v.  Beattie  (1863),  32  L.  J.  O. 
734. 

(m)  Anderson  v.  Radelife  (1860),  29  L.  J.  Q.  B.  128;   E.  B.  &  E.  819. 

(»)  See  post,  p.  651  ;   Re  Attarney^  Aat,  45  L.  J.  O.  47;   1  Ch.  D.  573. 

(o)  Mitchell  v.  Reynolds  (1711),  1  P.  Wms.  181;   1  Sm.  L.  C.  391. 

(p)  Herbert  Morris,  Ltd.  v.  Snaeihy  (1916J,  85  L.  J.  0.  210;  [1916]  1 
A.  C.  688. 

(7)  Treqo  v.  Hunt  (1895),  65  L.  J.  C.  l';  [1896]  A.  C.  7;  Curl  Bros.  v. 
Webster  (1904),  73  L.  J.  C.  540;    [1904]  1  Ch.  685. 
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soliciting  his  former  customers  (r) .  Upon  the  dissolution  of  a  part- 
nership where  the  goodwill  is  left  with  the  continuing  partners,  there 
is  no  implied  restraint  against  the  retired  partner  continuing  to 
trade,  but  he  must  not  solicit  former  customers  of  the  firm  (s) .  Upon 
the  same  principle  in  the  employment  of  an  agent  or  servant  there 
is  no  implied  stipulation  against  his  carrying  on  the  same  trade  or 
business  on  his  own  account  after  the  termination  of  his  employment, 
but  he  must  not  do  anything  inconsistent  with  the  employment  (<) . 
Unless  some  restriction  on  this  general  right  were  valid,  the  pro- 
prietary value  of  the  goodwill  of  a  trade  would  become  an  unsaleable 
asset.  And  it  has  been  held  that  in  the  case  of  the  goodwill  of  a 
business  :of  a  restricted  character,  such  as  dealing  in  munitions  of 
war,  a  world  wide  restraint  could  be  imposed  upon  the  seller  for  his 
life,  he  being  a  specialist  in  the  trade  (u) .  In  the  case  of  apprentice- 
ships or  contracts  of  service  there  are  other  considerations.  No  one 
is  bound  to  teach,  and  the  public  would  be  iU-served  by  unskilled 
practitioners  or  servants,  and  the  master  is  permitted  to  impose 
restraints  which  preclude  undue  competition,  but  he  cannot  prevent 
the  apprentice  after  the  apprenticeship  is  determined,  or  the  servant 
after  his  discharge,  from  turning  his  knowledge  and  skill  to  the 
best  account  outside  of  reasonable  limits  of  restraint  (x) .  Further 
than  this  it  would  seem  that  the  master  cannot  prevent  the  servant 
from  turning  his  leisure  to  account  except  by  appropriate  reasonable 
r^trictions  (y) .  If  the  master  is  entitled  to  whole  time  services,  as 
is  a  shipowner  to  those  of  a  master  mariner,  different  considerations 
arise  (z),  and  during  the  currency  of  a  contract  of  service,  the  master 
may  be  entitled  to  prevent  a  breach  (a) . 

An  agreement  in  restraint  of  trade  is  bad  unless  reasonable,  but 
it  may  be  made  reasonable  by  limitations  of  time  or  space;  and  in 
determining  whether  the  restraint  is  reasonable  or  not  regard  must 


(r)  Walker  v.  Mottram  (1861,),  51  L.  J.  0.  108;  19  Ch.  D.  355;  Dawson  v. 
Bess.m   (1883),  22  Ch.  D.  504. 

(s)  Jennings  v.  Jennings  (1897),  67  L.  J.  C.  190;  [1898]  1  Ch.  378;  Gilling- 
ham  V.  Beddow  (1900),  69  L.  J.  0.  527;   [1900]  2  Ch.  242. 

(0  Re  Irish  (1889^,  58  L.  J.  C.  279;  40  Ch.  D.  49;  Robb  v.  Green  (1895),  64 
L.  J.  Q.  B.  593;   [1895]  2  Q.  B.  315. 

(«)  Nordenfeldt  v.  Maxim  Nordenfeldt  Co.  (1894),  63  L.  J.  C.  908;  [1894] 
A.  C.  535, 

(k)  Mallan  v.  May  (1843,),  12  L.  J.  Ex.  376;  11  M.  &  W.  653;  Herbert  Morris, 
Ltd.  V.  Saxelby  (1916),  85  L.  J.  C.  210;    [1916]  1  A.  C.  688. 

(y)  See  Whitworth  Chemioal  Co.  v.  Eardman  (1891),  60  L.  J.  0.  428; 
[1891]    2    Ch.   416. 

(«)  Thompson  v.    Savelock   (1808),  1  Camp.  527. 

la)  Gardner  v.   MoCutcheon   (1842),  4  Beav.  534. 
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be  had  to  all  the  circumstances  of  the  case  (6).  The  question  of 
reasonableness  is  for  the  judge  and  not  for  the  jury  (c);  and  being 
a  question  of  law,  the  opinion  of  persons  in  the  trade  is  irrelevant  (d) . 
Prima  facie,  all  contracts  are  made  with  respect  to  the  state  of  cir- 
cumstances existing  or  contemplated  at  the  date  when  they  are  entered 
into,  and  this  principle  is  equally  applicable  to  contracts  in  restraint 
of  trade  (e).  And  where  several  companies  were  associated  together 
for  the  purpose  of  carrying  on  similar  businesses  in  various  parts, 
the  reasonableness  of  a  restraint  upon  a  servant  was  judged  by 
reference  to  the  company  with  which  the  contract  of  service  was  in 
fact  made  (/) .  There  is  no  presumption  that  an  agreement  in 
restraint  of  trade  is  bad,  but  the  court  must  construe  the  provision 
as  it  does  any  other,  and  determine  upon  a  fair  construction  whether  it 
is  reasonable  or  unreasonable  in  point  of  law  (g).  These  clauses  are 
not  ex  facie  illegal,  and  it  is  for  the  covenantor  to  place  the  necessary 
materials  to  show  that  it  is  prima  facie  unreasonable  {h) ;  and 
evidence  that  a  provision  is  unusual  in  a  particular  trade  (being 
evidence  of  a  fact)  is  admissible  as  evidence  that  it  is  unreasonable  (?) . 
If  a  prima  facie  case  is  established  by  the  covenantor  the  covenantee 
must  establish  the  validity  of  the  provision  as  a  reasonable 
restraint  (Zo) .  Although  a  person  cannot  bind  himself  to  an  un- 
reasonable restraint  of  trade,  yet  if  he  submits  to  the  restraint 
stipulated  for  as  the  consideration  for  a  promise  to  pay  an  annuity, 
he  may  claim  payment  whether  the  restraint  be  reasonable  or  un- 
reasonable (I).  Stipulations  in  apprenticeship  deeds  may  be  framed 
in  a  more  stringent  form  than  those  contained  in  contracts  of  ser- 
vice (m).     The  purchaser  of  the  goodwill  of  a  business  may  enforce 


(b)  Mitchell  V.  Reynolds  (1711),  1  P.  Wins.  181;  1  Sm.  L.  C.  391;  Sadtsche 
Anilin  Fabrik  v.  Schott  (18.92),  61  L.  J.  C.  &9«;    [1892]  3  Ch.  447. 

(o)  Dowden  and  Pook,  Ltd.  v.  Pook  (1903),  73  L.  J.  K.  B.  38;  [1904]  I 
K.  B.  45;  Herbert  Morris,  Ltd.  v.  Saxelby  (1916),  85  L.  J.  C.  210;  [1916]  1 
A.  C.  688. 

(d)  Haynes  v.  Doman  (1899),  6«  L.  J.  C.  419;    [1899]  2  Ch.   13. 

(e)  Mills  V.  Dunham  (1891,),  60  L.  J.  C.  362;  [1801]  1  Ch.  576;  Dubowsky 
V.  Goldstein  (1896),  65  L.  J.  Q.  B.  397;   [1896]  1  Q.  B.  478. 

(/)  Hy.  Leetham  $  Sons,  Ltd.  v.  J ohnstone-lV kite  (1907),  76  L.  J.  C.  304; 
[1907]  1  Ch.  322. 

ig)  Mills  V.  Dunham  (1891),  60  L.  J.  C.  362;  [1891]  1  Ch.  576;  Haynes  v. 
Doman  (1899),  68  L.  J.  C.  419;   [1899]  2  Ch.  13. 

(A)  North  Western  Salt  Co.  v.  Eleotrolytio  Alkali  Co.  (1914),  83  L.  J.  K.  B. 
530;    [1914]  A.  C.  461. 

(t)  Sir  Wm.  Leng,  Ltd.  v.  Andrews  (1908),  78  L,  J.  C.  80;    [1909]  1  Ch.  763. 

(/c)  Herbert  Morris,  Ltd.  v.  Saxelby  (1916,),  85  L.  J.  C.  210;  [1916]  A.  C. 
688. 

(J)  Bisho-p  V.  Kilchin  (1868),  38  L.  J.  Q.  B.  20. 

(m)  Evans  v.    Ware   (1892),  62  L.  J.  C.   256;    [18i92]   3  Ch.   502;   Bromley  v. 
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a  restraint  unlimited  in  space,  if  otherwise  reasonable  (ra) ;  but  a 
similar  provision  in  a  contract  of  service  would  probably  be  held  to 
be  invalid,  the  master  being  entitled  to  restrain  the  servant  from 
seeking  employment  in  those  places  only  in  which  he  has  been  em- 
ployed during  the  contr,act'(o) ;  and  provisions  respecting  limits  of 
space  may  be  severable,  and  be  held  good  as  regards  reasonable,  and 
bad  as  regards  unreasonable  limits  (p).  The  parties  themselves  must 
fix  the  exact  limits  of  the  forbidden  area(g'). — A  restraint,  reason- 
ably limited  in  space,  may  be  unlimited  in  time,  and  may  continue 
during  the  life  of  either  party,  though  the  party  trading  ceases  to 
carry  on  the  business;  for  the  continuance  of  the  restraint  may  be 
necessary  in  order  to  secure  to  him  or  to  his  representatives  the  full 
value  of  the  business  by  sale;  and  the  restraint  is  construed  as  con- 
tinuing during  the  life  of  the  party  restrained,  unless  a  certain  limit 
is  expressed (r) .  "Where  we  once  hold  a  restriction  to  be  unreason- 
able in  point  of  space,  the  shortness  of  the  time  for  which  it  is  imposed 
wiU  not  make  it  good,  yet  where  the  question  is,  whether  the  restraint 
is  unreasonable  or  not,  in  point  of  space,  that  which  would  be  un- 
reasonable were  it  to  continue  for  any  length  of  time,  may  not  be  so 
when  it  is  to  last  for  a  day  or  two"  (s). — It  is  now  settled  that, 
provided  there  is  a  legally  valid  consideration,  the  value  or  adequacy 
is  left  to  the  agreement  of  the  parties,  and  cannot  be  inquired  into 
by  the  court  (t) .  Where  the  contract  is  partly  in  writing  and  partly 
verbal,  the  consideration  may  be  supplied  by  parol  evidence  (m)  .  .The 
mere  engagement  at  wages  or  the  continuance  of  a  person  in  service, 

'  Sndth  (1909),  78  L.  J.  K.  B.  745;  [1909]  2  K.  B.  235.  See  Gadd  v.  Thompson 
(1910),  80  L.  J.  K.  B.  272;   [1911]  1  K.  B.  304. 

(k)  NordenfeUt  v.  Muxim  Nm-denfeldt  Co.  (1894),  63  L.  J.  C.  90-8;  [1894] 
A.  C.  535. 

(o)  Mason  V.  Provident  Clothing  ^  Supply  Co.  (1913),  82  L.  J.  K.  B.  1153; 
[1913]  A.  C.  724;  Herbert  Morns.,  Ltd.  v.  Saxelby  (1916),  85  L.  J.  0.  210; 
[1916]  1  A.  C.  688. 

{p)  Price  V.  Green  (1847),  16  L.  J.  Ex.  108;  16  M.  &  W.  346;  Suhowsky  v. 
Goldstein  (1896),  65  L.  J.  Q.  B.  397;  [1896]  1  Q.  B.  478;  Eaynes  v.  Soman 
(1899),  68  L.  J.  C.  419;   [1899]  2  Ch.  13. 

(?)  Savies  v.  Bavies  (1887,),  56  L.  J.  C.  962;  36  Ch.  D.  359;  Baker  v. 
Hedgeeooh  (1888),  57  L.  J.  0.  889;   39  Ch.  D.  520. 

(r)  Ritohcoch  v.  Coker  (1837,),  6  L.  J.  Ex.  266;  6  A.  &  E.  438;  Elves  v. 
Crofts  (1850),  19  L.  J.  C.  P.  385;  10  C.  B.  241;  Saynes  v.  Doman  (18«9.), 
68  L.  J.  C.  419;  [1899]  2  Ch.  13;  Towns,end  v.  Jarman  (1900),  69  L.  J.  0, 
823;   [1900]  2  Ch.  698. 

(s)  Tindal,  Ch.  J.,  Proctor  v.  Sargent  (1840.),  10  L.  J.  C.  P.  34;  2  Man.  &  G. 
33;  Nevanas  #  Co.  v.  Walker  (1914),  83  L.  J.  C.  380;  [1914]  1  Ch.  413.  The 
italicised  word  is  apparently  a  misprint  for  year. 

(0  Hitchcock  V.  Coker  (1837),  6  L.  J.  Ex.  266;  6  A.  &  E.  438;  Clarkson  >. 
Edge   (1864),   33  L.   J.  C.   443;   33  Beav.   227. 

(«)   Cooper  V.  Southgate  (1894),  63  L.  J.  Q.  B.  670. 
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though  determiliable  at  the  uotice  or  will  of  the  employer,  is  a 
sufficient  consideration  for  a  reasonable  restraint  against  exercis- 
ing the  same  trade  on  his  own  account  after  dismissal  (a;) .  An  en- 
gagement to  serve  exclusively,  without  an  undertaking  to  employ  or 
employment  in  fact,  is  void  for  want  of  any  consideration  (i/) .  So 
the  entering  into  a  partnership  is  alone  sufficient  consideration  for 
the  restraint  of  a  partner  carrying  on  the  same  business  after  a  dis- 
solution of  the  partnership  (^) . 

A  detailed  examination  of  the  cases  would  scarcely  repay  the 
trouble  of  perusing  the  result.  In  determining  whether  a  contract 
in  restraint  of  trade  is  reasonable  or  not,  the  courts  decide  a  question 
of  law,  but  law  based  upon  public  policy  real  or  supposed.  "A  series 
of  decisions  based  upon  public  policy,  however  eminent  the  judges 
by  whom  they  were  delivered,  cannot  possess  the  same  binding 
authority  as  decisions  which  deal  with  and  formulate  principles  which 
are  purely  legal"  (a).  Another  important  element  may  be  adverted 
to,  a:gain  citing  judicial  exposition.  "In  considering  the  application 
of  the  rule,  and  the  limitations,  if  any,  to  be  placed  upon  it,  I  think 
that  regard  must  be  had  to  the  changed  conditions  of  commerce  and 
of  the  means  of  communication  which  have  been  developed  in  recent 
years .  To  disregard  these  would  be  to  miss  the  substance  of  the  rule 
in  alDlind  adherence  to  its  letter.  Newcastle-upon-Tyne  is  for  all 
practical  purposes  as  near  to  London  to-day  as  towns  which  are  now 
regarded  as  suburbs  of  the  metropolis  were  a  century  ago"  (b).  A 
few  cases  (c)  may  be  referred  to  in  detail  to  illustrate  the  application 
of  the  rule.  In  days  when  the  country  doctor  relied  upon  horses 
(ridden  or  driven),  a  ten  mile  radius  marked  the  extreme  limit  of  his 
round,  and  a  ten  mile  radius  of  restraint  was  held  valid  (d) .  In  these 
days  of  automobiles  and  of  improved  communications,  a  wider  radius 
might  be  permissible.  In  the  case  of  a  dentist  the  exclusion  of  the 
City  of  London  as  a  permissible  area  of  practice  was  held  to  be  vaHd, 

(»)  Hitchcock  V.  GoJcer  (1837),  6  L.  J.  Ex.  26.8;  6  A.  &  B.  438;  Mum  ford  v. 
GetUng  (I860),  29  L.  J.  C.  P.  105;  7  C.  B.  N.  S.  305;  Gravely  v.  Barnard 
(1874)  43  L.  J.  C.  659;  L.  R.  18  Eq.  518;  Middleton  v.  Brown  (1878),  47 
i    J    C    418;   Baynes  v.  Doman  (1899),  68  L.  J.  C.  418;    [1899]  2  Oh.  13. 

(«)  Syhes  v.  Dixon  (1839),  8  L.  J.  Ex.  102;   9  A.  &  E.  693. 

{4  Leighton  v.  Wales  (1838),  7  L.  J.  Ex.  145;  3  M.  &  W.  545. 

(a)  Lord  Watson,  Nordenfeldt  v.  Maxim  Nordenfeldt  Co.  (1894),  63  L.  J.  C. 
908;    [1894]   A.   C.   553. 

(6)  HersohoU,  L.  C,  Nordenfeldt  v.  Maxim  Nordenfeldt  Co.,  (1894),  63  L.  J.  C. 
908;    [1894]  A.  C.  537. 

(c)  See  Ust  of  cases  in  tabular  form  in  note  to  Avery  v.  Lang  ford  (1854), 
Kay,  667. 

((f)  Davis  V.  Mason  (1793),  5  T.  R.  118. 
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Jbut  a  wider  area  was  held  to  be  invalid  (e).  In  the  case  of  a  solicitor 
selling  his  practice,  a  restriction  as  to  the  City  of  London  and  a 
radius  of  150  miles  from  thence  was  held  valid, (/);  a  decision  which 
may  be  explained,  as  was  another  where  a  still  wider  area  was  imposed, 
upon  the  ground  that  "some  solicitors  have  correspondents  in  almost 
■every  business  centre  in  the  kingdom"  {g).  So  where  a  milk  carrier 
.agreed  that  he  would  not  during  the  continuance  of  the  service  or  at 
any  time  thereafter  serve,  for  his  own  benefit  or  the  benefit  of  any 
■other  person,  or  solicit  or  in  any  way  interfere  with  any  of  the 
customers  who  should  at  any  time  be  served  by  the  plaintiff  in  his 
business,  the  agreement  was  held  severable  and  good  as  to  persons  who 
were  customers  of  the  plaintiff  during  the  employment  of  the  defen- 
dant by  the  pl'aintiff  (/j) .  ,  So  where  the  clerk  and  foreman  of  hay  and 
straw  merchants  who  did  a  large  business  in  the  United  Kingdom, 
France,  Belgium,  Holland,  and  Canada,  agreed  that  he  would  not 
within  twelve  months  after  the  determination  of  his  employment, 
carry  on  business  of  a  hay  and  straw  merchant,  or  enter  the  service 
■of,  or  act  as  agent  for,  any  person  in  that  trade  in  any  of  the  before- 
named  countries,  the  undertaking  was  held  good  {i) .  So  an  agree- 
ment by  a  clerk  to  hardware  manufacturers  not  to  work  for  anybody 
carrying  on  a  business  similar  to  that  of  his  employers  within  a  radius 
•of  twenty-five  miles  from  his  employers'  works,  was  held  good  (A:). 
The  test  in  each  case  where  it  is  sought  to  enforce  a  restraint  against 
a  former  servant,  being  whether  the  prohibition  is  or  is  not  restricted 
to  a  competing  business,  and  if  so,  whether  the  effect  of  the  contract  is 
to  preclude  the  covenantor  from  earning  a  living  at  all  (?). — A 
covenant  by  the  lessor  of  a  brewery  that  he  would  not  during  the 
-demise  carry  on  the  business  of  a  brewer  elsewhere  or  in  any  manner 
was  held  unreasonable  (m) .  A  covenant  by  the  purchaser  or  by  the 
lessee  of  a  public-house  against  buying  beer  of  any  other  person 
than  the  vendor  or  lessor  is  held  reasonable  and  valid  so  long  as  the 

(e)  Median  v.   May  (1843),  12  L.  J.  Ex.  376;   11  M.  &  W.  653. 

(/)  Bunn  V.  Guy  (1803),  4  East,  190.  See  Uewes  v.  Fitch  (1920),  89  L.  J.  C. 
44«;  [1920]  2  Oh.  159. 

{g)  Lord  Maonaghten,  Nordenfeldt  v.  Maxim  Nordenfeldt  Co.  (1894),  63 
X.  J.  C.  908;   [1894]  A.  C.  573. 

(A)  DubowsTcy  v.  Goldstein  (1896),  65  L.  J.  Q.  B.  397;   [1896]  1  Q.  B.  478. 

(0   Underwood  v.  Barlcer  (1899),  68  L.  J.  C.  201;    [1899]  1  Ch.   300. 

ik)  Eaynes  v.  Doman  (1899),  68  L.  J.  C.  419;    [1899]  2  Ch.   13. 

(0  Ehrmann  y.  Bartholomew  (1898),  67  L.  J.  C.  319;  [1898]  1  Ch.  671; 
Eastes  v.  Bms  (1914),  S3  L.  J.  0.  329;  [1914]  1  Ch.  428;  Herbert  Morris,  Ltd. 
V.  Saxelby  (1916),  85  L.  J.  0.  210;  [1916]  1  A.  C.  i6&8;  Hepiuorth  Mfg.  Co. 
•V.  Eyott  (1919),  89  L.  J.  O.  69;   [192.0]   1   Ch.   1. 

(»»)  Hinde  v.  Gray  (1840),  9  L.  J.  C.  P.  253;   1  Man.  &  G.  195. 
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brewer  is  ready  and  willing  to  supply  goods  of  sound  quality  at  fair 
and  reasonable  prices  (n) .  And  covenants  in  leases  restrictive  of 
any  kind  of  trading  upon  the  demised  premises  are  legal,  for  the 
protection  of  the  property  from  nuisance  and  deterioration  (o) . 

The  limits  of  distance  are  presumptively  to  be  measured  in  a 
straight  line,  as  upon  a  map ;  and  not  along  the  praiCtioable  routes  (p) . 
An  express  provision  that  the  distance  should  be  measured  "  by  the 
usual  streets  or  ways  of  approach,"  was  construed  as  meaning  by  any 
of  the  usual  public  ways  and  iLot  only  the  most  frequented  ways  (q) . 

A  covenant  not  to  .carry  on  a  trade  is  broken  by  acting  as  a- 
journeyman  or  assistant  to  another  person  in  the  same  trade  (r); 
but  a  servant  is  not  "interested  in"  the  business  in  which  he 
serves  (s),  and  a  shareholder  in  a  company  is  not  sufficiently  identified 
therewith  so  as  to  make  the  business  carried  on  by  the  company  one 
which  the  shareholder  "  solely,  or  jointly  with  any  other  person, 
either  directly  or  indirectly  "  carries  on  or  is  concerned  or  interested 
in  (i) .  A  covenant  by  the  vendor  of  a  medical  practice,  not  to  "  enter 
into  competition  "  with  the  purchaser,  is  broken  by  attending  a  former 
patient  at  his  own  solicitation  (m)  .  The  selling  of  some  articles  of 
a  trade,  which  are  commonly  sold  in  another  trade,  in  the  course  of 
carrying  on  the  latter,  is  or  is  not  breach  of  a  restraint  against  carry- 
ing on  the  forrner  according  to  the  construction  to  be  put  upon  the 
contract  (x) . 

Combinations  of  workmen  for  the  purpose  of  restricting  the  free 
disposal  of  labour  or  the  free  conduct  of  trade  are  illegal  at  common 
law,  as  operating  in  restraint  of  trade.  They  "  cannot  create  any 
mutual  obligation  having  the  legal  effect  of  binding  each  other  not 
to  work,  or  not  to  employ  unless  upon  terms  allowed  by  the  combina- 
tion "  (y). — But  a  class  of  such  combinations  are  now  recognized 
and  regulated,  and  may  be  registered,  under  the  Trade  Union  Acts, 

(»)  Catt  V.  Towrle  (1869),  38  L.  J.  C.  665;  L.  E.  4  Oli.  654;  Courage  ^-  Co. 
V.   Carpenter  (1909),  79  L.  J.  C.  184;    [1910]  1  Oh.  262. 

(o)  See  post,  p.  937.. 

(»)  Mouflet  V.  Cole  (1872),  42  L.  J.  Ex.  8;  L.  R.  8  Ex.  32. 

(?)  Atkyns.  v.  Kinnier  (1850),  19  L.  J.  Ex.  132;   4  Ex.  776. 

(r)  Jones  v.  Heavens  (1877),  4  Ch.  D.  636;  Palmer  v.  3Ir,llet  (18«7),  57 
L.  J.   C.  226;  36  Ch.  D.  411. 

(s)   Gophir  Diamond  Co.  v.  Wood  (1902),  71  L.  J.  C.  550;    [1902]   1  Ch.  550. 

(0   Cory  ^  Sons,  Ltd.  v.  Harrison  (1906),  75  L.  J.  C.  J14;    [1906]  A.  C.  '274. 

(«)  Rogers  v.  Urury  (1888),  67  L.  J.  C.  504. 

(»)  Stmrt  V.  Diplook  (1889),  59  L.  J.  C.  142;  43  Ch.  D.  343;  Drew  v.  Guy 
(1894),  63  L.  J.  O.  547;   [1894]  3  Ch.  26. 

iy)  Hannen,  J.,  Farrer  v.  Close  (1869),  38  L.  J.  M.  C.  132;  L.  R.  4  Q.  B. 
612. 
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1871  and  1876.  These  Acts  define  a  "  trade  union  " ;  and  the  former 
Act,  s.  2,  exempts  any  member  of  such  trade  union  from  criminal 
prosecution  for  conspiracy  or  otherwise  (z).  By  the  Act,  1871,  s.  3, 
"  the  purposes  of  any  trade  union  shall  not,  by  reason  merely  that  they 
are  in  restraint  of  trade,  be  unlawful  so  as  to  render  void  or  voidable 
any  agreement  or  trust."  But  by  s.  4,  "nothing  in  this  Act  shall 
enable  any  court  to  entertain  any  legal  proceeding  instituted  with 
the  object  of  directly  enforcing,  or  recovering  damages  for  the  breach 
of  any  of  the  following  agreements";  and  certain  agreements  are 
specified,  chiefly  of  a  kind  operating  in  restraint  of  trade,  which  are 
thus  taken  out  of  the  Act  and  remain  as  at  common  law  (a) . 

Upon  the  same  principle  a  combination  of  traders  for  purposes 
operating  in  unreasonable  restraint  of  trade  is  illegal  and  void:  as 
a  by-law  or  rule  of  a  trading  corporation  imposing  restrictions  upon 
workmen  in  the  trade  (b);  or  restraining  sale  of  goods  except  to 
members  of  the  corporation  (c);  or  restraining  the  employment  of 
persons  leaving  the  service  of  members  of  an  association  by  fellow 
members  without  their  consent  (d) ;  and  a  bond  entered  into  by  the 
millowners  of  a  district,  conditioned  to  carry  on  their  works,  in  regard 
to  wages  and  the  engaging  of  workmen  and  the  times  of  work,  accord- 
ing to  the  resolutions  of  a  majority  of  their  number,  was  held  void  (e) . 
But  a  combination  of  traders  for  the  purpose  of  sharing  the  trade 
equally  and  avoiding  competition  between  themselves,  is  valid ;  unless 
accompanied  with  unreasonable  restraints  upon  the  parties  (/) .  A 
combination  of  quarry  owners,  for  one  to  tender  for  a  contract  and  to 
buy  the  stone  from  the  others,  who  were  not  to  compete  with  his 
tender,  was  held  valid;  and  one  of  them  who  tendered  in  breach  of 
the  agreement  was  restrained  by  injunction  (g),  and  a  combination  of 
shipowners  to  give  special  advantages  to  shippers  who  dealt  with 
them  exclusively,  and  to  charge  freights  below  other  shipowners  for 
the  purpose  of  excluding  competition,   whether  or  not  invalid  as 

(z)  See  Gibspn  v.  Zawson  (1891),  61  L.  J.  M.  C.  9;   [1891]  2  Q.  B.  545. 

(a)  YorTcsMre  Miners'  Assn.  v.  Howden  (1905),  74  L.  J.  K.  B.  511;  [1905] 
A.  C.  256;  Goznmf  v.  Bristol,  W.  Eng.  and  8.  Wales  Soc.  (1909),  78  L.  J.  K.  B. 
i616;:  [1909]  1  K.  B.  901;  Rtissell  v.  Amalgamated  Soc.  of  Carpenters  and 
Joiners  (1910),  79  L.  J.  K.  B.  507;   [1910]  IK.  B.  i506. 

(J)  Tailors  of  Ipswich  case  (1615),  11  Co.   53. 

(o)   Gwnmalcers'  Co.   v.   Fell  (1742),  Willes,  384. 

{d)  Mineral  Water  Society  v.  Booth  (1887),  36  Ch.  D.  465. 

(e)  Hilton  V.  Eckersley  {l?S(,) ,  25  L.  J.  Q.  B.  199;   6  E.   &  B.   47. 

(/)  Collins^y.  Loche  (1879),  48  L.  J.  P.  C.  68;  4  Ap.  :0a.  674;  Evans  #  Co. 
V.  Heathcote  (1918),  87  L.  J.  K.  B.  593;   [1918]  1  K.  B.  418. 

(?)  Jones  V.  North  (1875),  44  L.  J.  0.  388;  L.  B.  19  Eq.  426. 
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between  tke  members,  was  held  to  give  no  cause  of  action  for  the  loss 
sustained  by  a  competing  shipowner  {h) . 

In  many  professions  and  trades  restrictions  and  regulations  affect- 
ing contracts  are  imposed  by  statutes,  as  to  the  qualifications  of 
persons  and  the  conduct  of  business.  The  most  important,  and  the 
one  affecting  generally  the  conduct  of  business,  is  that  imposed  by 
sect.  1  of  the  Companies  Consolidation  Act,  1908.  "  No  company, 
association  or  partnership  consisting  of  more  than  ten  persons  shall 
be  formed  for  the  purpose  of  carrying  on  the  business  of  banking," 
and  ''  no  company,  association  or  partnership  consisting  of  more  than 
twenty  persons  shall  be  formed  for  the  purpose  of  carrying  on  any 
other  business  that  has  for  its  object  the  acquisition  of  gain  by  the 
company,  association  or  part;nership,  or  by  the  individual  members 
thereof,"  unless  it  is  registered  as  a  company  under  the  Act,  unless 
otherwise  incorporated  or  is  formed  to  work  mines  in  the  jurisdiction 
of  the  stannaries  court.  The  true  names  of  any  person  or  firm  must 
be  disclosed  and  registered  under  penalty  {inter  alia)  of  having  the 
contracts  declared  unenforceable  in  legal  proceedings  by  the  Registra- 
tion of  Business  Names  Act,  1916.  It  is  also  to  be  borne  in  mind  that 
in  some  cases  the  prohibition  is  absolute  (i),  while  in  others  single  (fc) 
or  isolated  (l)  transactions  are  not  brought  within  the  purview  of  the 
statute.  With  these  general  observations,  an  examination  of  some 
of  the  more  impertant  statutes  may  be  undertaken. — By  the  SoHoi- 
tors  Acts,  a  solicitor  is  required  to  be  duly  adniitted  and  enrolled,  and 
to  have  a  stamped  certificate,  as  conditions  of  acting  as  a  solicitor  (m) . 
And  by  the  Solicitors  Act,  1874,  s.  12,  it  is  provided  that,  "  no  costs, 
fee,  reward,  or  disbursement  on  account  of  any  act  or  proceeding  done 
or  taken  by  any  person  who  acts  as  an  attorney  or  solicitor,  without 
being  duly  qualified  so  to  act,  shaU  be  recoverable  in  any  action,  suit, 
or  'matter  by  any  person  or  persons  whomsoever  "  (w) .  By  this  enact- 
ment the  client  who  retained  the  solicitor  is  also  deprived  of  his 

{h)  Mogul  8.S.  Co.  v.  Maogregor  (1891),  61  L.  J.  Q.  B.  295;   [1892]  A.  C.  25. 

(«)  Taylor  v.  Crowland  Gas  #  Coke  Co.  (1854),  23  L.  J.  Ex.  254;  10  Ex. 
293;    Yoimg  v.  Leamington  Corp.  (1883),  52  L.  J.  Q.  B.  713;   8  App.  Cas.  517. 

(k)  Johnson  v.  Hudson  (1809),  11  East,  180;  Newman  v.  Oughton  (1911),  80 
L.  J.  K.  B.  673;   [1911]  1  K.  B.  792. 

(0  Litchfield  V.  Dreyfus  (1906),  75  L.  J.  K.  B.  447;   [1906]  1  K.  B.  584. 

(m)  6  &  7  Vict.  0.  73;  23  &  24  Viet.  o.  127;  33  &  34  Vict.  c.  65;  37  &  38 
Vict.  c.  66;  51  &  52  Vict.  o.  65.  See  Re  Hope  (1872),  L.  R.  7  Oh.  766;  Fowler 
V.  Monmouthshire  Ry.  #  Coital  Go.  (1879),  48  L.  J.  Q.  B.  457;  4  Q.  B.  D.  334; 
Re  Horton  (1882),  51  L.  J.  Q.  B.  309;   8  Q.  B.  D.  434. 

(«)  See  Taylor  v.  Crowland  Gas  #  Cohe  Co.  (1854),  23  L.  J.  Ex.  254;  10  Ex. 
293;    Verlander  v.   Eddolls  (1881),  51  L.  J.  Q.  B.  55. 
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remedy  for  costs,  though  he  had  no  notice  of  thje  disqualification  (o)  .— 
By  the  Solicitors  Act,  1870,  s.  4,  a  solicitor  may  make  an  agreem,ent 
in  writing  for  the  payment  of  services  and  disbursements  as  solicitor, 
subject,  as  to  business  in  any  suitor  action,  to  allowance  by  the  taxing 
officer  of  the  court;  and  with  a  saving,  sect.  11,  of  piUrchases  by  a 
solicitor  of  the  interests  of  his  client  in  any  suit,  and  of  agreements 
for  payment  only  in  the  event  of  success  in  a  suit.  The  direction  as 
to  writing  is  a  condition  to  the  validity  of  the  agreement  (p) ;  but 
an  agreement  not  to  charge  anything  for  costs  need  not  be  in 
writing  (q).  The  agreement  may  be  enforced  by  the  solicitor,  if 
it  is  signed  by  the  client,  and  it  is  not  necessary  that  it  should  also 
be  signed  by  the  solicitor  (r).  And  by  the  same  Act,  sect.  16,  a 
solicitor  may  take  security  from  his  client  for  future  fees,  charges 
and  disbursement.  The  Solicitors'  Remuneration  Act,  1881,  s.  8, 
enables  a  solicitor  and  cUent  to  agree  respecting  remuneration  in 
non-oontentious  business,  and  the  section  expressly  provides  that 
the  agreement  must  be  in  writing  signed  by  the  party  to  be  bound 
thereby'  or  his  agent  in  that  behalf  (s) . 

By  the  Medical  Act,  1858,  s.  32,  "no  person  shall  be  entitled  to 
recover  any  charge  in  any  court  of  law  for  any  medical  or  surgical 
advice,  attendance,  or  for  the  performance  of  any  operation,  or  for 
any  medicine  which  he  shall  have  both  prescribed  and  supplied, 
unless  he  shall  prove  upon  the  trial  that  he  is  registered  under  this 
Act."  And  he  must  prove  not  only  that  he  is  registered  at  the  time 
of  the  trial,  but  also  that  he  was  registered  when  the  charge 
accrued  (i).  This  section  applies  to  a  foreigner  practising  in  this 
country,  and  whether  the  patient  himself  or  a  third  party  is  liable 
to  pay  the  charge  for  medical  attendance;  but  it  does  not  apply  to 
a  charge  by  an  unregistered  assistant  against  his  employer  for  his 
services  (u) .  An  unregistered  person  may  practise  medicine  through 
the  medium  of  registered  persons,  but  he  cannot  himself  practise 
with  registered  persons  as  assistants;   nor  can  a  registered  person' 

(o)  Fowler  v.  Monmouth  By.  (1879),  48  L.  J.  Q.  B.  457;  4  Q.  B.  D.  334; 
Irwin  V.  Sanger  (1888),  58  L.  J.  Q.  B.  64. 

(j>)  Re  Rmsell  (18fi5),  54  L.  J.  C.  948;   30  Cli.  D.  114. 

(?)  Clare  v.  Joseph  (1907).  76  L.  J.  K.  B.  724;  [1907]  2  K.  B.  369.  See 
Chmdry  v.  Sainsbwij  (1910),  79  L.  J.  K.  B.  713;    [1910]  1  K.  B.  645. 

(r)  Re  Thompson  (1893),  63  L.  J.  Q.  B.  187;  [1894]  1  Q.  B.  462;  Re  J.  H. 
Jones  (1895),  64  L.  J.  C.  832;  [1895]  2  Ch.  719;  Bake  v.  French  (1907),  76 
L.  J.  C.  605;   [1907]  2  Ch.  215. 

(s)  Re  Frape  (1893),  62  L.  J.  C.  473;  [1893]  2  Ch.  284;  Re  Baylis  (1896),  65 
L.  J.  0.  612;   [1896]  2  Ch.  107. 

(t)  Leman  v.  Romeley  (1874),  44  L.  J.  Q.  B.  22;  L.  R.  10  Q.  B.  66. 

(«)  J)e  la  Rom  v.  Rneto  (1864),  33  L.  J.  C.  P.  262;   16  C.  B.  N.  S.   578 
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engage  unregistered  persons  to  practise  medicine  (a;) . — By  the 
Medical  Act,  1886,  s.  6,  "a  registered  medical  practitioner  shall  be 
entitled  to  practise  medicine,  surgery,  and  midwifery  in  the  United 
Kingdom  and  (subject  to  any  local  law)  in  any  other  part  of  Her 
Majesty's  dominions  and  to  recover  any  expenses,  charges  or  fees;" 
unless  he  is  a  fellow  of  a  college  of  physicians,  the  fellows  of  which  are 
prohibited  by  by-law  from  recovering  at  law  their  expenses,  charges 
or  fees ;  in  which  case  such  by-law,  so  long  as  it  is  in  force,  may  be 
pleaded  in  bar  of  any  legal  proceedings.  Before  these  Acts  a 
physician  was  presumed  by  custom  to  make  no  charge  for  his  services, 
and  his  fees  were  presumptively  gratuitous;  but  he  was  not  precluded 
by  law  or  custom  from  making  a  legal  contract  for  payment  {y) .  A 
physician  is  now  entitled  to  recover  his  expenses,  charges  and  fees 
under  the  above  Act;  subject  to  any  by-law  of  a  college  to  the 
contrary  {z). — By  the  Apothecaries  Act  (55  Geo.  3,  c.  194),  s.  14, 
no  person  can  practise  as  an  apothecary  without  a  certificate  from 
the  Apothecaries  Company;  and  by  sect.  21,  "  No  apothecary  shall 
be  allowed  to  recover  any  charges  claimed  by  him  in  any  court  of 
law,  unless  such  apothecary  shall  prove  on  the  trial  that  he  has 
obtained  a  certificate  to  practise."  The  Medical  Act  does  not  repeal 
this  Act,  nor  dispense  with  the  certificate  required  by  it  (a) .  And 
the  qualification  must  exist  at  the  time  of  the  services  rendered  (6). — ■ 
By  the  Pharmacy  Act,  1868,  s.  1,  it  is  unlawful  under  a  penalty  for 
any  person  to  sell  or  dispense  poisons,  or  to  assume  the  title  of  chemist 
or  druggist,  unless  such  person  shall  be  a  pharmaceutical  chemist 
registered  under  the  Act,  and  conform  to  such  regulations  as  to  the 
keeping  and  selling  poisons  as  may  be  prescribed  by  the  Pharmaceuti- 
cal Society  (c). — The  Dentists  Act,  1878,  and  the  Veterinary  Sur- 
geons Act,  1881,  contain  similar  provisions  against  the  recovery  of 
any  fee  or  charge  for  acting  in  those  professions,  unless  registered 
as  a  qualified  practitioner.  A  dentist  may  recover  the  price  of 
material,  such  as  gold  and  false  teeth,  supplied  by  him  to  a  patient 


(is)  Davim  v.  Mahuna  (18&5),  54  L.  J.  O.  1148;  29  Ch.  D.  596;  Hon-arth  v. 
Brearley  (1887),  56  L.  J.  Q.  B.  543;  19  Q.  B.  D.  303. 

(y)  Charley  v.  Bolcot  (1791),  4  T.  E.  317;  Veitch  v.  Smsell  (1842),  12 
L.  J.  Q.  B.  13;  3  Q.  B.  928. 

{z)  Gibbon  t.  Budd  (1863),  32  L.  J.  Ex.  182;   2  H.   &  C.  92. 

(«)  Leman  v.   Fletcher  (1873),  42  L.  J.  Q.  B.  214;   L.  R.  8  Q.   B.  319. 

(J)  Leman  v.   liouselexj  (1874),  44  L.  J.  Q.  B.  22;   L.  R.   10  Q.  B.  66. 

(o)  Pharina.c.  Society  v.  London  Supply  Assn.  (1880),  49  L.  J.  Q.  B.  736;  5 
Ap.  Ca.  857;  Templeman  v.  Traford  (1881),  51  L.  J.  M.  C.  4;  8  Q.  B.  D.  397; 
Pharrmc.  Society  v.  Wheeldon  (1890),  59  L.  J.  Q.  B.  400;  24  Q.  B.  D.  683; 
Pharmac.  Society  v.  Mercer  (1909),  79  L.  J.  K.  B.  50;    [1910]  1  K.  B.  74. 


ILLEGALITY.  553 

although  he  is  not  registered  (d) ;  but  he  must  not  describe  himself 
as  a  dentist  (e). 

The  Pawnbrokers  Act,  1872,  defines  the  terms  "  pawnbrokers  " 
and  "  pledges  "  for  the  purpose  of  the  Act,  and  regulates  the  con- 
duct of  the  business,  the  contract  of  pawn,  the  redemption  of  pledges 
and  the  sale  of  unredeemed  pledges.  By  sect.  14,  "  a  pawnbroker 
shall  on  taking  a  pledge  in  pawn  give  to  the  pawner  a  pawn  ticket, 
and  shall  not  take  a  pledge  in  pawn  unless  the  pawner  takes  the  pawn 
ticket."  The  ticket  in  the  form  provided  in  the  schedule  to  the  Act 
contains  the  terms  of  the  contract.  By  sect.  24,  a  pawnbroker  may 
make  a  special  contract  in  respect  of  a  loan  of  above  forty  shillings, 
in  the  form  therein  provided.  The  pawnbroker  has  the  right  at 
common  law  of  recovering  the  deficiency  from  the  borrower,  if  a 
sale  of  the  pledge  produces  less  than  the  amount  of  the  loan;  which 
right  is  not  impliedly  excluded  by  the  statutory  contracts  (/).  By 
sect.  45,  penalties  are  imposed  on  offences  against  the  Act;  but  with 
a  saving,  sect.  51,  of  the  validity  of  contracts  of  pawn  and  other  con- 
tracts of  the  pawnbroker  so  offending. 

By  the  Money-lenders  Act,  1900,  the  policy  of  the  usury  laws  has 
been  in  part  reverted  to,  in  the  case  of  money  lent  after  November  1, 
1900  (g).  By  the  definition  clause,  the  expression  "  money-lender  " 
includes  "  every  person  whose  business  is  that  of  money-lending,  or 
who  advertises  or  announces  himself  or  holds  himself  out  in  any  way 
as  carrying  on  that  business  ";  but  does  not  include  any  pawnbroker, 
or  friendly  society,  or  building  society,  or  loan  society,  or  body 
corporate  empowered  by  special  Act  of  Parliament  to  lend  money, 
or  person  bona  fide  carrying  on  the  business  of  banking  or  insurance, 
or  bona  fide  carrying  on  any  business  not  having  for  its  primary 
object  the  lending  of  money,  or  any  body  corporate  exempted  by 
order  of  the  Board  of  Trade  {h).  The  borrower  must  establish  in 
the  first  instance  that  the  lender  is  a  money-lender  within  the  defini- 
tion (i);  and  this  is  not  proved  by  a  single  transaction  (k).  Where 
a  number  of  isolated  transactions  is  shown,  the  court  must  determine 
whether  the  facts  proved  show  that  a  business  of  money-lending 


{d)  Seymour  v.  Piokett  (1905),  74  L.  J.  K.  B.  413;   [1905]  1  K.  B.  715. 

(e)  Slain  v.  King  (1918),  87  L.  J.  K.  B.  993;    [1918]  2  K.  B.  30. 

(/)  Jones  V.  Marshall  (18«9),  59  L.  J.  Q.  B.  123;   24  Q.  B.  D.  269. 

(?)  Sect.   7. 

(A)  Sect.  6. 

(0  Fagot  V.   Fine  (1911),  105  L.  T.  583. 

(/l)  Newman  v.   Oughton  (1911),  80  L.  J.  K.  B.  673;   [1911]  1  K.  B.   792. 
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exists  (I) .  The  money-lending  transactions  struck  at  are  where  exces- 
sive interest  is  charged,  "  or  where  the  amounts  charged  for  expenses^ 
inquiries,  fines,  bonus,  premium,  renewals,  or  any  other  charges  are 
excessive,  and  that  in  either  case,  the  transaction  is  harsh  and  uncon- 
scionable, or  "  (in  England,  Wales  or  Ireland)  "  is  otherwise  such 
that  a  court  of  equity  would  give  relief."  In  all  these  cases  the 
transaction  may  be  set  aside,  except  as  against  a  bona  fide  assignee 
or  holder  without  notice,  notwithstanding  subsequent  dealings  (m). 
These  are  questions  of  law,  and  the  province  of  the  jury  is  to  find 
the  facts  upon  which  the  court  may  base  its  conclusion  (n).  Where 
the  security  is  taken  in  the  registered  name  of  a  firm,  one  of  the 
members  of  which  is  a  mere  figure  head,  the  security  is  invalid,  but 
a  purchaser  for  value  of  the  security  without  notice  of  the  defect  in 
the  registration  of  the  firm  is  now  protected  (o) .  The  power  to  grant 
relief  under  sect.  1  may  be  exercised  in  the  case  of  "  any  transaction 
which,  whatever  its  form  may  be,  is  substantially  one  of  monej^- 
lending  by  a  money-lender"  (p).  The  "existing  powers  or  juris- 
diction of  any  court  "  are  saved  {q).  A  person  to  whom  the  statute 
applies  must  register  himself  in  his  own  or  his  trade  name  under  the 
Act  under  a  penalty,  but  if  he  fails  to  do  so,  money-lending  contracts 
with  him  will  not  be  void  (r).  It  has  been  decided,  by  analogy  to 
the  decisions  upon  the  Usury  Acts,  that  where  a  borrower  seeks  to 
set  aside  a  transaction,  and  to  obtain  re-delivery  of  securities  given 
for  a  loan,  upon  the  ground  that  the  money-lender  is  not  registered 
under  the  Act,  he  can  only  obtain  relief  upon  the  footing  of  repaying 
the  money  advanced  together  with  interest  (s).  This  decision  does 
not  apply  to  a  claim  to  have  a  declaration  that  the  transaction  is 
invalid  (t);  and  ignores  the  reading  of  the  statute  in  the  House  of 
Lords,  namely,  that  the  jurisdiction  conferred  is  a  new  jurisdiction, 
and  that  the  decisions  under  the  Usury  Acts  afford  no  assistance  in 
arriving  at  its  proper  construction  (m)  .     It  is  also  necessary  that  the 

(0  Litchfield  V.   Dreyfus  (1906),  75  L.  J.  K.  B.  447;   [1906]   1   K.  B.   584; 
Fagot  V.  Fine  (1911),  105  L.  T.  583. 

(m)  Sect.  1.  Samuel  v.  Newbold  (1906),  75  L.  J.  C.  705;  [1906]  A.  C.  461. 
(n)  Abrahams  v.  Dimmock  (1915),  84  L.  J.  K.  B.  802;  [1915]  1  K.  B.  663. 
(o)  Re  Robinson  (1910),  80  L.  J.  C.  39;   [1910]  2  Ch.  571;  Moneylenders  Act,. 

1911    s    1. 

(?/)  Sect.   1,   sub-sect.   4.     Edgelow  v.  McElwee  (1918),  87  L.  J.  K.  B.  783; 

[1918]  1  K.  B.  205. 

(o)  Sect.  1,  aub-sect.  6. 

(c)   Sects.    2,    3.     Whiteman   v.    Sadler  (1910),   79   L.   J.    K.   B.    1050;    [1910] 
A.  C.   514. 

(s)  Lodge  v.  Nat.   Union  Invt.  Co.  (1906),  76  L.  J.  C.  187;    [1907]  1  Ch.  300. 

(0  Chapman  v.    Michaelson   (1908),  78  L.  J.  G.   272;    [1909]    1   Ch.  238. 

(«)  Samuel  v.  Newbold  (1906),  75  L.  J.  C.  705;    [1906]  A.  C.  461. 
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tr.ansaotion  .sho.fild  be  carried  out  at  the  registered  address  of  the 
money-lender  (x);  and  in  the  registered  name  (y). 

The  Tippling  Act  (24  Geo.  2,  c.  40),  s.  12?  "  for  restraining  the 
retailing  of  distilled  spirituous  liquors,"  provides,  sect.  12,  that  no 
person  shall  sue  for  or  recover  any  debt  for  or  on  account  of  any 
sipirituous  liquors,  unless  such  debt  shall  have  been  bona  fide  con- 
tracted at  one  time  to  the  amount  of  twenty  shillings  or  upwards  (z) ; 
also  that  a  retailer  of  spirituous  liquors  taking  a  pawn  or  pledge  for 
a  debt  for  spirituous  liquors  shall  be  liable  to  a  penalty;  and  that 
the  owner  maj'  recover  the  pawn  as  if  it  had  never  been  pledged. 
This  enactment  was  repealed  by  25  &  26  Vict.  c.  38,  "  so  far  only 
as  relates  to  spirituous  liquors  sold  to  be  consumed  elsewhere  than 
on  the  premises  where  sold,  and  delivered  at  the  residence  of  the 
purchaser  thereof  in  quantities  not  less  at  any  time  than  a  reputed 
quart."  By  the  Licensing  (Consolidation)  Act,  1910,  s.  66,  a  person 
may  not  sell  by  retail  any  intoxicating  liquor  without  being  duly 
licensed  to  sell  the  same,  or  at  any  place  where  he  is  not  authorised 
by  his  licence  to  sell  the  same.  And  by  the  County  Courts  Act, 
1888,  s.  182,  "  No  action  shall  be  maintainable  in  any  court  to  recover 
any  debt  in  respect  of  the  sale  of  any  ale,  porter,  beer,  cider,  or  perry 
which  was  consumed  on  the  premises  where  sold  or  supplied,  or  in 
respect  of  any  money  or  goods  lent  or  supplied,  or  of  any  security 
given  for  the  obtaining  of  an}'  such  ale,  porter,  beer,  cider  or  perry." 

The  Game  Act,  1831,  prohibits  the  sale  of  game  birds  after  ten 
days  from  the  day  when  it  becomes  unlawful  to  kill  such  game;  and 
also  prohibits  the  selling  of  game  by  an  unlicensed  person,  or  a 
purchase  of  game  from  him  during  the  prohibited  period  (a).  The 
Act  does  not  apply  to  game  birds  killed  abroad  (b).  The  Ground 
Game  Act,  1880,  provides,  sect.  1,  that  "  every  occupier  of  land  shall 
have,  as  incident  to  and  inseparable  from  the  occupation  of  the  land, 
the  right  to  kill  and  take  ground  game  thereon  ";  and  sect.  3,  that 
"  every  agreement,  condition  or  arrangement  which  purports  to  divest 
or  alienate  the  right  of  the  occupier  as  declared  given  and  reserved 
to  him  by  this  Act,"  shall  be  void. — The  Weights  and  Measures 

(«)  Cornelius  v.  Phillips  (1917),  87  L.  J.  K.  B.  246;   [1918]  A.  C.  199. 

(y)  Whiteman  v.  Sadler  (1910),  79  L.  J.  K.  B.  1050;  [1910]  A.  C.  514; 
Peizer  v.  Leflcowitz  (1912),  81  L.  J.  K.  B.  718;    [1912]  2  K.  B.   235. 

(z)  Scott  V.  Oilmore  (1810),  3  Taunt.  266;  Hughes  v.  Done  (1840),  10  L.  J. 
Q.  B.  65;  1  Q.  B.  294.  See  PhAlpott  v.  Jones  (1S34),  4  L.  J.  K.  B.  65;  2 
A.  &  E.  41.  , 

(a)  Porritt  v.  JBaTcer  (1855),  10  Ex.  759;  Cooke  v.  Trevener  (1910),  80  L.  J. 
K.  B.  118;   [1911]  1  K.  B.  9. 

(6)  Guyer  v.  Reg.   (1889),  58  L.  J.  M.  C.  81;  23  Q.  B.  D.   100. 
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Act,  1889,  enacts,  sect.  20,  that  "  all  coal  shall  be  sold  by  weight 
only  "  except  as  therein  provided;  and  sect.  21,  that  the  seUer  shall 
deliver  a  weight  tickefr  ia  the  form  in  the  schedule  to  the  Act  with 
any  quantity  of  coal  exceeding  two  hundredweight  delivered  to  a 
purchaser.  The  seller  cannot  recover  the  price  of  coals  sold  in  viola- 
tion of  the  statute  (c).— The  London  Bread  Act,  1822,  and  the  Bread 
Act,  1836,  prohibit  the  sale  of  bread  in  any  other  manner  than  by 
weight,  with  a  proviso  excepting  fancy  bread  (c^).— The  Act  32  & 
33  Vict.  0.  24,  re-enacting  2  &  3  Vict.  c.  12,  s.  2,  prohibits  the 
printing  and  the  publishing  of  any  paper  or  book,  on  which  the 
name  and  abode  of  the  printer  shall  not  be  printed;  and  no  action 
will  lie  to  recover  the  price  of  such  printing  (e). 

Contracts  for  the  payment  of  wages  otherwise  than  in  money  are 
rendered  void  by  the  Truck  Act,  1831.  This  statute  was  extended 
by  the  Truck  Amendment  Act,  1887,  so  as  to  render  void  contracts 
by  a  servant  to  spend  his  wages  at  particular  shops  (/).  And  con- 
tracts respecting  deductions  from  wages  are  also  struck  at  by  the 
Truck  Acts  of  1887  and  1896,  and  the  Hosiery  Manufacture  (Wages) 
Act,  1874  {g). 

The  statute  29  Car.  2,  c.  7,  s.  1,  enacts  that  "  no  tradesman, 
artificer,  workman,  labourer,  or  other  person  whatsoever,  shall  do  or 
exercise  any  worldly  labour,  business,  or  work  of  their  ordinary 
callings  upon  the  Lord's  Day,  or  any  part  thereof  (works  of  necessity 
and  charity  only  excepted)";  and  that  every  person  offending  in 
the  premises  shall  forfeit  a  penalty.  Contracts  which  are  not  in  the 
ordinary  callings  of  such  persons  are  not  within  the  statute;  nor  if 
made  on  Sunday  are  they  void  at  common  law  {h).    A  farmer  is  not 

(c)  See  Cundell  v.  Dawson  (1847),  17  L.  J.  G.  P.  311;  4  0.  B.  376;  Smith  v. 
Wood  (1889),  59  L.  J.  Q.  B.  5;  24  Q.  B.  D.  23;  Paul  v.  Hare/reaves  (1908),  77 
L.  J.  K.  B.  535;  [1908]  2  K.  B.  289;  Xyle  v.  Dunsdon  (1908),  77  L.  J.  K.  B. 
547;    [1908]   2  K.  B.  293. 

(d)  L.  C.  C.  V.  Read  (1899),  69  L.  J.  Q.  B.  39;  [1900]  1  Q.  B.  288;  Gosc  v. 
Bleines  (1902),  71  L.  J.  K.  B.  437;  [1902]  1  K.  B.  670;  Lyons  #  Co.  v. 
Houghton  (1915),  84  L.  J.  K.  B.  979;   [1915]  1  K.  B.  489. 

(e)  Bensley  v.  Bignold  (1822),  5  B.  &  Aid.  335;  Bay  v.  Hemming  (1861),  4 
L.  T.  443. 

'  (/)  See  Chawner  v.  Cummings  (1846),  15  L.  J.  Q.  B.  161;  8  Q.  B.  311;  Smith 
V.  Walton  (1877),  47  L.  J.  C.  P.  45;  3  0.  P.  D.  109;  &ould  v.  Haynes  (1889), 
59  L.  J.  M.  C.  9;  Himt  v.  (?.  N.  Sy.  (1891),  «0  L.  J.  Q.  B.  216;  [1891]  1 
Q.  B.  601. 

(g)  See  Willis  v.  Thorpe  (1874),  44  L.  J.  Q.  B.  137;  L.  R.  10  Q.  B.  383; 
Hewlett  V.  Allen  (1894),  63  L.  J.  Q.  B.  608;  [1894]  A.  .O.  383;  Williams  v. 
North's  Nav.   Coll.   (1905),  75  L.  J.  K.  B.  334;    [1906]  A.  C.  136. 

{h)  Drury  v.  Befontaine  (1808),  1  Taunt.  131;  Searfe  v.  Morgan  (1838),  7 
L.  J.  Ex.  324;  4  M.  &  W.  270. 
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within  the  statute  (i);  nor  is  a  solicitor  (fc);  nor  the  owner  of  a 
stage  coach  (I);  nor  a  hairdresser  (to).  It  is  not  an  offence  against 
the  statute  for  a  baker  to  bake  meat  and  pastry  for  customers  (n). 
A  party  cannot  sue  upon  a  contract  which  he  has  maide  in  violation 
of  the  statute;  thus  a  horsedealer  who  has  bought  a  horse  with  a 
warranty  on  Sunday  cannot  sue  for  a  breach  of  the  warranty  (o). 
But  a  party  charged  with  a  contract  cannot  assert  his  own  violation 
of  the  statute  in  defence,  without  proof  that  the  other  party  knew 
him  to  be  exercising  his  ordinary  calling,  or  was  himself  exercising 
his  ordinary  calling  in  violation  of  the  statute  (p) .  The  property  in 
goods  may  pass  under  an  executed  contract  within  the  statute;  and 
a  lien  may  be  acquired  for  the  price  of  work  done  under  it  (q).  And 
a  party  may  be  charged  upon  a  contract  or  promise  subsequently  made 
in  respect  of  a  transaction  which  is  avoided  by  the  statute  (r). — 
Further  restrictions  are  imposed  upon  the  general  right  to  trade  by 
limitation  of  the  hours  during  which  shops  may  be  kept  open  for 
trading  by  the  Shops  Act,  1912. 

The  Weights  and  Measures  Act,  1878,  provides  imperial  standards 
for  the  weights  and  measures  to  be  used  throughout  the  United 
Kingdom.  And  by  sect.  19,  "  Every  contract  or  dealing  made  or  had 
in  the  United  Kingdom  for  any  work,  goods  or  other  thing  which  is 
agreed  for  by  weight  or  measure  shall  be  deemed  to  be  made  and  had 
according  to  one  of  the  imperial  weights  or  measures  ascertained 
by  this  Act,  or  to  some  multiple  or  part  thereof,  and  if  not  so  made 
or  had  shall  be  void  "  (s).  Sect.  21  provides  that  the  weights  and 
measures  of  the  metric  system,  and  decimal  sub-divisions  of  imperial 
weights  and  'measures  may  be  used  in  contracts  or  dealings.  The 
measures  expressed  in  a  contract  are  construed  presumptively  to  mean 
statutory  measures,  notwithstanding  a  local  customary  meaning  of 
the  terms  used  (t). — The  Coinage  Act,  1870,  s.  6,  enacts  that  "  every 

(i)  Seg.  V.  Silvester  (1&63),  33  L.  J.  M.  C.  79;   4  B.  &  S.   927. 

(A)  Peate  v.  Dicken  (1834),  4  L.  J.  Ex.  28;   1  Cr.  M.  &  E.  422. 

(0  Sandiman  v.   Breach  (1827),  5  L.  J.  0.  S.  K.  B.  298;   7  B.   &  O.  96. 

(m)  Palmer  v.  Snow  (1901),  69  L.  J.  Q.  B.  356;    [1901]   1  Q.  B.   725. 

(«)  Rex  V.    Younffe>-  (1793),  5  T.   R.  449. 

(o)  Fennell  v.  Midler  (1826),  4  L.  J.  0.  S.  K.  B.  207;   5  B.   &  C.  406. 

(?>)  Bloxwme  v.   Williams  (1824),  2  L.  J.  0.  S.  K.  B.  224;   3  B.   &  0.  232. 

(?)  Soarfe  v.  Morgan  (1838),  7  L.  J.  Ex.  324;   4  M.  &  W.  270. 

()•)  Smith  V.  Sparrow  (1827),  5  L.  J.  0.  S.  C.  P.  80;  4  Bing.  84;  Williams 
V.  Paul  (1830),  8  L.  J.  0.  S.  C.  P.  280;  6  Bing.  653;  see  Simpson  v.  Nioholls 
(1838),  7  L.  J.  Ex.  117;  3  M.  &  W.  240;  5  M.  &  W.  702. 

(s)  See  Rosseter  v.  Cahlmann  (1853),  22  L.  J.  Ex.  128;  8  Ex.  361;  Hughes  v. 
Humphreys  (1854),  23  L.  J.  Q.  B.  356;  3  E.  &  B.  954;  Giles  v.  Jones  (1855) 
24  L.  J.  Ex.  259;  11  Ex.  393. 

(0  St.   Cross   (Master)  v.  Howard  de  Walden  (Lord)  (1795),  6  T.   E.  338. 
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•contract,  instrument  and  security  for  money,  and  every  transaction 
whatever  relating  to  money  or  involving  the  payment  of  or  the 
liability  to  pay  money  shall  be  made  according  to  the  coins  which 
are  current  and  legal  tender  in  pursuance  of  this  Act,  and  not  other- 
wise, unless  made  according  to  the  currency  of  some  British  possession, 
or  some  foreign-  state." 

Trading  with  a  public  enemy  is  illegal  at  common  law;  and  con- 
tracts involving  such  illegality  are  void  (m).— The  insurance  of  an 
enemy's  ships  or  goods  is  illegal,  as  tending  to  protect  the  enemy's 
trade ;  so  also  the  insurance  of  ships  or  goods  engaged  in  illegal  trading 
with  an  enemy  (x) .  The  British  agent  who  insures  an  enemy's  pro- 
perty in  his  own  name  oannot  recover  upon  the  policy;  although  he 
has  an  interest  on  account  of  a  debt  due  to  him  from  the  enemy  («/) . 
But  there  is  nothing  illegal  in  an  insurance  against  a  hostile  seizure 
in  anticipation  of  an  actual  declaration  of  war  (2).  And  where  a 
company  incorporated  in  a  British  colony,  was  also  incorporated  in 
a  foreign  country  to  obviate  certain  legal  difficulties  without  altering 
the  status  of  the  company,  it  was  held  that  a  policy  of  insurance 
-effected  by  the  company  continued  in  force,  notwithstanding  the 
declaration  of  war  between  Great  Britain  and  the  foreign  country  in 
which  the  company  was  also  incorporated,  so  as  to  enable  it  to  recover 
for  a  hostile  seizure  made  by  the  foreign  country  within  its  own 
territories  (a). — The  trading  with  an  enemy  or  by  an  enemy  may  be 
licensed  by  the  Crown,  whereupon  an  insurance  of  the  goods  or  of 
the  ship  engaged  in  the  trade  is  legalised;  and  the  British  agent 
in  whose  name  it  is  effected  may  then  recover  on  the  policy  (b). 
Licences  to  trade  are  construed  liberally,  and  a  misdescription  of  a 
party  applying,  if  made  without  fraud,  does  not  vacate  the  licence 
or  vitiate  a  policy  effected  upon  it  (c) .  An  alien  enemy  domiciled 
in  this  country,  and  specially  licensed  to  reside  and  trade,  may  insure 
and  recover  in  his  own  name.  "  The  Crown  may  exempt  any  persons 
and  any  branch  of  commerce,  in  its  discretion,  from  the  disabilitiee 

(«)  Per  cur.  Potts  v.  Bell  (1800),  8  T.  R.  561;  Esposito  v.  Bowden  (1857),  27 
L.  J.  Q.  B.  17;  7  E.  &  B.  763. 

(«)  Vandyck  v.  Hewitt  (1800),  1  East,  96;  Furtado  v.  Rodgers  (1802),  3 
B.  &  P.  191. 

{y)  Brandon  v.  Nesbitt  (1794),  6  T.  B.  23. 

Iz)  Jan&on  v.  Driefontein  Mines,  Ltd.  (1902),  71  L.  J.  K.  B.  857;  [1902] 
A.  C.  484. 

(a)  Nic/el  Gold  Co.  v.  Ho^e  (1901),  70  L.  J.  Q.  B.  1006;   [1901]  2  K.  B.  849. 

(b)  Kensington  v.    Inglis   (1807),  8  East,  273. 

(e)  Flindt  v.  Scott  (1814),  5  Taunt.  674;  Vaughan  v.  Lemcke  (1825),  7 
Dowl.  &  K.  236;  affg.  (1824),  21..  J.  0.  S.  C.  P.  44;  1  Bing.  473. 
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and  forfeitures  arising  out  of  a  state  of  war,  and  its  licence  for  such 
purpose  ought  to  receive  the  most  liberal  construction  "  (<?);  but  a 
licence  to  trade  given  to  British  subjects  does  not  authorize  them  to 
trade  as  agents  for  an  alien  enemy  (e);  or  for  other  British  subjeots 
unless  the  licence  is  intended  to  cover  them  (/) . 

A  w^ager  is  defined  as  "  a  contract  by  A.  to  pay  money  to  B.  on 
the  happening  of  a  given  event,  in  consideration  of  B .  paying  money 
to  him  on  the  event  not  happening  "  (gr) ;  and  the  contract  may  be 
substantially  a  wager  upon  the  happening  of  the  event,  though  it 
be  disguised  in  the  form  of  a  sale  of  goods  or  a  remuneration  for 
services  {h). — ^At  common  law  wagers  concerning  matters  in  which 
the  only  interest  of  the  parties  was  that  created  by  the  bet  were  not 
per  se  unlawful,  and  an  action  might  be  maintained  to  recover  the 
sum  wagered  (i) .  The  exceptions  were,  firstly,  where  the  result  could 
only  bo  determined  by  giving  indecent  evidence,  or  tended  to  disturb 
the  peace  of  the  individual,  or  of  society:  as  in  the  case  of  a  wager 
respecting  the  sex  of  a  person  (fc);  or  whether  an  unmarried  woman 
had.  a  child  (Z).  The  second  exception  was  where  the  wager  arose 
respecting  a  matter  prohibited  by  statute.  Thus  the  legislature 
having  prohibited  horse  races  for  a  smaller  sum  than  50L,  a  wager 
on  a  horse  race  so  rendered  illegal  cannot  be  recovered  (m) ;  so  too  a 
wager  respecting  the  manner  of  playing  an  illegal  game  was  held 
not  to  be  enforceable  by  action  (re) .  The  third  exception  was  where 
the  wager  was  void  on  the  ground  of  public  policy :  as  a  wager  between 
two  voters  before  the  poll  began  in  respect  of  the  result  of  a  parlia- 
mentary election  (o);  a  wager  respecting  the  result  of  a  criminal 
trial  (p);  a  wager  respecting  the  amount  of  a  branch  of  the  public 
revenue  (g);  a  wager  on  the  duration  of  life  of  a  foreign  sovereign  (r); 
or  a  wager  by  a  person  that  he  would  not  marry  within  six  years  (s) . 

((?)  Per  cur.    Usparicha  v.  Noble  (1811),  13  East,  340. 

(e)  Mennett  v.   Sonfuim    (1812),   15  East,  477. 

(/)  Bush  V.   Sell   (1812),  16  East,  3. 

(g)  Per  our.  Hampden  v.  Walsh  (1875),  45  L.  J.  Q.  B.  240;   1  Q.  B.  D.  192. 

(A)  Rourhe  v.  Short  (1856),  25  L.  J.  Q.  B.  196;  5  E.  &  B.  904;  lUgginson 
V.  Simpmn  (1877),  46  L.  J.  C.  P.  192;  2  C.  P.  D.  76. 

(i)  Good  V.  Elliott  (1790),  3  T.  R.  693. 

{k)  Da   Costa  v.   Jones   (1778),  Cowp.   729. 

(V)  Sitchbum  v.   Goldsmith  (1815),  4  Camp.  152. 

(m)  Johnson  v.  Saim  (1790),  4  T.  E.  1. 

(«)  Brown  v.  Zeesen  (1792),  2  H.  Bl.  43. 

(o)  Allen  V.   JSeam  (1785),  1  T.  R.  56. 

(p)  Svans  V.  Jones  (1839),  8  L.  J.  Ex.  173;  5  M.  &  W.  77. 

(?)  Atherfold  v.  Beard  (1788),  2  T.  R.  610.  See  Shirley  v.  Sankey  (1800)  2 
B.  &  P.  130.  (?•)  Gilbert  v.   Sykes  (1812),  16  East,  150. 

(s)  Hartley  v.  Rice  (1808),  10  East,  22. 
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The  Gaming  Act,  1845,  s.  18,  enacts:  "  All  contracts  or  agree- 
ments, whether  by  parole  or  in  writing,  by  way  of  gaming  or  wagering 
shall  be  null  and  void;  and  no  suit  shall  be  brought  or  maintained 
in  any  court  of  law  or  equity  for  recovering  any  sum  of  money  or 
valuable  thing  alleged  to  be  won  upon  any  wager,  or  which  shall 
have  been  deposited  in  the  hands  of  any  person  to  abide  the  event 
on  which  any  wager  shall  have  been  made:  provided  always  that 
this  enactment  shall  not  be  deemed  to  apply  to  any  subscription  or 
contribution,  or  agreement  to  subscribe  or  contribute,  for  or  toward 
any  plate,  prize,  or  sum  of  money  to  be  awarded  to  the  winner  or 
winners  of  any  lawful  game,  sport,  pastime  or  exercise."— Time 
bargains  in  stocks  and  shares,  or  agreements  in  the  form  of  a  sale, 
but  with  the  intention  of  paying  only  the  differences  of  prices  at 
futuri'.  times  are  void  as  wagers,  and  are  not  the  less  within  the 
mischief  of  the  statute  because  the  alleged  purchaser  or  seller  has  an 
option  to  take  up  or  deliver  the  stock  (t) ;  and  although  the  brokers 
employed  for  such  purpose  necessarily  enter  into  real  contracts,  and 
may  claim  commission  and  charges  (m).  And  a  gain  resulting  from 
a  gambling  transaction  for  differences  cannot  form  a  consideration 
for  a  contract  (a;).  But  securities  deposited  as  "cover"  for  any 
balance  which  may  be  found  due  on  such  an  illegal  transaction  from 
the  depositor  are  not  "  deposited  to  abide  the  event  upon  which  any 
wager  shall  have  been  made,"  and  may  be  recovered  back  at  any  time, 
although  the  result  of  the  deal  has  been  a  loss  (p),  unless  the  depositee, 
upon  the  happening  of  the  events  to  abide  the  result  of  which  the 
deposit  has  been  made,  has  appropriated  the  "  cover  "  to  the  loss 
before  the  depositor  has  repudiated  the  transaction  (z) . — The  proviso 
applies  only  to  subscriptions  and  contributions  for  prizes  at  lawful 
games  which  are  not  wagers  (a) .  A  wager  or  bet  between  the  players 
at  a  lawful  game  is  not  within  the  proviso  (b).  A  subscription  or 
contribution  of  a  sum  of  money  deposited  by  each  of  two  persons 


(0  Grizewood  v.  Blane  (1852),  H  C.  B.  538;  Ex  p.  Trustee,  Re  Gieve  (1899), 
68  L.  J.  Q.  B.  509;  [1899]  1  Q.  B.  794;  Richards  v.  Starclc  (1911),  80  L.  J. 
K.  B.  213;   [1911]  1  K.  B.  296. 

(«)  Thacker  v.  Hardy  (1879),  48  L.  J.  Q.  B.  289;  4  Q.  B.  D.  685;  Ex  p. 
Rogers  (1880),  15  Ch.  D.  207. 

{x)  Ex  p.  Waud  (1898),  67  L.  J.  Q.  B.  620;   [189i8]  2  Q.  B.  383. 

ly)  Universal  Stock  Exchange  v.  Strachan  (1896),  65  L.  J.  Q.  B.  429;  [1896] 
A.  C.  166. 

(z)  Strachan  v.  Universal  Stock  Exchange  (1895),  65  L.  J.  Q.  B.  178;  [1895] 
2  Q.  B.  697. 

(«)  Higgle  v.  Higgs  (1877),  46  L.  J.  Ex.  721;  2  Ex.  D.  422;  Trimble  v.  Sill 
(1880),  5  Ap.  Ca.  342. 

(J)  Parsons  v.   Alexander  (1855),  24  L.  J.  Q.  B.  277;   6  E.  &  B.  263. 
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to  be  awarded  to  the  one  who  shall  be  the  winner  at  a  lawful  game, 
as  a  horse  race  or  a  foot  race,  is  a  wager,  and  therefore  not  within 
the  proviso  (c).  So  money  deposited  by  two  persons  to  be  paid  to 
one  of  them  if  his  horse  trotted  eighteen  miles  in  an  hour  (d) .  And 
an  agreement  between  two  persons  to  race  their  horses  upon  the  terms 
that  both  horses  should  become  the  property  of  the  winner  (e). — The 
above  enactment  against  the  recovery  of  money  deposited  to  abide 
the  event  of  any  wager  applies  only  to  the  claim'  of  the  winner;  and 
not  to  the  claim  of  a  depositor  to  recover  his  deposit,  which  he  may 
reclaim  at  any  time  before  it  has  been  paid  over  according  to  the  event 
of  the  wager  (/).  Under  a  claim  made  as  winner  of  the  wager,  and 
not  in  repudiation  of  it,  he  is  entitled  to  recover  his  own  deposit  (ff) . — 
The  Betting  Act,  1853,  ss.  1 — 4,  renders  it  illegal  and  penal  for  any 
person  to  keep  or  use  a  house,  office,  or  other  place  for  the  purpose  of 
betting  or  receiving  money  for  bets.  And  by  sect.  6,  any  money  or 
valuable  thing  received  by  any  such  person  as  a  deposit  on  any  bet, 
shall  be  deemed  to  have  been  received  for  the  use  of  the  person  from 
whom  the  same  was  received,  and  may  be  recovered  accordingly. 
This  Act  does  not  affect  the  legality  of  betting  or  wagering  otherwise 
than  by  prohibiting  the  keeping  of  betting-houses,  and  other  places 
for  the  purpose  of  carrying  it  on;  accordingly  a  direction  to  another 
to  make  a  bet  impliedly  conferred  an  authority  to  pay  if  the  principal 
lost  (h).  By  the  Gaming  Act,  1892,  s.  1,  any  promise,  express  or 
implied,  to  pay  any  person  any  sum  of  money  paid  by  him  under 
or  in  respect  of  any  contract  or  agreement  rendered  null  and  void 
by  the  Gaming  Act,  1845,  or  to  pay  any  sum  of  money  by  way  of 
commission,  fee,  reward,  or  otherwise  in  respect  of  any  such  contract, 
or  of  any  services  in  relation  thereto  or  in  connection  therewith,  is 
rendered  null  and  void,  and  no  action  may  be  maintained  to  recover 
any  such  sum  of  money.  The  section  does  not  apply  to  money  lent 
to  pay  bets  already  lost,  still  less  to  a  guarantee  to  secure  an  account 
on  which  the  loser  intends  to  draw  to  pay  the  debts  {i) .  And  where 
one  person  advances  money  for  the  purpose  of  making  bets  on  a 

(c)  Biffffle  V.   Hiffgs  (1877),  46  L.  J.  Ex.  721;   2  Ex.   D.  422. 

(d)  Batsm  v.    Newman   (1876),   1  C.   P.   D.   673. 

(e)  Coombes  v.  Dibble  (1866),  35  L.  J.  Ex.  167;   L.  E.   1  Ex.  248. 
(/)  Hampden  v.   Walsh  (1875i),  45  L.  J.  Q.  B.  238;   1  Q.  B.   D.  189. 

(ff)  Shoolbred  V.  Roberts  (1899),  68  L.  J.  Q.  B.  998;  [1899]  2  Q.  B.  560, 
And  see  S.  C.  on  appeal  (1900),  69  L.  J.  Q.  B.  800;   [1900]  2  Q.  B.   497. 

(h)  Bubb  V.  Yelverton  (1871),  19  W.  E,.  739;  Oldham  v.  Ramsden  (1875),  44 
L.  J.  0.  P.  309;  Read  v.  Anderson  (18S4),  53  L.  J.  Q.  B.  532;  13  Q.  B.  D. 
779. 

(j)  Ex  p.  Lancaster  (19110,  81  L.  J.  K.  B.  70;   [1911]  2  K.  B.  981. 
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joint  account,  an  action  will  not  lie  to  recover  from  the  other  party 
a  proportionate  share  of  the  losses  (fe).  A  principal  may  recover 
from  his  agent  sums  which  the  latter  has  received  from  a  third  party 
in  respect  of  bets  (?).  Money  paid  by  a  person  to  a  stakeholder  to 
abide  the  result  of  a  match  may  be  recovered  back  before  payment 
over  to  the  winner  (m).  But  a  person  who  has  deposited  money  on 
the  result  of  a  boxing  match  at  the  request  of  the  winner  cannot 
recover  from  him  the  amount  deposited,  although  he  has  received 
the  total  value  of  the  stakes  (n). 

By  the  9  Anne,  c.  19,  s.  1,  as  amended  by  5  &  6  Will.  4,  c.  41, 
s.  1,  all  bills  or  other  securities,  where  the  whole  or  any  part  of  the 
consideration  shall  be  for  any  money  or  other  valuable  thing  won 
by  gaming,  or  by  betting  on  the  sides  or  hands  of  such  as  game,  or 
for  the  repaying  of  any  money  knowingly  lent  or  advanced  for  such 
gaming  or  betting,  "  shall  be  deemed  and  taken  to  have  been  made, 
drawn,  accepted,  given,  or  executed  for  an  illegal  consideration." 
The  section  does  not  apply  to  securities  given  in  a  country  where  the 
loan  would  create  an  enforceable  debt  (o) ;  unless  the  contract  is  to 
be  performed  in  this  country  (p).  If  the  consideration  money  is 
advanced  in  pursuance  of  a  stipulation  or  agreement  between  the 
plaintiff  and  the  defendant  that  the  plaintiff  should  be  paid  the 
amount  of  his  wager  out  of  it,  the  security  is  void  under  the  statute; 
but  if  there  is  no  such  stipulation  or  agreement,  and  the  plaintiff 
advanced  the  money  as  a  loan  for  the  defendant  to  dispose  of  as  he 
pleased,  the  deed  was  valid,  although  the  plaintiff  expected  to  be 
paid  out  of  the  money  so  lent  (q).  An  indorsee  for  value  with  notice 
that  the  bill  or  cheque  was  given  in  payment  of  a  wager  cannot  recover 
against  the  acceptor  or  person  giving  the  cheque  (r) .  A  person  who 
had  taken  a  promissory  note  to  secure  money  lent  to  enable  the 
borrower  to  pay  a  wager  which  he  had  already  lost  can  recover  the 
amount  of  the  advance  upon  an  implied  promise  to  pay  (s).     By 

(k)  Safer}/  v.  Mayer  (1900:),  71  L.  J.  Q.  B.  145;   [1901]  1  Q.  B.  11. 

(l)  Be  Mattos  v.  Benjamin  (1893'),  63  L.  J.  Q.  B.  248.  See  Bridger  v. 
Savage  (1885),  54  L.  J.  Q.  B.  464;   15  Q.  B.   D.  363. 

(»»)  O'SuUivan  v.  Thomas  (189S),  64  L.  J.  Q.  B.  398;  [1895]  1  Q.  B.  698; 
Burge  v.  Ashleij  (1900),  69  L.  J.  Q.  B.  538;  [1900]  4  Q.  B.  744.  See  Shoolbred 
V.  Roberts  (1900),  69  L.  J.  Q.  B.  800;    [1900]  2  Q.  B.  497. 

(«)   Carney  v.  Plimmer  (1897:),  66  L.  J.  Q.  B.  415;    [1897]  1  Q.   B.  634. 

(o)  Saxby  v.  Fulton  (1909),  78  L.  J.  K.  B.  781;   [1909]  2  K.   B.  208. 

ip)  MouUs  V.   Owen  (1907:),  76  L.  J.  K.  B.  396;    [1907]   1  K.   B.  746. 

(?)   Hill  V.  Fox  (1859),  4  H.  &  N.  359. 

(r)  Hay  v.  Ayling  (1851),  20  L.  J.  Q.  B.  171;  16  Q.  B.  423;  Woolf  v. 
Hamilton  (1898),  67  L.  J.  Q.  B.  917;    [1898]  2  Q.  B.  337. 

(s)  Ji.v  p.  Pylce  (1«78),  47  L.  J.  Bk.  100;  8  Oh.  B.  754;  Ex  p.  Lancaster  (1911), 
81  L.  J.  K.  B.  70;    [1911]  2  K.  B.  981. 
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sect.  2  of  the  Gaming  Act,  1835,  the  party  actually  paying  the 
amount  due  on  any  note,  bill  or  mortgage  given  in  respect  of  a  lost 
bet  to  an  indorsee,  holder  or  assignee  of  the  security  may  recover  the 
amount  so  paid  from  the  person  to  whom  such  note,  bill  or  mortgage 
was  originally  given  (t);  but  bills  of  exchange  or  promissory  notes 
carry  the  ordinary  presumption  of  consideration  in  favour  of  a  bona 
fide  indorsee  (m).  Where  there  is  a  new  consideration,  and  a  fresh 
promise  can  be  inferred,  a  cheque  or  bill  can  be  used  as  evidence 
of  an  account  stated  (x). 

Insurance  of  marine  risks,  upon  the  terms  of  "  interest  or  no 
interest,"  or  without  further  proof  of  interest  than  the  policy,  which 
therefore  maj'  in  effect  be  wagering  contracts,  were  lawful  at  common 
law  (y).  By  the  Marine  Insurance  Act,  1906,  ss.  4,  5  and  6,  which 
replace  the  earlier  statute  19  Geo.  2,  c.  37,  s.  1,  every  contract  of 
marine  insurance  by  way  of  gaming  or  wagering  is  void,  and  a  con- 
tract is  deemed  to  be  a  gaming  or  wagering  contract  (a)  where  the 
assured  has  not  an  insurable  interest  as  defined  by  the  Act,  and  the 
contract  is  entered  into  with  no  expectation  of  acquiring  such  an 
interest;  or  (b)  where  the  policy  is  made  "  interest  or  no  interest," 
or  "  without  further  proof  of  interest  than  the  policy  itself,"  or 
"  without  benefit  of  salvage  to  the  insurer  "  (unless  there  be  no  possi- 
bility of  salvage),  or  subject  to  any  other  like  term.  And  an  insurable 
interest  is  defined  to  be  "  where  he  (i.e.  the  assured)  stands  in  any 
legal  or  equitable  relation  to  the  adventure  or  to  any  insurable  pro- 
perty at  risk  therein,  in  consequence  of  which  he  may  benefit  by  the 
safety  or  due  arrival  of  insurable  property,  or  may  be  prejudiced  by 
its  loss,  or  by  damage  thereto,  or  by  the  detention  thereof,  or  may 
incur  liability  in  respect  thereof."  And  if  a  person  has  an  insurable 
interest  at  the  date  of  the  loss,  he  may  recover  on  the  policy,  although 
he  had  no  interest  at  the  date  of  the  contract,  and  if  the  risk  be  "  lost 
or  not  lost,"  he  may  recover  although  he  had  no  interest  until  after 
the  loss,  unless  at  the  date  of  effecting  the  insurance,  the  assured  was 
aware  of  the  loss  and  the  insurer  was  not  (z).     It  was  formerly  said 

(0  Dey  V.  Mai/o  (1920),  89  L.  J.  K.  B.  241;   [1920]  ^  K.  B.  346. 

(«)  Fitch  V.  Jones  (1855),  24  L.  J.  Q.  B.  293;  5  E.  &  B.  238;  Zillei/  v.  Rankin 
(1886),  56  L.  J.  Q.  B.  248. 

(«)  Hyams  v.  Stuart  King  (1908),  77  L.  J.  K.  B.  794;   [1908]  2  K.  B.  696. 

{y)  Per  cur.  Cousins  v.  Nantes  (1811),  3  Taunt.  515. 

(2)  Zucena.  v.  Crauftwd  (li802),  3  B.  &  P.  75;  (1806),  2  B.  &  P.  N.  R.  269; 
(1808),  1  Taunt.  325;  Rhind  v.  Wilkinson  (1811),  2  Taunt.  237;  Berridge  v. 
Man  On  Insoe.  (18S6),  56  L.  J.  Q.  B.  556;  18  Q.  B.  D.  346;  Gedge  v.  Royal 
Exchange  Assce.   (1900),  69  L.  J.  Q.  B.  506;   [1900]  2  Q.  B.  214. 
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that  "it  is  the  duty  of  the  court  always  to  lean  in  favour  of  an 
insurable  interest,  if  possible.  Of  course  we  must  not  assume  facts 
which  do  not  exist,  nor  stretch  the  law  beyond  its  proper  limits,  but 
we  ought  to  consider  the  question  with  a  mind,  if  the  facts  and  the 
law  will  allow  it,  to  find  in  favour  of  an  insurable  interest"  (a); 
and  this  seems  to  be  confirmed  by  the  Marine  Insurance  (Gambling 
Policies)  Act,  1909,  which  restricts  the  inference  that  an  insurance 
"  interest  or  no  interest,"  or  "  without  further  proof  of  interest  than 
the  policy  itself,"  or  "  without  benefit  of  salvage  to  the  insurer,"  or 
subject  to  any  other  like  term,  is  a  gambling  policy,  to  proceedings 
under  that  Act.  A  gambling  policy  being  illegal,  no  liability  is 
incurred  by  an  agent  to  his  principal  for  failing  to  effect  a  p.p.i. 
{i.e.  "  policy  proof  of  interest  ")  policy  (6).  The  statute  of  George  II. 
did  not  apply  to  foreign  ships  (c).  As  examples  of  insurable  interests 
may  be  cited  the  following :  the  interest  of  a  buyer  of  cargo  (d) ;  or 
of  an  unpaid  seller  (e) ;  or  an  interest  in  respect  of  profits  on  goods 
shipped  (/) ;  or  in  respect  of  advances  on  cargo  or  on  ship  (g) . — The 
ship  or  other  subject  of  insurance  may  be  valued  by  agreement  in 
the  policy  at  a  fixed  sum;  and  such  agreed  valuation,  whether  in 
excess  or  in  deficiency  of  the  real  value,  is  prima  facie  conclusive 
between  the  parties  in  adjusting  the  loss  (h).  An  excessive  over- 
valuation may  be  evidence  of  fraud,  or  of  an  intention  of  wagering, 
and  vitiates  the  policy  (i);  and  it  is  a  material  fact  which  it  is 
necessary  to  disclose  to  the  underwriter  (fc). 

Insurance  of  life,  by  the  payment  of  a  fixed  annual  premium  in 

(a)  Brett,  M.  R.,  Stock  v.  Inglis  (1884),  53  L.  J.  Q.  B.  356;   12  Q.  B.  D.   571. 

(&)  Cheshire  #  Co.  v.  Vaughan  Bros.  #  Co.  (1920),  89  L.  J.  K.  B.  1168; 
[1920]  3  K.  B.  240. 

(f)  Nantes  v.  Thompson  (1802),  2  East,  386;  reversed  nom.  Cousins  v.  Smites 
(1811),  1  Taunt.  513,  on  the  ground  that  it  should  have  appeared  on  the  face 
of  the  policy  that  it  was  a  wagering  policy.  See  Allkins  v.  Jupe  (1877),  46. 
L.  J.  C.  P.  824;  2  C.  P.  D.  375. 

(d)  Anderson  v.  Morice  (1877),  46  L.  J.  Q.  B.  11;  1  p.  Ca.  713;  Inglis  v. 
Stock  (1885),  54  L.  J.  Q.  B.  582;  10  Ap.  Ca.  263. 

(«)  Seagrave  v.   Union  Marine  (1866),  35  L.  J.  0.  P.  172;   L.  E.  1  C.  P.  305. 

(/)  Barclay  v.  Cowsins  (1802),  2  Bast,  544;  Mackenzie  v.  Whitworth  (1875), 
45  L.  J.  Ex.  233;  1  Ex.  D.  36;  Inman  S.S.  Co.  v.  Bischoff  (1882),  52  L.  J. 
Q.  B.'  169;  7  Ap.  Ca.  676. 

(17)  Wolff  V.  Hornoastle  (1798),  1  B.  &  P.  316;  Ebsworth  v.  Alliance  Marine 
Insce.  (1873),  42  L.  J.  C.  P.  305;  L.  R.  8  G.  P.  596. 

(h)  Marine  Insurance  Act,  1906,  s.  27;  Irving  v.  Manning  (1847),  1  H.  L.  C. 
281-  Barker  v.  Janson  (1867),  37  L.  J.  0.  P.  105;  L.  R.  3  C.  P.  303;  Lidgett 
V.  Secretan  (1871),  40  L.  J.  C.  P.  257;  L.  R.  6  C.  P.  616. 

(i)  Marine  Insurance  Act,  1906,  a.  27  (3);  Haigh  v.  De  la  Cour  (1812),. 
3  Camp.  319;  per  our.  Barker  v.  Janson  (1867),  37  L.  J.  C.  P.  105;  L.  B. 
3  C.  P.  303. 

(k)  Marine  Insurance  Act,  1906,  s.  18  (2);  lonides  v.  Pender  (1874),  43 
L.  J.  Q.  B.  227;  L.  R.  9  Q.  B.  531. 
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consideration  of  a  certain  sum  to  be  paid  at  death,  is  not  a  contract 
of  indemnity,  and  at  common  law  might  he  made  without  any  interest, 
pecuniary  or  otherwise,  in    the   life    insured  (I).     But  the  statute 

14  Geo.  3,  c.,48,  enacted,  sect.  1,  "  that  no  insurance  shall  be  made 
by  any  person  on  the  life  of  any  person,  or  on  any  other  event  or 
events  whatsoever,  wherein  the  person  for  whose  use,  benefit,  or  on 
whose  account  such  policy  shall  be  made  shall  have  no  interest,  or 
by  gaming,  or  wagering;  and  that  every  assurance  made  contrary  to 
the  true  intent  and  meaning  hereof  shall  be  null  and  void  to  all  intents 
and  purposes  whatsoever."  And  sect.  3,  "  that  in  all  cases  where  the 
insured  hath  interest  in  such  life  or  lives,  event  or  events,  no  ■greater 
sum  shall  be  recovered  or  received  from  the  insurer  or  insurers,  than 
the  amount  or  value  of  the  interest  of  the  insured  in  such  life  or  lives, 
or  other  event  or  events."  Upon  the  construction  of  this  statute  it  is 
held  sufficient  if  the  assured  had  an  interest  in  the  life  at  the  time  of 
effecting  the  insurance;  and  he  may  continue  the  insurance  and  recover 
the  value  of  the  interest  after  it  has  ceased  to  exist  (to).  But  if  a 
person  insures  the  same  interest  with  several  insurers,  he  can  only 
recover  upon  the  whole  of  the  value  of  his  interest ;  and  upon  receiving 
the  whole  value  from  one  he  is  precluded  from  charging  the  others  (w) ; 
who  become  liable  to  contribute  pro  rata  to  the  one  who.  has  paid 
the  whole  (o). — A  person  is  taken  to  have  an  unlimited  insurable 
interest  in  his  own  life,  and  in  that  of  his  wife  (p);  and  a  wife  in 
that  of  her  husband  (q) ;  but  a  parent  cannot  insure  the  life  of  a 
child  without  having  a  pecuniary  interest  in  the  life  (r);  and  an 
insurance  nominally  effected  on  the  life  of  one  person,  at  the  instance 
and  for  the  benefit  of  another,  who  has  not  an  insurable  interest  in 
the  life  insured,  and  who  is  to  pay  the  premiums,  in  pursuance  of  an 
arrangement  between  them  by  which  the  latter  is  to  get  the  sole  benefit 
of  the  insurance,  is  void  (s).  An  insurance  to  pay  the  costs  of  the 
funeral  of  a  parent,  grandparent,  grandchild,   brother  or  sister  is 

(0  Per  cur.  Balby  v.  India  S;  London  Life  Aseoe.    (1854),  24  L.   J.  C.  P.  6; 

15  C.  B.  365;  2  Sm.  L.  C.  262. 

(m)  Valbi/  V.  Indi-a  #  London  ln»ce.  (1854),  24  L.  J.  C.  P.  6;  15  C.  B.  365; 
2  Smi.  L.  C.  262.  See  AnctiZ  v.  Manufacturers'  Life  Insce.  (1899),  68  L.  J. 
P.  C.  123;   [1899]  A.  C.  604. 

(«)  Hebdon  v.  Wes.t  (1862),  32  L.  J.  Q.  B.  85;   3  B.  &  S.  579. 

(o)  See  ante,  p.  61. 

ip)  Griffiths  V.  Fleming  (1909),  78  L.  J.  K.  B.  567;   [1909]  1  K.  B.  805. 

{g)  Reed  v.   Royal  Exchange  Assce.  (1795),  2  Peake,  70. 

(r)  Halford  v.  Kymer  (1830),  8  L.  J.  0.  S.  K.  B.  311;  10  B.  &  C.  724; 
Worthington  v.  Curtis  (1875),  45  L.  J.  C.  259;  1  Ch.  D.  419.  See  Friendly 
Societies  Act  (38  &  39  Vict.  c.  60),  s.  28. 

(s)  Shilling  v.  Accidmttal  Death  Insce.  (18S7),  26  L.  J.  Ex.  266;  27  L.  J.  Ex, 
16;  2  H.  &  N.  42. 
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validated  by  sect.  36  of  the  Assurance  Companies  Act,  1909  (i). 
A  person  having  the  custody  of  a  child  for  reward  is  to  be  deemed 
to  havo  no  insurable  interest,  and  the  insurance  is  made  a  criminal 
offence  on  the  part  of  that  person  or  of  the  party  (corporation  or 
individual)  knowingly  issuing  or  procuring  the  policy  by  sect.  7  of 
the  Children's  Act,  1908.  By  the  Married  Women's  Property  Act, 
1882, 8.  11  (repealing  and  re-enacting  the  Married  Women's  Property 
Act,  1870,  s.  10),  "a  married  woman  may  effect  a  policy  upon  her 
own  life  or  the  life  of  her  husband  for  her  separate  use;"  and  "  a 
policy  effected  by  any  man  on  his  own  life,  and  expressed  to  be  for 
the  benefit  of  his  wife,  or  of  his  wife  and  children,  or  any  of  them, 
or  by  any  woman  on  her  own  life,  and  expressed  to  be  for  the  benefit 
of  her  husband,  or  of  her  husband  and  children  or  any  of  them,  shall 
create  a  trust  in  favour  of  the  objects  therein  named;  and  the  moneys 
payable  under  any  such  policy  shall  not,  so  long  as  any  object  of  the 
trust  remains  unperformed,  form  part  of  the  estate  of  the  insured, 
or  be  subject  to  his  or  her  debts;  provided  that  if  it  shall  be  proved 
that  the  policy  was  effected  and  the  premiums  paid  with  intent  to 
defraud  the  creditors  of  the  insured,  they  shall  be  entitled  to  receive 
out  of  the  moneys  payable  under  the  policy,  a  sum  equal  to  the 
premiums  so  paid  "  (m). — A  creditor  has  an  insurable  interest  in  the 
life  of  his  debtor  to  the  amount  of  the  debt;  and  he  may  continue 
the  insurance  and  recover  that  amount  after  the  debt  has  been  paid  {x). 
An  insurance  company  in  lending  money  may  lawfully  stipulate  that 
the  borrower  shall  insure  his  life  to  a  greater  amount  than  the  debt, 
and  assign  the  policy  to  them  as  security  {y) .  A  debtor  acquires  no 
insurable  interest  in  the  life  of  his  creditor  by  reason  of  a  promise 
by  the  creditor,  made  without  any  valid  consideration,  that  he  would 
not  demand  payment  of  the  debt  during  his  life  (2)  .—A  contract  of 
employment  at  a  fixed  salary  for  a  certain  term  of  years  gives  the 
employed  an  insurable  interest  in  the  life  of  the  employer  (a).  And 
an  expectancy  dependent  upon  the  life  of  a  person  is  insurable  at  the 

(0  Tofts  V.   Pearl  Life  Assce.   (1915),  84  L.   J.   K.   B.   286;    [1915]   1  K.  B. 
189. 

(u)  See  Cleaver  v.  Mutual  Remrve  Fund  (1891),  61  L.  J.   Q.  B.   128;   [1892] 

1  Q  B.  U7;  Re  Turnbull  (1897),  66  L.  J.  C.  719;  [1S97]  2  Ch.  415;  Re 
Parker's  Policies  (1906),  75  L.  J.  C.  297;  [1906]  1  Ch.  526;  Grifiths  v.  Fleming 
(1909),  78  L.  J.  K.  B.  567;   [1909]  1  K.  B.   805. 

(«)  Salbi/  V.   India  #  Loiidcm  Insce.  (1854),  24  L.  J.  C.  P.  6;   15  C.  B.  365; 

2  Sm.  L.  C.  262.  See  Salt  v.  Northampton  (Marq.)  (1891),  61  L.  J.  C.  49; 
[1892]  A.  C.  1. 

(y)  Downes  v.   Green  (1844),  13  L.  J.  Ex.  159;   12  M.  &  W.   481. 
(«)  HeMmi  v.   West  (1862),  32  L.  J.  Q.  B.  85;   3  B.  &  S.  579. 
(a)   Ibid. 
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full  value,  and  not  merely  at  the  present  value  at  the  time  of  insur- 
ing (b). — Insurances  of  life  usually  except  in  express  terms  death  by 
suicide,  unless  the  policy  is  assigned  (c);  and  it  seems  there  is  an 
implied  exception  of  suicide  (except  in  a  state  of  insanity),  and  of 
death  by  the  felonious  act  of  the  owner  of  the  policy  (d)  ■  There  is  an 
implied  exception  of  death  by  the  infliction  of  the  death  penalty  (e). 
An  insurance  against  fire  is  a  contract  of  indemnity  under  which 
the  insurer  is  entitled  to  be  subrogated  to  all  the  rights  of  the  assured, 
who  is  not  entitled  to  modify  the  rights  of  the  insurer  by  any  renuncia- 
tion on  his  part  (/);  and  if  made  without  any  insurable  interest  is 
void  as  a  wagering  contract,  and  is  also  void  under  the  above  statute 
14  Geo.  3,  c.  48.  The  contract  is  so  fully  a  contract  of  indemnity 
that  a ' '  valued  "  policy,  familiar  in  marine  insurance,  is  unknown  {g). 
A  trustee  or  bailee  in  possession  of  goods  which  he  is  accountable  for 
to  the  real  owner  has  an  insurable  interest;  as  a  bankrupt  in  the 
possession  of  goods  which  have  vested  in  the  trustee  for  the  credi- 
tors (h) .  A  warehouseman  or  wharfinger  or  carrier  holding  goods  of 
others  in  the  way  of  his  business,  has  an  interest  sufficient  to  support 
an  insurance  to  the  full  value  in  respect  of  his  own  charges,  and  of 
the  surplus  interest  of  the  owners  (t). — An  unpaid  vendor  of  pro- 
perty has  an  insurable  interest  in  respect  of  his  lien  (fc);  but  after 
receiving  payment  of  the  price  in  full  he  retains  no  insurable 
interest  (Z). 

Restrictions  on  marriage  are  against  public  policy;  and  agreements 
operating  in  general  restraint  of  marriage  are  illegal  and  void  (to). 

(6)  Law  T.  London  Indisj>.  Life  Co.  (1855),  24  L.  J.  C.  196;   1  K.  &  J.  223. 

(c)  See  Clift  V.  Schwabe  (1847),  17  L.  J.  C.  P.  2;  3  0.  B.  437;  Uotire  v. 
WooUey  (1854),  24  L.  J.  Q.  B.  40;  4  E.  &  B.  243;  Bufaur  v.  Professional  Assce. 
(1858),  27  L.  J.  C.  817;  25  Beav.  599;  Wigan  v.  Eng.  i#  Scot.  Law  Life  Assce. 
(1908),  78  L.  J.  C.  120;   [1909]  1  Ch.  291. 

{cT)  See  Horn  v.  Anglo- Australian  Assce.  (1861),  30  L.  J.  C.  611;  Cleaver 
V.  Mutval  Sessrve  Fund  (1891),  61  L.  J.  Q.  B.  128;   [1892]  1   Q.  B.  117. 

(e)  Amicable  Insce.   v.   Bollaiid  (1830),  4  Bli.   N.   S.   194. 

(/)   We^t  of  England  Fire  Insce.  v.  Isaacs  (1896),  66  L.  J.  Q.   B.  36;    [1897] 

1  Q.    B.   226;   Pliamix  Assce.  v.   Spooner   (1905),   74  L.    J.   Q.    B.    792;    [19-05] 

2  K.  B.  763. 

(g)  Pollock,  C.  B.,  Goulstone  v.  Royal  Insce.  (1856),  1  P.  &  F.   276. 

(A)  Marks  v.   Hamilton  (1852),  21  L.  J.  Ex.   109;   7  Ex.   323. 

(i)  Waters  v.  Monarch  Life  Insce.  (1856),  25  L.  J.  Q.  B.  102;  5  E.  &  B. 
870;  X.  #  N.  W.  Ry.  v.  Glyn  (1859),  28  L.  J.  Q.  B.  193;  1  E.  &  E.  652; 
Ebsworth  v.  Alliance  Marine  Insce.  (1873),  42  L.  J.  C.  P.  305;  L.  B.  8  C.  P. 
596;  oompTomiaed.  on  appeal  (1874),  43  L.  J.  C.  P.  596.  See  S.  Australian 
Insce.  V.  Randdl  (1869),  L.  R.  3  P.  C.  341. 

(A)  CoUingridge  v.  Ro^fil  Exchange  Assce.  (1877),  47  L.  J.  Q.  B.  32;  3 
Q.  B.  D.  173. 

{I)  North  British  Insce.  v.  Moffat  (1871),  41  L.  J.  C.  P.  1;  L.  E.  7  C.  P. 
2S;  Martineau  v.  Kitching   (1872),  41  L.  J.  Q.  B.  227;  L.  R.  7   Q.  B.  436. 

(m)  Scott  V.  Tyler  (1788),  2  Bro.  C.  C.  431;  2  Dick.  712;   1  Wh.  &  T.  L.  C. 
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A  covenant  not  to  marry  anyone  else  than  the  covenantee,  importing 
no  mutual  engagement  of  marriage,  was  held  illegal  and  void,  because 
it  operates  simply  in  restraint  of  marriage  (w).  And  a  wager  by  a 
person  that  he  would  not  marry  within  six  years  was  held  illegal  and 
void  (o).  A  covenant  not  to  revoke  a  will,  so  far  as  it  is  revocable 
by  marriage,  is  void  and  no  action  will  lie  on  such  breach;  but  the 
covenant  is  valid  as  to  any  other  mode  of  revocation  (p). — Upon 
grounds  of  policy,  based  upon  morality,  a  promise  to  marry  made 
by  a  married  man  to  a  person  who  knows  that  his  wife  is  then  living 
is  void  (g). — Particular  and  partial  restraints  on  marriage,  if  reason- 
able in  extent,  are  not  illegal;  as  a  restraint  until  twenty -one  or  other 
reasonable  age,  or  until  consent  of  parents  or  guardians;  a  restriction 
to  marry  or  not  to  marry  a  particular  person;  or  a  class  of  persons, 
as  a  Scotchman,  or  a  domestic  servant  (r). — Agreements  for  procuring 
marriages  for  reward  are  illegal  and  void,  whether  a  particular 
marriage  is  contemplated  or  whether  the  contract  is  to  give  introduc- 
tions to  persons  of  the  opposite  sex  (s).  Upon  the  same  principle  a 
bond  conferring  a  pecuniary  benefit  upon  the  parent  of  one  of  the 
spouses,  as  the  consideration  for  his  or  her  consent  to  the  marriage, 
is  invalid  (i). 

Agreements  with  a  woman  upon  the  consideration  of  future  illicit 
cohabitation  are  illegal  and  void  (m)  .  And  aU  agreements  made  with 
a  third  party  for  procurement  of  such  illicit  cohabitation  are  void  (x). 
A  promise  made  in  consideration  of  the  cessation  of  an  illicit  cohabita- 
tion, or  in  consideration  of  past  illicit  cohabitation,  or  by  way  of  com- 
pensation for  seduction,  is  void  simply  for  want  of  consideration  (y) ; 
so  that  if  made  in  the  form  of  a  bond  or  a  covenant  under  seal, 

535.  See  Beilalrs  v.  Bellairs  (1874),  43  L.  J.  0.  669;  L.  R.  18  Eq.  510;  Jones 
V.  Jones  (1875),  45  L.  J.  Q.  B.  166;  1  Q.  B.  D.  279;  Re  Whiting  (1904),  74 
L.  J.  C.  207;   [1905]  1  Gh.  96. 

(«)  Lowe  V.  Peers  (1768),  4  Burr.  2225;  Wilmot's  Ca.  369.  See  Cock  v. 
Richards  (1805),  10  Ves.  437. 

(o)  Hartley  v.   Rice  (1808),  10  Bast,  22. 
.(«)  Robinson  v.    Ommaney  (18«3),  52  L.  J.  C.  440;   23  Ch.   D.  285. 

(«)  Spiers  V.  Hunt  (1908),  77  L.  J.  K.  B.  321;  [1908]  1  K.  B.  720;  Wason 
V.  Carrdey  (1908),  77  L.  J.  K.  B.  594;   [1908]  1  K.  B.  729. 

(r)  Thurlo-w,  L.  C,  Scott  v.  Tyler  (1788),  2  Bro.  C.  C.  431;  2  Dick.  712; 
1  Wh  &  T.  L.  0.  535;  Perrin  v.  Lyon  (1807),  9  East,  170;  Jenner  v.  Turner 
(1881),  50  L.  J.  0.  161;  16  Oh.  D.  188. 

(s)  Scribblehill  v.  Brett  (1703),  4  Bro.  P.  C.  144;  Hermann  v.  Oharleswortk 
(1905),  74  L.  J.  K.  B.  620;   [1905]  2  K.  B.  123. 

(0  Keat  V.  Allen  (1707),  2  Vern.  588;  Hamilton  (Duke)  v.  Mohun  (Lord) 
(1710),   1    P.   Wms.   118. 

(«()   Walker  v.   Perkins,  1  W.  Bl.  517;    Gray  v.  Mathias  (1800),  6  Ves.  286. 

(x)  See  Willyams  v.  Bullmore  (1863),  33  L.  J.  O.  461;   32  Beav.  574. 

(1/)  Beaumont  v.   Reeve  (1846),  15  L.  J.  Q.  B.   141;   8  Q.  B.   482. 
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there  is  prima  facie  a  valid  contract  (z);  bat  "  if  the  security  is  of 
such  a  nature  as  to  hold  out  an  inducemtent,  or  constitute  to  either 
party  a  motive,  to  continue  the  connection,  the  instrument  would  be 
void  "  (a).  But  the  general  rule  of  law  is  to  make  every  presumption 
in  favour  of  validity,  accordingly  the  mere  fact  of  continued  cohabita- 
tion after  the  security  has  been  given  does  not  necessarily  lead  to 
the  inference  that  it  was  given  in  respect  of  a  future  cohabitation 
with  the  consequence  of  illegality  in  the  consideration  (6).  But  the 
party  charged  upon  the  security  is  entitled  to  discovery  respecting 
the  nature  of  the  consideration  (c) . — A  payment  of  money  or  transfer 
of  property  in  consideration  of  illicit  cohabitation  is  valid  and  cannot 
be  recovered  back;  as  a  settlement  made  by  a  man  upon  a  formal 
marriage  with  his  deceased  wife's  sister,  which  was  held  to  be  valid 
as  against  the  settlor  and  his  representatives  (d). 

Agreements  providing  for  a  future  separation  of  husband  and  wife, 
whether  made  before  or  after  marriage,  are  illegal  and  void  (e) .  And 
a  deed  of  separation  executed  upon  an  intended  separation  which  does 
not  take  place  is  void  (/).  Upon  the  same  principle  conditions  for 
the  determination  of  an  estate  of  husband  or  wife  in  the  event  of  a 
future  separation  are  void,  and  the  estate  remains  absolute  (g). 
A  promise  to  pay  money  or  any  other  consideration  to  a  husband  or 
wife  to  procure  a  separation  is  illegal;  but  after  a  separation  has  been 
agreed  upon,  such  promise  made  to  one  of  the  parties  in  consideration 
of  executing  a  proper  deed  of  separation  is  valid  {h).  A  provision 
may  validly  be  made  providing  for  a  person  during  a  separation  if 
there  is  no  inducement  to  live  apart  (*). — Upon  a  separation  in  fact 
taking  place,  an  agreement  may  be  made  regulating  the  terms  of  the 
separation  (k).    And  terms  arranged  between  spouses,  in  fact  living 

(z)  Grat/  V.  Matkias  (1800),  5  Ves.  286;  Nye  v.  Moseley  (1826),  6  B.  &  C. 
133;  S.  C.  in  equity  (1822),  1  Sim.  &  St.  61;  (1825),  2  Sim.  &  St.  260; 
(1828),  2  Sim.  161. 

(«)  Wigram,  V.-C,  Hall  v.  Palm&r  (1844),  13  L.  J.  C.  352;   3  Hare,  536. 

(6)  Re  Vallanae   (1881),  26  Ch.  D.  353. 

(c)  Benyon  v.   Nettlefold  (1850),  20  L.  J.  C.   186;   3  Mao.   &  G.   94. 

{d)  Ayerst  v.  Jenkins  (1873),  42  L.  J.  C.  692;   L.  K.   16  Bq.   282. 

(«)  Westmeath  {Marq.)  v.  Salisbury  {Marq.)  (1831),  5  Bli.  N".  S.  339.  See 
Wilson  V.  Wason  (1848),  1  H.  L.  C.  538;  (1854),  23  L.  J.  C.  697;  5  H.  L.  C. 
40;  1  Wh.  &  T.  L.  C.  577. 

(/)  Bindley  v.    Mulloney    (1869),  L.  R.   7   Eq.   343. 

(^r)  CartwrigU  v.  Cartwright  (1853),  22  L.  J.  0.  841;  3  De  G.  M.  &  G. 
9«2;  K.  V.  W  (1857),  3  K.  &  J.  382;  Nicholl  v.  Janes  (1867),  36  L.  J.  C. 
554.  (A)  Jones  v.    Waite  (1842),  9  01.  &  P.   101. 

(j)  Bean  v.  Cfriffiths  (1855),  1  Jur.  N.  S.  1045;  In  re  'Hope  Johnstone  (1904) 
73  L.  J.  C.  321;   [1904]  1  Ch.  470. 

(A)  Jee  V.  Thurlow  (1824),  2  L.  J.  0.  S.  K.  B.  81;  2  B.  &  C.  547;  Joiies 
T.   Waite   (1842),  9  01.  &  P.  101. 


570  THE  MATTER  OF  CONTKACTS. 

separate,  respecting  a  future  separation  will  be  enforced,  if  cohabita- 
tion was  resumed  upon  condition  of  such,  an  agreement  (I).  Agree- 
ments for  a  separation  are  ordinarily  made  by  a  deed  between  the 
husband,  the  wife,  and  a  trustee  for  the  wife.  It  was  formerly  advis- 
able to  have  a  trustee  for  the  wife  joined  as  covenantee  by  reason  of 
her  disability  at  law  in  respect  of  contract;  but  since  the  Married 
Women's  Property  Act,  1882,  an  agreement  for  separation  may  be 
effectually  made  between  husband  and  wife  without  the  intervention 
of  a  trustee  (to).  The  court  will  decree  specific  performance  of  an 
agreement  to  execute  a  deed  of  separation  with  proper  covenants ;  and 
will  enforce  the  covenants  of  the  deed  when  executed  (w). — Mutual 
covenants  by  the  husband  and  the  wife  not  to  sue  for  the  restitution 
of  conj  ugal  rights  are  lawful  and  usual  covenants  in  a  deed  of  separa- 
tion (o).  Since  the  Judicature  Act,  1873,  a  covenant  not  to  sue  for 
restitution  of  conjugal  rights  is  a  bar  to  a  suit  in  the  Divorce  Division 
unless  the  party  setting  up  the  deed  has  neglected  substantially  to 
perform  the  stipulations  on  his  part  (p) .  A  covenant  not  to  sue  for 
a  declaration  of  nullity  of  marriage  is  also  valid  and  affords  an 
answer  to  a  suit  for  that  purpose  (q) .  It  is  not  an  implied  condition 
of  separation  deeds,  in  the  absence  of  a  covenant  to  that  effect,  that 
the  parties  shall  not  sue  respecting  conjugal  rights  (r).  And  it  is 
not  an  implied  condition  of  separation  deeds  that  the  parties  shall  live 
chastely  during  the  separation,  and  therefore  unless  expressly  stipu- 
lated the  contract  is  not  affected  by  the  misconduct  of  either  (s)  ;•  nor 
is  such  a  condition  considered  as  a  usual  condition  or  covenant  of  a 
separation  deed  (t).  There  is  no  implied  exception  in  separation 
deeds  of  the  marriage  being  dissolved  by  a  judgment  of  divorce;  but 
in  such  case  the  court  may  revise  the  deed  as  being  a  "  post-nuptial 

(l)  HarrUon  v.   Harrison   (1909),  79  L.  J.   K.   B.   133;    [1910]    1  K.   B.  35. 

(m-)  McGregor  v.  McGregor  (1888),  57  L.  J.  Q.  B.  591;   21  Q.  B.  D.  424. 

(ni  Wilson  V.  Wilson  (1848),  1  H.  L.  C.  538;  (1854),  23  L.  J.  C.  697;  5 
H  L  C  40;  1  Wh.  &  T.  L.  C.  677;  Runt  v.  Hhni  (1862),  31  L.  J.  0.  161; 
4  be  G.  F.  &  J.  221;   Gihbs  v.  Harding  (1870),  39  L.   J.  0.  374;  L.  R.  5  Ch. 

(i)  Wilson  V.  Wilson  (1848,),  1  H.  L.  C.  538;  (1854),  23  L.  J.  C.  697;  5 
H  L  O  40-1  Wh.  &  T.  L.  C.  577;  Hunt  v.  Hunt  (1862),  31  L.  J.  0.  161; 
4  be  G.  F.  &  J.  221.     See  Runt  v.  Hunt  (1897),  67  L.  J.  Q.  B.  18;  ,[1897]  2 

'(«)'  Kennedy  v.  Kennedy  (1906),  76  L.  J.  P.  34;  ^[1907]  P.  49;  Baloombe  v. 
Balcombe  (1908),  77  L.  J.  P.  81;    [1908]  P.   176. 

(a)  Aldridge  v.   Aldridge  (1888),  58  L.  J.  P.  8;   13  P.  D.  210. 

(ri  Jee  v.  Thurlow  (1824),  24  L.  J.  0.  S.  K.  B.  81;   2  B.  &  0.  547. 

(s)  Gandy  v.  Gandy  (1882),  51  L.  J.  P.  41 ;  7  P.  D.  77;  Sose  v.  Rose  (1883), 
52  L.  J.  P.  25;  8  P.  D.  98;  Wasteneys  v.  Wasteneys  (1900),  69  L.  J.  P.  C.  83; 
[1900]  A.   C.  446;  Norman  v.  Norman  (1907),  77  L.  J.  P.  8;   [1908]  P.  8. 

(0  Hart  V.   Hart  (1881),  50  L.  J.  0.  697;   18  Ch.   D.  670. 
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settlement,"  under  the  statute  22  &  23  Vict.  c.  61  (?«).— Separation 
deeds  are  discharged  by  a  return  to  cohabitation,  as  to  all  provisions 
of  the  deed  which  are  incident  to  or  dependent  upon  the  continuance 
of  separation;  unless  it  is  expressly  stipulated  to  the  contrary  {x). 
But  the  wife  may  recover  arrears  of  income  accrued  due  at  the  time 
of  reconciliation  {y).  Mere  casual  acts  of  intercourse  do  not  neces- 
sarily amount  to  cohabitation  so  as  to  put  an  end  to  the  deed  {z). 
A  deed  expresslj^  conditioned  to  become  void  upon  a  consent  in  writing 
to  resume  cohabitation,  was  held  not  to  be  avoided  by  a  mere  resump- 
tion in  fact  of  cohabitation  without  the  written  consent  (a) .  A  provi- 
sion made  upon  return  to  cohabitation  for  payment  of  an  allowance 
in  the  event  of  a  future  separation  by  order  of  the  court  is  legal  (6). 
The  father  of  a  legitimate  child,  and  the  mother  of  an  illegitimate 
child,  are  at  law  invested  with  the  right  of  custody  and  control  over 
these  children,  and  any  agreement  by  which  the  parent  purports  to 
deprive  himseK  or  herself  of  their  respective  rights  is  invalid;  these 
respecti\e  rights  were  recognized  in  the  Court  of  Chancery,  subject 
to  the  qualification  that  in  that  court  the  interest  of  the  child  was  of 
paramount  importance  (c).  A  provision  in  a  separation  deed  depriving^ 
the  father  of  his  legitimate  custody  and  control  of  the  children  of 
the  marriage  was  illegal;  and  the  court  would  not  enforce  an  agree- 
ment to  execute  a  deed  containing  such  a  provision  {d);  except  so 
far  as  it  might  be  justified  by  the  father  having  proved  himself  by 
misconduct  to  be  unfit  to  have  the  custody  of  the  children  (e).  But 
by  the  Custody  of  Infants  iVct,  1873,  s.  2,  "no  agreement  contained 
in  any  separation  deed  made  between  the  father  and  mother  of  an 
infant  or  infants  shall  be  held  to  be  invalid  by  reason  only  of  ita 
providing  that  the  father  of  such  infant  or  infants  shall  give  up  the 
custody  or  control  thereof  to  the  mother:   provided  always  that  no 

(a)  Charles-worth  v.  Holt  (1873),  43  L.  J.  Ex.  25;  L.  E.  9  Ex.  38;  Worsley  v. 
Word&y  (1869),  38  L.  J.  P.  43;  L.  B.  1  P.  &  D.  648;  Bisho-p  v.  Bishop  (1897), 
66  L.  J.  P.  69;   [1897]  P.  138. 

(ic)  Bateman  v.  Ross  {Countess)  (1813),  1  Dow,  235;    Wilson  v.  Musheti  (1832). 

1  L.  J.  K.  B.  250;  3  B.  &  Ad.  743;  Nicol  v.  Nicol  {Wm),  35  L.  J.  O.  437; 
31  Ch.  D.  524;  Re  Sparks  (1904),  73  L.  J.  C.  259;  [1904]  1  Ch.  451;  compi-o- 
mised  upon  appeal  (1904),  73  L.  J.  C.  576;   [1904]  2  Ch.  121. 

iy)  Macan  v.   Macan  (1900),  70  L.  J.  Q.  B.  70. 
(z)  Rowell  V.  Rowell  (1899),  69  L.  J.  Q.  B.  55;   [1900]  1  Q.  B.  9. 
(a)  Randle  v.   Gould  (1857),  27  L.  J.  Q.  B.  57;   8  E.  &  B.  457. 
(&)  Harrison  v.  Harrison  (1909,),  79  L.  J.  K.  B.  133;   [1910]  1  K.  B.  35. 
(o)   Wellesley    v.     Wellesley    (1828),    2   Bli.    N.    S.    124;   Humphrys    v.    Polak 
(1901),  70  L.  J.  Q.  B.  752;   [1901]  2  K.  B.  385.     See  Eyre  v.  Shaftslmry  (1722), 

2  P.  Wms.  103;  Gilb.  Eq.  172;   1  Wli.  &  T.  L.  C.  495. 

(JC)  Vansittart  v.   VansUtart  (1858),  27  L.  J.  C.  289;  2  De  (J.  &  J.  249. 
(e)  Swift  V.  Swift  (1865),  34  L.  J.  C.  394;   4  De  G.  J.  &  S.  710;   Hamilton  v. 
Hector  (1871),  40  L.  J.  C.  692;  L.  R.  6  Ch.  701. 
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court  shall  enforce  any  such,  agreement  if  the  court  shall  be  of  opinion 
that  it  will  not  be  for  the  benefit  of  the  infant  or  infants  to  give 
effect  thereto  "  (/).  The  Guardianship  of  Infants  Act,  1886,  s.  5, 
which  entitles  the  mother  to  apply  to  the  court  for  an  order  regarding 
the  custody  of  infants,  has  enabled  the  court  to  deprive  the  father 
of  the  custody  of  his  children,  although  he  may  not  have  been  guilty 
of  such  conduct  as  would  have  forfeited  his  rights  under  the  old  law, 
and  the  misconduct  of  the  mother  is  no  bar  to  her  application,  if 
both  father  and  mother  are  equally  guilty  {g).  By  the  Custody  of 
Children  Act,  1891,  s.  5,  the  court  may  refuse  to  make  an  order  for 
the  delivery  of  a  child  when  the  parent  has  abandoned  or  deserted 
the  child,  or  allowed  the  child  to  be  brought  up  by  another  person  at 
that  person's  expense,  or  by  the  guardians  of  a  poor  law  union,  for 
such  a  length  of  time  and  under  such  circumetanoes  as  to  satisfy  the 
court  that  the  parent  was  unmindful  of  his  parental  duties,  unless 
the  parent  has  satisfied  the  court,  that  having  regard  to  the  welfare 
of  the  child,  he  is  a  fit  person  to  have  the  custody  of  the  child.  Thia 
enactment  apparently  only  affects  the  parent's  right  to  the  custody 
of  the  child,  and  not  the  right  of  the  parent  to  nominate  a  fit  person 
to  have  the  custody  of  the  child  under  the  Guardianship  of  Infants 
Act,  1886  (h) . — An  agreement  made  in  consideration  of  marriage  or 
after  marriage  depriving  the  father  of  the  control  of  the  religious 
instruction  of  the  children  is  illegal  and  void;  and  the  court  wiU 
support  the  right  of  the  father  without  regard  to  such  agreement  {i) . 
The  court  in  general  orders  children  to  be  educated  in  the  religion 
directed  by  the  father,  or,  in  the  absence  of  direction,  in  the  religion 
professed  by  the  father,  unless  he  has,  by  his  conduct,  forfeited  his 
rights  (fc).  The  jurisdiction  of  the  court  may  be  exercised  where  the 
infants  are  residing  out  of  the  jurisdiction  {I).  The  Guardianship 
of  Infants  Act,  1886,  has  apparently  not  altered  the  principles  upon 
which  the  court  acts  (m);  and  the  Custody  of  Children  Act,  1891, 
s.  4,  enables  the  court,  although  it  refuses  to  give  the  parent  the 

(f)  See  Re  Besant  (1879),  48  L.  J.  0.  497;  11  Ch.  D.  508;  Sesant  v.  Wood- 
nm)    12  Ch.  D.  629;   Hart  t.  Eart  (18B1),  50  L.  J.  C.   697;   18  CSh.  D.  670. 

(g)  Se  A.  and  S.  (1897),  66  L.  J.  O.  592;  [1897]  1  Oil.  786;  Be  X.  (1899), 
68  L.  J.  0.  265;   [1899]  1  Oh.  526.. 

(h)  See  Beg.  v.  NasJi  (1883),  52  L.  J.  Q.  B.  442;  10  Q.  B.  D.  454. 

(i)  Andrews  v.  8aU  (1873),  L.  E.  8  Ch.  622;  Agar-Bllis  v.  Lasoelles  (1878), 
48  L.  J.  C.  1;  10  Ch.  r».  49;  Be  W.  (1907),  77  L.  J.  O.  147;  [1907]  2  Ch.  557. 
See  F.  V.   F.  (1902),  71  L.  J.  O.  415;    [1902]   1  Ch.  686. 

(A)  Re  Soanlan  (1888),  67  L.  J.  O.  718;  40  Ch.  D.  200;  Be  Newton  (1896),  65 
L.  J.  C.  641;    [1896]  1  Ch.  740. 

(0  Re  Montagu  (1884),  54  L.  J.  O.  397;  28  Ch.  D.  82. 

(»«)  Re  UcGrath  (1892),  62  L.  J.  C.  208;    [1893]  1  Ch.  143. 
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custody  of  the  child,  to  give  directions  that  the  child  shall  be  brought 
up  ia  the  religion  in  which  the  parent  has  a  legal  right  to  require 
that  the  child  shall  be  brought  up. 

An  agreement  which  is  perfectly  legal  in  its  terms  may  be  rendered 
void  by  the  illegality  of  the  purpose  for  which  it  is  made  {n) .  A  sale 
of  goods  for  an  unlawful  purpose  is  void,  and  the  seller  cannot  recover 
the  price:  as  a  sale  of  goods  for  the  purpose  of  shipping  them  in  a 
foreign  trade  prohibited  by  statute  (o);  a  sale  of  drugs  to  a  brewer 
to  be  used  in  making  beer,  and  the  use  of  which  is  prohibited  by 
statute  (p) ;  a  sale  of  goods  for  the  purposes  of  a  brothel  (g) ;  the 
hire  of  goods  to  a  prostitute  for  the  special  purpose  of  her  trade, 
although  the  agreement  is  made  without  any  stipulation  for  payment 
or  profit  out  of  the  proceeds  of  the  unlawful  use  (r).  A  contract 
between  British  subjects  for  the  sale  and  delivery  of  goods  abroad, 
for  the  purpose  of  smuggling  or  importing  them  into  this  country 
without  payment  of  duty,  is  illegal  and  void  (s).  If  a  foreigner 
residing  abroad  sells  and  delivers  goods  abroad  for  such  purpose,  he 
may  recover  the  price  though  he  had  notice  of  the  purpose  for  which 
the  goods  were  bought:  because  the  contract  was  complete  abroad, 
and  no  country  ever  takes  notice  of  the  revenue  laws  of  another  {t). 
But  if  the  foreign  seller  participates  in  the  act  of  smuggling,  as  by 
packing  the  goods  in  a  manner  required  for  that  purpose,  he  cannot 
sue  for  the  price  in  the  courts  of  this  country  {u) . 

Upon  the  same  principle  money  lent  for  an  illegal  purpose  cannot 
be  recovered:  as  money  lent  for  the  purpose  of  settling  losses  on 
illegal  stock- jobbing  transactions  (x);  or  for  the  purpose  of  playing 
at  an  illegal  game  (?/) ;  or  for  the  purpose  of  carrying  on  an  unlicensed 
theatre  where  the  lender  was  to  share  in  the  profits  {z);  or  money 
placed  to  the  credit  of  a  person  at  his  bankers,  with  a  view  to  obtain 

(n)  Per  cur.  Waugh  v.  Morris  (1S72),  42  L.  J.  Q.  B.  57;   L.  R.  8  Q.  B.    207. 

(o)  Lightfoot  V.  Tenant  (1797),  1  B.  &  P.  551. 

Ip)  Langton  v.   Hughes  (1813),  1  M.  &  S.  593. 

(?)  Hamilton  v.   Grainger  (1859),  5  H.  &  N.  40. 

(?•)  Pearce  v.  Brooks  (1866),  35  L.  J.  Ex.  134;   L.  B.  1  Ex.  213. 

(s)  Biggs  v.  Lawrence  (17S9),  3  T.  B.  454;  Glugas  v.  Panitpeluna  (1791),  4 
T.  E.  466. 

(0  PeUecat  v.  Angell  (1835),  4  L.  J.  Ex.  326;  2  Or.  M.  &  E.  311.  See 
Sharp  V.  Taylor  (1849),  2  PMU.  816. 

(«)   Waymell  v.   Reed  (1794),  5  T.  E.  599. 

Ix)  Cannan  v.  Bryce  (1819),  3  B.  &  Aid.  179. 

ly)  M'Kvnnell  v.  Robinson  (1838),  7  L.  J.  Ex.  149;  3  M.  &  W.  434;  Foot 
V.  Baher  (1843),  5  Man.  &  O.  335. 

(«)  De  Begnis  v.  Armistead  (1833),  2  L.  J.  O.  P.  214;  10  Bing.  107  See 
Bwing  V.  Osbaldiston  (1836),  6  L.  J.  C.  161;   2  M.  &  Or.  53. 
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false  answers  respecting  that  person's  credit  (a).  If  the  loan  is  void 
by  reason  of  the  illegal  purpose,  all  the  securities  given  for  the  loan 
are  also  void  (b).  Trustees  vi^ho  lend  money  in  breach  of  trust  may 
recover  it  back,  the  loan  under  such  circumstances  being  merely  un- 
authorised but  not  illegal  (c) .  If  money  is  lent  in  a  foreign  country 
for  the  purpose  of  playing  at  a  game  lawful  there,  and  the  money 
lent  is  recoverable  in  that  country,  it  may  be  recovered  in  the  courts 
of  this  country  (d);  but  if  a  security  (as  a  bill  or  cheque)  is  given 
for  the  debt  which  gives  rise  to  an  independent  cause  of  action  in 
this  country,  an  action  cannot  be  maintained  upon  the  security  if 
vitiated  by  illegality  according  to  English  law  (e). 

INIoney  paid  by  a  person  at  the  request  of  another  in  execution  of 
an  illegal  contract  or  for  an  illegal  purpose  will  not  create  any  debt 
or  contract  for  the  repayment  of  the  amount  (/).  And  an  indemnity 
for  payments,  or  for  liabilities  incurred,  in  carrying  out  illegal  con- 
tracts or  purposes  is  void  (ff).  But  money  paid  at  the  request  of  a 
person  in  execution  of  a  contract  which  is  merely  void,  and  not  illegal, 
may  be  recovered;  as  money  paid  in  discharge  of  a  wagering  contract 
upon  shares,  which  is  rendered  simply  void  by  the  Gaming  Act,  1845, 
s.  18  (h);  or  money  paid  by  a  broker  upon  contracts  for  the  purchase 
of  shares  which  were  illegal  by  statute,  though  sanctioned  by  the 
custom  of  the  Stock  Exchange  (i).  And  an  agent  cannot  recover 
from  his  principal  money  paid  for  an  illegal  purchase  of  goods  or 
for  any  other  illegal  services  (k). 

A  demise  of  land  for  the  express  purpose  of  carrying  on  an  illegal 
trade  is  void;  and  the  lessor  cannot  recover  rent  under  the  reserva- 
tion or  upon  the  covenant  of  th6  lessee  or  for  breach  of  any  of  the 
covenants  (I).  So  if  a  house  or  land  belet  for  the  purpose  of  being 
used  in  a  manner  to  create  a  nuisance  (to)  ;  or  if  a  house  or  lodgings 

(a)  Se  Gt.   Berlin  Steamboat  Go.  (18»4),  54  L.  J.  C.  68;   26  Ch.   D.  616. 

(S)  Gannan  v.  Bryoe  (1&19),  3  B.  &  Aid.  179;  Rill  v.  Pox  (1859),  4  H.  &  N. 
359 

(c)  Re  Goltman  (1881),  51  L.  J.  C.  3;  19  Ch.  D.  64. 

(d)  Saxby  V.  Fulton  (1909),  78  1,.  J.  K.  B.   781;    [1909]  2  K.  B.  208. 

(e)  Moulis  V.   Owen  (1907),  76  L.  J.  K.  B.  3«6;   [1907]  1  K.  B.  746. 

(/)  Gannan  v.  Bryce  (1819),  3  B.  &  Aid.  179;  Amort/  v.  Meryweather  (1824), 
2  L.  J.  0.  S.  K.  B.  Ill;  2  B.  &  O.  573;  Re  Parher  (1882),  52  L.  J.  C.  159; 
21  Ch.  D.  408. 

{g)  See  Thaclcer  v.  Hardy  (1878),  48  L.  J.  Q.  B.  289;   4  Q.  B.  D.  687. 

(^.)  ThMcher  v.  Hardy  (1878),  48  L.  J.  Q.  B.  289;  4  Q.  B.  D.  685;  overridden 
by  Gaining  Act,  1892,  ante,  p.  861. 

(j)  Perry  v.   Barnett  (1885),  54  L.  J.  Q.  B.   466;   15   Q.  B.  D.  388. 

(ft)  Ex  p.  Mather  (1797),  3  Ves.  373. 

(0  Gas  Light  ^  Gohe  Go.  v.  Turner  (1840),  9  L.  J.  Ex.  336;  6  Bing.  N.  0. 
324. 

(«)  Plight  V.  Clarke  (1844),  13  L.  J.  Ex.  309;   13  M.  &  W.   155. 
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be  let  for  immoral  purposes  {n).  And  a  guarantee  for  the  rent  of 
premises  which  were  let  for  the  purpose  of  the  lessee  selling  excisable 
liquors  without  a  licence  was  held  void  (o).  A  covenant  to  secure  the 
purchase-money  of  land  which  had  been  sold  for  the  purpose  of  being 
resold  by  means  of  an  illegal  lottery  was  held  void  (p). 

The  insurance  of  an  illegal  voyage  or  undertaking  is  void,  and 
the  assured  cannot  recover  a  loss;  as  an  insurance  of  a  ship  or  goods 
for  the  purpose  of  trading  with  an  enemy  {q) ;  an  insurance  of  contra- 
band of  war  for  carriage  into  a  belligerent  port  (r) ;  an  insurance  of 
a  voyage  with  a  deck  cargo  prohibited  by  statute  (s) .  If  the  under- 
writer was  party  to  the  illegality  his  subscription  would  be  illegal, 
and  if  not  his  subscription  would  be  void:  in  either  case  he  could 
not  charge  the  premium  {t).  If  the  assured  paid  the  premium  in 
ignorance  of  the  illegality,  as  where  a  war  had  been  proclaimed  abroad 
before  the  insurance  was  made,  he  may  recover  it  back  (m).  If  the 
master  of  the  ship  renders  the  voyage  illegal,  as  by  loading  a  deck 
cargo,  or  carrying  passengers  without  having  a  certificate,  the  insur- 
ance will  be  vitiated  or  remain  in  force  according  as  the  owner  knows 
or  has  participated  in  the  illegality  (x). 

A  knowledge  of  the  illegal  purpose  is  presumptively  sufficient  to 
deprive  a  party  of  the  benefit  of  the  contract,  though  he  has  not 
stipulated  for  any  share  of  the  proceeds  or  profits  of  the  illegality  («/) ; 
nor  is  it  material  to  the  validity  of  the  contract  that  the  illegal 
purpose  is  not  carried  into  effect  (0).  If  the  contract  is  in  itself 
illegal,  as  a  charter-party  for  the  importation  of  prohibited  goods, 
it  is  void,  though  the  parties  were  ignorant  of  the  illegality;  but  if 
a  contract  can  be  performed  in  a  legal  manner,  the  intention  to 
perform  it  in  an  illegal  manner  or  the  existence  of  an  illegal  purpose 

(«)  Crisrp  v.  Churchill  (1794),  cited  in  Lloyd  v.  Johnson  (1798),  IB.  &  P. 
340;  Smith  v.  White  (1866.),  35  L.  J.  C.  454;  L.  R.  1  Eq.  626;  Upfill  v.  JJ'riffht 
(1910),  80  L.  J.  K.  B.  254;   [1911]  1  K.  B.  1. 

(o)  Sitchie  V.  Smith  (1848),  18  L.  J.  C.  P.  9;  6  0.  B.   462. 

(p)  Bridges  v.  Fisher  (1854),  23  L.  J.  Q.  B.  276;   3  E.  &  B.  642. 

(?)  See   ante,   p.   558 . 

(>•)  Eabbs  V.  Eenning  (1864),  34  L.  J.  C.  P.  117;  17  C.  B.  N.  S.  791;  Seynwm- 
V.  London  and  Prov.  Marine  Insoe.  (1871),  41  L.  J.  C.  P.   198. 

(s.)  Cmard  v.  Syde  (1859^  29  L.  J.  Q.  B.  6;  2  E.  &  E.  1. 

it)  Jenkins  v.  Power  (1817),  6  M.  &  S.  282. 

(«)   Oom  V.  Bruce  (1810),  12  Bast,  225. 

{x)  Wilson  V.  Rankin  (1864),  34  L.  J.  Q.  B.  612;  6  B.  &  S.  208;  Dudgeon  v. 
Pembroke  (1874),  43  L.  J.  Q.  B.  220;  L.  K.  9  Q.  B.  681. 

(y)  Lightfoot  V.  Tenant  (1796),  1  B.  &  P.  551;  Langton  v.  Hughes  (1813),  1 
M.  &  S.  598;  Pearce  y.  Brooks  (1866),  35  L.  J.  Ex.  134;  L.  R.  1  Ex.  213; 
Vp-fill  V.  Wright  (1910),  80  L.  J.  K.  B.  254;   [1911]  1  K.  B.  1. 

(z)  Gas  Light  i  Coke  Co.  v.  Turner  (1840),  9  L.  J.  Ex.  336;  6  Bing.  N.  C 
324. 
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must  be  proved  in  order  to  invalidate  it  (a). — A  party  to  a  contract, 
upon  discovering  that  it  is  intended  to  apply  it  to  an  illegal  purpose, 
may  refuse  to  complete  it;  as  upon  an  agreement  to  let  premises, 
which  the  lessee  intends  to  use  for  an  unlawful  purpose  (b).  But 
an  executed  contract  cannot  be  rescinded  in  consequence  of  an  illegal 
use;  as  where  a  lease  of  premises  is  granted  and  possession  given, 
though  the  lessee  intended  an  unlawful  use  of  the  premises  (c).  A 
lease  of  premises  for  the  purpose  of  storing  cartridges  with  a  covenant 
by  the  lessor  to  keep  them  in  a  proper  condition  for  that  purpose,  was 
held  not  to  imply  a  warranty  of  the  continued  legality;  nor  was  the 
lease  avoided  by  the  law  subsequently  prohibiting  the  use  of  the 
premises  for  that  purpose  {d). 

Contracts  made  for  the  purpose  of  defrauding  or  injuring  third 
parties  are  illegal  and  void:  as  a  contract  to  publish  a  book  with  a 
title-page  containing  a  false  statement  of  the  authorship,  in  fraud 
of  the  public  (e);  the  sale  of  a  fictitious  patent  right,  the  buyer  to 
promote  a  company  to  work  it,  as  being  a  fraud  upon  the  intended 
shareholders  (/) ;  or  the  sale  of  mining  and  other  properties  at 
fictitious  prices  for  the  purpose  of  forming  companies  to  buy  them(^) ; 
or  an  agreement  between  two  or  more  persons  by  means  of  fictitious 
purchases  to  induce  intending  buyers,  contrary  to  the  fact,  to  believe 
that  there  is  a  market  for  shares,  and  that  the  shares  are  of  greater 
value  than  is  really  the  case  (h).  An  agreement  between  directors 
and  a  shareholder  that  shares  allotted  should  be  paid  for  at  a  discount 
was  held  to  be  a  fraud  upon  the  company;  and  the  shareholder  was 
held  liable  to  calls  for  the  full  amount  (*)■ 

Upon  this  principle  in  compositions  between  a  debtor  and  creditors, 
whether  statutory  or  not,  any  agreement  made  for  the  preference 
of  one  creditor  is  illegal  and  void  as  being  a  fraud  upon  the  other 
creditors.  "  Each  creditor  consents  to  lose  part  of  his  debt  in  con- 
sideration that  the  others  do  the  same,  and  each  creditor  may  be 

(a)  Waugh  y.  Mc-ris  (1872),  42  L.  J.  Q.  B.  57;  L.  R.  8  Q-  B   202 

m  CoJn  V.   Milbo^rn   (1867),  36  L.  J.  Ex    124;  L    R.  2  Ex^.  230 

(c)  Feret  v.  SiU  (1854),  23  L.  J.  C.  185;   15  0.  B.  207.     See  Gruninal  Law 

"^7^)  «/v!'S/(m8),  47  L.  J.  C.  617;  8  Ch.  D.  39. 

f)  PoTy.   kLfTom),  50  L.  J.  C.  287;  16  Ch.   D.  395.     See  Wnght  v. 


Tailis  (1845),'  14  L.  J.  0.  P.  2S3;  1  C.  B   i893  t    n    B    9,..  l  O    E    D 

(/)  Begbie  V.  Phosphate  of  Lime  Co.  (1875),  44  L.  J.  ft.  B.  233;   1  Q.  B.  i). 
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(«)  Re  Ambrose  Lake  Co.  (1860),  49  L.  J.  C.  457;  14  Oh.  D    390. 
A)  Soott  V.  Brown  (1892),  61  L.  J.  Q.  B.  73S;   [1892]  2  Q    B.  724 
(i)   Odessa  Tramways  Co.  v.  Mendel  (1878),  47  L.  J.  C.   605;   8  Oh.   D.  235. 
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coneidered  to  stipulate  with  the  others  for  a  release  from  them  to  the 
insolvent  in  consideration  of  the  release  by  him.  Where  any  creditor, 
in  fraud  of  the  agreement  to  accept  the  composition,  stipulates  for  a 
preference  to  himself,  his  stipulation  is  altogether  void  "  (fc).  "  Such 
transactions  are  necessarily  uberrimm  fldei,  and  no  engagement  can 
stand  which  has  been  withheld  from  the  knowledge  of  the  whole  body 
of  the  creditors,  and  which  it  would  have  been  material  for  them  to 
know"  (Z).  The  composition  which  is  obtained  by  the  fraudulent 
preference  of  a  creditor  is  also  void  as  against  all  the  other  creditors, 
who  may  repudiate  the  composition  and  revert  to  their  original  rights 
and  remedies  against  the  debtor  (w).  A  bond,  bill,  or  other  security 
given  to  a  compounding  creditor  for  the  balance  of  his  debt  or  paa-t 
of  it  (w);  or  as  an  additional  security  for  the  amount  of  the  com- 
position (o);  and  whether  given  by  the  debtor  himself  or  by  a  third 
party  (p) ;  is  illegal  and  void  as  being  a  fraud  upon  the  other  creditors. 
And  if  a  security  is  originally  void  as  a  preferential  agreement,  any 
substituted  security  is  also  void  (q).  A  preferential  agreement  is 
not  rendered  valid  by  the  preferred  creditor  standing  surety  for  the 
composition  to  all  the  other  creditors  (r);  unless  such  stipulation  is 
part  of  the  agreement  with  the  other  creditors  (s).  A  creditor  who 
procures  a  fraudulent  preference  cannot  recover  the  amount  of  the 
composition,  because  the  whole  agreement  with  his  debtor  is  vitiated 
by  the  fraud  (t).  And  if  he  sues  for  his  original  debt,  his  debtor 
may  plead  a  satisfaction  or  discharge  under  the  composition;  the 
validity  of  which  the  creditor  is  then  estopped  from  denying  by 
reason  of  his  participation  in  the  fraud  (u).  Upon  this  principle, 
a  creditor  who  has  obtained  a  conveyance  of  a  bankrupt's  property 
which  is  afterwards  set  aside  as  fraudulent,  cannot  prove  for  the 


(/c)  Erie,  J.,  Uallalieu  v.  Eodgson  (1851),  20  L.  J.  Q.  B.  3i7;    16  Q.  B.  711. 

(0  Best,  C.  J.,  Britten  v.  Hughes  (1829),  7  L.  J.  0.  S.  C.  P.  188;   5  Bing.  466. 

(m)  Dauglish  v.  Tennent  (1866),  36  L.  J.  Q.  B.  10;  L.  B.  2  Q.  B.  49;  Ex  p. 
Milner  (1885),  54  L.  J.  Q.  B.  425;  15  Q.  B.  D.  605. 

(«)  CooTcshott  V.  Bennett  (1788),  2  T.  R.  763;  JacJcman  v.  Mitchell  (1807),  13 
Vea.  581;   Uare  v.  Sandford  (1S59),  1  GifE.  286. 

(o)  Howden  v.  Haigh  (1840),  9  L.  J.  Q.  B.  198;   11  A.  &  E.  1033. 

Ip)  MeKewan  v.  Sanderson  (1875),  44  L.  J.  C.  447;  L.  R.  20  Eq.  65;  Ex  p. 
miner.  (1885),  54  L.  J.  Q.  B.  425;  15  Q.  B.  D.  605;  Re  E.  A.  B.  (1902),  71 
L.  J.  K.  B.  356;   [1902]  1  K.  B.  457. 

(?)   Geere  v.  Mare  (1863),  33  L.  J.  Ex.  50;   2  H.  &  C.  339. 

(r)   Wood  V.  Barker  (1865),  35  L.  J.  C.  276;   L.  R.   1  Eq.   139. 

(s)  Bissell  V.  Jones  (1868),  38  L.  J.  Q.  B.  2;  L.  R.  4  Q.  B.  49;  Ex  p 
Nibholson  (1870),  L.  R.  5  Ch.  332. 

(0  Knight  v.  Hunt  (1829),  7  L.  J.  0.  S.  C.  P.  165;  5  Bing.  432;  Howden  v 
Haigh  (1840),  9  L.  J.  Q.  B.  198;   11  A.  &  E.  1033. 

(«)  Mallalieu  v.  Hodgson  (1840),  20  L.  J.  Q.  B.   339;   16  Q.  B.   689. 
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consideration  actually  paid  {x).     Nor,  on  the  other  hand,  can  the 
debtor  charge  the  preferred  creditor  upon  the  deed  of  composition; 
as  by  suing  him  upon  a  covenant  of  indemnity  against  the  debts 
compounded  for  (?/■).— A  payment  made  to  a  creditor  to  induce  him 
to  enter  into  the  composition  may  be  recovered  back  by  the  debtor, 
because,  though  particeps  criminis,  he  is  not  in  pari  delicto  (z).    And 
if  the  debtor  or  the  surety  or  other  party  to  the  fraudulent  preference 
is  compelled^ to  pay  the  value  of  bills  which  he  has  given  to  the 
creditor,  and  by  him  negotiated  to  bona  fide  holders,  he  may  recover 
back  the  amount  so  paid  (a).     But  a  payment  made  after  the  com-' 
position  is  complete  and  the  pressure  removed  is  a  voluntary  payment 
which  he  cannot  recover  back  (b).    And  a  promise  given  upon  a  new 
consideration  to  repay  the  old  debt  as  well  as  the  new  advance  would 
be  valid  (c) ;  but  this  promise  would  not  be  effective  if  made  anteriorly 
to  the  discharge,  or  unless  there  existed  clear  proof  that  the  composi- 
tion would  be  valueless  (d).—A  compounding  creditor  is  bound  by 
the  statement  of  his  debts,  and  cannot  afterwards  recover  in  respect 
of  any  debts  or  parts  of  debts  which  he  has  not  entered  as  charge- 
able (e).     And  if  he  executes  the  composition  without  stating  the 
debts,  he  is  taken  as  executing  for  the  whole  amount  then  due  to 
him  (/).    A  creditor  may  compound  for  part  of  his  debts,  with  the 
consent  of  all  the  other  creditors  (g) ;  and  some  of  the  creditors  may 
agree  to  compound  for  their  debts  apart  from  the  others;  unless  there 
is  an  express  or  implied  condition  that  all  shaU.  join  (h).    A  secured 
creditor  who  joins  in  a  composition  for  the  full  amount  of  his  claim 
thereby  discharges  his  security  (i);  and  if  he  puts  a  value  upon  his  '' 
security  and  compounds  for  the  balance  of  his  claim,  he  is  bound  by 
that  valuation,  and  if  the  security  realises  a  larger  amount  he  'must 

(«)  Sx  p.  Myers  (1908),  77  L.  J.  K.  B.  3»8;   [1908]  1  K.  B.  941. 

(y)  Iliggins  v.  Pitt  (1849),  18  L.  J.  Ex.  488;   4  Ex.   312. 

(z)  AtkinsM  V.  Henbf  (1862),  31  L.  J.  Ex.  362;  7  H.  &  N.  934;  Re  Lenzberg's 
Policy  (1878),  47  L.  J.  C.  178;   7  Ch.  D.  650. 

(«)■  Smith  V.  Cuff  (1817),  6  M.  &  S.  160;  Knight  v.  Hunt  (1829),  7  L.  J. 
0.  S.  C.  P.  165;  5  Bing.  432;  Horton  v.  Riley  (1843),  13  L.  J.  Ex.  31;  11 
M.  &  W.  492. 

(S)   WilMn  V.  Ray  (1839),  8  L.  J.  Q.  B.  224;   10  A.  &  E.  82. 

(e)  Jaheman  v.   Cook  (1878),  48  L.  J.  Ex.  165;   4  Ex.   D.  26. 

(rf)  Ex  p.  Barron  (1881),  50  L.  J.  0.  821;  18  Oh.  D.  464;  Wild  v.  Tucker 
(1914),  83  L.  J.  K.  B.  1410;   [1914]  3  K.  B.  '36. 

(«)  Britten  v.  Hugluis  (1829),  7  L.  J.  0.  S.  C.  P.  188;  5  Bing.  460;  Black- 
stone  V.   Wilson  (1857),  26  L.  J.  Ex.  229. 

(/)   Sm~rhy  v.   Wall  (1817),  1  B.  &  Aid.  103. 

ig)   Woods  V.  De  Mattos  (1866),  36  L.  J.  Ex.  64;  L.  R.  1  Ex.  91. 

(A)  Carey  v.  Barrett  (1879),  4  C.  P.  D.  379;  Lemta's  Claim  (1894),  64 
L.  J.  C.  13;    [1894]  3  Ch.  365. 

(»)  CulUngworth  v.  Loyd  (1839),  9  L.  J.  C.  218;  2  Beav.  385;  Re  Balhirnie 
(1878),  45  L.  J.  Bk.  156;   3  Oh.  D.  488. 
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uccount  to  the  debtor  for  the  surplus  over  the  amount  of  the  valuation 
and  interest  upon- the  assessed  value,  from  the  date  of  assessment  to 
realisation  (k). 

The  effect  of  illegality  in  the  matter  or  purpose  of  an  agreemenC 
is  to  render  it  wholly  void  of  legal  effect;  no  claim  or  defence  can 
be  maintained,  which  requires  to  be  supported  by  allegation  or  proof 
of  an  illegal  agreement  (Z) .  Either  party  participating  in  the 
illegality  may  repudiate  the  agreement,  with  or  without  alleging  a" 
reason,  and  may  afterwards  justify  on  the  ground  of  the 
illegality  (m).  "  The  objection  that  a  contract  is  immoral  or  illegal, 
as  between  plaintiff  and  defendant,  sounds  at  all  times  very  ill  in  the 
mouth  of  the  defendant.  It  is  not  for  his  sake,  however,  that  the 
objection  is  ever  allowed;  but  it  is  founded  in  general  principles 
of  policy,  which  the  defendant  has  the  advantage  of  contrary  to  the 
real  justice  as  between  him  and  the  plaintiff.  If,  from  the  plaintiff's 
own  stating  or  otherwise,  the  cause  of  action  appears  to  arise  ex  turpi 
causa,  or  the  transgression  of  a  positive  law,  there  the  court  says 
he  has  no  right  to  be  assisted"  (w).  If  it  appears  on  the  face  of 
the  contract  (o),  or  by  evidence  (p)  that  the  plaintiff  requires  any 
assistance  from  the  illegal  transaction  to  establish  his  case,  he  must 
fail.  And  the  court  is  bound  to  take  judicial  notice  of  the  fact  so 
far  as  it  appears  from  the  instrument  or  the  plaintiff's  evidence  (q) ; 
it  is  otherwise  where  the  illegality  must  be  shown  by  the  defendant, 
there  the  illegality  must  be  specially  pleaded  in  order  to  save  the 
plaintiff  from  surprise  (?■).  Illegality  which  will  avoid  a  contract 
as  against  a  party  will  avoid  it  also  as  against  his  representative  (s) . 

(7.;)  Soc.  Gen.  de  Pans  v.  Geen  (1883),  53  L.  J.  O.  153;  8  Ap.  Ca.  606.  See 
Bx  p.  Schofield  (1879),  48  L.  J.  Bk.  122;  12  Ch.  D.  337;  Ex  p.  Norris  (1886), 
56  L.  J.  Q.  B.  93;  17  Q.  B.  D.  728. 

(0  Taylor  t.  Chester  (1869),  38  L.  J.  Q.  B.  227;  L.  E.  4  Q.  B.  314;  Odessa 
Tramways  Co.  v.  Mendel  (1878),  47  L.  J.  0.  505;  8  lOh.  D.  235;  Farmer's  Mart, 
Ltd.  V.  Milne  (1914),  84  L.  J.  P.  C.  33;  [1915]  A.  C.  106;  Evans  #  Co.  v. 
Eeathcote  (1918),  87  L.  J.  K.  B.  593;  [1918]  1  K.  B.  418. 

(m)  Cowan  v.   Milboum  (1867),  36  L.  J.  Ex.   124;   L.   B.  2  Ex.    230. 

(«)  Mansfield,  C.   J.,  Bolman  v.  Johnson  (1775),  1  Cowp.   343. 

(o)  North  Western  Salt  Co.  v.  Eleotrolytio  Alkali  Co.  (1914),  83  L.  J.  K.  B. 
530;   [1914]  A.  G.  461. 

{p)  Simpson  v.  Bloss  (1816),  7  Taunt.  246;  Seott  v.  Brown  (1892),  61  L.  J. 
Q.  B.  738;   [1892]  2  Q.  B.  724. 

(?)  In  re  Sobinsion's  Settlement  (1912),  81  L.  J.  0.  393;  [1912]  1  Oh.  717; 
North  Western  Salt  Co.  v.  Eleotrolytio  Alkali  Co.  (1914),  83  L.  J.  K.  B.  630; 
[1914]  A.  G.  461. 

(r)Tl.  S.  0.  1883,  Ord.  XIX.  rr.  15,  20. 

is)  PUllpotts  V.  Phillpotts  (1850),  20  L.  J.  G.  P.  11;   10  G.  B.  85. 
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And  the  effect  of  illegality  is  the  same  in  equity  as  at  law .  A  contract 
or  instrument  which  fails  in  a  court  of  law  by  reason  of  its  illegality 
cannot  be  enforced  in  equity;  although  money  has  been  paid  and 
received  in  respect  of  that  contract.  Equitable  terms  can  be  imposed 
on  a  plaintiff  seeking  to  set  aside  an  illegal  contract  as  the  price  of 
the  relief  he  asks ;  but  as  to  any  claims  sought  to  be  actively  enforced 
on  the  footing  of  an  illegal  contract,  the  defence  of  illegality  is  as 
available  in  a  court  of  equj.ty  as  it  is  in  a  court  of  law.  (i);  as  in 
the  case  of  an  action  for  an  account  of  profits  of  an  illegal  partner- 
ship or  business  (m).  In  some  instances  courts  of  equity  have  re- 
fused to  interfere,  as  it  is  necessary  for  a  party  to  come  into  court  with 
clean  hands  {x) . — A  bond  or  covenant  or  other  security  subsequently 
given  for  a  debt  originating  in  an  illegal  consideration  or  transaction, 
or  for  a  prior  security  for  such  debt,  is  vitiated  by  the  same 
illegality  {y) :  as  a  bill  given  to  a  broker  for  his  charges  in  effecting 
an  illegal  insurance  (2) ;  a  bill  in  renewal  of  a  bill  given  for  a  gaming 
debt  (a);  a  security  given  to  a  compounding  creditor  by  way  of 
illegal  preference  (6);  a  bond  given  to  the  holder  of  a  note  which  had 
been  given  for  an  illegal  purpose  and  indorsed  to  the  holder  when 
overdue  (c) ;  and  in  similar  instances,  courts  of  equity  granted  their 
special  but  more  effective  remedies  {d) .  A  guarantee  of  an  illegal 
debt  is  illegal  and  void;  but  a  g'uarantee  of  a  debt  which  is  merely 
void  and  not  illegal,  as  the  loan  of  a  company  in  excess  of  their 
borrowing  powers,  is  valid  (e). 

The  effect  of  illegality  is  the  same,  in  whatever  form  the  contract 
is  framed,  whether  in  the  form  of  a  simple  contract  or  of  a  contract 
under  seal,  or  of  a  bond  with  an  illegal  condition  (/) ;  and  though 
the  contract  is  apparently  valid  in  form  and  matter,  extrinsic  evidence 
is  always  admissible  in  variance  of  or  in  addition  to  the  contract  in 

(0  Thomwn  v.  Thomson  (1802),  7  Ves.  470;  Re  Cork  and  Youghal  Ry.  (1869), 
39  L.  J.  O.  277;  L.  E.  4  Ch.  748. 

(u)  Knowles  v.  Haughton  (1805),  11  Ves.  168;  Swing  v.  OsbaUiston  (1837), 
6  L.  J.  C.  161;  2  M.  &  Or.  63. 

(a;)  Ayerst  v.  Jenkims  (1873},  42  L.  J.  O.  690;   L.  E.  16  Eq.  275. 

iy)  Fisher  v.  Bridges  (1854;),  23  L.  J.  Q.  B.  276;  3  E.  &  B.  642. 

(2)  Bx  p.  Mather  (1797),  3  Ves.  373. 

(a)  Wynne  v.    Callander   (1826),   1  Russ.  293. 

(J)   Qeere  v.   Mare  (1863),  33  L.  J.  Ex.  50;   2  H.  &  C.   339. 

(0)  Amory  v.  Meryweather  (182i),  2  L.  J.  0.  S.  K.  B.  Ill;   2  B.  &  C.  573.. 

id)  Mare  v.   Sandford  (18593,  1  Giff.  28-8. 

(e)  Yorkshire  Wa-ggon  Co.  v.  Maolure  (1881),  51  L.  J.  C.  253;  19  Ch.  D.  478; 
Hyams  v.  Stuart-King  (1908),  77  L.  J.  K.  B.  796;  [1908]  2  K.  B.  696.  See 
Re  CoUman  (1881),  51  L.  J.  C.  3;   19  Ch.  D.  64. 

(/)  Co.  Lit.  206  b;  Duvergier  v.  Fellows  (1828),  7  L.  J.  0.  S.  C.  P.  15; 
5  Bing.  248;  (1830),  8  L.  J.  0.  S.  K.  B.  270;  10  B.  &  0.  826;  (18320,  1 
01.  &  E.  45. 
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order  to  show  that  the  transaction  is  illegal  and  therefore  void,  even 
in  the  case  of  a  covenant  or  contract  under  seal  {g) . 

Money  paid  in  consideration  of  an  executory  contract  or  purpose 
which  i^  illegal,  upon  repudiation  of  the  transaction  may  be  recovered 
back,  as  upon  a  total  failure  of  consideration;  but  it  cannot  be  re- 
cllaimed  after  the  happening  of  the  event  {h) . — Money  deposited 
with  a  stakeholder  upon  a  wagering  contract  may  be  reclaimed  and 
recovered  back  after  the  event,  at  any  time  before  the  money  has  been 
aqtually  paid  over  (i) ;  but  not  if  the  stakeholder  has  paid  it  over 
according  to  the  event  before  his  authority  is  revoked  (fc). — The 
party  seeking  to  recover  money  paid  upon  an  illegal  contract  or 
purpose  must  give  notice  that  he  repudiates  the  transaction  before  it 
is  ej^ecuted,  and  re-claim  the  money,  in  order  to  entitle  him  to  main- 
tain an  action;  and  merely  bringing  the  action  is  not  sufficient 
notice  {I). 

After  the  execution  of  the  illegal  contract  or  purpose  money  paid 
under  it,  whether  as  the  consideration  or  in  performance  of  the 
promise,  cannot  be  recovered  back;  for  the  parties  are  then  equally 
delinquent,  and  the  rule  applies  that  "  in  pari  delicto  melior  est 
conditio  possidentis  "  (m) .  The  rule  applies  where  the  illegal  purpose 
has  been  executed  in  a  material  part,  though  it  remains  unexecuted 
in  another  material  part  (w) ;  and  where  it  has  been  executed  as  far 
as  possible,  and  further  execution  has  become  impossible  (o) .  Accord- 
ingly money  lost  fairly  at  illegal  gaming  or  wagering,  and  paid,  can- 
not be  recovered  back  {p) .  So  with  money  paid  or  accounted  for 
as  the  price  of  goods  sold  and  delivered  under  an  illegal  contract  of 
sale  (q).  And  money  paid  to  induce  a  person  to  become  bail  for 
another  cannot  be  recovered  back,  after  the  purpose  is  completed  by 
acceptance  of  the  bail,  whether  the  principal  makes  default  or  not  (r) . 

(5-)  Collins  V.  Blantern  (1767),  2  Wils.  341;  1  Sm.  L.  C.  355;  Doe  v.  Howells 
(1831),  9  L.  J.  0.  S.  K.  B.  332;  2  B.  &  Ad.  744. 

(A)  Taylor  v.  Bowers  (1876),  46  L.  J.  Q.  B.  39;  1  Q.  B.  D.  291;  Wilson  v. 
Strugnell  (18S1),  7  Q.  B.  D.  548;  50  L.  J.  M.  0.  145;  Hermann  v.  Charles- 
worth  (1905),  74  L.  J.  K.  B.  620;   [1905]  2  K.  'B.  123. 

(»)  Ante,  p.    661.  (ft)  Howstm  v.  Hancock  (1800),  8  T.  R.  575. 

Q)  Bush  V.  Walsh  (1812),  4  Taunt.  290;  Palyart  v.  LeoMe  (1817),  6  M.  &  S. 
290. 

(m)  Per  our.  Taylor  v.  Chester  (1869),  38  L.  J.  Q.  B.  227;  L.  E.  4  Q.   B.  313. 

{n)  Kearley  v.  Thomson  (1»90),  59  L.  J.  Q.  B.  288;   24  Q.  B.  D.  742. 

(o)  Re  Great  Berlin  Steamboat  Co.  (1884),  54  L.  J.  C.  68;   26  Oh.   D.  616. 

(p)  Howson  V.  Hancoch  (1800),  8  T.  E..  575;  Thistlewood  v.  Cracroft  (1813)  1 
M.  &  S.  500;  Swfovrr  v.  AcMand  (1830),  9  L.  J.  0.  S.  K.  B.  3. 

(g)   Owens  v.  Benton  (1835),  4  L.  J.  Ex.  68;   1  Or.  M.  &  R.  711. 

(?•)  Hermann  v.  Jeuchner  (1885),  54  L.  J.  Q.  B.  340;  15  Q.  B.  D.  561.     See 
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Where  money  was  deposited  witk  a  company's  banker  for  the  purpose 
of  giving  the  company  a  fictitious  credit,  it  was  held  that  after  an 
order  was  made  for  winding  up  the  company  the  money  could  not  be 
recovered  liack  (s) .  Upon  this  principle  a  premium  paid  upon  an 
illegal  insurance,  after  the  risk  has  determined,  is  not  recoverable, 
though  the  underwriter  cannot  be  compelled  to  pay  the  loss  (t). 
But  if  the  premium  in  such  case  has  been  paid  or  secured  by  la  bill 
only,  there  is  no  remedy  on  the  bill,  being  the  security  for  an 
illegal  debt  (m)  .  So  an  underwriter  having  paid  the  loss  under  an 
illegal  insurance  cannot  recover  it  back;  and  though  he  has  only 
paid  it  to  the  broker  of  the  insured,  who  has  not  paid  it  lover  (x)  ,■ — 
Upon  the  same  principle  goods  or  other  property  delivered  under  an 
illegal  agreement  or  for  an  illegal  purpose,  may  be  reclaimed  and 
recovered  back  so  long  as  the  agreement  or  purpose  remains 
unexecuted.  Where  goods  were  delivered  under  a  fictitious  sale  for 
the  purpose  of  protecting  the  possession  whilst  the  owner  com- 
pounded with  his  creditors,  it  was  held  that  he  might  repudiate  the 
transaction  before  the  composition  had  been  carried  out,  and  recover 
the  goods  from  the  pretended  buyer,  or  from  a  subvendee  to  whom 
they  had  been  delivered  with  notice  of  the  illegal  transaction  {y) . 
But  if  the  contract  is  executed  and  a  property  either  general  or 
special  has  passed  thereby,  the  property  must  remain ;  and  upon  this 
ground  a  lien  for  work  done  upon  a  chattel,  though  under  an  illegal 
contract,  is  valid  {z) .  Upon  the  same  principle  a  conveyance  of 
propertjf  executed  upon  trust  for  the  absolute  use  of  a  woman,  cannot 
be  set  aside  upon  the  ground  that  it  was  executed  in  consideration  of 
illicit  cohabitation  (a).  And  where  a  father  took  out  an  insurance 
upon  his  son's  life,  for  his  own  benefit  and  at  his  own  expense,  and  the 
office  paid  the  insurance  though  it  was  illegal  for  want  of  interest  in 
the  life,  it  was  held  that  the  father  was  entitled  to  keep  the  money, 
as  against  the  estate  of  his  son  (b). 

Consolidated  Bx-ploration  Co.  v.  Mmgrave  (188&),  69  L.  J.  O.  11;  [1900]  1  Oh. 
37 ;  which  is  perhaps  to  be  supported  upon  the  ground  that  the  transfer  of  shares 
was  ultm  vires,  and  the  transferee  a  trustee  for  the  company.     See  ante,  p.  4'27. 

(s)  lie  Great  Berlin  Steamboat  Co.   (1864),  54  L.  J.  0.  68;   26  Oh.   D.  616. 

(0  Marine  Insce.  Act,  1906,  s.  84;  Tandyck  v.  Hemtt  (1800),  1  East,  97; 
Allkins  V.  Jupe  (1877),  46  L.  J.  C.  P.  824;  2  C.  P.  D.  375;  Harse  v.  Peart 
Life  As^ce.   (1904),  73  L.  J.  K.  B.  373;   [1904]  1  K.  B.  558. 

(w)  Ex  p.   Mather  (1797),  3  Ves.  373. 

ix)  Tenant  v.  Elliott  (1797),  1  B.  &  P.  3. 

(y)  Taylor  v.   Bowers  (1876),  46  L.  J.  Q.  B.  39;   1  Q.  B.  D.  291. 

(z)  Scarf e  v.   Morgan   (1838),  7  L.  J.  Ex.  324;   4  M.  &  W.   270. 

(rt)  Ayrrst  v.  Jenkins  (1873),  40  L.  J.  C.  690;  L.  R.  16  Eq.  275.  See  Phill- 
potts  V.  P/ullpotts  (1850),  20  L.  J.  C.  P.  11;   10  C.  B.  85. 

(J)   Worthinr/ton    v.    Curtis    (1876),   45  L.   J.   C.   259;   1    Ch.    D.   419. 
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Payment  to  an  agent  is  equivalent  in  the  above  respect  to  pay- 
ment to  the  principal,  and  though  paid  upon  an  illegal  account  can- 
not be  recovered  back;  nor  can  the  agent  resist  the  claim  of  the 
principal  upon  the  ground  of  any  illegality  in  the  transaction  on 
account  of  which  the  payment  was  made;  as  in  the  case  of  a  .broker 
receiving  from  the  underwriter  the  amount  of  loss  under  an  illegal 
insurance  (c) ;  or  of  a  broker  or  agent  receiving  the  price  of  goods 
sold  by  him  for  his  principal,  though  the  sale  was  illegal  and  couid 
not  have  been  enforced  against  the  buyer  {d) ;  or  in  the  case  of  a 
betting  agent  receiving  payment  of  bets  made  by  him  for  his 
principal  (e).  Where  a  person  upon  the  sale  of  a  ship  to  a  foreign 
government  authorised  his  agent  to  apply  a  portion  of  the  price  in 
bribing  the  agents  of  the  government  to  effect  the  sale,  it  was  held  that 
after  the  price  was  paid  to  his  agent  he  might  revoke  the  authority 
to  pay  the  bribes  and  recover  from  him  the  whole  amount,  except  so 
much  as  had  been  already  so  applied  (/). — Upon  the  same  principle, 
although  the  court  will  not  order  an  account  of  profits  of  an  illegal 
partnership  or  business  (g),  yet  where  two  British  subjects  had  pur- 
chased and  repaired  an  American  built  ship  on  a  joint  speculation, 
with  a  view  of  employing  her  in  trade  between  the  two  countries, 
until  an  opportunity  should  occur  for  reselling  her  to  advantage, 
for  which  purpose  they  procured  her  to  be  registered  in  the  United 
States  in  the  name  of  a  third  person,  who  was  a  citizen  of  that  country, 
upon  a  false  declaration  that  she  was  bona  fide  his  property;  the 
court  directed  an  account  of  realised  profits  of  the  speculation,  includ- 
ing freight  earned,  notwithstanding  the  employment  of  the  ship  was 
contrary  to  the  English  statutes  then  in  force  regarding  the  importa- 
tion of  goods (h) . 

An  exception  to  the  rule,  that  money  paid  in  execution  of  an  illegal 
contract  cannot  be  recovered  back,  is  made  where  the  party  who 
paid  the  money  acted  under  undue  pressure  or  influence  on  the  part  of 
the  receiver,  and  therefore  was  not  in  pari  delicto  with  the  latter  (i) . 


(c)  Teimnt  v.   Elliott   (1797),  1  B.  &  P.   3. 

(a!)  Farmer  v.  Btissell  (1798),  1  B.  &  P.  296. 

(e)  Bridger  v.  Savage  (1885),  54  L.  J.  Q.  B.  464;   15  Q.  B.  D.  363;   Se  Mattos 
V.  Benjamin  (1894),  63  L.  J.  Q.  B.  24i8. 

(/)  Bone  V.  EcUes^  (1»60),  29  L.  J.  Ex.  438;   5  H.  &  N.  925. 

{g)  Knowles  v.  Raughton  (1805),  11  Ves.  16S;  Ewing  v.  Osbaldiston  (1837), 
6  L.  J.  C.  161;  2  M.  &  Or.  53. 

{h)  Sharp  v.  Taylor  (1849),  2  PhiU.  801. 

(i)  Lowry  v.  Bourdieu  (1780),  2  Dougl.  46S;  Williams  v.  Bayley  (1866),  35 
L.  J.  C.  717;  L.  R.  1  H.  L.  200;  Jones  v.  'Merionethshire  Perm.  Bg.  Sac.  (1891) 
61  L.  J.  C.  138;;  [1892]  1  Cli.  173. 
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And  this  rule  kas  been  applied  to  money  extorted  by  an  abuse  of  legal 
proceedings;  as  where  a  party  paid  a  sum  of  money  to  obtain  his 
release  from  an  arrest  under  a  colourable  legal  process  (fc) .  Another 
exception  is,  where  a  statute  has  been  passed  with  the  object  of  pro- 
tecting a  particular  class  of  persons,  the  members  of  that  class  may 
recover  payments  made  by  /them.  Thus  the  fees  of  a  sheriJff  are 
fixed  by  statute,  and  an  overpayment  may  be  recovered  (Z).  And 
where  the  agent  of  a  candidate  had  settled  accounts  with  a  returning 
officer,  the  candidate  was  allowed  to  recover  from  the  returning  officer 
a  proportionate  part  of  the  amount  disallowed  on  a  subsequent  taxa- 
tion under  the  Parliamentary  Elections  (Returning  Officers)  Act, 
1875,  at  the  instance  .of  the  other  candidate  {m).  So  money  paid 
in  excess  of  the  legal  interest  allowed  by  the  statutes  against  usury 
could-  bo  recovered  back  (re) ;  as  now  is  the  case  where  a  moneylender 
chaijges  a  higher  rate  of  interest  than  the  court  sanctions  in  an  appli- 
cation under  the  Moneylenders  Act,  1900  (o) .  And  so  could  money 
paid  in  contravention  of  the  Lottery  Acts  (p) . 

If  part  of  the  consideration  is  illegal,  and  the  promise  is  not 
divisible  and  apportionable  to  the,  several  parts,  the  whole  contract 
is  void:  as  a  contract  for  the  hiring  of  a  housekeeper  made  partly 
in  consideration  of  illicit  cohabitation  (g) .  A  contract  to  pay  a 
fixed  sum  for  the  purchase  of  the  business  of  law  stationer,  togiether 
with  the  office  of  distributor  of  stamps  and  collector  of  taxes,  was 
held  wholly  illegal  as  involving  the  purchase  of  a  public  office;  the 
price  not  being  apportionable  (r) .  And  where  a  bill  was  given  for 
the  balance  of  a  debt,  part  of  which  was  for  an  illegal  consideration, 
it  was  held  that  the  amount  was  not  apportionable  and  the  biU  wholly 
void  (s) . 

Where,  a  contract  contains  several  promises,  or  a  pjcomise  to  do 
several  matters,  some  of  which  are  illegal,  a  promise  which  pan  be 

(k)  Be  Cadaval  {Duke)  v.  Collim  (1836),  5  L.  J.  K.  B.  171;  i  A.  &  E   858. 
(0  Woodgate  v.   Knatehbidl  (1787),  2  T.  R.   148;  Dew  v.   Parsons  (1819),  2 

'(m)  Martin  v.  Tomkinson  (1893),  62  L.  J.  Q.  B.  400;   [1893]  2  Q.  B    121 
(n-)  Ashley  v.    Reynolds    (1731),   2  Stra.   915;   Bromley  v.    Holland   (1802),   7 

7o)  'Saunders  v.  NewboU  (1904),  74  L.  J.  0.  120;  [1905]  1  Ch.  260;  afifd. 
nom.  Samuel  v.  NewboU  (1906),  75  L.  J.  O.  705;   [1906]  A.  C.  461. 

(p)   Clarke  v.   Shee  (1774),  1  Cowp.  197.  ^     „     ,,    ^     -,      , 

iq)  Rex  V.  Northwing field  (Inhabs.)  (1831),  9  L.  J.  0.  S.  M.  L.  57;  i 
B.  &  Ad.  912. 

(r)  Hopkins  v.  Preseott  (1847),  16  L.  J.  0.  P.  259;  4  0.  B.  578. 

(s)  Scott  V.   Gillmore  (1810),  3  Taunt.  226. 
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separated  from  the  illegality  may  be  valid.  "  The  general  rule  is 
that  where  you  cannot  sever  the  illegal  from  the  legal  part  of  a 
covenant,  the  contract  is  altogether  void;  but  where  you  can  sever 
them,  whether  the  illegality  be  created  by  statute  or  by  the  com- 
mon law,  you  may  reject  the  bad  part  and  retain  the  good  "  {t).  So 
a  bond  may  be  good,  though  the  condition  is  good  in  part  and  illegal 
in  part  (m)  .  An  agreement  to  assign  all  offices  of  which  the  party 
should  be  possessed,  was  held  good  as  to  all  offices  which  might  be 
legally  assigned  (x).  A  covenant  in  a  lease  to  pay  rent  "  clear  of  all 
taxes  whatsoever,"  was  held  good,  except  as  to  the  property  tax  and 
such  taxes  as  could  not  be  legally  paid  by  the  tenant  (y) .  A  contraot 
which  operates  in  part  as  an  unreasonable  restraint  of  trade  may  be 
construed  divisibly  as  to  the  limits  of  restraint,  and  held  valid  within 
reasonable  limits  (0) . — Contracts  of  service  impliedly  import  that 
the  service  must  be  lawful  and  used  for  a  lawful  purpose.  A  printer 
engaged  to  print  a  work  may  refuse  to  print  libellous  matter,  and  may 
charge  for  printing  the  rest  of  the  work  (a) . — Upon  the  same  prin- 
,  ciple  a  conveyance  of  property  which  as  to  part  of  the  subject  is  illegal, 
may  be  supported  as  to  so  much  of  the  subject  as  can  be  legally  conr 
veyed,  though  the  consideration  may  not  be  apportionable;  as  the 
grant  of  an  advowson,  with  next  presentation,  of  a  vacant  benefice, 
which  is  valid  as  to  the  advowson,  though  illegal  and  void  as  to  the 
next  presentation  (6).  So  a  mortgage  or  charge  of  property  with 
a.  covenant  for  payment,  though  illegal  and  void  as  to  the  security 
given,  may  be  valid  as  to  the  personal  covenant  (c) .  And  a  mort- 
gage deed  by  a  corporation,  which  was  ultra  vires  as  a  charge  upon 
property,  was  held  valid  as  to  the  covenant  (d!) .  But  in  the  case 
of  biUs  of  sale  of  personal  chattels  given  by  way  of  security  and  not 
in  .accordance  with  the  form  in  the  schedule  to  the  Bills  of  Sale  Act 
(1878)  Amendment  Act,  1882,  the  deed  is  void  in  toto,  and  no  action 


(0  Willea,  J.,  Pickering  v.  Ilfracombe  By.  (1868),  37  L.  J.  O.  P.  123 ;  L.  E. 
3  C.  P.  250;  Kearney  v.  Whitehaven  Coll.  Co.  (1&93),  62  L.  J.  M.  C.  129; 
[1893]  1  Q.  B.  700. 

(«)  Newman  v.   Newman  (1815),  4  M.  &  S.  66. 

(»)  Harrington  v.  Kloprogge  (1784),  2  Br.  &  B.  678,  n.;  Sterry  v.  Clifton 
(1850),  19  L.  J.  C.  P.  237;  9  C.  B.  110. 

iy)  Gaskell  v.  King  (1809),  11  Boat,  165. 

(z)  Mallan  v.  May  (1843),  12  L.  J.  Ex.  376;  11  M.  &  W.  653;  Bromley  v. 
Smith  (1909),  78  L.  J.  K.  B.  745;   [1909]  2  K.  B.  235. 

(a)  Clay  v.  Yates  (1856),  25  L.  J.  Ex.  237;   1  H.  &  N.  73. 

(J)   Greenwood  v.    London    (Sp.)    (1814),  5   Taunt.   727. 

(e)  Gibbons  v.  Sooper  (1831),  9  L.  J.  0.  S.  K.  B.  69;  2  B.  &  Ad.  734. 

((f)  Payne  v.  Brecon  {Corp.')  (1858),  27  L.  J.  Ex.  495;  3  H.  &  N.  572: 
Pickering  v.  Ilfracombe  Sy.  (1868),  37  L.  J.  C.  P.  123;  L.  E.  3  C.  P.  235. 
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can  be  maintained  on  the  covenant  for  payment  (e).  This  provision, 
however,  does  not  affect  a  collateral  security,  such  as  a  promissory 
note  (/) .  And  if  a  bill  of  sale  includes  property  to  which  the  statute 
does  not  apply  and  the  provisions  of  the  deed  are  severable,  the 
security  wiU  be  valid  as  to  that  property  {g). 

A  contract  may  be  discharged  by  illegality  supervening  after  it 
is  made.  Thus  the  engagement  of  a  seaman  to  serve  on  board  a 
foreign  ship  is  put  an  end  to  by  a  subsequent  declaration  of  war  if 
the  seaman  is  not  a  member  of  one  of  the  belligerent  States,  and 
the  completion  of  his  contract  would  amount  to  a  breach  of  neu- 
trality (Ji) .  "  The  difference  where  an  Act  of  Parliament  will  amount 
to  a  repeal  of  a  covenant  and  where  not  is  this:  Where  a  man  covenants 
not  to  do  a  thing  which  was  lawful  for  him  to  do,  and  an  Act  of 
Parliament  comes  after  and  compels  him  to  do  it,  there  the  Act 
repeals  the  covenant;  and  vice  versa,  if  he  covenants  to  do  a  thing 
which  is  lawful,  and  an  Act  of  Parliament  comes  in  and  hinders  him 
from  doing  it,  the  covenant  is  repealed.  But  where  a  man  covenants 
not  to  do  a  thing  which  was  unlawful  at  the  time  of  the  covenant,  and 
afterwards  an  Act  makes  it  lawful,  the  Act  does  not  repeal  the 
covenant "  (^).  A  covenant  by  the  tenant  of  land  to  pay  rent  with- 
out any  deduction  of  taxes  was  held  to  extend  to  taxes  of  a  like  kind 
imposed  'by  a  subsequent  Act,  authorising  but  not  compelling  a  tenant 
to  deduct  them,  and  therefore  leaving  the  covenant  in  full  force  (fc); 
but  if  the  Act  compelled  the  deduction,  as  with  the  property  tex,  the 
provision  would  be  unlawful,  and  the  covenant  would  be  so  far  re- 
pealed {I).  Where  premises  were  let  "  with  the  right  and  Liberty  to 
store  cartridges  therein,"  and  an  Act  was  afterwards  passed  makmg 
it  illegal  to  do  so;  it  was  held  that  there  was  no  breach  of  the  covenant 
foi^  quiet  enjoyment  by  the  lessor,  nor  ejectment  from  the  premises; 
nor  was  there  any  implied  warranty  or  condition  in  the  lease  that 

(e)  Davies  v.  Bees  (1886),  55  L.  J.  Q.  B.  363;   17  Q.  B.  D.  408.         ^    ^    ^ 
(/)  Monetary  Advance  Co.  v.  Cater  (1868),  57  L.  J.   Q.  B.  463;  20  Q.  B.  D. 
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iff)  Ex  p.  Byrne  (1888),  57  L.  J.  Q.  B.  263;  20  Q.  B.  D.  310;  CocAm^  v. 
Entwistle  (1890),  59  L.  J.  Q.  B.  416;  25  Q.  B.  D.  116.  See  Ex  p.  Mason  (1894), 
64  L.  J.  Q.  B.  191;   [1895]  1  Q.  B.  133.  ^      „_„     ^,,^  ., 

(A)  Burton  v.  Pinherton  {\m),  36  L.  J.  Ex.  137;  L.  R.  2  Ex.  340;  ONed 
V.  Armstrong  (1895),  65  L.  J.  Q.  B.  7;  [1895]  2  Q.  B.  418  See  Austm  Frmrs 
S.S.  Co.  V.  Strack  (1905),  74  L.  J.  K.  B.  683;   [1906]  2  K.  B.  315. 

(»)  Holt  C.  J.,  Brewster  v.  Kitchin  (1697),  1  Salk.  198;  1  Ld.  Eaym.  321; 
Newington  Loo.  Bd.  v.  Cotfmgham  Loo.  Bd.  (1879),  48  L.  J.  C.  226;  12  Ch.  D. 
725 

(ic)  Brewster  v.  Kitchin  (1697),  1  Salk.  198.  See  Chalmter  v.  Bolckow  (1878), 
47  L.  J.  C.  P.  562;   2  Ap.  Ca.  933. 

Q)   Gashell   v.    King    (1809),   11  East,   165. 
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such  use  of  the  premises  should  continue  lawful  (m) .  A  contract  with 
the  promoters  of  a  projected  company  to  pay  all  the  costs  of  obtain- 
ing their  Act,  was  held  not  to  be  afiected  by  the  usual  clause  in  the 
Act  that  the  company  should  pay  the  costs  of  obtaining  it;  for  the 
effect  of  the  contract  was  to  leave  no  costs  upon  which  the  clause 
could  operate  (n) .  Where  an  Act  of  Parliament  repeals  a  prior 
covenant  by  rendering  the  performance  illegal,  there  is  no  right  to 
compensation  as  for  a  breach,  otherwise  than  may  be  provided  in 
the  Act  (o) . — Illegality  supervening  by  the  law  of  a  foreign  country 
in  which  the  contract  is  to  be  performed  does  not,  in  general,  excuse 
a  breach  of  the  contract;  the  foreign  law  may  render  it  impossible 
in  fact  to  perform  the  contract,  but  affords  no  excuse  for  non-perform- 
ance, unless  expressly  or  impliedly  excepted  from  the  contract  (p) . 

(m)  Newbi/  v.  Sharpe  (1877),  47  L.  J.  0.  617;   8  Oh.  D.  39. 

(»)  Savin  v.  Boylahe  My.  (1865),  35  L.  J.  Ex.  52;  L.  R.  1  Ex.  9.  See  Shaw's 
claim  (1875),  44  L.  J.  0.  670;  L.  E.  10  Ch.  177. 

(o)  Per  cur.  Wytm  v.  Shropshire  Union  Ry.  (1850),  5  Ex.  420.  See  East 
Freemantle  {Corp.)  v.  Annois  (1901),  71  L.  J.  P.  C.  39;   [1902]  A.   C.  213. 

(p)  See  ante,  p.   523. 
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The  discharge  of  contracts,  including  in  that  term  all  modes  of 
determining  the  liability,  involves  different  considerations  as  it  occurs 
before,  at  the  time,  or  after  the  performance  has  become  due.  A 
contract  may  be  discharged  before  it  is  due  by  events  happening 
which  are  expressly  or  impliedly  excepted  from  the  liability,  or 
which  operate  as  conditions  subsequent  determining  the  liability. 
These  modes  of  discharge  are  provided  in  the  contract  itself  and 
have  been  already  noticed  as  exceptions  and  conditions  of  the  con- 
tract (a) .  A  contract  may  also  be  discharged  before  it  is  due  by  a 
new  agreement  of  the  parties  rescinding  or  altering  the  terms ;  so  that 
the  claim  to  performance  of  the  original  contract  may  be  met  by  the 
new  agreement;  and  if  the  contract  has  been  put  in  writing,  it  may 
be  practically  discharged  under  certain  circumstances  by  the  cancel- 
lation or  alteration  or  by  the  loss  of  the  deed  or  instrument  that 
emlDodies  the  terms. — When  the  contract  is  due,  it  may  be  discharged 

(a)  See  ante,  pp.    492    et  teq. 
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by  exact  performance  of  the  terms;  or  by  tender  of  such,  performance, 
if  the  other  party  refuses  to  accept  it.  A  breach  of  the  contract  also 
discharges  it  in  the  sense  that,  to  the  extent  of  the  breach,  it  converts 
the  contract  into  a  claim  for  damages  in  compensation  for  the  de- 
fective performance;  or,  at  least,  a  claim  to  have  the  contract  per- 
formed with  such  equitable  qualification  as  may  be  necessitated  by 
the  default.  The  claim  or  right  of  action  arising  upon  a  breach  of 
contract  can  no  longer  be  satisfied  by  a  performance  or  tender  of  the 
debtor  without  the  agreement  of  the  creditor  to  accept  it  in  satisfac- 
tion; but  it  may  be  discharged  by  an  accord  and  satisfaction  made 
with  the  creditor;  or  by  a  release  given  by  him;  or  by  a  judgment 
recovered  by  him.  It  may  also  become  barred  by  lapse  of  time  under 
the  Statutes  of  Limitation;  or  it  may  be  met  by  a  claim  of  set-oS; 
or  by  a  discharge  in  bankruptcy.  The  modes  of  discharge  above 
noticed  form  the  subjects  of  the  several  Chapters  of  this  Part. 

A  contract  may  be  discharged  at  any  time  before  the  performance 
is  due  by  a  new  agreement  validly  made,  having  the  effect  of  altering 
the  terms  of  the  original  agreement,  or  of  rescinding  it  altogether  (b); 
but  it  is  for  the  party  asserting  an  alteration  or  rescission  of  the 
original  agreement  to  prove  the  assent  of  the  other  party  to  the  new 
contract  (c) .  Mutual  promises  to  marry  are  discharged  at  any  time 
before  a  breach  by  a  mutual  agreement  to  rescind  the  promises  (d); 
with  the  consequence  that  a  settlement  made  in  contemplation  of 
the  marriage  is  rendered  inoperative  by  the  rescission  (e).  A  separa- 
tion deed  between  husband  and  wife  is  rescinded  by  their  return  to 
cohabitation,  as  to  all  the  provisions  of  the  deed  which  depend  upon 
the  separation  (/) .  If  a  contract  is  rescinded  by  agreement  after  a  part 
performance  or  part  payment  of  the  consideration,  any  claim  in  respect 
of  the  part  performance  or  part  payment  must  be  referred  to  the  agree- 
ment of  rescission;  and  in  general  no  such  claim  can  be  made,  unless 
expressly  or  impliedly  reserved  upon  the  rescission  (g) . — The  sub- 

(J)  Maule,    J.,   Meniaeff   v.   Reade   (1849),   7   C.    B.    ia9. 

(c)  Darnley  {Earl)  v.  L.  C.  ^  D.  My.  (1867),  36  L.  J.  O.  404;  L.  R.  2  H.  L. 
43;  Jaa.  Nelson,  Ltd.  v.  Nelson  Line  {lAverpool),  Ltd.  (1908),  77  L.  J.  K.  B, 
456;   [1908]  A.  C.  108. 

{d)  King  v.   Gillett  (1840),  10  L.  J.  Ex.  164;   5  M.  &  W.  55. 

(e)  Essery  v.  Cowlard  (1884),  53  L.  J.  C.  661;  26  Oh.  D.  191;  Bond  v.  Walford 
(1886),  55  L.  J.  C.  667;  32  Oh.  D.  238. 

(/)  Bateman  v.  Ross  {Countess)  (1813),  1  Dow,  235;  Wilson  v.  Mushett  (1832), 
1  L,.  J.  K.  B.  250;  2  B.  &  Ad.  743;  Niool  v.  Nicol  (1886),  55  L.  J.  0.  437; 
31  Oh.  D.  524;  Be  Sparks  (1904),  73  L.  J.  C.  259;  [1904]  1  Oh.  451;  com- 
promised upon  appeal  (1904),  73  L.  J.  0.  576;   [1904]  2  Oh.  121. 

((/)  See  ante,  p.  41. 
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sequent  agreement  may  affect  parts  only  of  the  former  contract, 
leaving  the  original  contract  in  other  respects  to  stand;  and  con- 
sequently the  new  agreement  may  have  to  be  construed  with  reference 
to  the  original  contract  {h) ;  and  so  far  as  the  later  agreement  is 
inconsistent  with  the  former  contract  it  must  be  taken  to  rescind  it  (i) . 
Where  a  contract  was  made  for  building  to  be  completed  by  a  fixed 
day  under  penalties  for  delay,  a  subsequent  agreement  for  additional 
work  which  rendered  it  impossible  to  complete  within  the  time,  was 
held  to  operate  as  a  waiver  of  the  former  stipulation  as  to  time  and 
a  discharge  of  the  penalties  (fc). — The  subsequent  agreement  may 
operate  as  a  conditional  discharge  of  the  original  agreement,  so  that 
the  later  agreement  failing  the  former  contract  is  restored  to  its 
full  effect  (Z) .  Thus  the  acceptance  of  a  new  lease  by  a  tenant  operates 
as  a  surrender  in  law  of  his  existing  lease;  but  it  is  conditional  upon 
the  new  lease  being  valid  (m). 

Non-performance  for  a  considerable  lapse  of  time,  or  under  such 
circumstances  as  manifest  the  intention  of  abandoning  it,  may  be 
treated  as  a  rescission  of  the  contract  {%) .  Thus  mutual  promises 
to  marry  were  held  to  be  rescinded  by  three  years'  cohabitation  of 
the  parties  without  marriage  (o) .  Where  an  agreement  had  been 
made  between  a  mortgagor  and  mortgagee  for  the  former  to  give 
up  possession  and  release  all  his  interest  to  the  mortgagee,  which 
was  not  acted  upon,  and  twelve  years  afterwards  the  mortgagee 
sold  under  his  power  as  mortgagee,  it  was  held  that  the  agreement 
had  been  abandoned  and  that  the  mortgagor  retained  the  equity  of 
redemption  and  was  entitled  to  the  surplus  of  the  purchase-money  (p) . 
Where  land  had  been  sold  in  lots,  subject  to  covenants  with  the  vendor 
not  to  carry  on  the  trade  of  a  beershop,  and  the  vendor  afterwards 
suffered  beershops  to  be  opened  and  himself  supplied  them  with  beer, 
he  was  held  to  have  waived  and  rescinded  the  covenants  over  all  the 
lots  {q) .    Where  a  buyer  of  specific  goods  in  a  deliverable  state  for 

(A)  Sunt  V.  S.  E.  Ry.  (1875),  45  L.  J.  C.  P.  87;  Lawee  v.  Lawes  (1878),  9  Ch, 
D.   98. 

(»)  Dawson  v.  Brinckman  (1850),  3  Mac.  &  G.  53;  Sande^rsonv.  Graves  (1875), 
44  L.  J.  Ex.  210;   L.  E.  10  Ex.  234. 

(J)  Thornhill  v.  Neats  (I860),  8  C.  B.  N.  S.  831;  Dodd  v.  Churtm  (1897),  66 
L.  J.  Q.  B.  477;   [1897]  1  Q.  B.  562. 

(0   nrth'v.  Midland  Ry.  (1«75),  44  L.  J.  0.  313;  L.  R.  20  Eq.    100. 

(»»)  Roe  V.  York  {Abp.)  (1805),  6  East,  86;  Doe  v.  Courtenay  (1848),  17  L.  J. 
Q.  B.  143;  11  Q.  B  702;  Doe  v.  Poole  (1848),  17  L.  J.  Q.  B.  151;  11 
Q.  B.  713. 

(»»)  Davis  V.  Romford  (1860),  30  L.  J.  Ex.  139;  6  H.  &  N.  245. 

(o)  Bond  V.  Walford  (1886),  55  L.  J.  C.  667;   32  Oh.  D.  238. 

Ip)  Rushbrook  v.  Lawrence  (1869),  39  L.  J.  0.  93;  L.  R.  5  Ch.  3. 

(?)  Kelsey  v.  Dodd  (1882),  52  L.  J.  C.  34. 
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future  delivery  gave  notice  to  the  seller  of  his  insolvency,  it  was  held 
that  the  seller  was  justified  in  presuming  an  offer  to  abandon  the 
contract  and  in  accepting  the  abandonment,  in  the  absence  of  any 
notice  by  the  buyer  of  his  intention  to  maintain  the  contriact  (r) . 

The  discharge  of  a  contract  by  a  new  agreement  may  occur  with 
the  intervention  of  a  third  party,  who  undertakes  the  liability  of 
the  contract  and  is  accepted  by  the  creditor  in  place  of  the  original 
debtor;  the  liability  of  the  original  debtor  is  dischargfed  (s),  and 
transferred  to  the  new  party  (i) ;  and  this  mode  of  discharge 
is  designated  by  the  term  novation  (m)  . — Questions  of  novation  have 
arisen  upon  the  transfer  of  business  between  insurance  companies, 
with  reference  to  the  assent  of  the  policy-holders.  This  assent  was 
required  to  be  signified  by  some  writing  signed  by  the  policy-holder, 
or  hj  his  agent,  by  force  of  sect.  7  of  the  Life  Assurance  Companies 
Act,  1872.  This  statute  has  been  repealed  by  the  Assurance  Com- 
panies Act,  1909,  which  provides,  by  sect.  13,  that  no  Assurance 
Company  shall  amalgamate  with  another,  or  transfer  its  business  to 
another,  unless  the  amalgamation  is  sanctioned  by  the  court,  if  it  is 
satisfied  that  no  sufficient  objection  to  the  arrangement  has  been 
established  after  hearing  the  directors  and  other  persons  whom  it 
considers  entitled  to  be  heard  upon  the  application.  Prior  to  these 
enactments  a  company,  by  the  terms  of  its  constitution,  might  have 
the  power  to  transfer  their  business  and  liabilities  without  the  con- 
sent of  the  policy-holders;  in  which  case  the  holders  were  bound 
by  a  transfer  duly  made,  and  the  company  was  discharged  (x) .  Where 
the  company  had  no  such  power  and  a  transfer  was  made,  it  became 
a  question  of  fact  whether  a  policy-holder  had  adopted  the  transfer 
to  the  extent  of  discharging  the  transferring  company  or  not.  The 
mere  payment  of  the  premiums  to  the  new  company,  and  taking 
receipts  in  their  name  by  direction  of  the  transferring  company, 
though  sufficient  payment  to  keep  up  the  policy,  was  not,  without 
special  circumstances,  an  acceptance  of  the  new  company  by  the 

(0  Morgan  v.  Bain  (1874),  44  L.  J.  0.  P.  47;  L.  E.  10  C.  P.  15.  See  Sale 
of  Goods  Act,  1893.  s.  18  (r.  1). 

(s)  Ex  p.  Burden  (1881),  16   Ch.  D.  675. 

(0  Croxofoot  V.  Gurney  (1832),  2  L.  J.  C.  P.  21;  9  Bing.  372;  Henderson  v. 
Stobart  (1850),  19  L.  J.  Ex.  135;  2  Ex.  99. 

(«)  Selborne,  L.  C,  Scarf  v.  Jardine  (1882),  51  L.  J.  Q.  B.  612;  7  Ap.  Ca. 
361. 

{x)  Hart's  case.  Grain's  case  (1875),  45  L.  J.  C.  321;  1  Ch.  D.  307;  Barman's 
case  (1875),  45  L.  J.  C.  321;  1  Oh.  D.  326;  Bowse's  case  (1876),  49  L.  J.  0. 
402;  3Ch.  D.  384. 
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policy-holder  sufHeient  to  operate  as  a  discharge  {y).  But  procuring 
an  indorsement  by  the  new  company  of  their  liability  {z) ;  payment  of 
premiums  land  taking  receipts  of  the  new  company  for  fifteen  years 
after  notice  of  the  transfer  (a) ;  accepting  a  bonus  from  the  new 
company  (6);  'claiming  the  policy  money  against  the  new  com- 
pany (c);  was  sufiicient  to  constitute  novation.  In  the  case  of 
annuities  granted  by  an  insurance  office  the  mere  acceptance  by  the 
grantee  of  payment  by  ttie  new  office  is  not  a  novation  {d). 

Questions  of  novation  also  arise  upon  changes  occurring  in  partner- 
ships, with  reference  to  the  consent  of  customers  to  accept  the  new 
firm  as  debtors  instead  of  the  old.  A  customer  who  continues  to  deal 
with  a  firm  after  notice  of  a  change  in  the  partners  is  presumed  to 
accept  the  new  firm  as  his  debtors  (e) .  If  he  continues  to  deal  with 
the  firm  without  having  notice  of  the  change,  he  credits  the  original 
partners;  but  on  receiving  notice  of  the  change  he  may  charge  the 
partners  who  in  fact  incurred  the  debt  in  the  name  of  the  firm  as 
being  the  real  principals;  and  if  he  elects  to  charge  them,  he  cannot 
afterwards  charge  the  original  partners;  but  if  he  deals  with  the  firm 
'after  notice  of  the  change,  he  cannot  charge  the  retired  partners  with^ 
the  new  debts  (/).  Where  a  servant  or  agent  of  a  partnership  upon 
a  change  in  the  partners  accepts  employment  under  the  new  firm, 
he  must  be  taken  to  discharge  the  old  firm  {g).  Upon  the  same 
principle,  where  a  party  to  a  contract  takes  a  third  party  into  partner- 
ship, the  other  party  to  the  contract  may  elect  to  bind  the  party  who 
has  contracted  with  him  or  the  firm,  and  the  liability  will  be  fixed 
according  to  his  election  {h). 

(y)  Re  Manchester  and  London  Assce.  (1870),  39  L.  J.  C.  595;  L.  R.  5  Ch. 
640;  Griffith's  ease  (1871),  40  L.  J.  C.  464;  L.  R.  6  Oh.  374;  Conquest'^  case 
(1875),  45  L.  J.  C.  336;  1  Oh.  D.  334. 

(«)  Ex  p.  Blood  (1870),  39  L.  J.  0.  295;  L.  E.  9  Eq.  316;  Evens'  claim 
(1873),  L.  R.  16  Bq.  354;  Miller's  case  (1876),  3  Ch.  D.  391. 

(a)   Cocker's  case  (1876),  45  L.  J.  O.  822;   3  Oh.  D.  i; 

(6)  Spencer's  case  (1871),  40  L.  J.  C.  455;  L.  R.  6  Ch.  362. 

(c)  Ex  p.  Fleming  (1870),  39  I>.  J.  0.  250;  L.  R.  9  Eq.  306. 

id)  \Re  FamUy  Endowment  Soc.  (1870),  39  L.  J.  0.  206;  L.  R.  5  Oh.  118;  Re 
India  and  London  Assce.   (1872),  41  L.  J.   C.  601;  L.   R.   7  Oh.    651. 

(e)  Partnership  Act,  1890,  8.  17  (3);  Kirwan  v.  Kirwan  (1834),  3  L.  J.  Ex. 
187;  2  Cr.  &  M.  617;  Hart  v.  Alexander  (1837),  6  L.  J.  Ex.  129;  2  M.  &  W. 
484;  Ex  p.  Gibson  (1869),  38  L.  J.  C.  673;  L,  R.  4  Ch.  662;  Bilborowgh  v. 
Rolmes  (1877),  46  L.  J.  C.  446;  5  Oh.  D.  255. 

(/)  Partnership  Act,  1890,  s.  36;  Scarf  v.  Jardine  (1882),  51  L.  J.  Q.  B. 
612;  7  Ap.  Ca.  345. 

{g)  Hobson  v.  Cowley  (1858),  27  L.  J.  Ex.   205. 

(A)  British  Homes  Assce.  v.  Paterson  (1902),  71  L.  J.  0.  872;  [1902]  2  Oh.  404. 

L.  38 
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Tho  new  agreement  in  rescission  or  alteration  of  a  prior  contract 
must  in  general  satisfy  all  the  requirements  of  an  independent  con- 
tract.'— The  rescission  or  variation  of  a  former  agreement,  so  long 
as  it  remains  executory,  will  in  general  form  a  sufficient  consideration 
for  a  subsequent  agreement  (i) .  But  where  a  person,  being  in- 
debted on  a  promissory  note  payable  on  demand  with  interest,  agreed 
to  pay  the  amount  by  quarterly  payments  with  interest,  it  was  held 
that  such  agreement  was  a  mere  voluntary  forbearance  by  the  creditor, 
which  afforded  no  answer  to  an  action  upon  the  note  (fc) . — The  consent 
of  both  parties  must  be  given  to  the  new  agreement  (l).  A  person 
who  has  contracted  to  sell  goods  and  deliver  them  at  a  future  date 
cannot  discharge  his  liability  by  giving  notice  to  the  buyer  that  he 
will  be  unable  or  unwilling  to  deliver  the  goods,  unless  the  buyer 
assents  to  such  notice  in  rescission  of  the  contract  (m) .  Nor  can  the 
buyer  anticipate  or  discharge  his  liability  by  giving  notice  to  the 
seller  of  his  intended  refusal  to  accept  delivery,  unless  the  seller 
accepts  the  notice  as  a  rescission  (n) .  In  the  case  of  lands  acquired 
compulsorily,  the  undertakers  cannot  withdraw  a  notice  to  treat 
against  the  wish  of  the  landowner  (o).  . 

If  the  original  contract  was  put  in  writing  merely  by  agreement 
of  the  parties,  and  not  in  pursuance  of  any  statutory  requirement, 
the  new  agTeement  in  alteration  or  discharge  is  not  required  to  be 
in  writing,  and  may  be  proved  by  parol  evidence.  "  By  the  general 
rules  of  the  common  law,  if  there  be  a  contract  which  has  been  reduced 
into  writing,  it  is  competent  to  the  parties,  at  any  time  before  breach 
of  it,  by  a  new  contract  not  in  writing,  either  altogether  to  waive, 
dissolve,  or  annul  the  former  agreement,  or  in  any  manner  to  add  to, 
or  subtract  from,  or  vary  or  qualify  the  terms  of  it,  and  thus  to  make 
a  new  contract,  which  is  to  be  proved,  partly  by  the  written  agreement, 
and  partly  by  the  subsequent  verbal  terms  engrafted  upon  what  wiU 

(j)   Pei-  cur.  Foster  v.  Dawber  (1851),  20  L.  J.  Ex.  385;  6  Ex.  851. 

{h)  M'Manus  v.  Bark  (1869),  39  L.  J.  Ex.  65;  L.  R.  5  Ex.  65. 

(I)  Heinekey  v.  Barle  (1858),  28  L.  J.  Q.  B.  79;  8  E.  &  B.  410;  Dartdey  (Earl) 
V.  L.  0.  ^  D.  Ry.  (1867),  36  L.  J.  O.  404;  L,.  R.  2  H.  L.  43;  Baily  v. 
British  Equit.  Ass.  (1903),  73  L.  J.  0.  240;  [1904]  1  Ch.  374.  See  Barirtgton 
V.  S&ndaU  (1903),  72  L.  J.  C.  396;   [1903]  1  Ch.  921. 

(m)  Leigh  v.  Paterson  (1818),  8  Taunt.  540;  Brown  v.  Muller  (1872).  41 
L.  J.  Ex.  214;  L.  R.  7  Ex.  319. 

(«)  Phillpotts  V.  Evans  (1839),  9  L.  J.  Ex.  33;  5M.  &  W.  475;  Fitfv.  Castanet 
(1842),  12  L.  J.  C.  P.  70;   4  Man.  &  O.  898. 

(o)  Tawney  v.  Lynn  #  Ely  Ry.  (1847),  16  L.  J.  C.  282.  See  King  v, 
Wycombe  Ry.  (1860),  29  L.  J.  C.  462;  28  Beav.  104;  WUd  v.  Woolmch 
B.  0.  (1009),  79  L.  J.  C.  126;   [1910]  1  Oh.  35. 
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be  thus  left  of  the  written  agreement"  (p). — A  new  agreement  in 
writing  may  require  a  new  or  additional  stamp,  without  which  it 
cannot  be  put  in  evidence;  as  a  policy  of  insurance  which  had  been 
altered  by  the  parties,  pending  the  risk,  from  "  ship  and  outfit "  to 
"  ship  and  goods  "  (q);  but  it  was  held  that  the  alteration  apparent 
upon  the  face  of  the  policy  was  effectual  to  discharge  the  original 
contract,  though  the  altered  policy  could  not  be  charged  for  want  of 
a  stamp  (r) .  And  generally  in  an  action  upon  a  contract,  if  it  appears 
that  a  subsequent  agreement  has  been  made  affecting  the  contract 
charged,  it  becomes  necessary  to  prove  the  later  agreement  in  order 
to  show  that  the  former  remains  in  force;  which  cannot  be  done  if 
it  wants  a  stamp.  "  The  court  may,  in  all  cases,  so  far  allow  .parol 
evidence  of  a  written  agreement  as  to  ascertain  that  it  relates  to  the 
subject-matter  in  discussion.  If,  indeed,  the  plaintiff  gets  through 
his  case  without  giving  the  defendant  any  opportunity  of  mentioning 
the  written  agreement,  the  latter  must  produce  it,  and  he  cannot 
avail  himself  of  it  unless  it  be  duly  stamped  "  (s). 

In  the  case  of  bills  of  exchange,  by  the  law  merchant,  the  holder 
of  a  bill  might  discharge  the  liability  of  the  acceptor  or  any  other 
party,  before  or  after  the  maturity  of  the  bill,  by  an  express  re- 
nunciation of  his  right;  without  writing,  and  without  consideration, 
and  without  delivery  of  the  bill  (i). — The  Bills  of  Exchange  Act, 
1882  (which  by  sect.  89  applies  to  promissory  notes),  now  enacts, 
sect.  62,  sub-sect.  1,  "  When  the  holder  of  a  bill  at  or  after  maturity 
absolutely  and  unconditionally  renounces  his  rights  against  the 
acceptor  the  bill  is  discharged.  The  renunciation  must  be  in  writing, 
unless  the  bill  is  delivered  up  to  the  acceptor." — Sub-sect.  2,  "  The 
liabilities  of  any  party  to  a  bill  may  in  like  manner  be  renounced  by 
the  holder  before,  at  or  after  its  maturity;  but  nothing  in  this  section 
shaU  affect  the  rights  of  a  holder  in  due  course  without  notice  of  'the 
renunciation." — A  promissory  note  payable  on  demand  is  "at 
maturity"  from  its  date  within  this  enactment  (m)  .  The  writing 
must  express  an  absolute  and  unconditional  renunciation  of  right; 

(p)  Per  cur.  Goss  v.  Nu^mt  {Lord)  (1833),  2  L.  J.  K.  B.   127;   5   B.  &  Ad. 
64. 

(?)  HUl  V.  Pattern  (1807),  8  East,  373. 

(r)  French  v.  Patten  (1808),  9  East,  351. 

(s)  Littledale,  J.,  Reed  v.  Deere   (1827),  7   B.   &  C.  261;    Sweeting  v.   Balse. 
(1829),  7  L.  J.  0.  S.  K.  B.  156;  9  B.  &  O.  365. 

(0  Foster  v.  Daivber  (1851),  20  L.  J.  Ex.  385;  6  Ex.  839.     See  Cook  v.  Lister 
(1862),  32  L.  J.  C.  P.   121;   13  C.  B.  N.   S.   543. 

(m)  Be  George  (1890),  59  L.  J.  C.  709;  44  Ch.  D.  627. 
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and  a  memorandum  expressing  an  intention  and  direction  "  to  destroy 
the  note  as  soon  as  found  "  was  held  not  to  be  such  {x). 

The   Statute  of  Frauds  requires  that  certain  contracts  shall  be 
evidenced  by  writing  and  signature;   a  new  agreement  altering  the 
terms  of  such  a  contract,  or  discharging  it  in  part  only,  is  also  within 
the  statute  and  must  satisfy  the  statutory  requirements  whether  it 
relates  to  land  or  goods ;  and  no  action  can  be  brought  upon  a  written 
contract  within  the  statute  with  a  parol  variatioin  («/).     The  new 
agreement  not  satisfying  the  statute,  so  long  as  it  remains  executory, 
is  not  allowed  to  be  good  as  a  contract,  and  to  displace  the  original  con- 
tract (2) ;   if  intended  to  operate  in  rescission  it  is  effective  for  that 
purpose,  although  itself  unenforceable  {a).     But  if  the  new  agree- 
ment is  carried  into  execution,  whatever  is  done  under  it  is  referable 
to  that  agreement,  and  not  to  the  original  contract  (?)). — There  is 
no  difference  in  this  respect  between  terms  of  the  original  contract 
which  are  within  the  statute  and  terms  which,  taken  alone,  are  not; 
an  alteration  of  the  contract  in  any  term  must  be  made  in  writing  (c) . 
And  for  this  purpose  "  everything  for  which  the  parties  stipulate  as 
forming  part  of  the  contract  must  be  deemed  to  be  material"  {d). 
Accordingly,  under  a  contract  in  writing  for  the  sale  of  land,  it  is  not 
admissible  to  prove  a  subsequent  verbal  agreement  to  waive  the  title  as 
to  part  of  the  land  (e);  or  to  substitute  a  different  day  for  comple- 
tion (/);    or   a   different  mode  of  paying  the  purchase-money  (g-). 
Under  a  written  contract  for  the  sale  of  goods,  within  the  statute,  a 
verbal  agreement  to  extend  the  time  for  delivery  Qi) ;  or  to  vary  the 
place  or  the  mode  of  delivery  («)  cannot  be  proved.    Under  a  written 
contract  of  service  for  more  than  a  year  at  an  annual  salary,  it  was 
not  admitted  to  prove  a  subsequent  verbal  agreement  that  the  salary 
should  be  paid  quarterly  (fc).     Under  a  lease  within  the  statute, 

(x)  Re  George  (1890),  59  L.  J.  C.  709;  44  Ch.  D.  627. 

(vS  Plemns  v.  Bmoning  (1876),  45  L.  J.  0.  P.  695;  1  C.  P.  D.   220;  Vezey  v. 
BaMeigh  (1904),  73  L.  J.  C.  422;  [1904]  1  Ch.  634. 

(z)  Noble  V.  Ward  (1866),  36  L.  J.  Ex.  91;  L.  R.  2  Ex.  135. 

(J)  Morris  v.  Baron  #  Co.    (1917),  87  L.   J.   K.  B.   145;    [1918]   A.    C.  1. 

(J)   Sanderson  v.    Graves   (1875),   44   L.   J.   Ex.   210;    L.   R.    10   Ex.    234. 

(e)  Baney  v.  Grahh^m  (1836)    5  L.  J.  K.  B.  235;  5  A.  &  E     61. 

(A  Parke    B.   (1840),  9  L.  J.  Ex.   126;   Uarsliall  v.  Lynn.  6  M.   &    W.  109. 

(e{  Goss  V.  Nugemt  (,Lord)  (1833),  2  L.  J.  K.  B.  127;  5  B.  &   Ad.  58, 

(/)   Stowell  V.  Eobimon  (1837),  6  L.  J.  C  P.  326;  3  Bing.  N.  0.    928. 

ig)  Cairns,  L.   C,  Hussey  v.    Borne-Tayne  (1879),   48  L.   J.  0.   846;    4  Ap. 

\k)  Plmnns  v.  Downing  (1876),  45  L.  J.  C.  P.  695;  1  C.  P.  D.    220. 
(i)   Uoore  V.  Campbell  (1854),  23  L.  J.  Ex.  310;   10  Ex.  323;  Noble  v.    Ward 
(1866),  36  L.  J.  Ex.  91;  L.  R.  2  Ex.  136. 

(K)   Giraud  v.  Richmond  (1846),  15  L.  J.  0.  P.  180;  2  0.  B.  835. 
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Stipulating  that  the  straw  should  be  taken  at  a  valuation,  the  mode 
of  valuation  cannot  be  varied  without  writing  (l) . — The  application 
of  the  statute  in  equity  is  the  same  in  this  respect  (to)  .  A  written 
contract  for  the  sale  of  a  house,  with  a  subsequent  verbal  agreement 
for  a  restrictive  covenant  as  to  the  use  of  the  house,  cannot  be  enforced 
against  the  objection  of  the  statute  (n).  And  a  written  contract  to; 
grant  a  lease  cannot  be  varied  by  evidence  of  a  subsequent  parol  agree- 
ment (o) ;  as  where  there  is  an  agreement  in  writing  for  a  lease  for 
a  certain  term,  and  a  subsequent  verbal  alteration  of  the  commence- 
ment of  the  term  (p). — "Variations  verbally  agreed  upon  are  not 
sufficient  to  prevent  the  execution  of  a  written  agreement;  the  situ- 
ation of  the  parties  in  all  other  respects  remaining  unaltered"  (q). 
But  part  performance  of  the  verbal  agreement  may  take  it  out  of 
the  statute,  and  admit  it  to  proof  in  answer  to  the  claim  to  execution 
of  the  original  written  agreement  (r) .  And  a  plaintiff  having  claimed 
upon  the  written  agreement  is  not  entitled  to  fall  back  upon  the 
variation  so  proved,  unless  the  defendant  consents  (s).  Where  a 
plaintiff  claims  specific  performance  of  a  written  contract,  at  the 
same  time  stating  and  offering  to  submit  to  subsequent  parol  varia- 
tions, the  court  will  decree  specific  performance  with  the  variations 
if  the  defendant  is  willing  to  accept  them;  and  if  not,  according 
to  the  original  contract  (t). 

A  total  rescission  and  discharge  of  the  written  contract  on  both 
sides  may  be  effectually  made  by  a  mere  verbal  agreement  to  that 
effect,  though  the  original  contract  is  one  within  the  statute;  for  all 
that  the  statute  enacts  is  that  no  action  shall  be  brought  upon  such 
contract  unless  it  is  in  writing  (m).  But  a  parol  agreement  in  varia- 
tion or  substitution  of  a  written  contract,  which  cannot  take  effect 
as  a  new  contract  for  want  of  writing,  will  not  operate  in  rescission 
of  the  former,  unless  intended  or  expressed  to  do  so  absolutely  (x). 

(0  Harvei/  v.  Grabham  (1836),  5  L..  J.  K.  B.  235;  5  A.  &  E.    61. 

(w)  Truro,  L.  C,  Emmet  v.  Dewhurst  (1851),  21  L.  J.  C.  497;  3  Mao.  &  G. 
597;  May  v.  Piatt  (1900),  69  L.  J.  C.  357;   [1900]   1  Oh.  616. 

(«)  Smelling  v.  Thomas,  43  L.  J.  0.  506;   L.  E.  17  Eq.   303. 

{oyVezey  v.  Rashleigh  (1904),  73  L.  J.  C.  422;    [1904]  1  Ch.  634. 

ip)  Jordan  v.  Smekins  (1791),  1   Ve3.  jun.  402. 

(?)  Grant,  M.  E.,  Price  v.  Dyer  (1810),  17  Ves.  364.  See  Woollam  v.  Hearn 
(1802),  7  Ves.  211;  2  Wh.  &  T.  L.  C.  513. 

(?■)  Olley  V.  Fisher  (1886),  56  L.  J.  O.   208;   34  Ch.   D.   367. 

(s)   Clowes  V.  Higginson  (1813),  1  V.  &  B.  524. 

(<)  Robinson   v.   Page    (1826),   3    Euss.    121. 

(«)  Morris  v.  Baron  (1917),  87  U.  J.  K.  B.   145;   [1918]  A.  C.   1. 

(«)  Noble  V.  Ward  (1866),  36  L.  J.  Ex.  91;  L.  E.  2  Ex.- 135;  Morris  v. 
Baron  J  Co.  (1917),  87  L.  J.  K.  B.  145;  [1918]  A.  O.  1. 
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There  is  a  distinction  between  an  alteration  in  a  written  eon- 
tract,  and  a  dispensation  or  variation  of  performance  acceded  to  by- 
one  party  at  the  request  of  the  other,  without  any  binding  agree-, 
ment  to  that  effect;  which  may  be  proved  by  parol  evidence  as  being 
equivalent  to  performance.  Thus  if  the  seller  of  goods,  being  ready 
and  willing  to  deliver  according  to  the  contract,  forbears  the  delivery 
at  the  request  of  the  buyer,  there  is  no  variation  of  the  contract,  but 
a  dispensation  of  performance  by  the  buyer  to  the  extent  of  his 
request  (y).  But  if  the  seller  requests  delay  in  delivery  and  the 
buyer  assents,  the  seller  can  no  longer  rely  upon  the  original  contract 
because  he  is  not  ready  and  willing  to  deliver  according  to  the  terms; 
and  he  can  bring  no  action  upon  the  contract  with  the  variation,  unless 
it  is  proved  in  writing  (z) .  So  if  the  buyer,  being  ready  and  willing 
to  accept  the  goods,  forbears  his  claim  at  the  request  of  the  seller, 
he  performs  the  contract  as  against  the  seller,  who  is  precluded  by 
his  request  from  objecting  to  the  delay  (a).  In  such  cases  the 
original  contract  is  unaltered,  and  the  arrangement  has  reference 
only  to  the  mode  of  performance;  but  the  consequence  is  that  the 
measure  of  damages  for  non-delivery  or  non-acceptance  of  the  goods 
depends  upon  the  value  at  the  time  the  contract  is  put  in  force,  instead 
of  the  time  appointed  in  the  contract  (b).  Similarly  where  a  charter- 
party  excepted  Sundays  and  holidays  from  the  computation  of  time 
for  loading,  and  the  characters  in  fact  loaded  upon  two  holidays,  but 
there  was  no  evidence  of  the  terms  upon  which  the  lo&ding  took  place, 
the  characters  were  held  entitled  to  claim  expedition  money  (c) . — 
Upon  the  same  principle  the  seller  of  goods  may  discharge  the  contract 
on  his  part  by  delivering  the  goods  at  a  different  place  or  by  different 
means  than  is  originally  provided,  with  the  buyer's  consent,  which 
need  not  be  in  writing  (d) . 

'By  a  technical  rule  of  the  common  law  a  contract  contained  in 
a  deed  under  seal  could  not  be  rescinded  or  varied  by  an  agreemlent 


((/)  Cuff  V.  P&nn  (1813),  1  M.  &  S.  21;  Hickman  v.  Haynes  (1875),  44  L.  J. 
C.  P.  358;  L.  R.  10  C.  P.  598. 

(2)  Stead  V.  Oawber  (1839),  9  L.  J.  Q.  B.  101;  10  A.  &  E.  57;  Ptevim 
V.  Downing  (1876),  45  K  J.  C.  P.  696;  1  0.  P.  D.  220. 

(«)   Ogle  V.  Vane  {Lord)  (1867),  37  L.  J.  Q.  B.  77;  L.  R.  3    Q.  B.  272. 

(i)  Ogle  V.  Vane  {Lord)  (1867),  37  L.  J.  Q.  B.  77;  L.  R.  3  Q.  B,.  272; 
Hickman  v.  Haynes  (1875),  44  L.  J.  C.  P.   358;  L.  R.   10  0.    P.  598. 

(c)  Nelson  #  Sons,  Ltd.  v.  Nelson  Line,  Ltd.  (1907),  77  L.  J.  K.  B.  97; 
[1907]  2  K.  B.  705. 

{d)  Leather  Cloth  Co.  v.  Hieroiiimus  (1874),  44  L.  J.  Q.  B.  54;  L.  R.  10 
Q.  B.  140. 
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not  under  89al(e). — But  a  bond  or  covenant  might  be  effectually 
varied  or  discharged  by  a  subsequent  deed  under  seal  referring  to 
the  former;  and  the  two  deeds  were  then  read  and  construed  together 
according  to  their  terms  (/) .  A  parol  agreement  in  discharge  or 
alteration  of  a  contract  under  seal  might  be  effectual  at  common  law 
for  all  purposes  extrinsic  to  the  deed.  It  might  operate  as  a  distinct 
contract  giving  a  substantive  cause  of  action  for  a  breach  {g)'.  Thus, 
an  agreement  to  take  goods  in  payment  of  money  due  under  a  deed 
would  be  valid  as  regards  a  warranty  of  the  goods  so  delivered,  though 
invalid  in  law  in  discharge  of  the  AeeAQi).  And  forbearance  of 
rights  under  a  deed  is  a  good  consideration  for  a  promise,  though 
ineffectual  in  altering  the  deed  unless  contracted  under  seal  (i) .  After 
a  breach  of  covenant  has  been  committed  a  parol  agreement  duly 
performed  may  discharge  the  right  of  action  by  way  of  accord  and 
satisfaction  (/<;) . — The  above  technical  rule  of  law  was  disregarded 
in  equity;  and  an  injunction  would  be  granted  to  restrain  an  action 
upon  a  deed  in  breach  of  the  terms  of  a  subsequent  agreement.  Now 
under  the  Supreme  Court  of  Judicature  Act,  1873,  a  valid  parol 
agreement  may  be  pleaded  in  answer  to  any  proceeding  upon  the 
original  deed;  and  the  rule  of  the  common  law  that  a  contract  under 
seal  cannot  be  varied  or  discharged  by  a  parol  agreement  is  thus 
practically  superseded  (}) . 

A  new  agreement  with  the  debtor  in  variation  or  discharge  of  a 
former  contract  generally  operates  in  discharge  of  a  surety  who  has 
guaranteed  its  performance ;  the  terms  of  the  contract  may  authorize 
the  creditor  to  vary  the  conditions  of  the  risk  (m) ;  otherwise  he  is 
not  affected  with  any  liability  in  respect  of  the  substituted  contract, 
unless  with  full  knowledge  of  all  the  circumstances  he  consents  to 
continue  surety  under  it  in) ;  and  his  assent  to  continue  surety  under 
the  altered  liability  may  be  inferred  from  the  circumstances  (o) .  If 
the  creditor  by  a  new  contract  with  the  debtor,  without  the  consent 

(e)  Kaye  v.  Waghorn  (1809),  1  Taunt.  428;  Nash  v.  Armstronff  (1861),  30 
L.  J.  C.  P.  286;  10  O.  B.  N.  S.  259. 

(/)   Greig  v.  Talbot  (1823),  2  B.  &  C.  179. 

{g)  Per  cur.   Bra-ddiclc  v.   Thompson    (1807),  8   East,   346. 

(A)  Smith  V.  Sattams  (1857),  26  L.  J.  Ex.   232. 

(»)  Nash  V.  Armstrong  (1861),  30  L.  J.  C.  P.  286;  10  C.  B.  N.    S.  259. 

(k)  Smith  V.  Trowsdale,  23  L..  J.  Q.  B.  107;   3  E.  &  B.  83.     See  post,,  p.  659. 

(0   Steeds  v.  Steeds  (1889),  58  L.  J.   Q.   B.   302;   22   Q.   B.   D.    537. 

(m)  Law  Guarantee  Trust  S;  Accident  Soc.  v.  Munich  Re-insce.  Co..  (1911), 
81  L.  J.  0.  188;  [1912]  1  Oh.  138. 

(«)  Nash  V.  Armstrong  (1861),  30  L.  J.  C.  P.  286;  10  O.  B.  N.  S.  259.  See 
Perry  v.  Nat.  Prov.  Bh.  of  England  (1910),  79  I>.  J.  0.  509;   [1910]    1  Oh.   464. 

(o)   Woodcock   V.    Oxford   #    Worcester   Ry.    (1853),    1    Drew.    621. 
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of  the  surety,  enlarges  the  time  of  payment,  or  suspends  the  remedy, 
the  suretj'  is  discharged  (p) ;  and  if  a  power  of  enlarging  the  credit  is 
given  by  the  contract,  it  must  be  exercised  before  the  original  credit 
has  expired,  otherwise  the  surety  will  be  discharged  (g);  but  where 
the  completion  of  two  ships  was  guaranteed  by  one  document,  it 
was  construed  as  if  it  were  two  separate  guarantees,  and  the  surety 
was  not  discharged  in  respect  of  a  failure  to  complete  one  ship  with- 
in the  time  stipulated,  although  the  time  had  been  enlarged  without 
his  privity  in  respect  of  the  other  ship  (r).  So  too  the  surety  will  be 
discharged  if  the  creditor  advances  money  to  the  debtor  upon  shorter 
credit  than  stipulated  for  (s);  or  if  he  discharges  or  dispenses  with 
any  of  the  securities  for  the  debt  whether  stipulated  for  in  the  contract 
or  not  (t).  Payment  to  a  contractor  for  instalments  of  work  before 
the  stipulated  time  discharges  a  guarantee  of  the  contract  (m)  .  And 
if  the  surety  expressly  stipulates  for  certain  conditions,  the  non- 
performance of  them  discharges  his  liability,  irrespectively  of  their 
value ;  as  a  condition  to  insure  the  work  guaranteed  as  it  proceeds  (x) ; 
or  to  enforce  the  debt  against  the  principal  within  a  certain  time  (y) . 
The  court  will  not  entertain  the  question  of  the  materiality  cif  the 
variation  in  the  contract  guaranteed;  and  unless  it  is  self-evident 
that  it  is  not  material  or  prejudicial  to  the  surety  (z),  he  is  left  to 
be  the  sole  judge  whether  he  will  consent  to  remain  liable  (a).  A 
discharge  of  the  surety  by  any  of  the  above  means  discharges  also 
any  security  which  the  surety  may  have  given  (&). — But  consent 
of  a  creditor  to  the  discharge  of  the  debtor  in  bankruptcy,  or  by 
liquidation  or  composition  under  the  Bankruptcy  Acts,  does  not  have 
the  eSect  of  discharging  a  surety;  because  the  discharge  in  such  cases 
is  effected  by  operation  of  law  (c) .  And  an  agreement  with  a  third 
party  to  give  time  to  the  principal  debtor  has  no  effect  in  discharging 

(p)  Sees  V.  Berrington  (1795),  2  Ves.  jun.  540;  2  Wh.  &  T.  L.  C.  361. 

(?)   Croydon  Gas  Co.  v.  Dickinson  (1876),  46  L.  J.  C.  P.  157;   2  C.   P.  D.  46. 

()-)   Harrison  v.  Seymour  (1866),  35  L.  J.  C.  P.  264;  L.  R.  1  C.   P.  518. 

(s)   Bonser  v.   Cox  (1843),  13  L.  J.  C.   260;   6  Beav.   110. 

(0  Bonser  v.  Cox  (1843),  13  L.  J.  C.  260;  6  Beav.  110;  Polak  v.  Everett 
(1876).  46  L.  J.  Q.  B.  218;  1  Q.  B.  D.  669;  Campbell  v.  Rothwell  (1877),  47 
L.  J.  Q.  B.  144.  See  Taylor  v.  iieui  S.  Wales  Bank  (1886),  55  L.  J.  P.  C.  47; 
11    Ap.   Ca.   596. 

(u)  Calvert  v.  London  Bock  Co.  (1838),  7  L.  J.  C.  90;  2  Keen,  638;  General 
Steam  Nav.  v.  Holt  (1859),  6  C.  B.  N.  S.  550. 

{x)    Watts   V.    Shuttlevjorth    (1861),    7    H.    &   N.    353. 

(2/)  Lnn-rence  v.  Walmsley  (1862),  31  L.  J.  C.  P.  143;  12  C.  B.  N.  S.  799. 
See  Price  v.  Kirkham  (1864),  34  L.  J.  Ex.  35;  3  H.  &  C.    437. 

(x)   BiHCiham  v.  Corbitt  (1864),  34  L.  J.  Q.  B.  37. 

(«)   Iloimr  V.  Brmiskill  (1878),  47  L.  J.  Q.  B.  610;  3  Q.  B.  D.   495. 

(b)  Bolton  V.  Salmon   (1891),  60  L.  J.  0.   237;    [1891]  2  Oh.   48. 

(c)  Ellis  V.  Wilmot  (1874),  44  L.  J.  Ex.  10;  L.  R.  10  Ex.  10;  Simpson  v. 
Henning  (1875),  44  L.  J.  Q.  B.  143;  L.  R.  10  Q.  B.  406. 
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a  surety  (d). — Although  the  creditor  has  originally  dealt  with  the 
surety  as  a  principal,  as  in  taking  a  joint  note  or  security  of  the 
debtor  and  surety,  without  notice  of  the  suretyship;  yet  if  he  after- 
wards receives  notice  of  the  relation  between  them,  any  subsequent 
variation  of  the  debt  or  contract  guaranteed,  without  the  consent  of 
the  surety,  will  discharge  the  latter  from  liability  (e). 

Upon  the  same  principle  where  the  surety  guarantees  the  due  per- 
formance of  an  office  or  employment,  any  material  alteration  in  the 
office  or  duties  guaranteed  (/),  without  the  consent  of  the  surety,  dis- 
charges the  guarantee:  as  the  substitution  of  a  different  office  for 
that  guaranteed  (g);  a  -re-appointment  to  the  same  office  upon  its 
expiration,  as  in  the  case  of  an  annual  office  (h),  unless  the  guarantee 
is  expressly  extended  to  a  continuance  in  the  office  (^) ;  an  enlarging 
of  the  duties  of  the  office,  as  by  the  statutory  extension  of  the  duties 
of  a  County  Court  bailiff  (fc) ;  and  a  change  in  the  salary  of  the  office, 
if  the  amount  of  salary  is  made  a  material  stipulation  in  the  guaran- 
tee (l).  And  if  the  guarantee  stipulates  that  the  office  shall  be  de- 
terndnable  at  a  certain  notice,  an  agreement  to  extend  the  notice 
discharges  the  surety  (m) .  But  the  undeTtaking  of  additional  or 
other  duties  not  included  in  the  guarantee,  and  not  materially  affecting 
the  duties  guaranteed,  does  not  discharge  the  guarantee,  unless  the 
surety  has  expressly  stipulated  against  such  additional  under- 
takings (w) . 

(d)  Fraser  v.  Jordan  (1857),  26  L.  J.  Q.  B.  288;  8  E.  &  B.  303;  Clarke  v. 
Sirlet/  (1889),  58  L.  J.  C.  616;  41  Ch.  D.  422. 

(e)  Poole;/  v.  Harradine  (1857),  26  L.  J.  Q.  B.  156;  7  E.  &  B.  431;  Overend, 
Gurney  ^  Co.  v.  Oriental  Finance  Corp.  (1875),  Xi.  R.  7  H.  Xi.  348;  Rouse  v. 
Bradford  Banking  Co.  (18.94),  63  L.  J.  O.  890;   [1894]  A.  O.  586. 

(/)  Napier  #  Co.  v.  Bruce  (1842),  8  01.  &  F.  470;  N.  W.  Ry.  v.  Whinray 
<1854),  23  L.  J.  Ex.  261;  10  Ex.  77. 

{g)  Mailing  v.   Graham  (1869),  39  L.  J.   C.   P.   74;   L.   R.   5   O.    P.'  201. 

(A)  Arlington  {Lord)  v.  Merricke  (1673),  2  Wma.  Saund.  813;  Cambridge 
iCorp.)  V.  Dennis  (1858),  27  L.  J.  Q.  B.  474;  E.  B.  &  E.  660. 

(«•)  Oswald  V.  Berwick  {Corp.)  (1856),  25  L.  J.  Q.  B,.  383;  5  H.  L.  C.  856; 
Dartmouth  v.  Silly  (1856),  26  L.  J.  Q.  B.  90;  7  E.  &  B.  97.  See  Portsea  Islancl. 
Union  v.  Whillier  (1860),  29  L.  J.  Q.  B.   150;  2  E.  &  B.    755. 

(A)  Pybus  V.   Gibb  (1856),  26  L.  J.   Q.  B.   41;  6  E.   &  B.    902. 

(Z)  N.  W.  Ry.  V.  Whinray  (1854),  23  L.  J.  Ex.  261;   10  Ex.   77. 

(m)  See  Sanderson  v.  Aston  (1873),  42  L.  J.  Ex.  64;  L.  R.  8  Ex.    73. 

()»)  Skillett  V.   Fletcher  (1867),  36  L.  J.   C.   P.   206;   L.   R.   2  C.    P.   469. 
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If  a  contract  under  seal  (a),  or  a  contract  in  writing  (&),  is  altered 
in  a  material  part  by  the  promisee,  without  the  consent  of  the  pro- 
miser,  as  by  interlineation,  addition,  erasure,  or  drawing  a  pen  through 
aline  or  a  word,  it  is  so  far  avoided  by  the  alteration,  that  the  promisee 
is  deprived  pf  all  benefit  of  it,  as  ground  either  of  action  or  of 
defence  (c).  Any  alteration  of  a  written  instrument,  not  authenticated 
by  both  parties,  may  create  a  difficulty  of  proof  and  thereby  prejudice 
the  remedy;  but  the  penalty  of  forfeiture  of  his  rights  under  the 
instrument  has  been  introduced,  with  the  object,  it  is  said,  of  deterring 
parties  from  attempting  fraud  by  such  means;  and  is  incurred  though 
the  original  words  of  the  contract  remain  legible  (d).  It  sometimes 
happens  that  one  instrument  carries  out  several  distinct  objects,  which 
might  be  contained  in  separate  instruments.  Where  this  is  the  case, 
it  would  seem  that  alteration  in  one  particular  should  not  invalidate 
the  instrument  so  far  as  it  deals  with  other  distinct  matters  (e). 

(a)  Pigot's   ease   (1615),   11   Co.   27  a;    Sheppard's   Touchstone,  68. 

lb)  Master  v.  Miller  (1791),  4  X.  K.  320;  (1793),  2  H.  Bl.  140;  1  Sm. 
L.  C.  747. 

(e)  Kenyon,   C.   J.,   Master  v.    Miller   (1791^   1   T.   R.   329. 

id)  Pigot's  ease  (1615),  11  Co.  27  a. 

(e)  See  Powell  v.  Edmunds  (1810),   12  East,  6;    Collins  v.  Prosser   (1823).   1 

L..J.  0.  S.  K.  B.  212;  1  B.  &  C.  682;   Harrison  v.    Seymoun  (1866),  35  L.  J 

C.  P.  264;  L.  R.  1  C.  P.  518. 
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If  a  deed  or  contract  in  writing  be  altered  in  a  material  part  by 
a  stranger  to  the  instrument,  while  it  is  in  the  custody  of  the  promisee, 
though  without  his  knowledge,  it  is  thereby  avoided  as  to  his  rights 
under  it;  upon  the  principle  that  "  a  party  who  has  the  custody  of  an 
instrument  made  for  his  benefit  is  bound  to  preserve  it  in  its  original 
state  "  (/);  and  he  is  equally  affected  by  an  alteration  made  while 
the  instrument  is  in  the  custody  of  an  agent  holding  it  for  him  (g). 
Where  a  guarantee  was  given  to  a  banking  company  by  some  of  the 
directors,  and  was  materially  altered  by  the  secretary  whilst  in  his 
possession,  it  was  held  that  the  possession  of  the  searetary  was  that 
of  the  bank  as  against  the  individual  directors,  and  that  they  were 
discharged  by  the  alteration  (h).  But  an  alteration  by  a  stranger 
while  the  instrument  is  not  in  the  custody  of  the  promisee,  or  of  his 
agent,  doee  not  affect  the  validity,  beyond  creating  a  difficulty  of 
proving  its  original  condition  (i).  Thus  where  an  award  duly  made 
and  signed  by  the  umpire,  and  notified  to  the  parties  as  ready  for 
delivery,  was  afterwards  altered  by  the  umpire  in  the  sum  awarded; 
it  was  held  that  the  alteration  by  the  umpire  after  his  authority  had 
ceased  was  the  same  as  if  made  by  a  stranger,  and  the  award  remained 
good  for  the  original  sum  (fc). 

A  contract  is  not  affected  by  an  alteration  caused  by  mere  accident; 
but  the  party  claiming  under  it  must  prove  the  accident  and  the 
original  state  of  the  instrument;  as  in  the  case  of  the  seal  of  a  deed 
being  torn  off  by  a  child,  or  eaten  off  by  rats  {I). — So  an  alteration 
may  be  explained  to  have  been  made  by  mistake,  without  any  inten- 
tion of  affecting  the  contract:  as  where  the  indorsement  of  a  bill 
is  struck  out  by  mistake  (m) ;  or  the  acceptance  is  cancelled  by  mis- 
take (n).  But  an  alteration  intentionally  made  by  one  party  without 
consent  of  the  other,  under  a  mistake  only  as  to  the  legal  effect  of 
the  instrument,  will  avoid  it;  though  made  in  furtherance  of  the 
supposed  intention  (o). 

Some  written  instruments  from  their  very  nature  may  be  materially 
altered  without  affecting  their  operation,  as  in  the  case  of  a  bill  of 

(/)  Davidson  v.   Cooper  (1844),  13  L.  J.  Ex.   276;   13  Jl.   &  W.   343. 

(ff)  Pattinson  v.  LvoMei/  (1875),  44  L.  J.  Ex.   180;   L.  E.   10  Ex.   330. 

(h)  Bank  of  Hindustan  v.  Smith  (1867),  36  L.  J.  C.  P.  241. 

(0   Waugh  V.  Bussell  (1814),  5  Taunt.  707. 

{Ic)  Henfree  v.  Bromley  (1805),  6  Eaat,  309. 

(0  Argoll  {Lady)  v.  Cheney  (1622),  Palm.  403;  Bolton  v.  Carlisle  (Bp.) 
(1793),  2  II.  BI.  263. 

(m)    WiUeinson  v.  Johnson  (1824),  3  L.  J.  0.  S.  K.  B.  58;  3  B.   &  0.  428. 

(»)  Saper  v.  Birkbeok  (1812),  15  East,  17;  Prinoe  v.  Oriental  Bk.  (1878).  47 
L.  J.  P.  C.  42;   3  Ap.  Ca.  325.     ■ 

(o)   Bank  of  Hindustan  v.  Smith  (1867),  Sfi  I,-.   J.  C.  P.   241. 
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exchange  or  promissory  note  which  may  be  altered  by  indorsement, 
or  the  addition  of  an  allonge  (p).  Or  a  composition  deed,  where  the 
correct  amount  of  the  debts  'may  be  inserted  after  execution  (g) . 

The  alteration  must  in  all  cases  be  material  in  order  to  avoid  the 
contract  (r).  A  material  alteration  is  one  which  affects  the  contract 
or  any  rights  or  remedies  under  it;  or  which  affects  the  use  of  the 
instrument  for  its  proper  purpose  (s) :  as  an  alteration  in  a  sale  note 
of  goods  by  the  seller  adding  a  stipulation,  that  damaged  goods 
should  be  taken  at  an  allowance  by  valuation  (t);  or  by  the  buyer 
adding  to  a  sale  of  goods  "by  sample"  the  words  "of  their  own 
manufacture,"  isuch  alteration  being  material  whether  the  words 
referred  to  the  bulk  of  the  goods,  or  to  the  sample  only  (m)  ;  an  altera- 
tion of  a  written  contract  by  adding  a  seal  to  the  signature  so  as  to 
make  it  appear  to  be  a  contract  under  seal  (x) .  A  deed  of  composition 
between  a  debtor  and  the  creditors  named  in  the  schedule  was  held 
to  be  materially  altered  by  the  addition  of  the  schedule  after 
execution  {y).  But  a  like  deed,  purporting  to  include  as  parties  all 
the  creditors,  and  duly  executed  by  a  majority  sufficient  to  bind  all, 
was  held  not  to  be  materially  altered  by  the  addition  of  names  of 
creditors  in  the  schedule,  as  the  addition  was  within  the  terms  of  the 
deed  (z).  In  policies  of  insurance,  an  alteration  by  inserting  a  new 
subject  of  insurance  (a);  or  by  altering  the  time  of  sailing  war- 
ranted (6);  or  by  aliering  the  port  of  destination  (c),  is  material, 
and  discharges  the  underwriters  who  subscribed  before  the  alteration 
was  made. 

Alterations  or  additions  which  only  express  what  the  law  would 
otherwise  imply  as  to  the  effect  or  construction  of  the  instrument 
are  immaterial  to  the  validity:  as  adding  to  a  promissory  note  which 

Go)  Bills  of  Exchange  Act,  1882,  ss.  31,  32,  89. 

(?)  Fazakerly  v.  McKnight  (1856),  26  L.  J.  Q.  B.  30;  6  E.  &  B.   795. 

(r)  Collins  V.  Prosser  (1823),  1  L.  J.  O.  S.  K.  B.  212;  IB.  &  C.  682;  Aldous 
V.  Corn-well  (1868),  37  L.  J.  Q.  B.  201;  L.  R.  3  Q.  B.   573. 

(s)  Stiffen  V.  Sk.  of  England  (1882),  51  L.  J.  Q.  B.  401;  9  Q.  B.  D.  555; 
Crediton  {Bp.)  v.  Exeter  {Bp.)  (1905),  74  L.  J.  O.  697;  [1905]  2  Ch.  455.  See 
Lowe  V.  Fox  (1887),  56  L.  J.  Q.  B.  480;  12  Ap.  Ca.  206. 

(<)  Powell  V.  Divett  (18il2),  15  East,  29. 

(«)  Mollett  V.  Waekerbarth  (1847),  17  L.  J.  C.  P.  47;  5  C.  B.  181. 

(«)  Davidson  v.   Cooper  (1844),  13   L.   J.   Ex.   276;    13  M.   &   W.    343. 

(y)  Sellin  V.  Price  (1867),  36  L.  J.  Ex.  93;  t>.  R.  2  Ex.  189. 

(z)  Wood  V.  Slack  (1868),  37  L.  J.  Q.  B.  130;  L.  R.  3  Q.  B.  379.  Sea 
Ex  p.  Milne  (1889),  58  L.  J.  Q.  B.  333;  22  Q.  B.  D.   685. 

(fl)  Langhorn  v.   Cologan  (1812),  4  Taunt.  330. 

(J)   Fairlie  v.  Christie  (1817),  7  Taunt.  416. 

(e)  Laird  v.  Robertson  (1791),  4  Bro.  P.  C.  488;  Campbell  v.  Christie  (1817), 
2  Stark.  64. 
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expressed  no  time  for  payment  the  words  "on  demand  "  (tZ) ;  or 
altering  a  general  indorsement  into  a  special  indorsement  in  favour 
of  the  holder  (e).  The  addition  of  a  mere  description  to  a  party, 
as  that  of  "  sheriff  "  in  a  bond  given  to  a  person  as  sheriff,  is  im- 
material (/).  The  insertion  of  a  word  which  has  manifestly  been 
omitted,  and  which  the  construction  of  the  instrument  requires  to  be 
read  in,  is  immaterial  (gr);  and  the  correction  of  a  name  or  number 
which  is  obviously  necessary  in  the  application  of  the  instrument  {h) ; 
and  the  addition  of  a  word  in  explanation  which  adds  nothing  to,  nor 
alters  the  meaning  (^) ;  as  the  insertion  of  the  Christian  name  of  the 
party  intended  in  a  blank  left  for  that  purpose  (fc).  In  the  case  of 
a  tenancy  from  year  to  year  upon  the  terms  of  a  written  agreement 
for  a  lease,  in  which  it  appeared  that  the  term'  of  years  Jiad  been 
altered  from,  seven  to  fourteen;  it  was  held  that  the  agreement  waa 
admissible  to  prove  the  terms  of  the  tenancy  without  explaining  the 
alteration,  because  it  was  immaterial  to  the  tenancy  from  year  to 
year  (I). 

The  alteration,  as  regards  the  party  who  made  it  or  is  responsible 
for  it,  vitiates  the  instrument  altogether;  and  "it  is  no  answer  to 
the  objection  to  say  that  the  alteration  is  not  made  in  respect  of  the 
duty  of  the  breach  of  which  the  plaintiff  complains"  (m).  "  If  a 
deed  contains  divers  distinct  and  absolute  covenants,  if  any  of  the 
covenants  are  altered  by  addition,  interlineation,  or  rasure,  this  mis- 
feasance ex  'post  facto  avoids  the  whole  deed;  for  although  they  are 
several  covenants,  yet  it  is  but  one  deed.  If  two  are  bound  in  a  bond, 
and  afterwards  the  seal  of  one  of  them  is  broken  off,  this  misfeasance 
ex  post  facto  avoids  the  whole  deed  against  both  "  (m).  But  where 
by  the  same  deed  several  persons  bind  themselves  severally,  and  not 
jointly,  it  is  the  same  as  several  deeds  written  upon  one  and  the  same 
piece  of  parchment,  and  the  breaking  off  the  seal  of  one  avoids  his 

{d)  Aldous  V.   Cornwell   (1868),  37  L.  J.   Q.   B.   201;   L.   R.   3   Q.    B.   573. 

(e)  Clark  v.  Piggott,  1  Salic.  126;  12  Mod.  193.  See  Ilirschfield  v.  Smith 
(1866),  35  L.  J.  0.  P.  177;  L.  E.  1  C.  P.  340. 

(;)   Pigot's  case  (1615),  11  Co.  26  b. 

(g)   Waugh  v.  Bussell  (18U),  5  Taunt.  707. 

(A)  Trew  V.  Burton  (1833),  2  L.  J.  Ex.  236;  1  Cr.  &  M.  533;  Iltttohim  v. 
Scott  (1837),  6  L.  J.  Ex.  186;  2  M.  &  W.  809;  Se  Howgate  and  Osborn  (1902), 
71  L.  J.  C.  279;  [1902]  1  Ch.  451. 

(«)  Sanderson  v.  Symonds  (1819),  1  Br.  &  B.   426. 

(/;)  Eagleton  v.  Gutteridge  (1843),  12  L.  J.  Ex.  359;  11  M.  &  W.  465. 

(j)   Falmouth  {Earl)  v.  Roberts  (1842),  11  L.  J.  Ex.  180;  9  M.  &  W.   469. 

(m)  Maule,  J.,  Mollett  v.  Waoherbarth  (1847),  17  L.  J.  C.  P.  47;  5  C.  B.  193. 

()»)   Pigofs  case  (1615),  11  Co.  28  b. 
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liability  only  without  affecting  the  others  (o) .  The  rights  of  a  party 
who  is  not  responsible  for  the  alteration  are  not  aSected  by  it;  except 
that  tho  alteration  or  erasure  may  cause  difficulty  in  proving  the 
original  state  of  the  instrument  and  explaining  the  alteration  (p). 
The  material  alteration  of  a  negotiable  instrument  without  the 
assent  of  all  the  parties  avoids  the  instrument  except  as  against  a 
party  who  has  himself  made,  authorised  or  assented  to  the  alteration, 
or  a  subsequent  indorser  (g).  If  the  alteration  is  not  apparent,  a 
holder  in  due  course  may  enforce  payment  of  it  according  to  its 
original  tenor  (r).  By  the  Bills  of  Exchange  Act,  1882,  s.  64, 
■sub-s.  2,  the  following  alterations  are  material,  namely,  "  any  altera- 
tion of  the  date  (s),  the  sum  payable  (t),  the  time  of  payment  (u), 
the  place  of  payment,  and  where  a  bill  has  been  accepted  generally,  the 
addition  of  the  place  of  payment  without  the  acceptor's  assent  "  (x). 
But  it  is  probable  that  the  section  will  not  apply  to  alterations  made 
in  correction  of  mistakes  (^).  A  holder  in  due  course  is  empowered 
to  supply  the  date  if  left  blank  in  a  bill  payable  at  a  fixed  period 
after  date  or  at  a  fixed  period  after  sight  (z) . — The  following  altera- 
tions have  also  been  held  material  in  avoiding  a  bill  or  note:  the 
insertion  of  a  special  rate  of  interest  (a),  inserting  in  a  foreign  bill 
a  fixed  rate  of  exchange  (ft),  cutting  off  the  signature  of  one  of  the 
parties  to  a  joint  and  several  note  (c),  procuring  an  additional  party 
to  sign  a  joint  and  several  note  (d),  adding  to  a  joint  note  the  words 
"jointly  and  iseverally  "  (e).  An  alteration  in  the  sum  stated  in 
figures  in  the  margin  of  a  bill  or  note  is  immaterial,  because  the  sum 

(o)  Collins  V.  Prosser  (1883),  1  L.  J.  0.  S.  K.  B.  212;   1  B.  &  C.  682. 

(p)   Waugh  v.   Bussell   (1814),   5   Taunt.   707. 

(?)  Bilk  of  Exchange  Act,  1882,  ss.  31,  32.  64,  89.  See  Master  v.  Miller 
(1791),  4  T.  R.  320;  (1793),  2  H.  Bl.  140;  1  Sin.  L.  C.  747;  Suffell  v.  Bank 
of  England  (1882),  51  I>.  J.  Q.  B.  401;  9  Q.  B.  D.  555. 

(/)  Bills  of  Exchange  Act,  (1882),  s.  64.  See  Burchfield  v.  Moore  (1854). 
23  L.  J.  Q.  B.  261;  3  E.  &  B.  683. 

(s)  Master  v.  Miller  (1791),  4  T.  R.  320;  (1793),  2  H.  Bl.  140;  1  Sm.  L.  C. 
747;   Vance  v.  Lowther  (1876),  45  L.  J.  Ex.  200;  1  Ex.  D.  176. 

(?)  Hall  V.  Fuller  (1826),  4  L.  J.  0.  S.  K.  B.  297;  5  B.  &  C.  750;  Soholfield 
V.  Londesborough  {Earl)  (1896),  65  L.  J.  Q.  B.  593;  [1896]  A.  C.  514. 

(«)  Rirschman  v.  Budd  (1873),  42  L.  J.  Ex.   113;   L.  R.   8  Ex.   171. 

(k)  Tidmarsh  v.  Grower  (1813),  1  M.  &  S.  735;  Burchfield  v.  Moore  (1854),  23 
L.  J.  Q.  B.  261;   3  E.  &  B.  683.     And  see  sect.  63,  as   to  cancellation  oi  bills. 

(y)  BUls  of  Exchange  Act,  1882,  s.  97  (2).  See  Jacob  v.  Hart  (1817).  6 
M.  &  S.  142;  Byrom  v.  Thompson  (1839),  9  L.  J.  Q.  B.  26;   11  A.   &  E.   31. 

(z)  Bilk  of  Exchange  Act,  1882,  s.  12. 

(o)   Warrington  v.  Early  (1853),  23  L.   J.   Q.   B.   47;   2   E.   &  B.    763. 

(J)  Hirsohfleld  v.  Smith  (1866),  35  L.  J.  C.  P.  177;  L.  R.  1  C.   P.  340. 

(c)  See  Mason  v.  Bradley  (1843),  12  L.  J.  Ex.  425;   11  M.  &  W.    593. 

id)  Gardner  v.  Walsh  (1855),  24  L.  J.  Q.  B.  285;  5  E.  &  B.    83. 

(e)  Perrmg  v.  Hone  (1826),  5  L.  J.  0.   S.  C.  P.   33;    4  Bing.    28. 
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written  in  the  body  of  the  bill  determines  the  amount  (/) .  A  Bank 
of  England  note  being  by  law  part  of  the  currency,  though  in  form 
a  promissory  note,  an  alteration  in  the  number  of  the  note  is  held 
material  {g).  A  banker  having  paid  a  cheque  of  which  the  amount 
has  been  altered  cannot  charge  the  drawer  with  a  greater  sum'  than 
that  for  which  it  was  originally  drawn  Qi). 

The  alteration  or  cancellation  of  a  deed  or  agreement,  though  it 
may  render  it  void  as  an  executory  instrument,  does  not  affect  the  past 
operation  upon  any  estate,  right  or  title  vested  under  it;  as  where 
the  seals  are  cut  oS  a  deed  by  which  an  estate  has  passed  (i).  The 
alteration  or  cancellation  of  a  lease  after  entry  may  avoid  the  covenants 
contained  in  it,  but  does  not  divest  the  term  granted  subject  to  the 
rent  reserved,  or  the  rent  incident  to  the  reversion  Qc).  A  bill  of 
sale  of  goods  may  effectually  pass  the  property,  though  altered  after 
execution;  and  a  copy  of  such  bill  of  sale  in  its  original  form  may 
be  effectually  registered  after  the  alteration  il).  An  alteration  in  a 
deed  of  settlement  of  a  company  did  not  affect  the  position  of  a  person 
as  shareholder,  with  a  oousequent  liability  for  calls  made  upon 
him  (m).  A  deed  of  transfer  was  held  to  have  effectually  passed 
shares  and  to  entitle  the  transferee  to  registration ;  though  the  agent 
of  the  seller  fraudulently  kept  the  purchase-money  and  cancelled  the 
deed  by  tearing  off  the  signature  (re). — Upon  this  principle  where 
the  consideration  of  a  contract  has  been  executed,  no  claim'  can  be 
made  for  it  except  under  the  contract,  though  the  contract  has  been 
vitiated  by  an  alteration  made  by  the  other  party;  and  where  a 
builder  had  done  work  under  a  written  contract  for  payment  upon 
the  architect's  certificate,  and  it  appeared  that  the  architect  who  had 
possession  of  the  contract  for  his  employer  made  a  material  alteration 
in  its  terms,  it  was  held  that  though  the  alteration  might  avoid  tha 


(/)   Garrard  v.  Lewis  (1882),  10  Q.  B.  D.  30. 

(«)  Suffell  V.  Sank  of  EngUmd  (1882),  51  L.  J.  Q.  B.  401;  9  Q.  B.  D.  555; 
Leeds  Bank  v.   Walker  (1883),  52  L.  J.   Q.  B.  590;    11   Q.   B.    D.  84. 

(A)  Hall  V.  Fuller  (1826),  4  L.  J.  0.  S.  K.  B.  297;  5  B.   &  C.  750. 

(i)  Doe  V.  Bingham  (1821),  4  B.  &  Aid.  672;  Doe  v.  Pickering  (1823),  2  L.  J, 
0  S.  K.  B.  9;  3  D.  &  R.  497;  West  v.  Steward  (1845),  14  M.  &  W.  47;  RudA 
V.  Bowles  (1912),  81  L.  J.  C.  277;  [1912]  2  Ch.  60. 

(k)  Roe  V.  York  (,Abp.)  (1805),  6  East,  86;  Hutehins  v.  Scott  (1837).  6 
L.  J.  Ex.  186;  2  M.  &  W.  809;  Ward  v.  Lumle^/  (1860),  29  L.  J.  Ex.  322;  5 
H.  &  N.  656. 

(0   Green  v.  Attenborough  (1864),  34  L.  J.  Ex.  88;  3  H.  &  C.  468. 

(m)  Agrioulturist  Cattle  Insce.  v.  Fitzgerald  (1851),  20  L.  J.  Q.  B.  244; 
16  Q.  B.  D.  432. 

(»)  Ex  p.  Shaw  (1877),  46  L.  J.  Q.  B.  394;  2  Q.  B.  D.    463. 
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rights  of  the  employer,  the  builder  could  make  no  claim  without 
jpraducing  a  certificate  (o). 

The  partj-  suing  on  a  bill  or  note  which  appears  to  have  oeeu 
altered  in  any  material  part  is  required  to  explain  the  alteration, 
so  far  as  is  necessary  to  support  the  issue  which  it  is  produced  to 
prove  (p) .  But  in  the  case  of  a  deed  an  erasure  or  interlineation  is 
to  be  presumed  to  be  made  prior  to  execution;  because  "  a  deed  cannot 
be  altered,  after  it  is  executed,  without  fraud  or  wrong;  and  the 
presumption  is  against  fraud  or  wrong,"  but  could  be  shown  in 
evidence  to  have  been  made  thereafter  (g) .  And  a  party  is  not  bound 
to  explain  alterations  in  parts  of  the  instrument  not  material  to  the 
issue  (?•).  In  pleading  under  the  Judicature  Act  it  seems  that  the 
party  relying  on  an  alteration  should  plead  it  in  all  caises,  whether 
the  instrument  is  charged  in  its  original  or  in  its  altered  form  (s). 

An  alteration  made  in  a  contract  with  the  consent  of  both  parties 
becomes  a  new  contract  and  supersedes  the  original  terms  (t).  But 
where  an  agreement  has  been  drawn  contrary  to  the  intention  of  the 
parties  by  mistake  or  accident,  and  it  is  afterwards  altered  by  consent 
to  make  it  conform  with  the  original  intention,  there  is  no  new 
contract.  In  the  former  case  if  the  agreement  is  of  a  kind  requiring 
a  stamp,  a  new  stamp  is  necessary;  in  the  latter  case  the  original 
stamp  covers  the  corrected  agreement,  unless  the  correction  itself 
makes  a  ^different  stamp  necessary  (m). — The  alteration  of  a  bill  of 
exchange,  drawn  and  accepted  according  to  the  intention  of  the  parties, 
by  substituting  a  later  date,  made  after  it  has  been  issued,  makes  it 
a  new  bill,  and  requires  a  new  stamp  (x). — And  the  alteration  of  a 
promissory  note  by  substituting  a  less  rate  of  interest,  upon  consent 
of  the  payee  to  accept  the  reduction  in  future,  requires  a  new  stamp  (?/). 
A  promissory  note  altered  by  inserting   the  specific  consideration 

(o)  Pattinson  v.  Luckley  (1875),  44  L.  J.  Ex.   180;   L.  R.   10  Ex.   330. 

(p)  Bills  of  Exchange  Act,  18i82,  a.  64;  Henman  v.  Dickinson  (1828),  7  L.  J. 
0.  S.  C.  P.  68;  S  Bing.  183;  Clifford  v.  Parker  (1841),  10  L.  J.  C.  P.  227; 
a  Man.  &  G.  909. 

(?)  Doe  T.  Catomore  (1851),  20  L.  J.  Q.  B.  364;  16  Q.  B.   745. 

(r)  Falmouth  (JEarl)  v.  Eobwts  (1842),  11  L.  J.  Ex.  180;  9  M.  &  W.  469; 
Agricultural  Insce.  v.  Fitzgerald  (1851),  W  I..  J.  Q.  B.  244;  16  Q.  B.   432. 

(s)  Ord.  XIX.  rr.  ^,  15.  See  as  to  former  practice,  Hirschman  v.  Budd 
(1873),  42  L.  J.  Ex.  113;  L.  R.  8  Ex.  171. 

(<)  See   ante,  p.    590. 

(«)   Cole  V.  Parkin  (1807),  12  East,  471;  Bathe  v.  Taylor  (1812),  15  East.  412. 

(a)  Bathe  v.  Taylor  (1812),  15  East,  412;  Downes  v.  Richardson  (1822).  5 
B.  &  Aid.  674. 

(^)  Sutton  V.  Toomer  (1827),  6  L.  J.  0.  S.  K.  B.  49;   7  B.  &  0.  416. 

L.  39 
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given  in  substitution  for  the  general  expression  "value  received" 
was  held  to  require  a  new  stamp  (z).  The  addition  by  the  acceptor 
of  a  bill  of  a  place  of  payment,  at  the  request  of  the  payee,  is  not 
such  an  alteration  as  requires  a  new  stamp,  because  it  does  not  qualify 
the  general  acceptance  (a) ;  but  such  alteration  if  made  without  the 
consent  of  all  the  parties  is  material  (&).— The  alteration  of  the  date 
of  a  bill  by  consent  of  all  parties,  in  correction  of  a  mistake,  to  the 
date  originally  intended  does  not  make  it  a  new  bill  or  require  a  new 
stamp  (c).  So  the  alteration  of  the  sum  stated  in  the  body  of  the 
bill  in  correction  of  a  mistake  and  to  accord  with  a  less  sum  stated 
in  the  acceptance  (d).  And  the  correction  of  a  bill  or  note,  after 
indorsement,  by  supplying  the  words  "  or  order  "  omitted  by  mis- 
take (e).— A  mistake  in  a  policy  of  insurance  in  the  subject  of 
insurance  may  be  rectified  without  a  new  stamp;  but  the  substitution 
or  introduction  of  a  new  subject  of  insurance  by  subsequent  agree- 
ment would  require  a  new  stamp  as  upon  a  new  policy  (/).  Upon 
the  same  principle  with  contracts  requiring  a  signature  under  the 
Statute  of  Frauds,  an  alteration  made  by  consent  of  the  parties  in 
correction  of  a  mistake  does  not  require  a  new  signature  {g). 

An  .alteration  in  the  terms  before  final  agreement  becomes  part 
of  the  original  contract;  and  as  the  stamp  is  not  in  use  until  the 
contract  is  complete,  any  such  alteration  within  the  scope  of  the  stamp 
does  not  render  a  new  stamp  necessary.  If  a  deed  after  sealing  by 
one  of  the  parties  is  altered  and  re-executed  before  delivery,  or  after 
deKvery  and  before  acceptance  by  the  other  party,  the  deed  is  operative 
only  in  its  final  form;  and  the  stamp  remains  available  and  sufiicient, 
unless  the  alteration  has  so  changed  the  nature  of  the  deed  as  to 
require  a  larger  or  a  different  stamp  (h).  A  deed  between  several 
parties,  after  execution  by  some  of  them,  may  be  altered  by  consent 
of  the  others  before  they  execute  it,  provided  the  alteration  is  in  a 
matter  which  concerns  them  only,  and  is  not  material  to  the  parties 


(z)  Knill  V.    Williams    (1809),    10   East,   431. 

(a)   Walter  v.  Cubley  (1833),  3  L.  J.  Ex.  2;   2  Or.  &  M.   151. 

(6)  Bills  of  Exchan^  Act,  1882,  3.  64  (2).      See  ante,  p.  607. 

(o)  Jaoob  V.  Hart  (1817),  6  M.  &  S.  142. 

Id)  Mamelm  v.  Bruck  (1846),  15  L.  J.  Q.  B.  343;  9  Q.  B.  306. 

(e)  Byrom  v.  Thompson  (1839),  9  L.  J.   Q.   B.   26;   11  A.   &  E.    31. 

(/)  Hill  V.  Patten  (1807),  8  East,  373;  Hubbard  v.  Jackson  (1811).  4  Taunt. 
169;   Robinson  v.  Touray  (1813),  1  M.  &  S.  217. 

ig)  Bhich  V.   Gompertz  (1852),  21  L.  J.  Ex.  278;   7  Ex.  862. 

(A)  Matson  v.  Booth  (1816),  5  M.  &  S.  223;  Jones  v.  Jones  (1833),  2  L.  J. 
Ex.  249;  1  Cr.  &  M.  721. 
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who  previously  executed' («) .  If  a  deed  is  drawn  with  blanks  left 
for  thfe  insertion  of  names,  or  dates,  or  sums  of  money  or  the  like, 
these  must  Etil,  so  far  as  they  are  material,  be  filled  in  before  exeou- 
tibn;  or  if  filled  in  afterwards,  there  must  be  a  re-execution  or  some 
acknowledgment  from  which  it  may  be  inferred  (fo) .  Upon  the  same 
principle  with  contracts  within  the  Statute  of  Frauds,  a  memorandum 
or  proposal  of  terms  signed  by  one  of  the  parties  may  be  altered  on 
either  side  in  the  course  of  negotiation  until  a  final  agreement,  which 
will  operate!  aS  a  sufiicient  acknowledgment  of  the  original  signature; 
and  parol  eVidbnce  is  admissible  to  show  the  state  of  the  document  at 
the  time  of  final  agreement  (I). — The  liability  on  bills  of  exchange 
and  promissory  notes  is  not  complete  until  issue  or  delivery  to  a 
person  entitled  to  recover  upon  them ;  until  then  they  may  be  altered 
in  any  manner  consistent  with  the  existing  stamp  (m).  A  bill 
accepted  and  delivered  to  the  drawer  is  in  general  complete  for  this 
purpose,  though  not  negotiated;  as  upon  a  mutual  interchange  of 
acceptances  (n).  But  a  mere  accommodation  bill  is  not  considered 
as  issued  until  negotiated;  and  until  such  issue  it  may  be  altered  by 
the  parties  without  a  new  stamp  (o) . 

The  loss  or  accidental  destruction  of  a  deed  or  written  agreement 
does  not  in  general  affect  the  rights  depending  upon  it,  further  than 
occasioning  a  difiiculty  in  proving  the  contents.  Upon  sufficient 
proof  being  given  of  the  original  existence  of  the  instrument  and  of 
the  loss,  secondary  evidence  of  the  contents  becomes  admissible  (p). 
And  under  such  circumstances  parol  evidence  becomes  admissible  of 
contracts  which  are  required  by  statute  to  be  proved  by  writing,  as 
a  debt  barred  by  the  Statute  of  Limitations  or  the  Statute  of 
Frauds  (g);  but  as  has  been  justly  observed,  where  a  statute  requires 
writing  for  the  original  proof,  "  it  would  be  perilous  to  permit  the 

(i)  Doe  V.  Bingham  (1821),  4  B.  &  Aid.  672;  Sail  v.  Ghandless  (1827),  4 
Bing.   123. 

(A)  Hudson  v.  Bevett  (1829),  7  L.  J.  0.  S.  0.  P.  145;  5  Bing.  368;  Adsetts 
V.  Hives  (1863),  33  Beav.  52. 

(0  Stewart  v.  Eddowes  (1874),  43  L.  J.  C.  P.  204;  L.  R.  9  C.   P.  311. 

(m)  Bownes  v.  McJmrdson  (1822),  5  B.  &  Aid.  674.  See  Bills  of  Exohangei 
Act,  1882,  s.  21. 

(m)   Cardwell  v.   Martin   (1808),   9   East,   190. 

(o)  Bownes  v.  Richardson  (1822),  5  B.  &  Aid.  674;  Tarletonv.  Shingler  (1849), 
7  0.  B.  812. 

(p)  Kensington  v.  Inglis  (1807),  8  East,  273';  Brewster  t.  Sewell  (1820). 
3  B.  &  Aid.  296;   Boe  v.  Wittcomb  (1853),  4  H.  L.  C.  431. 

(q)  Haydon  v.  Williams  (1830),  9  L.  J.  0.  S.  C.  P!  16;  7  Bing.  163;  Read  v. 
Price  (1909),  78  L.  J.  K.  B.  1137;   [1909]  2  K.  B.  724. 
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plaintiff  to  satisfy  the  statute  by  his  sole  evideiiQe  of  a  losit "  docu- 
ment (r). — An  exception  to  the  general  rule  occurred  with  bills  of 
exchange,  payment  of  which,  according  to  the  custom  of  merchants, 
could  not  be  claimed  without  producing  and  offering  to  deliver  up 
the  bill  (s) .  This  rule  applied  though  the  instrument  when  lost  was 
in  a  non-negotiable  state,  as  a  bill  or  note  payable  to  order  but  which 
had  not  been  indorsed  (t) ;  but  it  did  not  apply  to  a  non-negotiable 
instrument,  as  a  bill  or  note  drawn  payable  to  the  payee  only  and 
not  to  his  order  (u) .  The  rule  has  since  been  modified  by  statute  as 
hereafter  mentioned.  A  creditor  having  lost  a  negotiable  bill  given 
for  a  debt,  as  a  bill  given  for  the  price  of  goods  sold,  cannot  recover 
the  debt  or  consideration  for  which  it  was  given,  so  long  as  the  debtor 
would  remain  at  the  risk  of  liability  on  the  outstanding  bill  (x) ; 
but  if  the  bill  can  be  traced  back  to  the  possession  of  the  debtor 
without  payment,  he  remains  liable  for  the  debt  (?/) .  So  money  paid 
to  a  banker  for  circular  notes  was  held  not  to  be  recoverable  upon  the 
mere  ground  that  the  notes  had  been  lost;  the  banker  not  being  liable 
to  refund  the  money  without  receiving  a  sufficient  indemnity  against 
possible  claims  {z).  Upon  finding  the  lost  bill  or  note  the  remedy 
is  revived,  notwithstanding  a  tender  of  payment  made  conditional 
upon  its  delivery,  during  the  loss  (a). 

The  Courts  of  Chancery  gave  relief  against  the  loss  of  a  negotiable 
instrument  by  compelling  payment  after  tender  of  an  indemnity 
against  any  future  claims;  and  common  law  courts  were  invested 
with  a  similar  power  to  grant  relief  by  the  Common  Law  Procedure 
Act,  1854,  s.  87  (b).  The  provisions  of  the  Common  Law  Procedure 
Act,  1854,  are  now  embodied  in  the  Bills  of  Exchange  Act,  1882, 
8.  69,  "  Where  a  bill  has  been  lost  before  it  is  overdue,  the  person 
who  was  the  holder  of  it  may  apply  to  the  drawer  to  give  him 
another  bill  of  the  same  tenor,  giving  securitj'  to  the  drawer,  if 
required,  to  indemnify  him  against  all  persons  whatever  in  case  the 
bill  alleged  to  have  been  lost  shall  be  found  again.  If  the  drawer 
on  request  as  aforesaid  refuses  to  give  such  duplicate  bill,  he  may  be 

(r)   Nichol  v.  BestwicJe  (1858),  28  L.  J.  Ex.  4. 

(s)  Bansard  v.  Robinson  (1827),  5  L.  J.   0.   S.  K.  B.   242;    7   B.    &  C.  90. 
(if)  Ramuz  v.  Crowe  (1847),  16  L.  J.  Ex.  280;  1  Ex.  167. 
(«)   Wain  V.  Bailey  (1839),  10  A.  &  E.  616. 
lx^   Crowe  v.  Clay  (1854),  23  L.  J.  Ex.  150;   9  Ex.  604. 
(y)    Widders  v.  Gorton  (1857),  26  L.  J.  0.  P.   165;  1  C.  B.  N.    S..  576. 
(«)   Conflans  Quarry  Co.  v.  Parker  (1867),  37  L.  J.  0.  P.  51;  L.  R.   3  C.  P.  1. 
(a)  Sent  v.  Dunn  (1812),  3  Camp.  296. 

(i)   See  Noble  v.  Banlc  of  England  (1863),  33  L.  J.  Ex.  81;   2  H.    &  C.  355; 
King  v.  Zimmerman  (1871),  40  L.  J.  0.  P.  278;  L.  E.  6  0.    P.  466. 
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compelled  to  do  so  "  (c). — And  ty  sect.  70,  "  In  any  action  or  pro- 
ceeding upon  a  bill  the  court  or  a  judge  may  order  that  the  loss  of 
such  iastrument  shall  not  be  set  up,  provided  an  indemnity  be  given, 
to  the  satisfaction  of  the  court,  or  judge,  against  the  claims  of  any 
other  person  upon  the  instrument  in  question."  If  the  indemnity 
is  not  tendered  before  action,  it  will  be  made  to  include  the  costs 
of  the  defendant  in  setting  up  the  loss,  as  a  condition  of  giving  the 
order  {d) .  In  the  case  of  a  bill  proved  to  have  been  destroyed,  the 
common  law  courts  would  have  allowed  proceedings,  notwithstanding 
the  non-production  of  the  instrument,  and  the  Court  of  Chancery 
would  not  entertain  any  action  for  the  payment  of  the  bill  upon  an 
indemnity  being  given  (e). — The  Life  Assurance  Companies  (Pay- 
ment into  Court)  Act,  1896,  enables  moneys  payable  under  a  life 
policy  to  be  paid  into  court,  where  "  In  the  opinion  of  the  directors, 
no  sufficient  discharge  can  otherwise  be  obtained"  (/). 

c 

(o)  See  Thairlwall  v.  G.  N.  Ry.  (1910),  79  L.  J.  K.  B.  924;  [1910]  2  K.  B. 
fi09. 

{d)  King  v.  Zimmerman  (1871),  iO  L.  J.  O.  P.  278;  L.  R.  6  C.   P.  466. 

(e)  Wright  v.  Maidstone  {Lord)  (1855),  24  L.  J.  O.  623;  1  K.  &  J.  701; 
Edge  v.  Bumford  (1862),  31  L.  J.  C.  805;  31  Beav.  247. 

(/)  Rarrison  v.  Alliance  Assce.  (1902),  72  L.  J.  K.  B.  115;  [1903]  1  K.  B.  184. 
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When  a  contract  is  due,  it  may  be  discharged  by  performance 
according  to  the  terms.  A  promise  may  be  capable  of  performance, 
independently  of  any  act  or  concurrence  on  the  part  of  the  promisee, 
or  it  may  be  incapable  of  complete  performance  without  some  act  or 
concurrence  on  his  part;  "  in  every  contract  in  which  a  party  binds 
himself  to  deliver  goods,  or  pay  money,  to  another,  he  in  fact  engages 
to  do  an  act  which  he  cannot  completely  perform  without  the  con- 
currence of  the  party  to  whom,  the  delivery  or  payment  is  to  be  made; 
without  acceptance  on  the  part  of  him  who  is  to  receive,  the  act  of 
him  who  is  to  deliver  or  pay  can  amount  only  to  a  tender  "  (a).  So 
the  party  bound  to  accept  or  receive  cannot  complete  his  performance 
until  there  has  been  a  tender  of  delivery  or  payment  (b).  Where  the 
performance  is  dependent  upon  the  concurrence  of  the  promisee,  the 
promiser  is  not  responsible  for  the  promisee  withholding  his  con- 
current act;  and  in  such  case  the  promiser  discharges  his  liability  by 
a  tender  or  offer  of  performance,  so  far  as  it  can  be  completed  on 

(a)  Eolfe,  B.,  Startup  v.  Macdonald  (1843),  12  L.  J.  C.  P.  477;  6  Man.    & 
G.  610. 

(6)  Fry,  J.,  Mdwielt:  v.  Ecmhes  (1881),  50  L.  J.  0.  577;  18  Ch.  D.   199. 
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his  part  (c) .  Where  the  performance  is  independent  of  the  concurrence 
of  the  promisee,  the  promiser  is  bound  for  its  complete  performance 
at  all  events,  though  it  may  depend  upon  the  concurrence  of  a  third 
party  over  whom  the  promiser  has  no  control  (d).  Before  the  time 
fixed  for  performance,  a  party  is  not  entitled  to  call  upon  the  other 
to  declare  whether  he  will  perform  the  contract  or  not  (e). 

The  performance  necessary  to  discharge  a  contract  must  be  in  strict 
accordance  with  the  terms,  unless  excused  by  the  circumstances  (/); 
and  if  a  party  is  excused  from  the  strict  performance  of  his  contract, 
he  cannot  call  upon  the  other  party  to  accept  a  substituted  perform- 
ance (g).  A  contract  for  the  insurance  of  a  ship  was  held  to  be 
broken  by  failing  to  keep  the  ship  insured  for  three  days,  though 
the  usual  slip  for  the  insurance-  had  been  delivered  by  the  underwriters, 
in  accordance  with  which  the  policy  was  afterwards  executed  (h). 
A  covenant  by  a  lessee  to  insure  the  demised  premises  in  the  name  of 
the  lessor  is  broken  if  they  are  left  uninsured  in  any  part  or  for  any 
time,  or  if  an  insurance  is  effected  in  the  joint  names  of  the  lessor 
and  lessee  (^);  and  a  covenant  to  insure  in  the  joint  names  is  not 
performed  by  the  lessee  insuring  in  his  own  name  only,  but  is  satisfied 
by  insuring  in  the  name  of  the  lessor  who  would  thereby  obtain  the 
full  benefit  of  the  covenant  (fc) .  In  an  action  for  a  breach  of  covenant 
in  a  farming  lease  in  selling  manure  off  the  premises,  the  plea  that 
the  tenant  brought  back  a  greater  quantity  and  of  better  quality  in 
place  of  that  carried  off  was  held  bad  as  substituting  a  different 
performance  from  that  contracted  for  without  the  consent  of  the 
covenantee  (Z).  A  contract  to  deliver  up  a  deed  is  not  performed  by 
delivering  it  up  in  a  mutilated  condition  (m). — If  the  contract  is 
entire,  a  failure  to  observe  or  perform  one  provision  discharges  the 
whole  contract  (n).  A  sale  of  goods  c.i.f.  is  a  contract  for  the  sale 
of  goods,  and  is  performed  by  the  delivery  of  the  documents  required 

(e)  See  post,  p.  646. 
'     (d)  See  ante,  p.  502. 

(e)  Ri-pley  v.  McClure  (1849),  18  L.  J.  Ex.  419;   4  Ex.   345. 

(/)  Thomas  v.  Rarrowimg  S.S.  Co.  (1914),  83  1..  J.  K.  B.  1662;   [1915]  A.  0. 
58;  Brandt  ^  Co.  v.  Morris  (1917),  87  I>.  J.  K.  B.  101;   [1917]    2  K.  B.  784. 

(g}  Sroohe  Tool  Go.  v.  HydrauUo  Gears  Co.   (1919),  89  L.  J.  K.  B.  263. 

(K)  Parry  v.  Great  Ship  Co.   (1863),  33  L.  J.  Q.  B.  41;  4  B.    &  S.  556i. 

(0  Penniall  v.  Earborne  (1847),  17  L.  J.  Q.  B.  94;   11   Q.  B.   368. 

(A)  Doe  V.   Gladwin  (1845),  14  L.  J.   Q.   B.   189;  6   Q.   B.   953;    Havens  y. 
Middleton  (1853),  22  L.  J.  C.  746;  10  Ha.  641. 

(Z)  Leigh  V.  Lillie  (1860),  30  L.  J.  Ex.  25;  6  H.  &  N.  165. 

(m)  Richardson  v.   Barnes  (1849),   18   L.   J.   Ex.   468;    4  Ex.   128. 

(«)  Cutter  V.  Powell  (1795),  6  T.  R.  320;  1  E.  R.  186;  Whitcher  v.  Sail  (1826), 
4  L.  J.  0.  S.  K.  B.  269;  5  B.  &  0.  269. 


PERFORMANCE.  617 

by  the  contract  (o) ;  and  is  a  divisible  contract  so  far  that  if  the  goods 
are  not  shipped,  that  and  not  the  failure  to  tender  the  documents 
constitutes  the  breach  (p) ;  but  if  the  goods  are  shipped,  the  remainder 
of  the  contract  is  entire  (g) .  In  the  case  of  alternative  promises  the 
performance  must  be  at  the  election  of  the  promiser  or  of  the  promisee 
according  to  the  terms  of  the  contract;  and  in  the  absence  of  a  deter- 
mining factor,  "  the  person  who  is  to  perform  one  of  two  things  in 
the  alternative  has  the  right  to  elect"  (r). 

An  alteration  or  modification  of  the  performance  at  the  request 
of  the  other  party  may  be  equivalent  to  the  performance  stipulated 
for,  so  far  as  to  preclude  the  latter  partj'^  from  objecting  to;  its  suffi- 
ciency. Where  the  buyer  voluntarily  extends  the  stipulated  time  for 
delivery  of  the  goods  sold  at  the  request  of  the  seller;  or  the  seller 
forbears  delivery  from  time  to  time  at  the  request  of  the  buyer;  in 
either  case  the  delay  is  excused  and  the  deferred  delivery  or  acceptance 
is  equivalent  to  punctual  performance  in  discharging  the  contract  (s). 
So  also  with  a  delivery  at  a  different  place  at  the  request  of  either 
party  (t).  But  in  such  cases  neither  party  can  insist  upon  the  delay 
or  alteration  in  performance,  without  a  new  binding  agreement  to 
that  effect;  which  must  satisfy  all  the  requirements  necessary  for 
an  alteration  of  the  original  contract,  whether  it  be  under  seal,  or 
within  the  Statute  of  Frauds,  or  a  simple  verbal  contract  (m)  . — After 
the  performance  is  due  a  substituted  performance  may  be  accepted 
by  the  party  entitled,  which,  if  so  intended  and  agreed,  may  operate 
in  discharge  of  the  liability  under  the  contract  by  way  of  "  accord 
and  satisfaction  "  (x). — So  contracts  for  the  payment  of  money  consist 
strictly  in  the  debtor  paying  the  creditor  at  the  time  {y)  and  in  the 
manner  stipulated.  But  the  creditor  may  agree  to  accept  other  con- 
siderations, either  in  payment  or  in  satisfaction  of  non-payment  of 

(o)  Weiss  ^  Co.  V.  Credit  Colonial  ^-  Commercial,  Antwerp  (1916),  85  L.  J. 
K.  B.  533;  [1916]  1  K..  B.  346;  Karberg  #  Co.  v.  Blythe,  Green,  Jourdain  #  Co. 
(1916),  85  L.  J.  K.  B.  665;  [1916]  1  K.  B.  495. 

(?>)  Johnson  V.  Taylor  Bros.  %  Co.  (1919),  89  L.  J.  K.  B.  227;  [1920]  A.  C.   144. 

(?)  Wilson,  Holgate  S;  Co.  v.  Belgian  Grain  ^  Produoe  Co.  (1919),  89  L.  J. 
K.  B.  300;  [1920]  2  K.  B.  1. 

(r)  Layton  v.  Pearoe  (1778),  1  Dougl.  15;  Be  Broohman's  Trusts  (1869), 
39  L.  J.  C.  138;  L.  R.  5  Ch.  18E;  Seed  v.  Kilbum  Co-op.  Soc.  (1875),  44 
L.  J.  Q.  B.  126;  L,.  R.  10  Q.  B.  264. 

(s)  Ogle  V.  Vane  {Lord)  (1867),  37  L.  J.  Q.  B.  77;  L.  R.  3  Q.  Bl.  272; 
Pl&cins  V.  JOowning  (1876),  45  L.  J.  0.  P.  695;   1  C.  P.   D.    220. 

(«)  Leather  Cloth  Co.  v.  Bieronimm  (1874),  44  L.  J.  Q,.  B.  54;  L.  R.  10 
Q.  B.  140. 

(u)  See  ante,  pp.  696,  958. 

(x)  See  post,  p.  659. 

(y)  Sale  of  Goods  Act,  1893,  ss.  27,  28;  Clemens  Rorst  i-  Co.  v.  Biddell  (1911), 
«1  L.  J.  K.  B.  42;  [1912]  A.  C.  18. 
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the  money  due ;  as  a  set-off  in  account  of  his  own  debt,  or  the  delivery 
of  a  bill  of  exchange,  or  a  banker's  cheque,  or  a  promissory  note,  or 
the  delivery  of  goods  instead  of  money  {z). 

In  contracts  of  sale  of  goods  the  seller  does  not  perform  his  part 
of  the  contract  by  delivering  a  larger  quantity  which  he  insists  upon 
the  buyer  accepting,  unless  the  excess  is  trifling,  and  the  seller  does 
not  require  payment  for  the  excess  (a);  or  by  delivering  a  larger 
quantity,  leaving  the  buyer  to  select  (b);  or  by  delivering  the  goods 
mixed  up  with  goods  of  a  different  category,  whether  the  buyer  may 
or  may  not  be  able  to  separate  them  (c) ;  and  under  such  circumstances 
the  buyer  is  entitled  to  refuse  the  whole.  So  if  the  contract  is  entire, 
and  the  seller  delivers  a  smaller  quantity  than  contracted  for,  he 
cannot  claim  the  price  under  the  contract,  and  the  buyer  may  refuse 
acceptance  (d).  But  if  the  buyer  accepts  or  retains  for  his  own  use 
the  goods  delivered,  or  part  of  them,  he  becomes  liable  to  pay  for  the 
value  of  the  goods  which  he  in  fact  retains  (e). — Expressions  may 
be  used  admitting  a  margin  of  quantity,  as  "  about,"  or  "  more  or 
less,"  within  which  the  seller  may  deliver  the  goods  according  to  the 
circumstances  of  each  case  (/) .  Where  the  goods  are  otherwise  ascer- 
tained or  identified  such  expressions  are  construed  as  an  expectation 
or  estimate  only,  and  not  as  a  warranty  of  quantity  (cf).  But  expres- 
sions respecting  quantity  may  import  an  absolute  undertaking  to 
deliver  at  least  or  not  in  excess  of  that  quantity  {h).  Evidence  of 
usage  is  not  in  general  admissible  to  explain  these  or  the  like  terms 

(a)  See  ante,  p.  54,  post,  p.  G74. 

(o)  Sale  of  Goods  Act,  1893,  s.  30  (2);  Cross  v.  Eglin  (1831),  9  L.  J.  0.  S. 
K.  B.  145;  2  B.  &  Ad.  106;  8hipton,  Anderson  #  Co.  v.  Weil  Bios.  S;  Co. 
(1912),  81  L.  J.  K.  B.  910;  [1912]  1  K.  B.  574. 

(S)  Sale  of  Goods  Act,  1893,  a.  30  (3);  Hart  v.  Mills  (1846),  15  L.  J.  Ex.  200; 
15  M.  &  W.  86;   Cwnlife  v.  Harrison  (1851),  20  L.  J-  Ex.  325;    6  Ex,  903. 

(e)  Sale  of  Goods  Act,  1893,  s.  30  (3);  Levy  v.  Green  (1859),  28  L.  J.  Q.  B. 
319;  1  E.  &  E.  969. 

(d)  Sale  of  Goods  Act,  1893,  ss.  30  (1),  31;  Waddington  v.  Oliver  (1805).  2 
B.  &  P.  N.  E.  61;  Reuter  v.  Sola  (1879),  48  L.  J.  0.   P.  492;  i  C.  P.  D.  2S9. 

(e)  Sale  of  Goods  Act,  1893,  s.  30;  Oxendale  v.  Wetherell  (1829),  7  L.  J. 
O.  S.  K.  B.  264;  9  B.  &  C.  386;  Hart  r.  MUls  (1846),  15  L.  J.  Ex.  200; 
15  M.  &  W.  85. 

(/)  Cross  V.  Eglin  (1831),  9  L.  J.  0.  S.  K.  B.  145;  2  B.  &  Ad.  106;  Bourne  v. 
Seymour  (1856),  24  L.  J.  C.  P.  202;  16  C.  B.  337.  See  MUler  v.  Borner 
(1900),  69  K  J.  Q.  B.  429;  [1900]  1  Q.  B.  691. 

(g)  Barker  v.  Windle  (1866),  25  L.  J.  Q.  B.  349;  6  E.  &  B.  675;  eHJ>bsv. 
Grey  (1857),  26  L.  J.  Ex.  286;  2  H.  &  N.  22;  M'Connel  v.  'Murphy  (ISTd), 
L.  R.  5  P.  C.  203. 

(A)  Leeming  v.  Snaith  (1851),  20  L.  J.  Q.  B.  164;  16  Q.  B,  275;  Tammeo  v. 
Lucas  (1859),  28  L.  J.  Q.  B.  301;  1  E.  &  E.  581. 
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in  a  contract;  because  they  are  terms  of  ordinary  use  and  meaning  (i) ; 
and  the  court  has  refused  to  give  eSect  to  an  interpretation  clause  that 
"  the  woird  '  about '  when  used  in  reference  to  quantity  shall  mean 
within  5  per  cent,  over  or  under  the  quantity  stated  "  (fc).  But 
under  a  contract  to  deliver  a  certain  quantity  of  goods  from  a  ■ware- 
house, the  giving  of  a  delivery  order  for  "  about "  the  quantity  was 
held  sufficient,  according  to  evidence  admitted  of  a  local  usage  of 
warehousemen  not  to  accept  delivery  orders  in  any  other  form  (I). 
A  charter-party  requiring  that  the  charterer  should  "  load  a  full  and 
complete  cargo,  say  about  1,100  tons,"  was  construed  as  providing 
for  a  reasonable  excess  in  the  capacity  of  the  ship;  and  3  per  cent, 
being  held  to  be  a  fair  estimate  of  such  excess  the  charterer  was  not 
bound  to  supply  a  fuller  cargo  (to). 

Under  a  contract  to  deliver  goods  in  instalments,  a  default  in 
delivering  one  instalment  may  justify  the  buyer  refusing  that  instal- 
ment; but  "it  does  not  justify  refusing  future  instalments,  unless 
there  is  an  express  or  implied  condition  that  the  whole  shall  be 
delivered  according  to  contract.  So  a  default,  which  does  not  amount 
to  a  repudiation  of  the  contract,  in  accepting  or  paying  for  one  instal- 
ment does  not  discharge  the  seller  from  future  deliveries^  unless  it  is 
so  stipulated  («).  In  the  case  of  a  sale  of  goods  "deliveries  as 
required,"  it  is  an  implied  term  that  the  buyer  should  call  for  deliveries 
within  a  reasonable  time,  failing  this  the  seller  may  call  upon  th« 
buyer  to  do  so,  and  on  his  neglect  to  comply  with  the  notice  the 
seller  may  cancel  the  contract  (o);  and  there  is  no  default  on  the  part 
of  the  seller  until  a  delivery  is  called  for  {p) .  A  contract  to  supply 
a  cargo  of  goods  of  a  stated  measurement  is  not  performed  by  supply- 
ing goods  from  part  of  a  larger  cargo;  the  diSerenoe  between  a 
cargo  and  part  of  a  cargo  being  in  many  respects  material  to  the 

(i)  Cross  V.  Eylin  (1831),  9  I..  J.  0.  S.  K.  B.  145;  2  B.  &  Ad.  106.  See  ante, 
p.  137. 

(A)  Be  Harrison  #  Micks,  Lambert  #  Co.  (1917),  86  L.  J.  K.  B.  573;  [1917] 
1  K.  B.  755. 

(0  Moore  v.  Campbell  (1853),  23  L.  J.  Ex.  310;  10  Ex.  323. 

(w)  Morris  v.  Levison  (1876),  45  L.  J.  C.  P.  409;  1  C.  P.  D.  155.  See  Car- 
negie V.  Conner  (1889),  59  L.  J.  Q.  B.  122;  24  Q.  B.  D.  45;  Miller  v.  Borner 
(1900),  69  K  J.  Q.  B.  429;  [1900]  1  Q.  B.  691. 

(«)  Sale  of  Goods  Act,  1893,  s.  31  (2);  Honck  v.  Muller  (18«1),  50  L.  J.  Q.  B. 
529;  7  Q.  B.  D.  92;  Mersey  Steel  Co.  v.  Naylor  (1884),  53  L.  J.  Q.  Bi.  49i7; 
9  Ap.  Ca.  434;  Panoutsos  v.  Saymond  Hadley  Corp.  (1917),  86  L.  J.  K.  B, 
1325;    [1917]  2  K.  B.  473. 

(o)  Sale  of  G<x)dB  Aot,  1893,  s.  37;  Jones  v.  Gibbons  (1853),  22  L.  J.  Ex. 
347;  8  Ex.  920;  Pearl  Mill  Co.  v.  Ivy  Tannery  Co.  (1918),  88  L.  J.  K.  B. 
134;  [1919]  1  K.  B.  78. 

{p)  &.  N.  Ry.  V.  Harrison  (1862),  22  L.  J.  C.  P.  49;  12  O.  B.  576. 
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buyer  (q).  A  contract  for  delivery  of  goods  "  during  the  months  of 
June,  July,  August  and  September  "  was  construed  not  to  import 
delivery  in  equal  monthly  quantities,  but  the  whole  within  the  whole 
time;  and  the  buyer  was  bound  to  accept  the  tender  of  reasonable 
quantities  from  time  to  time  (r).  A  like  contract  for  "  shipment 
by  steamer  or  steamers  during  February  "  was  construed  to  admit  of 
shipment  in  parcels,  and  therefore  the  buyer  was  bound  to  accept  a 
parcel  shipped  in  one  steamer  within  the  time,  though  the  rest  was 
not  shipped  in  time  (s).  A  like  contract  for  goods  "  to  be  shipped 
during  the  months  of  March,  cmd/or,  April,"  that  is,  during  those 
two  months  or  either  of  them,  is  construed  according  to  the  literal 
meaning  in  the  absence  of  custom  of  trade  to  the  contrary,  and 
therefore  goods  partly  shipped  in  February  for  which  bills  of  lading 
were  then  signed  were  held  not  to  satisfy  the  contract  (t). 

In  a  sale  by  description  the  seller  must  deliver  goods  answering 
to  the  kind  and  quality  contracted  for;  or  the  buyer  may  refuse  to 
accept  them.  And  there  is  a  generally  implied  condition  in  such 
sales  that  the  goods  delivered  must  be  of  such  quality  and  in  such 
state  as  to  be  merchantable  under  the  description  by  which  they  are 
sold;  and  that  they  shall  be  fit  for  the  particular  purpose,  if  any,  for 
which  such  goods  are  generally  used,  or  for  which  they  are  under- 
stood to  be  sold  (m)  .  And  though  sold  by  sample  or  with  warranty, 
the  goods  must  answer  to  the  description  and  be  merchantable  in  all 
other  respects  than  those  covered  by  the  sample  or  warranty  (x) .  And 
if  there  is  a  sale  "  with  delivery  as  required,"  the  aaceptance  of  one 
instalment  does  not  preclude  the  buyer  from  rejecting  later  instal- 
ments for  defects  in  quality  («/) .  If  a  seller  sells  as  a  manufacturer 
only,  he  is  presumptively  bound  to  deliver  goods  of  his  own  manu- 
facture (2).— The  seller  must  also  deliver  the  goods  in  a  manner  to 
give  the  buyer  an  opportunity  of  inspecting  them,  if  he  has  not 
already  done  so;  a  presumptive  right  which  may  be  displaced  by  the 

(g)  Kreuger  v.  Bltmck  (1870),  39  L.  J.  Ex.  160;  L.  R.  5  Ex.  179;  Borrowrrum 
V.  Drayton  (1876),  46  I>.  J.  Ex.  273;  2  Ex.  D.  15. 

M  Calammus  v.  Dawlais  Iron  Co.  (1878),  47  L.  J.  Q.  B.  575.  And  see 
Coddington  v.  Paleologo  (1867),  36  L.  J.  Ex.   73;   L.  R.   2  Ex.   193. 

(s)  Smndt  V.  Lawrence  (1876),  46  L.  J.  Q.  B.  237;  1  Q.  B.  D.  344.  ^e^JRmter 
T.  Sula  (1879),  48  L.  J.  C.  P.  492;  4  C.  P.  D,  239. 

CO  Bowes  V.  Shand  (1877),  46  L.  J.  Q.  B.  561;  2  Ap.  Ca.  455. 

(«)  Sale  of  Goods  Act,  1893,  3s.  13,  14;  Wcdlu.  Son  #  WelU  v.  Pratt  ^  Rayim 
(1911),  80  L.  J.  K.  B.  1058;   [1911]  A.  C.  394. 

(x)  Sale  of  Goods  Act,  1893,  ss.  13,  14.     See  ante,  p.  275. 

\yS  Jaokson  v.  Rotax  Motor  and  Cyde  Co.  (1910),  80  L.  J.  K.  B.  38;  [1910] 
2  K.  B.   937.  „    ^    .„     .„o 

(z)  Johnson  v.  Raylton  (1881),  50  L.  J.  Q.  B.  753;  7  Q.  B.   D.    438. 
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terms  of  the  contract;  and  the  buyer  is  allowed  a  reasonable  time  for 
inspection  before  acceptance  (a).  If  the  goods  delivered  do  not 
answer  to  the  contract,  the  buyer  may  return  them;  but  he  is  not 
bound  to  do  so,  and  it  is  sufficient  for  him  to  give  clear  notice  that 
the  goods  are  not  accepted,  and  remain  at  the  risk  of  the  seller  (b). 
But  if  he  exercises  any  act  of  ownership  over  them'  he  is  taken  to 
accept  them  under  the  contract;  subject  to  any  claim  for  breach  of 
warranty  (c).  A  tender  of  goods  not  answering  the  description  is 
not  a  final  breach  of  the  contract,  as  the  seller  may  still  tender  other 
goods  answering  the  contract  before  the  time  of  completion  has 
elapsed  (d). 

A  contract  of  sale  of  a  specific  chattel  transfers  the  property  in 
the  chattel,  and  is  performed  by  delivery  of  that  chattel,  whatever 
may  be  the  defects  in  it;  the  seller  not  being  responsible  for  defects, 
unless  he  has  fraudulently  concealed  them,  or  warranted  against  them. 
Fraud  may  entitle  the  buyer  to  rescind  the  contract;  but  a  mere 
breach  of  warranty  does  not  entitle  him  to  refuse  or  return  the  chattel, 
unless  he  has  stipulated  in  the  contract  to  do  so,  or  has  made  the 
contract  conditional  upon  the  warranty,  the  remedy  being  to  set  up 
the  breach  of  warranty  in  diminution  or  extinction  of  the  price  or  to 
sue  for  damages  for  the  breach  of  warranty;  but  he  may  be  precluded, 
by  the  terms  of  the  contract,  from  recovering  any  damages  (e). 
A  contract  for  the  manufacture  and  delivery  of  an  article  for  a 
particular  purpose,  such  purpose  being  the  essential  matter  of  the 
contract,  binds  the  seller  to  supply  an  article  reasonably  fit  for  the 
purpose,  and  the  buyer  may  refuse  to  accept  an  article  which  fails. 
But  a  contract  for  an  article  of  a  specific  kind,  though  intended  and 
expected  to  serve  a  certain  purpose,  is  satisfied  by  the  delivery  of  such 
article,  though  it  is  found  to  be  unsuccessful;  unless  the  success  is 
made  a  condition  of  the  contract  (/). 

The  contract  of  the  seller  is  discharged  by  delivery  according  to 
the  directions  of  the  buyer;  as  by  delivering  the  goods  to  a  common 

(«)  Sale  of  Goods  Act,  1893,  s.  34;  Isherwood  v.  Whitmore  (1842),  12  L.  J. 
Ex.  318;  11  M.  &  W.  347;  Clemns  Ilorst  #  Co.  v.  Biddell  (1911),  81  I>.  J.  K.  B. 
42;   [1912]  a;  C.  18. 

(6)  Sale  of  Goods  Act,  1893,  s.  36;  Lucy  v.  Mouflet  (1859),  29  L.  J.  Ex.  110; 
5  H.  &  N.  233;  Grimoldby  v.  Wells  (1875),  44  L.  J.  C.  P.  203;  L.  R.  10 
C.  P.  391. 

(o)  Sale  of  Goods  Act,  1893,  e.  35;  ParJcer  v.  Palmer  (1821),  4  B.  &  Aid.  387; 
PerMns  v.  Bell  (1892),  62  L.  J.  Q.  B.  91;  [1893]  1  Q.  B.    193. 

((Z)  Borrowman  v.  Free  (1878),  48  Z,.  J.  Q.  B.  65;  4  Q.  B.  D.    500. 

(«)  Sale  of  Goods  Act,  1893,  s.  53.  See  WaUis,  Son  #  Wells  v.  Pratt  %  Eaynes 
(1911),  8i0  L.  J.  K.  B.  1058;   [1911]  A.  O.  394. 

(/)  Sale  of  Goods  Act,  1893,  s.  14.     See  ante,  p.    271, 
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carrier  on  his  behalf  and  at  his  request  express  or  implied  (g).  The 
seller  in  contracting  with  a  carrier  presumptively  acts  nierely  as 
agent  for  the  buyer,  who  is  the  oWn,er  of  the  goods ;  6,nd  the  subsequent 
risk  and  the  remedy  against  the  carrier  for  loss  or  damage  rests  with 
the  buyer  only  (h) .  If  the  seller  expressly  contracts  with  the  carrier 
to  retain  the  possession  and  carry  the  goods  on  his  account,  there  is 
no  delivery  to  the  buyer;  as  where  the  seller  ships  the  gbods  under 
a  bill  of  lading  stating  that  they  are  shipped  on  his  account  and  to 
be  delivered  to  his  order  (i) . 

"  In  contracts  for  the  sale  of  real  estate  an  agreement  to  make  a 
good  title  is  always  implied  "  (fc).  It  is  sufficient  to  make  a  good 
title  to  the  equitable  estate,  with  the  power  to  get  in  the  legal  estate, 
and  procure  a  conveyance  to  the  purchaser  by  the  time  appointed 
for  completion  (/!).  It  is  not  sufficient  for  a  vendor  to  offer  a  title 
from  a  third  party  in  performance  of  his  contract  to  make  a  title  in 
himself;  as  where  he  contracts  to  sell  under  a  power  as  trustee,  and 
offers  a  title  from  a  tenant  for  life  under  the  powers  of  the  Settled 
Land  Act  {m) ;  but  he  may  compel  a  purchaser  to  accept  a  valid 
title  from  him  (the  vendor),  although  a  different  one  to  that  stipulated 
for,  even  where  the  vendor  had  no  title  at  the  date  of  the  contract; 
as  where  the  deed  which  was  to  have  been  the  root  of  title  was  found 
to  be  invalid  the  purchaser  was  compelled  to  accept  a  conveyance  from 
the  vendor  who  had  acquired  a  title  under  the  Statute  of  Limitations 
by  twelve  years'  possession  after  the  date  of  the  contract,  but  before 
action  brought  (n).  The  fact  that  conveyances  under  which  the 
vendor  claims  contain  no  covenants  for  title  is  no  objection  to  title, 
but  the  purchaser  is  entitled  to  require  that  the  usual  covenants  for 

(^)  Sale  of  Goods  Act,  1893,  s.  32;  S-utton  v.  Solomonson  (1803),  3  B.  &  P. 
582;  Ex  p.  Pearson  (1868),  37  L.  J.  C.  654;  L.  R.  3  Oh.  443;  Leather  Cloth  Co. 
V.  Hieronimus  (1875),  44  L.  J.  Q.  B.  54;  L.  R.  10  Q.  B.  140.  Seel  Clarke  y. 
Hutohim  (l&ll),  14  East,  475. 

(h)  Dawes  v.  Pech  (1799),  8  T.  E.  330.  See  G.  W.  By.  v.  Baffffe  (1885),  54 
L.  J.  Q.  B.  599;  15  Q.  B.  D.  625. 

(«)  Tamer  v.  Liverpool  Docles  (1851),  20  L.  J.  Ex.  393;  6  Ex.  543. 

(h)  Per  our.  Ellis  v.  Rogers  (18815),  29  Oh.  D.  670;  Re  Zighett  %  Bird  (1902), 
72  L.  J.  C.  220;  [1903]  1  Oh.  287. 

(V)  Esdaile  v.  Stephenson  (1822),  6  Madd.  366;  Re  Baker  #  Selmon  (1906),  76 
L.  J.  0.  235;  [1907]  1  Oh.  268.  See  Malkett  v.  Dudlei/  (Earl)  (1907),  76 
L.  J.  0.  330;  [1907]  1  Oh.  590. 

(m)  Re  Bryant  and  Barnimgham  (1890),  59  L.  J.  C.  636;  44  Oh.  D.  218;  Re 
Head's  Trustees  and  Macdonald  (1890),  59  L.  J.  C.  604;  45  Oh.  D.  310. 

(«)  Games  v.  Bonnor  (1885),  54  L.  J.  0.  517;  Re  Atkinson  #  Eorsell  (1912), 
81  L.  J.  0.  58i8;   [1912J2  Oh.  1. 


PERFOBMANCE.  623 

title  required  by  the  circumstances  of  the  sale  shall  be  entered  into  (o) . 
—The  court  will  not  compel  a  purchaser  to  take  a  title  depending 
upon  a  doubtful  question  of  fact:  as  a  doubtful  heirship  (p);  or  a 
doubt  whether  the  vendor  has  previously  sold  the  property  to 
another  (q).  If  the  title  depended  upon  a  doubtful  question  of  general 
law,  the  court  formerly  decided  the  question  and  enforced  the  contract 
acoordiag  to  their  decision  (r);  though  the  decision  bound  only  the 
parties  before  the  court  (s).  But  according  to  the  present  practice, 
the  court  requires  the  vendor  to  clear  his  title  in  proceedings  between 
himself  and  other  possible  claimants  so  as  to  estop  them  (t),  unless 
the  objection  is  obviously  unsubstantial  in  point  of  law  (m). — The 
vendor  is  required  to  deliver  at  his  own  expense  to  the  purchaser  an 
abstract  of  title,  showing  a  good  title  to  convey  (v);  and  he  must 
verify  the  abstract  by  the  title  deeds,  or  if  they  are  lost  by  satisfactory 
secondary  evidence  (z) .  The  delivery  of  the  title  deeds  is  not  equiva- 
lent to  the  delivery  of  an  abstract  of  title,  unless  accepted  as  such  (y) . 
—By  the  Vendor  and  Purchaser  Act,  1874,  s.  1',  it  is  enacted  that 
"  subject  to  any  stipulation  to  the  contrary  in  the  contract,  forty 
years  shall  be  substituted  as  the  period  of  commencement  of  title 
which  a  purchaser  may  require  in  place  of  sixty  years,  the  present 
period  of  such  commencement;  nevertheless,  earlier  title  than  forty 
years  maj-  be  required  in  cases  similar  to  those  in  which  earlier  title 
than  sixty  years  may  now  be  required  "  {z). 

The  conditions  of  sale  may  restrict  the  purchaser's  right  to  title, 
and  may  bind  him  to  accept  such  title  as  the  vendor  can  give  (a), 
or  to  take  a  qualified  title  commencing  from  a  certain  deed  or  a  certain 

(o)  Se  Sawyer  and  Sarimg  (188i4),  53  L.  J.  C.  1104;  Re  Scott  and  Alvarez 
(1895),  64  L.  J.  C.  378,  n.;  [1895]  1  Oh.  596. 

(jj)  JeaJces  v.  White  (1852),  21  L.  J.  Ex.  265;  6  Ex.  873. 

(?)  Simmons  v.  Eeseliine  (1859),  28  L.  J.  C.  P.   129;  5  O.  B.  N.    S.  554. 

(/)  Beioley  v.  Carter  (1869),  38  L.  J.  C.  283;  L.  R.  4  Oh.  230;  Alexander  v. 
MUU  (1870),  40  L.  J.  C.  73;  L.  R.  6  Oh.  124. 

(«)  Jessel,  M.  R.,  Osborne  to  Rowlett  (1880),  49  L.  J.  0.  310;   13  Ch.   D.  781. 

(0  Re  NiohoU  #  Von  Joel  (1909),  79  L.  J.  C.  32;  [1910]  1  Oh.  43.  This  is 
mot  a  novel  view:  Grove  v.  Bastard  (1848),  17  L.  J.  0.  351;  2  Ph.  619;  (1851), 
1  De  G.  M.  &  G.  69. 

(«)  Smith  V.  Colbourne  (1914),  84  L.  J.  0.   112;    [1914]  2  Oh.  533. 

(«)  Doe  V.  Stanion  (1836),  5  L.  J.  Ex.  253;  1  M.  &  W.  695;  Re  Johnson  and 
Tustin  (1885),  54  L.  J.  C.  889;  30  Ch.  D.  42. 

(ic)  Bryant  v.  Bask  (1827),  4  Rusa.  1;  Moulton  v.  Edmonds  (1859),  29  L.  J.  0. 
181;  1  De  G.  F.  &  J.  246;  Re  Halifax  Commercial  Bank  and  Wood  (1896),  79 
L.  T.  536;  47  W.  R.  194. 

(y)  Some  v.  Wingfield  (1841),  10  L.  J.  0.  P.  295;  3  Man.  &  G.    33. 

(z)  Jacobs  V.  Revell  (1900),  69  L.  J.   C.   879;    [1900]  2   Ch.   858. 

(ffl)  Hume  V.  Pocock  (1866),  35  L.  J.  0.  731;  L.  R.  1  Oh.  379;   Best  v.  Hamand 
(1879),  48  L.  J.  0.  503;  12  Ch.  D.  1.     See  Scott  v.  Alvarez  (1895),  64  L,    J.  O 
821;  [1895]  2  Oh.  603. 
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date  (b),  in  which  case  he  is  not  precluded  from  taking  objectiona 
to  the  qualified  title  shown,  whether  appearing  upon  the  face  of  the 
title  or  from  other  sources,  nor  from  objecting  to  suppressions  in  the 
prior  title  (c).  The  purchaser  may  be  bound  by  a  condition  of  sale 
to  assume  certain  statements  as  facts  without  further  evidence,  as 
that  a  person  was  entitled  at  a  certain  date;  or  that  a  person  died 
intestate  and  without  an  heir;  but  he  is  not  thereby  precluded  from 
showing  that  the  statements  are  erroneous  {d).  The  purchaser  may 
also  bo  compelled  by  a  condition  to  make  objections  or  requisitions 
within  a  certain  time;  but  he  is  not  thereby  precluded  from  objecting 
after  the  time  that  the  vendor  has  failed,  to  show  any  title  (e;). 

The  vendor  must  convey  property  answering  to  the  description 
contracted  for  in  estate,  tenure,  quantity,  and  identity;  but  may 
impose  upon  the  purchaser  the  burden  of  assuming  the  truth  of  facts, 
and  thus  limit  his  right  to  strict  proof  of  tenure  (/) .  It  is  sufficient 
that  the  purchaser  acquires  substantially  what  he  has  contracted  to 
purchase;  if  the  misdescription  is  substantial  it  is  immaterial  that 
the  conditions  expressly  provide  that  any  error  in  this  respect  shall 
not  annul  the  sale  {g).  The  benefit  of  an  easement  is  a  subsidiary 
right,  and  must  be  the  subject  of  an  express  stipulation,  for  the 
purchaser  is  not  entitled  to  assume  from  the  physical  conditions  of 
the  property  that  it  exists  in  fact  (h).  A  contract  for  sale  of  land 
presumptively  imports  an  estate  in  fee  simple  (i),  and  free  from 
incumbrances  (fc) ;  except  so  far  as  the  purchaser  knew  of  the  interest 
of  the  vendor,  or  of  the  existence  of  incumbrances,  in  which  case  the 
contract  may  be  effectual  to  pass  such  interest  as  the  vendor  has; 


(J)   Sellic/c  V.  Trevor  (1843),  12  L.  J.  Ex.  401;   11  M.  &  W.  722; 
Caldcleugh  (1868),  38  L.  J.   Q.  B.  68;   L.  R.  4  Q.  B.   159. 

(e)  Smith  v.  Robinson  (1879),  49  L.  J.  C.  20;  13  Ch.  D.  148;  Se  Marsh  and 
Granville  (Earl)  (188'3),  53  L.  J.  C.  81;  24  Ch.  D.  11;  Jie  Cox  and  Neve,  [1891] 
2  Ch.  109;  Scott  v.  Alvarez  (18'95),  64  L.  J.  O.  821;    [1895]  2  Ch.  603. 

(d)  Re  Sandbach  amd  Edmondson  (1890),  60  L.  J.  C.  60;  [1891]  1  Ch.  99;  Scott 

V  Alvarez  (1895),  64  L.  J.  C.  821;  [1895]  2  Oh.  603;  Me  Raedicke  anS  Zipski 
(1901)  70  L.  J.  C.  811;  [1901]  2  Ch.  666;  Re  Taunton  #  W.  of  England 
Bg.  Soo.  #  Roberts  (1912),  81  L.  J.  C.  690;   [1912]  2  Ch.  381. 

(e)  Warde  V.  Dixon  (1858),  28  L.  J.  C.  315;  Want  r.  Stallibrass  (1873),  42 
L.  J.  Ex.  108;  L.  R.  8  Ex.  175. 

(/)   Blaiberg  v.  Keeves  (1906),  75  L.  J.  C.  464;   [1906]  2  Ch.  175. 

(q-)  Flight  v.  Booth  (1834),  4  L.  J.  C.  P.  66;   1  Bing.  N".  C.    370;  Shepherd 

V  Croft  (1901),  80  L.  J.  C.  170;  [1901]  1  Ch.  521;  Lee  v.  Rat/son  (1917),  86 
L.  J.  C.  405;  [1917]  1  Oh.  613. 

(A)  Smith  V.  Colbourne  (1915),  84  L.  J.  C.   122;    [1915]  2  Ch.   533. 

(0  Hughes  v.  Parker  (1841),  10  L.  J.  Ex.  297;  8  M.  &  W.  2144;  Bower  v. 
Cooper  (1842),  11  L.  J.  C.  287;  2  Hare,  408;  Barnes  v.  Wood  (1869),  38 
L.  J.  0.  683;  L.  R.  8  Eq.  424. 

{k)  Vngley  v.  Vngley  (1877),  46  L.  J.  C.  854;  5  Oh.  D.  887;  Re  Moor» 
#  Hulme  (1912),  81  L.  J.  0.  503;   [1912]  2  Oh.  105. 
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and  subject  to  the  known  incumbrances,  unless  the  purchaser  has 
expressly  stipulated  against  them  (I).  Under  a  contract  for  freehold 
land  the  purchaser  cannot  be  compelled  to  take  copyhold  (m);  nor 
under  a  contract  for  copyhold,  to  take  freehold  (w).  Under  a  sale 
of  freehold  the  purchaser  cannot  be  compelled  to  take  leasehold,  for 
however  long  a  term  of  years  (o).  Under  a  sale  of  leasehold  for  a 
term  of  years  the  purchaser  cannot  be  compelled  to  take  a  substantially 
shorter  term  than  that  contracted  for  (p);  or  a  term  subject  to  deter- 
mination at  option  of  lessor  (q);  nor  can  he  be  compelled  to  take 
an  underlease,  however  small  the  difference  of  term  (r),  unless  the 
purchaser  has  notice  in  the  particulars  of  sale  or  otherwise  that  an 
underlease  only  was  intended  (s).  Under  a  contract  for  the  sale  of 
land  in  fee  simple  in  possession  the  purchaser  cannot  be  compelled 
to  take  a  reversion  in  fee  expectant  upon  a  lea|Se  for  a  life  at  a  low 
rent  (t).  Under  a  contract  for  specific  land  described  as  of  a  certain 
quantity,  the  purchaser  is  not  bound  to  take  an  undivided  share  of 
that  quantity  of  the  land  (m).  The  vendor  must  convey  the  entire 
property  contracted  for;  thus  upon  the  sale  of  property  described  by 
reference  to  a  coloured  portion  of  a  plan,  it  is  not  competent  to  show 
by  parol  evidence  knowledge  of  the  purchaser  through  his  agent  that 
the  vendor  had  previously  sold  a  portion  of  the  property  (x);  and 
upon  a  sale  of  a  wharf  with  a  jetty  necessary  for  the  use  of  the  wharf, 
the  purchaser  is  not  bound  to  take  the  wharf  without  the  jetty  (y). 
So  upon  sale  of  a  house  with  a  yard  essential  to  the  enjoyment  of 
the  house,  he  is  not  bound  to  accept  the  house,  with  a  tenancy  from 
year  to  year  only  of  the  yard  (z).  And  upon  the  sale  of  a  public- 
house  as  a  going  concern,  the  vendor  is  bound  to  have  a  valid  and 
existing  licence,  upon  which  the  purchaser  may  found  an  application 

(0  Cato  V.  Thompson  (1882),  9  Q.  B.  D.  616;  He  Gloag  a>id  MUler  (1883),  52 
L.  J.  C.  655;  23  Oh.  D.  320;   Ellis  v.  Sogers  (1885),  29  C!h.    H.  661. 

(m)  Turquand  v.  Rhodes  (1868),  37  L.  J.  C.  830.  See  Price  v.  Maoaulay  (1852), 
2  De  G.  M.  &  G.  339. 

(«)  Ayles  V.  Cox  (1852),  16  Beav.  23. 

(o)  Jarewe  v.  Corp  (1804),  9  Ves.  368. 

Ip)  Erskine,  L.  C,  Halsey  v.  Grant  (1806),  13  Ves.  77;  Belworth  v.  SasseU. 
(1815),  4  Camp.  140;  Nash  v.  Wooderson  (1885),  52  L.  T.  49;  33  W.   R.  301. 

(?)   Weston  V.  Savage  (1879),  48  L.  J.  C.   239;   10  Ch.  D.   736. 

(>•)  Ee  Beyfus  and  Masters  (1888),  39  Ch.  D.  110;  Re  Lloyds  Blc.  and  Lillington 
(1912),  81  L.  J.  C.  386;  [1912]  1  Ch.  601. 

(s)   Camberwell  Bg.  Soc.  v.  HoUoway  (1880),  49  L.  J".  C.  361;  13  Oh.  D.    754. 

(0   Collier    v.    JenJcins    (1831),    Young,    295. 

(m)  Re  Arnold  (1880),  14  Ch.  D.  270. 

(x)  May  V.  Piatt  (1900),  69  L.  J.  0.   357;    [1900]  1   Oh.   616. 

(y)  Peers  v.  Lambert   (1844),  7   Beav.   546. 

(»)  Dobell  V.  Eutchinson  (1835),  4  L.  J.  K.  B.  201;  3  A.  &  E.    355. 
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for  a  transfer  and  interim  protection  (a) . — Also,  the  property  must 
be  identified  with  that  described  in  the  contract  of  sale,  subject  to 
any  conditions  restrictive  of  the  identification  (&);  as  in  the  case 
of  a  house  identified  by  the  name  of  the  street  and  the  number  (c). 
Upon  a  sale  of  land  as  "  partly  freehold  and  partly  leasehold  "  the 
purchaser  is  entitled  to  the  land  defined  by  reference  to  the  several 
tenures  {d).  By  the  contract  for  sale  the  vendor  becomes  a  trustee 
of  the  property  sold  for  the  purchaser,  and  must  preserve  the  pro- 
perty, and  is  responsible  for  any  subsequent  deterioration  in  the 
property  (e)  unless  it  arises  from  accidental  or  natural  causes  (/). 

The  vendor  is  presumptively  bound  to  convey  the  land  sold  free 
from  reservations,  rights  or  incumbrances:  as  rents,  and  tithe  if 
the  land  is^  sold  tithe  free(p');  rights  of  mining  and  taking 
minerals  (h) ;  but  an  unexpired  lease  of  minerals  under  which  they 
have  all  been  worked  out  before  the  sale  is  no  incumbrance  (i) .  So 
with  easements  of  any  kind,  as  rights  of  drawing  water  or  of  drain- 
age (k);  or  rights  of  way  (il),  unless  obvious,  and  the  purchaser  has 
inspected  the  property  (m) . — The  vendor  must  also  convey  the  pro- 
perty free  from  any  restrictive  covenants  as  to  the  mode  of  use  or 
occupation,  which  run  with  the  land  at  law  or  affect  it  in  equity  by 
notice  (w). — A  purchaser  cannot  in  general  object  to  incumbrances 
and  covenants  affecting  the  property  sold,  of  which  he  had  notice  at 


(a)  Tadcaster  Brewery  Co.  v.  Wilson  (1897),  66  L.  J.  C.  402;  [1897]  1 
Ch.   705. 

(J)  Flower  v.  Hartopp  (1843),  12  L.  J.  C.  507;  6  Beav.  476;  Nicholl  v. 
Chambers  (1851),  21  L.  J.  C.  V.  54;   11  0.  B.  996. 

(c)  Leach  v.  Mullett  (1827),  3  Car.  &  P.  115;  White  v.  Bradshaw  (1851), 
16  Jur.  738;   Stanton  v.   Tattersall  (1853),  1   Sm.  &  G.  529. 

{d)  Monro  v.  Taylor  (1852),  21  L.  J.  C.  525;   3  Mao.  &  G.  713. 

(e)  Phillips  V.  Silvester  (1872),  42  L.  J.  Ch.  225;  L.  R.  8  Ch.  173;  Clarice 
V.  Bamuz  (1891),  60  L.  J.  Q.  B.  679;   [1891]  2  Q.  B.  456. 

(/)  Paine  v.  Meller  (1801),  6  Ves.  349;  Bayner  v.  Preston  (1881),  50  L.  J.  C. 
472;  18  Ch.  D.  1. 

(ff)  Sinks  V.  Boheby  {Lord)  (1818),  2  Swanst.  222;  Smith  v.  Tolcher  (1828), 
4  Eusa.  302. 

(/j)  Vpperton  v.  Nicholson  (1871),  40  L.  J.  C.  401;  L.  R.  6  Ch.  436;  Bellamy 
V.  Dfibenham  (1890),  60  L.  J.  C.  166;    [1891]  1  Ch.   412. 

(i)  Spoor  V.   Green   (1874),  43   L.  J.   Ex.   57;    L.   R.   9  Ex.    99. 

(k)  Shackleton  v.  Sutcliffe  (1847),  1  De  G.  &  S.  609;  Heywood  v.  Mallalim 
(1884),  53  L.  J.  C.  492;  25  Ch.  D.  357. 

(0  Dykes  V.  Blake  (1838),  7  L.  J.  C.  P.  282;  4  Bing.  N.  C.  463.  Bes  Ashburner 
V.  Sewell  (1891),  60  L.  J.  C.  784;   [1891]  3  Ch.  405. 

im>  Oldfield  V.  Bound  (1800),  5  Ves.  508;  Shepherd  v.  Croft  (1911),  80  L.  J.  C. 
170; '[1911]   1   Ch.   521.  .    , 

in)  Flight  V.  Booth  (1834),  4  L.  J.  C.  P.  66;  1  Bing.  N.  C.  370;  Be  Davus  # 
Cavey  (1888),  58  L.  J.  C.  143;  40  Ch.  D.  601;  Be  Fbsworth  #  Tidy  (1889),  o8 
L.  J.  C.  665;  42  Ch.  D.  23;  Be  Cox  #  Neve,  [1891]  2  Ch.  109.  See  L.  C.  C. 
V.  Allen  (1914),  83  L.  J.  K.  B.  1695;   [1914]  3  K.  B.  642. 
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the  time  of  the  sale  (o) .  But  an  express  stipulation  for  a  good  title 
<!0vers  aU  defects,  whether  he  had  notice  or  not  (p).  Incumbrances 
and  covenants  of  the  above  kind  are  matteirs  of  title  and  not  of  de- 
scription, and  must  be  so  taken  in  construing  the  conditions  ol  sale  {q) . 
"  In  exercising  its  jurisdiction  over  specific  performance  a  court 
of  equity  looks  at  the  substance  and  not  merely  the  letter  of  the  con- 
tract. If  a  vendor  sues  and  is  in  a  position  to  convey  substantiaU-y, 
what  the  purchaser  has  contracted  to  get,  the  court  will  decree  specific . 
performance  with  compensation  for  any  small  and  immaterial  de- 
ficiency, provided  the  vendor  has  not,  by  misrepresentation  or  other- 
wise disentitled  himself  to  his  remedy.  Another  possible  case  arises 
where  a  vendor  claims  specific  performance  and  where  the  court  refuses 
it  unless  the  purchaser  is  willing  to  consent  to  a  decree  on  terms  that 
the  vendor  will  make  compensation  to  the  purchaser,  who  agrees  to 
such  a  decree  on  condition  that  he  is  compensated  (r).  If  it  is  the 
purchaser  who  is  suing,  the  court  holds  him  to  have  an  even  larger 
right.  Subject  to  considerations  of  hardship  he  may  elect  to  take 
what  he  can  get,  and  to  have  a  proportionate  abatement  from  the 
purchase-money.  But  this  right  applies  only  to  a  deficiency  in  the 
subject-matter  described  in  the  contract.  It  does  not  apply  to  a 
claim  to  make  good  a  representation  about  that  subject-matter  made 
not  in  the  contract  but  collaterally  to  it.  In  the  latter  casie  the 
remedy  is  rescission,  or  a  claim  for  damages  for  deceit  where  there 
has  been  fraud,  or  for  breach  of  a  collateral  contract  if  there  has 
been  such  a  contract"  (s).  Specific  performance  with  compensation 
or  abatement  has  been  granted  in  the  case  of  a  slight  deficiency  in  a 
long  term  of  years,  or  in  the  quantity  of  land ;  or  in  the  case  of  a  small 
quit  rent  or  tithe  (t).  Contracts  of  sale  frequently  contain  an  express 
condition  to  the  effect  that  any  misdescription,  mistake,  or  error 
shall  not  avoid  the  sale,  but  shall  be  matter  of  compensation ;  in.  which 
case  the  error  is  met  by  the  condition,  provided  the  purchaser  gets 

(o)  mUs  V.  Boe/ers  (1885),  29  Ch.  D.  670. 

(p)  Cato  V.  Thompson  (1882),  9  Q.  B.  D.  616;  Re  Gloacj  and  MUler  (188-3), 
32  L.  J.  C.  654;  23  Ch.  D.  320. 

(?)  Ashburner  v.  Sewell   (1891),  60   L.   J.   C.    784;    [1891]   3   Ch.    405. 

(r)  It  may  be  decreed  in  invitum.  Shepherd  v.  Croft  (1911),  80  L.  J.  C.  170; 
[1911]  1  Oh.  531. 

(s)  Lord  Haldane,  Rutherford  v.  Aclon- Adams  (1915),  84  L.  J.  P.  C.  238; 
[1915]  A.  C.  866. 

(0  Mortloch  V.  Bidler  (1804),  10  Ves.  306;  Halsey  v.  Grant  (1806),  13  Ves.  77; 
Casamajor  v.  Strode  (1834),  2  M.  &  K.  706;  Rudd  v.  Lasaelles  (1900),  69  L.  J. 
C.  396;  [1900]  1  Ch.  815. 
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substantially  what  he  contracted  for;  but  if  not,  he  is  not  bound  to 
take  compensation,  and  may  repudiate  the  purchase  (m)  .  The  con- 
dition for  compensation  remains  operative  after  the  conveyance  is 
complete,  unless  restricted  to  errors  discovered  before  completion  (a;). 
A  condition  of  sale  expressly  excluding  any  compensation  for  errors 
was  construed  as  applying  only  to  small  unintentional  errors,  and 
not  to  substantial  errors  due  to  carelessness  («/).  A  condition  pro- 
viding for  compensation  for  misdescription  does  not  apply  to  the 
case  of  a  defect  of  title  (z) . 

The  principle  that  a  vendor  is  presumptively  bound  to  make  a 
good  title  as  applicable  to  contracts  to  grant,  or  to  sell  and  assign- 
a  lease,  formerly  included  the  lessor's  title  to  demise  (a).  But  it  is 
now  enacted  by  the  Vendor  and  Purchaser  Act,  1874,  s.  2,  that  subject 
to  any  stipulation  to  the  contrary,  "  under  a  contract  to  grant  or 
assign  a  term  of  years,  whether  derived  or  to  be  derived  out  of  a 
freehold  or  leasehold  estate,  the  intended  lessee  or  assign  shall  not 
be  entitled  to  call  for  the  title  to  the  freehold."  And  by  the  Con- 
veyancing Act,  1881,  ss.  3  and  13,  under  a  contract  to  sell  or  grant  a 
term  of  years  derived  out  of  a  leasehold  interest  in  land  "  the  intended 
assign  or  lessee  shall  not  hiave  the  right  to  call  for  the  title  to  the 
leasehold  reversion."  The  above  enactments  put  the  purchaser  or 
lessee  in  the  same  position  as  a  condition  of  sale  against  the  produc- 
tion of  title;  but  do  not  protect  him  from  constructive  notice  of  the 
title  and  of  the  contents  of  deeds  (b).  The  purchaser  may  prove  that 
the  title  of  the  lessor  is  bad  (c);  and  in  support  of  a  definite  objection 
to  the  title  the  enactment  does  not  perhaps  preclude  him  from  the 
ordinary  right  to  a  production  of  deeds  (d) .  But  an  express  condi- 
tion of  sale  may  preclude  the  purchaser  from  making  any  objection 
to  the  title,  and  bind  him  to  take  the  lease,  whatever  the  title  may 
be  (e).     A  contract  to  sell  a  term  cannot  be  performed  by  a  vendor^ 

(«)  Me  Fawcett  and  Hol-mes  (1889),  58  L.  J.  C.  763;  42  Ch.  D.  150;  Re  Puckett 
and  Smith  (1902),  71  L.  J.  C.  666;  [1902]  2  Ch.  258;  Shepherd  v.  Croft 
(1911),  80  L.  J.  C.  170;   [1911]  1  Oh.  521. 

(»)  Palmer  v.  Johnson  (1884),  53  L.  J.  Q.  B.  345;  13  Q.  B.   D.    351. 

\y)   Whittemore  v.   Wliittemore  (1868),  38  L.  J.  0.   17;   L.  E.   8  Eq.   603. 

(a)  Be  Beyfus  and  Masters  (1888),  39  Ch.  D.  113;  Debenham  v.  Sawbridffe 
(1901),  70  L.  J.  C.  525;  [1901]  2  Ch.  98. 

(a)  Souter  v.  Drake  (1834),  3  L.  J.  K.  B.  31;  6  B.  &  Ad.  992;  Hall  v.  Betty 
(1842),  11  L.  J.  0.  P.  256;  4  Man.  &  G.  410. 

(i)  Patman  v.  Harland  (1881),  60  L.  J.  C.  642;  17  Ch.  D.  353;  Imray  v. 
Ottkshette   (1897),  66  L.  J.   Q.  B.  544;    [1897]   2  Q.   B.   218. 

(c)   Waddell  v.  Woolfe  (1874),  43  L.  J.  Q.  B.  138;  L.  R.  9  Q.  B.  515. 

(rf)  Jones  V.   Watts  (1890),  43  Ch.  D.  574. 

(e)  Spnitt  V.  Jeffery  (1829),  8  L.  J.  0.  S.  K.  B.  114;  10  B.  &  C.  249;  5«ma 
V.  Bentley  (1852),  21  L.  J.  C.  760;   5  De  G.  &  Sm.  520. 
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holding  a  sub-term  (/). — In  a  contract  for  the  sale  and  assignment 
of  an  agreement  for  a  lease,  in  the  absence  of  express  stipulation, 
there  is  no  implied  guarantee  of  the  lessor's  title;  the  assignee  being 
entitled  only  to  the  rights  under  the  agreement  (gf) ;  but  it  is  implied 
that  the  agreement  is  valid,  otherwise  there  is  no  consideration  for 
the  contract;  and  where  the  agreement  offered  was  voidable  at  thei 
will  of  a  third  party,  it  was  held  that  the  purchaser  might  repudiate 
the  contract  (h) . 

Performance  must  be  completed  at  or  within  the  time  stipulated; 
performance  accepted  after  the  time  operates  not  in  pursuance  of 
the  contract  but  in  satisfaction  of  the  breach  (i) .  Where  the  contract 
admits  of  several  days  for  performance,  it  is  sufficient  if  the  perform- 
ance is  completed  before  the  end  of  the  last  day;  and  where  the  per- 
formance is  to  be  by  or  before  a  certain  day,  it  is  eufficient  if  completed 
at  any  time  before  the  end  of  the  preceding  day  (fc) . — Where  no 
time  is  fixed  the  law  implies  that  the  performance  must  be  completed 
within  a  reasonable  time  with  reference  to  the  circumstances,  including 
the  usage  of  any  market  {I) :  A  contract  to  marry,  no  time  being 
fixed,  is  a  contract  to  marry  within  a  reasonable  time;  and  it  is  said 
that  "  people  who  agree  to  marry,  not  having  the  means,  agree  with 
the  implied  condition  to  wait  till  they  have  them ;  the  legal  expression 
of  which  is,  that  their  engagement  is  to  marry  within  a  reasonable 
time  "  (m). 

A  bill  or  note  payable  at  a  certain  date  may  be  paid  at  any  time  on 
the  day  on  which  it  falls  due,  including  the  extension  of  time  known 
as  days  of  grace  where  they  are  to  be  included  in  the  computation  of 
time.  The  holder  may  also  demand  payment  at  any  time  on  that 
day  within  business  hours,  and  if  then  refused  may  treat  the  bill  as 
dishonoured  and  give  notice  of  dishonour  to  prior  parties;  but  after 
such  refusal  the  acceptor  may  tender  payment  within  the  day  and 


(/)  Madeley  v.  Booth  (1848),  2  DeG.  &  Sm.  718;  Re  Beyfus  and  Masters  (1888). 
39  Ch.  D.  110;  Re  Lloyds  Bk.  and  Lillington  (1912),  81  L.  J.  C.  386;  [1912] 
1  Oh.  ftOl. 

(?)  Kintrea  v.  Preston  (1856(),  25  L.  J.  Ex.  287;  1  H.  &  N.  357. 

(A)  Brewer  v.  Broadwood  (1882),  52  L.  J.  C.   136;    22  Ch.   D.   105. 

(«)  Post,  p.  661. 

Qc)  Sheppard's   Touch.   378. 

(0  Sale  of  Goods  Act,  1893,  s.  29  (2) ;  Ford  v.  Cotesworth  (1870).  39  L.  J.  y.  B. 
188;  L.  E.  6  Q.  B.  544;  Postlethwaite  v.  Preeland  (1880),  49  L.  J.  Ex.  630;  5 
Ap.  Ca.  599;  De  Waal  v.  Adler  (1886),  46  L.  J.  P.  C.  25;  12  Ap.  Ca.  141; 
Carlton  Co.  v.  Castle  Mail  Co.  (1898),  67  L.  J.  Q.  B.  795;   [1898]  A.  C.  486. 

(m)  Bramwell,  B.,  Eail  v.  Wright  (1859),  29  L.  J.  Q.  B.  47;  E.  B.  &  E. 
765. 
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thereby  avoid  the  dishonour  aad  notice  (n) .  A  bill  or  note  not 
expressing  any  time  for  payment,  or  expressing  to  be  payable  on 
demand,  is  considered  as  due  and  payable  by  the  acceptor  or  maker 
from  the  time  of  issue  without  demand;  but  it  is  not  considered  as 
overdue  until  a  demand  and  refusal;  and  interest  does  not  accrue,^ 
unless  expressly  stipulated,  until  demand  made  (o) .  A  bill  or  note 
payable  at  a  certain  time  after  demand  is  not  due  and  payable  until 
a  demand  made  and  the  time  elapsed;  but  payment  of  interest  is 
evidence  of  demand  having  been  made  and  of  the  bill  being  overdue, 
unless  the  interest  is  expressly  payable  during  the  currency  of  the 
bill  (p) .  A  bill  of  exchange  which  is  expressed  to  be  payable  at  a 
fixed  period  after  date,  and  which  is  issued  undated,  is  construed  as  if 
dated  on  the  day  of  issue;  and  any  holder  may  insert  therein  the  true 
date  of  issue,  and  the  bill  is  payable  accordingly  (q). 

A  contract  for  the  sale  and  delivery  of  goods  on  a  certain  day 
or  within  certain  days  is  performed  by  a  delivery  completed  before 
the  end  of  the  day  or  of  the  last  of  the  days  appointed;  or  by  a 
tender  of  delivery,  however  late,  provided  time  is  left  to  complete 
the  delivery  and  acceptance  before  the  end  of  that  day;  but  the 
buyer  would  not  be  bound  to  attend  at  the  place  of  delivery  for 
accepting  the  goods  beyond  a  reasonable  hour  according  to  the  usual 
course  of  business  (r).  Under  a  contract  for  delivery  "  in  all  Decem- 
ber," the  seller  was  held  to  have  the  whole  month  for  delivery;  and 
as  there  was  no  breach  until  the  last  day  of  the  month,  the  damages 
were  measured  by  the  value  of  the  goods  on  that  day  (s) .  A  contract 
not  fixing  any  time  for  delivery  implies  that  the  delivery  must  be 
made  within  a  reasonable  time,  depending  on  the  place  and  the  con- 
dition in  which  the  goods  are,  or  are  represented  to  be  (t) .  Delivery 
is  not  impliedly  deferred  merely  by  reason  that  payment  is  expressly 
deferred  to  a  future  time,  but  the  sale  is  then  presumptively  for 

in)  Bills  of  Exchange  Act,  1882,  ss.  14,  43,  47,  48;  Leftli/  v.  Mais  (1791),  4 
T.  E.  170;  Fx  p.  MoUne  (1812),  19  Ves.  216;  Mine  v.  AUely  (1833),  2  L.  J. 
K.  B.  105;  4  B.  &  Ad.  624.  See  Kennedy  v.  Thomas  (1894),  63  L.  J.  Q.  B.  761; 
[1894]  2  Q.  B.  759.  \ 

(o)  Bills  of  Exchange  Act,  1882,  sa.  10,  36;  Brooks  v.  Mitchell  (1841),  11 
L.  J.  Ex.  51;  9  M.  &  W.  15;  Aldows  v.  Cornwell  (1868),  37  L.  J.  Q.  B.  201; 
L.  E.  3  Q.  B.  573;  Re  George  (1890),  SOL.  J.  C.  709;   44  Ch.  D.  627. 

{p)  Bills  of  Exchange  Act,  1882,  3.  39;  Re  Rutherford  (1880),  49  L.  J.  0. 
654;  14  Ch.  D.  687. 

(?)  BUls  of  Exchange  Act,  1882,  s.  12;  Giles  v.  Bourne  (1817),  6  M.  &  S.  73. 

(r)  Sale  of  Goods  Act,  1893,  s.  29  (1),  (4);  Startup  v.  Macdonald  (1843),  12 
L.  J.  Ex.  477;  6  Man.  &  G.  593. 

(s)   Leigh  v.  Paterson  (1818),  8  Taunt.  540. 

(/)  Sale  of  Goods  Act,  1893,  s.  29  (2);  Ellis  v.  Thompson  (1838),  7  L.  J,. 
Ex.  185;  3  M.  &  W.  415. 
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deliver}''  within  a  reasonable  time  on  -credit  iu) .  But  under  such  a 
contract  evidence  was  admitted  of  a  usage  of  trade  that  delivery  could 
not  be  claimed  before  the  time  of  payment  {x) .  A  contract  of  sale 
not  mentioning  any  time  of  payment}  would  be  presumptively  for 
payment  in  ready  money  upon  delivery,  but  this  presumption  may 
be  rebutted  by  the  terms  of  the  contract,  under  which  the  seller  may 
be  entitled  to  payment  before  delivery  or  before  appropriation  of 
the  goods  (?/).  A  sale  of  goods  under  a  c.i.f .  contract  is  primarily  a 
sale  of  the  goods,  but  is  satisfied  by  a  tender  of  the  documents  men- 
tioned in  the  contract  {z),  and  upon  tender  of  the  documents  within 
a  reasonable  time  (a)  the  seller  becomes  entitled  to  payment;  if  the 
terms  are  "  net  cash  "  the  buyer  loses  his  right  to  inspect  the  goods  (6). 
And  a  sale  of  goods  "to  be  delivered  and  paid  for  in  fourteen  days  " 
was  construed  to  import  that  the  delivery  and  payment  were  to  be 
concurrent  acts  within  the  fourteen  days  (c). 

In  contracts  fixing  a  time  for  delivering  an  abstract,  making  a  title, 
and  the  other  steps  in  the  performance  of  a  sale  of  land,  the  courts 
of  common  law  required  strict  adherence  to  the  contract;  and  if  the 
vendor  was  not  ready  and  willing  to  perform  his  part  at  the  times 
appointed  he  was  liable  to  an  action;  nor  could  he  afterwards  main- 
tain an  action  against  the  purchaser,  upon  his  becoming  able  to  make 
a  title  and  convey  the  land  after  the  time  appointed  {d) . — But  the 
Court  'of  Chancery  in  administering  the  remedy  of  specific  perform- 
ance acted  upon  the  principle  that  in  the  sale  and  purchase  of  land 
"  time  is  not  of  the  essence  of  the  contract " ;  and  if  there  was  no 
other  objection  than  lapse  of  the  appointed  time,  the  court  directed 
an  inquiry  into  the  title,  and  granted  specific  performance  if  the 
vendor  could  show  a  title  upon  such  inquiry,  unless  from  the  nature 


(«)  Spartali  v.  BenecJce  (1850),  19  L.  J.  0.  P.  293;  10  C.  B.  212;  Staunton  v. 
Wood  (1851),  16  Q.  B.  638. 

(»)  Field  V.  Lelean  (1861),  30  L.  J.  Ex.   168;  6  H.  &  N.   617. 

(V)  Sale  of  Goods  Act,  1893,  sa.  28,  49;  Ford  r.  Yates  (1841),  10  L.  J.  C.  P. 
117;  2  Man.  &  G.  549;  Workman,  Clark  #  Co.,  Ltd.  v.  Lloyd  Brazileizo  (1908), 
77  L.  J.  K.  B.  953;  [1908]  1  K.  B.  968. 

(»)  Karberg  #  Co.  v.  Blythe,  Green,  Jourdain  #  Co.  (1916),  85  L.  J.  K.  B,. 
665;  [1916]  1  K.  B.  495;  Johnson  v.  Taylor  Bros.  #  Co.  (1919),  89  L.  J.  K.  B. 
227;  [1920]  A.  C.  144. 

(a)  0.  Groom,  Ltd.  v.  Barber  (1915),  84  L.  J.  K.  B.  318;  [1915]  1  K.  B.  316; 
Wilson,  Eolgate  #  Co.  v.  Belgian  Grain  S;  Produce  Co.  (1919),  89  L.  J.  K.  B. 
300;    [1920]  2  K.  B.   1. 

(i)  Clemens,  Horst  #  Co.  %.  Biddell  (r911),  81  L.  J.  K.  B.  42;   [1912]  A.  0.  18. 

(e)  Godts  V.  Rose  (1855),  25  L.  J.  C.  P.  61;  17  C.  B.  229.  See  Woolfe  v. 
Some  (1877),  46  L.  J.  Q.  B.  534;  2  Q.  B.  D.  355. 

{d)  Wilde  T.  Fort  (1812),  4  Taunt.  334;  Noble  v.  Edioardes  (1877),  5  Ch. 
D.   378. 
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of  the  property  or  other  circumstances  it  would  have  been  inequitable 
to  do  so  (e).  And  it  is  now  enacted  by  the  Judicature  Act,  1873, 
s.  25  (7),  that  "  stipulations  in  contracts  as  to  time  or  otherwise,  which 
would  not  before  the  passing  of  this  Act  have  been  deemed  to  be  or  to 
have  become  of  the  essence  of  such  contracts  in  a  court  of  equity,  shall 
receive  in  all  courts  the  same  construction  and  effect  as  they  would 
have  heretofore  received  in  equity"  (/). 

But  time  may  be  made  essential  by  express  agreement  of  the 
parties;  or  impliedly  by  the  nature  of  the  property  or  the  circum- 
stances of  the  case  {§).  The  condition  that  the  vendor  shall  deliver 
an  abstract  of  title  within  a  certain  time  is  presumptively  not  of 
the  essence  of  the  contract  (h) .  And  the  purchaser  is  taken  to  waive 
any  objection  to  delay  in  delivering  the  abstract,  if  he  accepts  it 
when  delivered  (i).  The  condition  that  all  objections  and  requisi- 
tions to  the  title  shall  be  sent  within  a  fixed  time  from  the  delivery 
of  the  abstract  makes  the  time  of  the  essence  of  the  contract  (&) .  But 
it  is  waived  or  extended  by  delay  of  the  vendor  in  delivering  the 
abstract  (?);  or  by  delivering  an  incomplete  abstract  (rw);  or  by 
accepting  the  objections  and  requisitions  sent  in  after  the  time  {n). 
An  express  provision  for  the  payment  of  interest  on  the  purchase- 
money  until  completion  is  construed  as  showing  an  intention  not  to 
consider  the  time  essential  (o) .  A  condition  for  delivery  of  possession 
on  a  certain  day  is  not  considered  essential  unless  special  circum- 
stances render  the  possession  material  (p) . — The  nature  of  the  pro- 
perty sold  may  impliedly  make  time  essential:  as  leasehold  property 

(e)  Seton  v.  Slade  (1802),  7  Ve3.  2.65;  2  Wh.  &T.  L.  C.  475;  Parkinv.  Thorold 
(1852),  22  L.  J.  C.  170;  16  Beav.  39;  Roberts  v.  Berry  (1853),  22  L.  J.  C.  398; 
3  De  G.  M.  &  G.  284. 

(/)  See  Noble  v.  Edwardes  (1877),  5  Ch.  D.  378;  Patnch  v.  miner  (1877),. 
46  L.  J.  C.  P.  537;  Renter  v.  Sala  (1879),  48  L.  J.  C.   P.  492;   4  0.  P.  D.  239. 

(y)  Cairns,  L.  C,  Tilley  v.  Thomas  (1867),  L.  R.  3  Ch.  67;  Nohes  v.  Kilmorey 
(Lord)  (1847),  1  De  G.  &  Sm,.  444;  Stceiinin  v.  Drinhle  (1915), 85  L.  J.  P.  C. 
79;    [1916]  A.  C.  275. 

(A)  Roberts  v.  Berry  (1853),  22  L.  J.  C.  398;   3  De  &.  M.  &   G.  284. 

(0  Seton  V.  Slade  (1802),  7  Ves.  265;  2  Wh.  &  T.  L.  C.  475;  Hipwell  v. 
Knight  (1835),  4  L.  J.  Ex.  Eq.  52;  1  Y.  &  C.  Ex.  401. 

{k)  Oakden  v.  Pike  (1865),  34  L.  J.  C.  620;  Rosenberg  v.  Cook  (1881),  51 
L.  J.  Q.  B.  170;  8  Q.  B.  D.  162. 

(I)    Upperton  v.  Nicholson  (1871),  L.  R.  6  Ch.  436. 

(m)  Blackloio  v.  Lcnvs  (1842),  2  Hare,  40;  Oakden  v.  Pike  (1865),  34  L.  J.  C. 
(;20;    Want  v.  StaUibrass  (1873),  42  L.  J.  Ex.   108;  L.  R.  8  Ex.    175. 

(m)   Cutis  V.  Thodey  (1842),  13  Sim.  206;  affirmed   (1844),  1  Coll.  223,  n. 

(o)  Webb  V.  Hughes  (1870),  39  L.  J.  C.  606;  L.  R.  10  Eq.  281;  Patrick  v. 
miner  (1877),  46  L.  J.  C.  P.  537;  2  C.  P.  D.  342;  Hatten  v.  RussM  (1888), 
57  L.  J.  C.  425;  38  Ch.  D.  334. 

(jo)  Boehm  v.  Wood  (1820),  1  J.  &  W.  419.  See  Tilley  v.  Thonms  (1867), 
L.  R.  3  Ch.  61. 
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Iheld  for  a  short  term  which  is  running  out  pending  completion  of 
the  sale  (g);  a  building  agreement  which  is  subject  to  forfeiture  if 
the  building  is  not  completed  by  a  certain  day  (r) ;  a  lease  for  lives  (s) ; 
a  covenant  for  the  renewal  of  a  lease  before  the  expiration  of  the 
term  (t):  land  to  be  taken  at  a  valuation  price  (m);  contracts  giving 
an  option  to  purchase  (a;) ;  life  annuities  («/) ;  reversionary  in- 
terests (2);  patent  rights  (a);  and  other  subjects  of  fluctuating 
value  (b).  So  with  property  sold  for  immediate  use  in  manufacture 
or  trade;  as  a  public  house  sold  as  a  going  concern  (c);  and  property 
sold  for  immediate  residence  (d) .  But  the  court  cannot  consider  the 
intention  of  the  purchaser  as  to  the  use  of  the  property,  unless  it  'is 
expressed  in  the  contract,  or  known  to  the  vendor  (e). 

Where  the  condition  of  time  was  not  originally  essential,  and 
where  such  condition  has  been  waived,  time  may  afterwards  be  made 
essential,  as  regards  the  claim  to  specific  performance,  by  either 
party  requiring  completion  within  a  fixed  time  and  giving  notice  to 
that  effect  (/) .  The  notice  must  give  a  reasonable  time  for  com- 
pletion with  reference  to  the  circumstances  (gr) ;  and  it  has  been  said 
that  "  such  a  notice  ought  to  fix  the  longest  time  that  could  be  reason^ 
ably  required  for  the  performance  of  the  acts  which  remain  to  be 
done  "  (h).  If  it  is  intended  to  rescind  the  contract  for  any  further 
'  delay,  it  must  be  unequivocally  so  expressed  in  the  notice  (i) ;  and  the 
notice  may  be  waived  by  negotiations  in  respect  of  the  transaction 

(?)  Hudson  V.  Temple  (1861),  30  L.  J.  C.   251;    29  Beav.   536. 

(r)  Barclay  v.  Messenger  (1874),  43  L.  J.  C.  449. 

(s)   Wheeler  v.  IfEsterre  (1814),  2  Dow.  359. 

(0  Nicholson  V.  Smith  (1882),  52  L.  J.  C.  191;  22  Ch.  D.  640.  See  Carter 
V.  My  (Bean)  (1835),  4  L.  J.  0.  132;   7  Sim.  211. 

(«)  Morse  v.  Merest  (1821),  6  Madd.  26. 

(«)  Ranelagh  {Lord)  v.  Melton  (1864),  34  L.  J.  C.  227;  2  Dr.  &  Sm.  278. 

ly)  Withy  v.  Cottle  (1823),  T.  &  R.  78.  Seie  Priiohard  v.  Ovey  (1820),  1  J.  & 
W.  ,396. 

(z)  Newman  y.  Sogers  (1793),  4  Bra.  C.  C.  391;  Levy  v.  Stogdoii  (1898),  68 
L.  J.  C.  19;  [1899]  1  Ch.  5.  See  Robertson  v.  S/celton  (1850),  19  L,  J.  C.  561; 
13  Beav.  91. 

(a)  Payne  v.  Banner  (1843),  15  L.  J.  C.  227. 

lb)  Doloret  v.  Rothschild  (1824),  2  L.  J.  0.  S.  C.  125;  1  Sim.  &  S.  590;  -l/.c- 
bryde  v.  Weekes  (1856),  22  Beav.  533. 

(e)  Coslake  v.  TUl  (1826),  1  Russ.  376;  Coioles  v.  &ale  (1871),  L.  R.  7  Ch.  12; 
41  L.  J.  C.  14.     See  Farnham  Brewery  Co.  v.  Hunt  (1893),  68  L.  T.   440. 

{d)  Tilley  v.  Thomas  (1867),  L.  R.  3  Ch.  61.  See  Webb  v.  Hughes  (1870),  39 
L.  J.  C.  600;  L.  E.  10  Eq.  281. 

(e)  Boehm  v.  IVood  i'1820),  1  J.  &  W.  422;  Nokes  v.  Kilmorey  {Lord)  (1847), 
1  De  G.  &  Sm.  444. 

(/)  SUchney  v.  Keeble  (1915),  84  L.  J.  C.   259;    [1915]  A.  C.   386. 

{g)  Green  v.  Sevin  (1879),  49  L.  J.  C.  166;  13  Ch.  D.  689;  Compton  v.  Bagleu 
(1891),  61  L.  J.  C.  113;  [1892]  1  Ch.  313. 

{h)  Fry,  J.,  Crawford  v.  Toogood  (1879),  49  L.  J.  C.  108;  13.  Ch.  D.    15S. 

(i)  Reynolds  v.   Nelson' {1S21),  6   Madd.   18. 
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after  the  time  therein  fixed  (fc) . — Where  time  is  of  the  essence  of 
the  contract  an  extension  by  request  or  agreement  only  substitutes  the 
extended  time  for  the  time  originally  fixed  without  further  waiving 
the  condition  {I) .  And  the  time  is  extended  in  fact  by  continuation 
of  negotiations  for  completion  (m);  provided  the  negotiation  is- 
continued  bona  fide  and  not  merely  for  the  purpose  of  gaining  time, 
as  in  the  case  of  a  purchaser  who  is  not  prepared  with  the  purchase- 
money  (n) .  A  continued  possession  under  an  agreement  for  a  lease 
is  presumptively  referable  to  the  agreement  only,  and  therefore  waives 
any  delay  in  completing  the  agreement  during  the  continuance  of 
the  term  (o).  After  negotiations  have  ceased,  or  after  one  of  the 
parties  has  refused  completion,  any  further  delay  may  disentitle  a 
claimant  to  specific  performance,  although  not  amounting  to  aban- 
donment of  the  contract  (p). 

A  distinction  is  to  be  drawn  between  the  specific  divisions  of  time- 
conventionally  adopted,  as  "day''  or  "hour,"  and  general  ex- 
pressions of  an  indefinite  character  (g).  As  has  been  already  pointed 
out,  in  construing  general  words  regard  must  be  had  to  the  circum- 
stances (r);  accordingly  the  terms  "forthwith,"  "directly,"  and  the 
like  admit  of  such  reasonable  time  as  may  be  required  for  the  perform- 
ance (s).  A  covenant  to  insure  a  life  "forthwith"  is  satisfied  by 
insuring  within  the  reasonable  time  required  for  effecting  the  insur- 
ance {t).  A  covenant  in  a  composition  deed  to  deliver  bills  to  the 
creditors  "  forthwith  "  requires  a  reasonable  time  for  ascertaining  the 
amount  due  to  each  creditor  for  which  the  bills  are  to  be  drawn  (m)  . 
In  a  contract  for  the  performance  of  certain  acts  "  forthwith,"  with 
a  condition  that  mutual  bonds  should  be  given  within  ten  days  to- 
secure  the  performance,  it  was  held  that  giving  the  bonds  was  a 

(k)  King  V.  Wilson  (1843),  6  Beav.  124. 

(Z)  Barolay  v.  Messenger  (1874),  43  L.  J.  C.   449. 

(m)  Wood  V.  Bernal  (1812),  19  V«B.  220;  Webb  v.  Hughes  (1870),  39  L.  J.  C, 
606;  L.  E.  10  Eq.  281;  Bruner  v.  Moore  (1904),  73  L.  J.  0.  377;  [1904]  1  Cli. 
305. 

(m)   Gee  v..  Pearse  (1848),  2  De  G.  &  Sm.  325. 

(o)  Sharp  v.  Milligan  (1856),  22  Beav.  606;  Shephmrd  v.  Walker  (1875),  44 
L.  J.  0.  648;  L.  E.  20  Bq.  659.     See  MUU  v.  Haywood  (1877),  6   Ch.  D.   196. 

(p)  Southcomb  v.  Exeter  {Bp.)  (1847),  16  L.  J.  C.  378;  6  Hare,  213; 
McMurray  v.  Spioer  (1868),  37  L.  J.  0.  505;  L.  E.  5  Eq.  527;  Cornwall  t. 
Henson  (1900),  69  L.  J.  0.  581;   [1900]  2  Oh.  298.  ,      ^    „  „ 

(q)  HuUhen  V.  Stewart  #  Go.  (1903),  72  L.  J.  K.  B.  917;  [1903]  A.  C.  389; 
Van  Liewen  v.  Hollis  Bros..  ^  Co.   (Ii919),  89  L.  J.  P.  86;    [1920]  A.  0.239. 

(?•)  Ante,   p.    153. 

(s)  Dimcan  v.  Topham  (1849),  18  L.  J.  C.  P.  310;  8  C.  B.  225;  Staunton  v.. 
Wood  (1851),  16  Q.  B.  638. 

(i)  Hyde  V.  Watts  (1843),  13  L.  J.  Ex.  41;   12  M.  &  W.  254. 

(«)   E(c  p.  Swllwan  (1866),  36  L.  J.  Bk.  1. 
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condition  precedent  to  charging  any  liability  (x) .  A  condition  for 
the  repayment  of  money  advanced  "immediately  on  demand,"  or 
upon  notice  given,  cannot  be  put  in  force  without  allowing  the  debtor; 
a  reasonable  time  after  demand  or  notice  to  get  the  money,  and  to 
find  the  creditor  or  some  one  authorised  to  receive  it  («/) .  A  contract 
by  a  manufacturer  to  execute  an  order  for  goods  "  as  soon  as  possible  " 
means  as  soon  as  he  reasonably  can,  having  regard  to  the  capacity  of 
his  works  and  to  orders  already  on  hand,  but  without  regard  to  defects 
in'  the  works;  and  he  is  not  bound  to  supply  the  goods  from  other 
works  (z) . 

In  the  computation  of  a  given  time  "from,"  or  "after,"  or  "at 
the  expiration  "  of  a  certain  act  or  event,  the  day  of  the  act  or  event 
is  presumptively  to  be  excluded,  and  the  last  day  of  the  given  time 
included  (a),  A  lease  for  a  term  of  years  from  a  certain  day  pre- 
sumptively excludes  that  day,  and  includes  the  corresponding  day 
in  the  last  year  of  the  term  (b);  and  a  term  of  years  or  months  "  from 
the  death"  of  a  person  is  exclusive  of  the  day  of  the  death  («). 
"  Where  a  bill  is  payable  at  a  fixed  period  after  date,  after  sight, 
or  after  the  happening  of  a  specified  event,  the  time  of  payment  is 
determined  by  excluding  the  day  from  which  the  time  is  to  begin  to 
run  and  by  including  the  day  of  payment"  (d).  Upon  a  sale 
of  goods  to  be  paid  for  in  a  month,  the  time  is  computed  exclusive 
of  the  day  of  sale  (e) . — A  notice  required  as  a  condition  precedent 
to  any  right  or  claim,  as  a  month's  notice  of  action,  or  a  week's  notice 
to  quit  is  computed  exclusively  of  the  day  of  the  notice  (/) ;  and  a 
notice  to  be  given  "within"  a  certain  time  after  an  event  is  pre- 
sumptively exclusive  of  the  day  of  the  event  (g).  In  the  case  of  an 
action  by  a  solicitor  upon  a  bill  of  costs  delivered  through  the  post, 
the  day  from  which  the  time  is  computed  is  ascertained  by  reference  ta 
the  time  of  delivery  in  the  ordinary  course  of  the  post  (h) . — A  policy 

(«)  Roberts  y.  Brett  (1865),  34  L.  J.  C.  P.  241;  11  H.  L.  O.    337. 

(y)  Toms  V.  Wilson  (1863),  32  L.  J.  Q.  B.  382;  4  B.  &  S.  455;  Moore  v. 
Shelley  (1883),  52  L.  J.  P.  O.  35;   8  Ap.  Ca.  285. 

(z)  Attwood  V.  Emery  (1856),  26  L.  J.  C.  P.  73;  1  0.  B.  N.  S.  110;  Hydraulic 
Sngmeering  Co.  v.   MaHaffle  (1878),   4   Q.   B.   D.   670. 

(a)  Goldsmiths'  Co.  v.  W.  Met.  Ry.  (1903),  62  L.  J.  K.  B.  931;  [1904] 
1  K.  B.  1;  English  v.  Clif  (1914),  83  L.  J.  Oh.  850;    [1914]    2  Ok,  376. 

(J)  AcUand  v.  LuUey  (1839),  8  K  J.  Q.  B.  164;  9  A.  &  E.    879. 

(c)  Lester  v.  Garland  (1808),  15  Ves.  257;  Gorst  v.  Lowndes  (1841),  10 
L.  J.  C.  161;  11  Sim.  434. 

(<?)  Bills  of  Exchange  Act,   1882,   s.    14.     See  ante,   p.   629. 

(e)  Webb  v.  Fairmaner  (1838),  7  L.  J.  Ex.  140;  3  M.  &  W.  473. 

if)  Ereemun  v.  Head  (1863),  32  L.  J.  M.  0.  236;  4  B.  &  S.  174;  Sidebotham 
V.  .Holland  (1894),  64  L.  J.  Q.  B.  200;   [1895]  1  Q.  B.  378. 

(,g)  Radoliffe  V.  BarthoUm&iv  (1891),  61  L.  J.  M.  C.  161;  [1892]  1  Q.  B.   161, 

(A)  Browne  v.  BlacTc  (1912),  81  L.  J.  K.  B.  458;  [1912]  1  K.  B.   316. 
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of  insurance  on  a  ship  during  a  voyage  to  certain  ports  "  and  duriiig 
thirty  days'  stay  in  her  last  port  of  discharge  ''  is  construed  to  mean 
thirty  days  exclusive  of  the  day  of  arrival  in  port  {i) .  And  a  policy 
of  insurance  against  accidents  "  for  twelve  calendar  months  from 
the  24th  of  Noveniber,"  was  held  to  apply  to  an  accident  which 
happened  on  the  24th  November  following  (/c). 

The  words  "  at,"  "  on,"  "  upon,"  "  until,"  a  certain  time  or  event, 
or  like  terms  used  in  relation  to  time,  may  mean  before,  or  simul- 
taneously with,  or  after  the  act  or  event,  according  to  the  reasonable 
construction  of  the  context  {I).  A  policy  of  insurance  for  six  months 
"  from  14th  February  until  14th  August  "  was  construed  as  inclusive 
of  14th  August,  on  which  day  a  fire  happened  for  which  the  insurers 
were  held  liable  (m). — Under  a  bill  of  lading  making  the  freight 
(payable  "  on  right  delivery  of  the  cargo,"  the  delivery  of  the  cargo 
and  payment  of  freight  are  concurrent  acts,  requiring  a  concurrent 
readiness  to  perform  them  (w) .  A  term  or  period  of  time  commencing 
"  on  "  a  given  day  presumptively  includes  that  day;  and  if  terminat- 
ing "  on  "  the  day,  excludes  it;  and  if  terminating  "  with  "  the  day, 
includes  it  (o) .  A  contract  of  service  commencing  from  a  stated  day 
is  presumptively  exclusive  of  the  day;  and  a  service  commencing  on 
a  day  is  inclusive  of  it;  but  the  construction  may  be  made  to  conform 
with  the  apparent  intention  of  the  parties  (p). 

Deeds  and  all  other  instruments,  as  biUs  of  exchange,  agreements, 
and  letters,  are  presumed  to  have  been  executed  or  signed  and  issued 
at  the  time  they  bear  date  (g) ;  but  the  time  of  execution  or  signature, 
being  an  extrinsic  fact,  may  be  alleged  and  proved  according  to  the 
fact  (r);  and  the  instrument  may  be  construed  and  operate  according 
to  the  contents,  with  reference  to  the  time  of  execution  and  not  of  the 


(i)  Mercantile  Marine  Insce.  v.  Titherington  (1864).,  34  L.  J.  Q.  B.  11;  5 
E.   &  S.  765. 

(Jc)  S.  Staffs.  Tram.  v.  Sickness  Assce.  (1890),  60  L.  J.  Q.  B.  4T;  [1851]  1 
Q.    B.   402. 

(l)  Per  .cur.  Reg.  v.  Arkwright  (1848),  18  L.  J.  Q.  B.  86;  12  Q.  B.  97tJ; 
Backhouse  v.  Mellor  (1859),  28  L.  J.  Ex.  141;  4  H.  &  N.  116. 

(m)   Isaacs  v.  Royal  Insce.  (1870),  39  L.  J.  Ex.  189;  L.  R.  5  Ex.   296. 

(«)  Paynter  v.  James  (1867),  L.  R.  2  C.  P.  348;  affirmed  (1868),  18  L.  T. 
449;   16  W.  R.  768.  „    t,  r, 

(o)  Grove,  J.,  Campbell  v.  Strangeways  (1877),  47  L.  J.  M.  O.  6;  3  C.  if.iJ. 
105;  Sidebotham  v.  Holland  (1894),  64  L.  J.  Q.  B.  200;  [1895]  1  Q.  B.  378. 
See  Jinglish  v.   Cliff  (1914),  83  L.  J.   C.   850;    [1914]   2  Oil.   376. 

{p)    Wilkinson  V.  Gaston  (1846),  15  t.  J.  Q.  B.  339;  9  Q.  B.  137. 

(e)  Sinclair  y.  Baggaley  (1838),  7  L.  J.  Ex,  305;  4  M.  &  W.  312;  Anderson  \\ 
Weston  (1840),  9  L.  J.  C.  P.  194;  6  Bing.  N.  C.  296;  Potez  v.  Glossop  (1848;, 
2  Ex.   191;   Bills  of  Exchange  Act,  1882,   S3.   12,  13. 

(r)  Hall  V.  Gazenove  (1804),  4  East,  477;  Steele  v.  Mart  (1825),  4  B.  &  >- • 
272. 
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date  (s) . — Where  reference  is  made  in  a  deed  to  the  date,  it  pre- 
sumptively means  the  date  on  the  deed  and  not  the  time  of  delivery ; 
but  if  the  deed  bears  no  date,  or  a  void  or  impossible  date,  as  the 
30th  February,  it  may  be  construed  to  mean  the  time  of  delivery  in 
order  to  give  effect  to  the  deed  (t) .  The  Court  of  Chancery,  in  cases 
of  specific  performance,  availed  itself  of  this  rule  by  directing  leases 
to  be  ante-dated  and  putting  the  tenant  under  terms  not  to  dispute 
the  correctness  of  the  date,  thus  saving  to  the  landlord  the  benefit  of 
a  right  of  re-entry  for  alleged  breaches  of  covenant  (m).  A;  lease 
for  a  term  of  years  to  commence  "  on  "  or  "  from  "  a  named  date  is 
computed  exclusively  of  that  day  (x) .  But  a  lease  for  a  term  to  • 
commence  "  from  the  day  of  the  date,"  executed  under  a  povs^er  to 
grant  leases  in  possession  and  not  in  reversion,  was  construed  as  in- 
cluding the  day  of  the  date,  in  order  to  effectuate  the  intention  of 
granting  a  lease  in  possession  (y).  A  lease  expressed  to  commence 
on  the  25th  March  next  after  the  date,  but  executed  in  fact  after  that 
25th  March,  was  held  a  good  lease  in  possession,  because  it  took  effect 
from  the  execution  {z).  A  lease  for  a  term  to  commence  "from 
henceforth"  or  "from  the  making  hereof,"  or  without  expressly 
fixing  the  commencement,  is  computed  from  the  delivery  and  not  from 
the  date,  and  including  the  whole  day  of  delivery  as  part  of  the 
term ;  but  a  lease ' '  from  the  day  of  making  thereof  "  or  "  from  the  day 
of  delivery,"  is  exclusive  of  that  day  (a).  A  lease  dated  25th  March, 
Lady-day,  for  a  term  "  from  Lady-day  now  last  past,"  and  executed 
after  the  date,  was  construed  to  create  a  term  commencing  from  the 
Lady-day  next  before  the  execution,  that  is,  from  the  date  of  the  lease^ 
and  not  from  the  Lady-day  next  before  that  date  (b). 

Fractions  of  a  day  are  not  in  general  considered  in  law,  unless  it 
becomes  necessary  to  determine  which  of  two  events  happened  first  (c) . 

(s)  Jai/ne  v.  Hughes  (1854),  24  L.  J.  Ex.  115;  10  Ex.  430;  Jones  v.  Jones 
(1865),  35  L.  J.  C.  P.  94;  L.  R.  1  O.  P.  669. 

(f)  Styles  V.  Wardle  (1825),  4  L.  J.  0.  S.  K.  B.  81;   4  B.    &  C.  908. 

(«)  Pain  V.  Coombs  (1857),  1  De  G.  &  J.  34;  RanJcin  v.  Lay  (1860),  1  De  G. 
F.   &  J.   65. 

(a;)  See  Achland  v.  Lutley  (1839),  8  L.  J.  Q.  B.  164;  9  A.  &  B.  879;  8ide- 
botham  v.  Holland  (1894),  64  L.  J.  Q.  B.  200;  [1895]  1  Q.  B.    378. 

{y)  Pugh  V.  Leeds  (Luke)    (1777),   2  Cowp.  714. 

(z)  Doe  V.  Lay  (1809),  10  East,  427. 

(ffl)  Co.  lit.  46  b;  Clayton's  case  (1586),  5  Co.  1.  Seei>o«  v.  Benjamin  (1839).. 
8  L.  J.  Q.  B.  117;  9  A.  &  E.  644. 

(6)  Steele  v.  Mart  (1825),  4  B.  &  C.   272. 

(c)  Campbell  v.  Strangeways  (1877),  47  L.  J.  M.  C.  6;  3  C.  P.  D.  105; 
Clarhe  v.  Bradlaugh  (1881),  50  L.  J.  Q.  B.  678;  8  Q.  B.  D.  63;  Tabernacle  Bg. 
Soc.  V.  Knight  (1892),  62  L.  J.  Q.  B.  50;  [1892]  A.  C.  298;  Lop  p.  Hasliich 
(1895),  64  L.  J.  Q.  B.  694;  [1895]  2  Q.  B.  264. 
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Contracts  may  in  terms  require  the  consideration  of  fractions  of  a 
day,  as  where  the  computation  of  time  is  made  by  reference  to 
"hours"  (d).  Where  two  deeds  concerning  the  same  matter  are 
dated  the  same  day,  they  take  priority  according  to  the  time  of  execu- 
tion; subject  to  the  intention  appearing  as  to  the  order  of  operation, 
as  in  the  case  of  debentures  of  a  company,  sealed  and  numbered  con- 
secutively, which  were  held  to  take  effect  pari  passu  as  one  charge, 
and  not  in  the  order  of  execution  (e).  In  the  case  of  a  charter-party, 
the  meaning  of  the  parties  must  be  ascertained  from  the  context, 
and  the  word  "  day  "  or  "  days  "  may,  according  to  the  circumstances, 
•include  fractions  of  a  day  or  mean  working  days,  or  running  days, 
and  therefore  exclude  or  include  Sundays  (/) .  Despatch  money 
agreed  in  charter-party  at  so  much  an  hour  of  time  saved  in  loading 
and  unloading  is  computed  on  the  whole  time  saved,  and  not  on 
working  hours  only  {g).  Bills  of  exchange  falling  due  on  Sunday, 
Christmas-day,  and  Good  Friday  become  due  and  payable  on  the 
preceding  business  day;  bills  falling  due  on  a  bank  holiday  under 
the  Bank  Holidays  Act,  1871,  are  due  and  payable  on  the  succeeding 
business  day  {h) . — The  term  "  month,"  at  common  law  means  a  lunar 
m.onth,  unless  the  context  shows  that  it  was  intended  to  mean  a 
calendar  month;  in  the  case  of  mercantile  instruments,  "month" 
also  means  lunar  month,  unless  there  be  a  usage  in  a  particular  trade, 
business,  or  place,  or  a  context,  in  which  event  it  is  construed  as  having 
the  secondary  meaning  of  calendar  month  (i).  "Six  months' 
notice  "  to  determine  a  tenancy  by  agreement  prima  jade  means  six 
lunar  months  (fc).  But  the  half-year's  notice  impliedly  required 
to  determine  a  tenancy  from  year  to  year  means  a  customary  half- 
year  measured  by  the  usual  quarter  days(?).     The  term  "  twelvc- 

{d)  Yeoman  v.  Eegem  (1904),  73  L.  J.  K.  B.  90-1;  [1904]  2  K.  B.  429; 
Meade-King,  Robinson  #  Co.  v.  Jacobs  #  Co.  (1915),  84  L.  J.  K.  B.  1133; 
[1915]  2  K.  B.  640. 

(e)   Gartside  v.  Silkstone  Coal  Co.  (1882),  51  L.  J.  C.  828;  21  Ch.  D.   762. 

(/)  Commercial  S.  S.  Co.  v.  Boulton  (1875),  44  L.  J.  Q.  B.  219;  L.  E.  10 
Q.  B.  346;  The  Katy  (1895),  64  L.  J.  P.  49;  [1895]  P.  56;  Teaman  v.  Begem 
(1904),  73  L.  J.  K.  B.  904;  [1904]  2  K.  B.  429;  Nelson  #  Sons' v.  Nelson  Line 
(r907),  77  L.  J.  K.  B.  546;  [1906]  A.  O.  108;  Bi-it.  #  Mexican  SMjrping  Co. 
V.  LocJcett  Bros.  #  Co.  (1910),  80  L.  J.  K.  B.  462;   [1911]  1  K.  B.  264. 

(g)  Mawson  Shipping  Co.  v.  Beyer  (1914),  83  L.  J.  K.  B.  290;  [1914]  1 
K.    B.   304. 

(/s)  Bills  of  Exchange  Act,  1882,  ss.  14,  92. 

(»)  Simpson  v.  Margitson  (1847),  17  L.  J.  Q.  B.  81;  11  Q.  B.  2:;  Bruner  v. 
Moore  (1903),  73  L.  J.  C.  377;   [1904]  1  Ch.  305. 

(*)  Wood,  V.-C,  Ragprs  v.  Hull  Ikich  Co.  (1'865),  34  L.  J.  0.  165.  See 
Barlow  v.  Teed  (1'885),  54  L.  J.  Q.  B.  564;   15  Q.  B.  D.  ,501. 

(0  Morgan  v.  Davies  (1878),  3  C.  P.  D.  260.  See  Sidebotham  v.  Holland 
<1894),  64  L.  J.  Q.  B.  200;  [1895]  1  Q.  B.  378. 
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month  "  includes  a  whole  year  (m).  Just  as  a  "  day"  may  be  sub- 
divided into  a  proportion  of  hours,  so  a  "  month "  may  be  sub- 
divided into  days  to  suit  the  convenience  of  the  parties.  Where  a 
charter-party  fixed  the  hiring  at  so  much  per  month  with  a  pro  rata 
clause  for  a  fractional  part  of  a  month,  it  was  held  to  be  a  hiring  for 
each  month  and  not  an  indefinite  hiring  by  the  day  at  the  proportionate 
rate,  and  that  the  shipowner  was  to  be  paid  by  the  month  with  ithe 
obligation  to  refund  any  over-payment  during  a  month  in  which  the 
ship  had  not  been  available  (ji) . — A  lease  by  deed  or  writing  to 
commence  at  Michaelmas  or  Martinmas  means  New  Michaelmas  or 
New  Martinmas  under  the  Act  of  Parliament  altering  the  style;  and 
extrinsic  evidence  of  intention  is  not  admissible  (o).  But  under  a 
parol  lease  commencing  from  Lady-day,  evidence  of  the  custom  of  the 
.country  was  admitted  to  show  that  old  Lady-day  was  intended  (p) . 
So  in  a  parol  theatrical  contract  the  word  year  was  construed  in 
reference  to  a  custom  to  mean  the  time  during  which  the  theatre  was 
open  for  performances  (g) . — A  covenant  to  pay  a  sum  of  money  with 
interest  "  on  the  29th  day  of  February  now  next  ensuing  "  was  con- 
strued literally  to  refer  to  the  next  29th  day  of  February,  and  not  to 
the  next  February,  which  was  not  in  a  leap  year  (r) .  Bills  ai 
exchange  drawn  at  one  month  on  the  28th  or  any  following  day  in 
Januarj'  become  due,  excluding  the  days  of  grace,  on  28th  February, 
or  in  leap  year  on  the  29th  (s) . 

Under  a  contract  to  pay  money  at  a  certain  place,  if  an  exact 
time  is  fixed,  the  debtor  must  tender  at  that  place  and  time;  and 
the  creditor  must  attend  there  and  then  to  receive  the  money.  If 
a  day  or  other  period  of  time  is  allowed,  the  debtor  has  until  the 
last  convenient  time  of  the  day  or  period  for  payment  at  the  place 
appointed;  and  the  creditor  is  not  required  to  be  there  to  receive 
the  money  until  that  time;  but  if  the  parties  meet  at  the  place  at 
any  time  during  the  day  the  debtor  may  then  make  a  tender  (t). 
If  no  time  is  fixed  and  the  debtor  may  pay  at  any  time  during  his 

(w)   Catesby's  case  (1607),  6  Co.  62  a. 

(m)  Stewart  #  Co.  v.  Van  Ommerm  (1918),  88  L.  J.  K.  B.  32;  [1918]  2 
K.  B.  S60. 

(o)  I>oe  V.  Lea  (1809),  11  East,  312;  Smith  v.  Walton  (1832),  1  L.  J.  C.  P. 
85;   8  Bing.  235. 

ip)  Doe  V.  Benson  (1821),  4  B.  &  Aid.  588;  I>enn  v.  SoqiUnson  (1823),  8 
D.  &  R.  507. 

(?)   Grant  v.  Maddox  (1846),  16  L.  J.  Ex.   227;    13  M.   &  W.   737. 

(r)   Chapman  v.   Beeohom    (1842),   12   L.   J.    Q.    B.    42;    3    Q.    B.    733. 

(s)  Denman,  J.,  Migotti  v.  Colvill  (1879),  48  L..  J.  M.  C.  50;  4  C.  P.  D.  236; 
Bills  of  Exchange  Act,  1882,  s.  14. 

(0   Wade's  case  (1602),  5  Ck).  114. 
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life  at  a  certain  place,  he  must  give  reasonable  notice  of  the  time  of 
payment,  and  the  creditor  must  then  attend  at  the  place  to  receive- 
it  (u) .  Where  two  places  are  named  for  payment  or  performance 
the  choice  lies  presumptively  with  the  creditor  or  promisee,  who 
must  give  notice  of  the  place  as  a  condition  of  charging  the  debtor 
or  promisor  as  being  in  default  (x) . 

If  no  certain  place  is  appointed,  the  debtor  is  bound  to  find  the 
creditor  and  tender  him  the  money,  provided  he  is  within  the  realm; 
but  if  a  certain  place  is  appointed  it  is  the  duty  of  the  creditor 
to  attend  at  the  place  named  to  receive  payment  (y) .  This  rule 
applies  in  the  case  of  a  mortgage  debt;  or  a  bond  conditioned  for  the 
payment  of  money;  or  a  composition  with  creditors  upon  the  terms 
of  the  debtor  giving  promissory  notes  for  the  amount  of  composition 
to  each  creditor  {z).  If  the  creditor  by  going  abroad  prevents  pay- 
ment or  tender  being  made,  the  debtor  is  excused  (a) .  But  the  same 
rule  does  not  apply  to  foreign  contracts;  and  if  the  contract  is  for 
payment  abroad,  the  absence  of  the  creditor  abroad  is  no  excuse  for 
not  tendering  him  the  money  (b). 

Upon  the  same  principle  in  the  case  of  a  bill,  the  acceptor  is  bound 
to  find  the  holder  when  the  instrument  is  due  and  to  tender  payment; 
and  ho  is  not  entitled  to  notice  of  indorsement;  or  to  presentment,, 
unless  the  payment  is  expressly  conditioned  upon  presentment  at  a 
particular  place  (c) .  But  a  bill  so  drawn  must  be  presented  according 
to  its  terms  in  order  to  charge  the  drawer  or  indorser  for  non-payment 
by  the  acceptor  (d).  And  a  promissory  note  need  not  be  presented 
for  payment  unless  it  is  in  the  body  of  it  made  payable  at  a  particular 
place,  in  which  case  it  must  be  duly  presented  there  for  payment  (e). 

(«0  Co.  Lit.  211   a;   Sheppard's  Touch.  136. 

(w)  SippinffhaU  v.  'Lloyd  (1834),  5  B.  &  Ad.   742. 

(y)  Robey  v.  Snaejell  Co.  (1887),  57  I>.  J.  Q.  B.  134;  20  Q.  B.  B.  152; 
Thorn  v.  City  Rice  Mills  (1S88),  58  L.  J.  C.  297;  40  Cli.  D.  357.  See 
Duval  ^  Co.  V.  Qans  (1,904),  73  L.  J.  K.  B.  907;  [1904]  2  K.  B.  685. 

(«)  Cranley  T.  EUlary  (1813),  2  M.  &  S-.  120.  See  Gyles  v.  Mall  (1726),  2 
P.  Wms.  377;  Cox  v.  Watson  (1877),  47  L.  J.  C.  263;  7  Oh.   D.  196. 

(o)  Co.  Lit.  210  b;   Sheppard's  Touch.  378. 

lb)  Fessard  v.  Mugnier  (1864),  34  L.  J.  0.  P.  126;  18  C.  B.  N.  S.  286.  See^ 
Comber  y.  Leyland  (1898),  67  L.  J.  Q.  B.   884;   [1898]  A.  C.   524. 

(c)  Bills  of  Exchange  Act,  1882,  ss.  19,  52,  54;  Poole  v.  Tumbridge  (1837), 
6  L.  J.  Ex.  74;  2  M.  &  W.  223,;  Halstead  v.  Skelton  (1843),  13  L.  J.  Q.  B. 
177;  5  Q.  B.  92.  See  Meyer  v.  Be  Croix\\m\),  61  L.  J.  Q.  B.  205;  [1891] 
A.    C.   520. 

id)  Bills  of  Exchange  Act,  1882,  as.  45  (4),  46  (2);  Gibb  v.  Mather  (1832), 
1  L.  J.  Ex.  87;  2  G.  &  J.  254;  8  Bing.  214;  Saul  v..  Jones  (1858),  28  L.  J. 
Q.  B.  37;  1  E.  &  E.  59. 

(e)  Bills  of  Exchange  Act,  1882,  sa.  87,  88;  ^mblin  v.  Dartnell  (1844), 
13  L.  .J.  Ex.  255;  12  M.  &  W.  830;  Fanderdonokt  v.  Thellusson  (1849).  19 
L.  J.  C.  P.  12;   8  C.  B.  812. 
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Where  rent  is  reserved  upon  a  lease  without  appointing  a  place 
of  payment,  it  is  sufficient  for  the  tenant  to  be  ready  upon  thje 
land,  at  the  most  notorious  place,  a  sufficient  time  before  sunset  for 
payment,  so  far  as  to  protect  himself  from  an  action  of  debt  upon  the 
reservation,  or  from  a  forfeiture  under  a  condition,  or  from  a  distress ; 
because,  as  the  rent  issues  out  of  the  land,  the  lessor  ought  to  be 
there  ready  to  receive  it;  and  it  is  necessary  at  common  law  for  the 
lessor,  in  order  to  entitle  himself  to  re-enter  for  a  forfeiture,  to  make 
a  demand  at  the  same  time  and  place  (/).  A  practice  which  goea 
back  to  the  time  of  Lord  Coke,  sanctions  the  insertion  of  a  provision 
which  dispenses  with  a  formal  demand  upon  the  land  in  order  to 
found  a  forfeiture  (^f).  The  Common  Law  Procedure  Act,  1852, 
s.  210,  enables  a  landlord  to  proceed  in  ejectment  upon  his  right  of 
entry  without  a  formal  demand  of  the  rent,  if  a  half-year's  rent  is 
due  before  service  of  the  writ  and  no  sufficient  distress  is  to  be  found 
on  the  demised  premises  countervailing  the  arrears  there  due  Qi) . 
Under  an  express  covenant  to  pay  rent,  if  no  place  is  appointed,  the 
covenantor,  as  in  other  cases,  must  find  the  covenantee  and  tender  him 
the  money  when  due;  and  it  is  not  sufficient  merely  to  be  ready  to 
pay  the  money  on  the  land  ii) .  He  may  discharge  the  covenant  by 
payment  or  tender  to  the  lessor  at  any  convenient  time  before  mid- 
night of  the  last  day  of  payment,  if  he  can  be  met  with,  on  or  off 
the  land  (fc). 

The  contract  of  a  carrier  to  deliver  goods  at  a  certain  place  is 
performed  by  carrying  the  goods  to  their  destination  and  holding 
them  there  ready  for  delivery;  if  the  goods  are  not  claimed  within 
a  reasonable  time  after  notice  of  their  arrival,  the  liability  of  the 
carrier  as  an  insurer  of  their  safety  ceases,  and  his  liability  while 
the  goods  remain  in  his  possession,  is  that  of  a  warehouseman  only 
and  limited  to  damage  due  to  negligence  (Z).     For  the  protection  of 

(/)  Duppa  V.  Mayo  (1669),  1  Wms.  Saund.  434,  n.  (11);  Tinokler  v.  Prentioe 
(1812),  4  Taunt.  549. 

{g)  Doe  V.  Masters  (1824),  2  B.  &  C.  491. 

Ih)  Doe  V.  Wandlass  (1797),  7  T.  E.  117;  Thomas  v.  Lulham  (1895),  64  L.  J. 
Q.  B.  720;   [1895]  2  Q.  B.  400. 

(«■)  Haldane  v.  Johmmi  (1'853),  22  L.  J.  Ex.  264;   8  Ex.  689. 

(i)  Parke,  B.,  Startup  v.  Macdonald  (1843).  12  L.  J.  C.  P.  477;  6  Man.  &  G. 
625. 

(0  Bourne  v.  GatUffe  (1844),  11  01.  &  F.  45;  G.  W.  Sy.  v.  Crouch  (1858), 
27  L.  J.  Ex.  345;  3  H.  &  N.  183;  Shepherd  v.  Bristol  #  Exeter  Ry.  (1868), 
37  L.  J.  Ex.  113;  L.  R.  3  Ex.  189;  Heugh  v.  L.  S;  N.  W  Ry.  (1870),  39 
L.  J.  Ex.  48;  L.  E.  5  Ex.  51;  Chapman  v.  G.  W.  Ry.  (1880),  49  L.  J.  Q.  B. 
420;    5  Q.  B.  D.   278. 
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the  shipowner,  sect.  493  of  the  Merchant  Shipping-  Act,  1894,  provides 
that  he  may  enter  and  land  goods  imported  from  abroad  at  any  time 
after  that  expressed  in  the  charter-party  as  the  time  for  delivery,  and 
if  no  time  be  so  expressed  at  any  time  after  the  expiration  of  seventy- 
two  hours,  exclusive  of  a  Sunday  or  holiday,  from  the  time  of  the 
report  of  the  ship .  The  shipper  may  claim  delivery  of  any  unlanded 
goods  at  any  time  (m) .  A  charter-party  contracting  for  the  arrival 
of  the  ship  at  a  certain  port,  certain  perils  and  accidents  excepted, 
is  not  discharged  by  accidents  not  excepted ;  and  delay  from  excepted 
accidents,  though  excused  by  the  exception,  does  not  discharge  sub- 
sequent performance  {n).  If  the  charter-party  contracts  for  the 
arrival  of  the  ship  at  the  port  of  discharge  "or  so  near  thereto las  it 
can  safely  get,"  the  charterer  is  bound  to  take  delivery  from  the 
latter  place;  and  he  is  chargeable  with  the  lighterage  necessary  for 
discharging  cargo  at  that  place  (o) .  The  shipper  or  consignee  of 
the  goods  may  dispense  with  completion  of  the  voyage  and  accept 
deliverer  of  the  goods  at  a  place  short  of  the  destination  contracted 
for,  which  will  in  eSect  be  equivalent  to  performance  (p) . — A  contract 
of  sale  of  goods,  not  appointing  a  place  for  delivery,  is  discharged 
by  delivery  at  the  seller's  place  of  business,  if  he  have  one,  and  if  not, 
at  his  residence  (g) .  Under  a  contract  to  deliver  goods,  not  appoint- 
ing a  place  for  delivery,  the  promiser  may  require  the  promisee  to 
appoint  a  proper  place  or  mode  of  delivery,  and  wiU  be  discharged 
by  a  delivery  according  to  the  instructions  (?•). 

A  contract  is  p'resumptively  construed  and  regulated,  as  to  per- 
formance and  its  incidents,  by  the  law  and  usages  of  the  place  of  ' 
perf ortaanoe,  lex  loci  solutionis  (s) ;  and  as  a  corollary  to  this  rule 
contracts  relating  to  land  are  governed  by  the  lex  loci  rei  sita  (t). 

(m)   Wilson  v.   Zondo'n,  Italian  #  Adriatic  S.  Nav.  Co.   (IBSS),  35  L.  J.  O.  P. 
2:  L.  E.  1  C.  P.  61. 

(«)  Schilizzi  V.  Berry  (1855),  24  L.  J.  Q.  B.  193;  4  E.  &  B.  873;  Jlefcalfe  v. 
Britannia  Ironworks  Co.  (1877),  46  L.  J.  Q.  B.  443;  2  Q.  B.  D.  423;  S.S.  Knutn- 
jord    Ltd.  V.  Tillmanns  4'   Co.  (1908).  77  X.  J.  K.  B.  977;   [1908]   A.  C.   408. 

(o)  Hayton  v.  Irwin  (1880),  5  C.  P.  D.  130;  Dahl\.  Nelson  (ISSl),  50  L.  J.  C. 
411;  6  Ap.  Ca.  38. 

(p-)  Houlder  v.  Merchants'  Insce.  (1886),  55  L.  J.  Q.  B.  420;  17  Q.  B.  D.  354. 
See  Leather  Cloth  Co.  v.  Hieronimus  (1874),  44  L.  J.  Q.  B.  54;  L.  E.  10 
Q.   B.   140. 

(?)  Sale  of  Goods  Act,  1893,  s.  29. 

(r)  Co.  Lit.   210  b. 

(s)  Robinson  v.  Bland  (1760),  2  Burr.  1077;  Moulis  v.  Owen  (1907),  76  L.  J. 
K  B.  393;  [r937]  1  K.  B.  746;  Ralli  Bros.  v.  Compania  Naeiera  Soto  ij  Aznar 
(1920),  89  L.  J.  K.  B.  999;   [1920]  2  K.  B.  287. 

(t)  Waterhouse  v.  Stansfield  (1851,  1852),  21  L.  J.  C.  881;  9  Ha.  234;  10 
Ha.  254;   Banh  of  Africa  v.  Cohen  (1909),  78  L.  J.  C.   767;    [1909]    2  Ch.  129. 


PERFORMANCE.  643 

Foreign  bills  of  exchange,  that  is,  biUs  drawn  for  payment  abroad, 
are  regulated  as  regards  the  incidents  of  acceptance,  indorsement, 
presentment,  payment,  notice  of  dishonour,  and  protest,  by  the  law 
of  the  place  of  payment  (m)  .  Upon  the  same  principle  an  authority 
given  to  an  agent  to  act  in  another  country  must  be  valid  and  must  be 
executed  according  to  the  law  of  that  country  (a;).— This  rule  operates 
in  eslception  of  the  more  general  rule  that  a  contract  is  to  be  construed 
and  regulated  prima  facie  by  the  law  of  the  place  where  made,  lex  loci 
contractus  (y) . 

(u)  Bills  of  Exchange  Act,  18S2,  s.  72;  Rouquette  v.  Overmann  (1875).  44 
L.  J.  Q.  B.  221;  L.  R.  10  Q.  B.  523;  Home  v.  Rouquette  (1878),  3  Q.  B.  D. 
514;  Moodt  v.  Smith  (1891),  61  L.  J.  C.  161;  [1892]  1  Ch.  238;  Embiriaos  v. 
Anglo-Austrian  Ble.  (1905),  74  L.  J.  K.  B.   326;   [1905]  1  K.   B.  677. 

(«)  Chatenay  v.  Brazilian  Tel.  Co.  (1'890),  60  L.  J.  Q.  B.  295  ;  [1891] 
1  Q.  B.   79. 

(y)  See  ante,  p.    140. 
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Tender  of  payment  of  debt— continual  readiness  to  pay — payTnent 
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Tender  of  greater  or  less  sum  than  the  debt — tender  of  part  of 
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Tender  upon  condition — demand  of  receipt — tender  under  protest  . .  660 
Tender  by  or  to  agent — joint  debtor  or  creditor 651 

"Without  acceptance  on  the  part  of  him  who  is  to  receive,  the 
act  of  him  who  is  to  deliver  or  pay  can  amount  only  to  a  tender. 
But  the  law  considers  a  party  who  has  entered  into  a  contract  to 
deliver  goods  or  pay  money  to  another  as  having  substantially  per- 
formed it,  if  he  has  tendered  the  goods  or  money  to  the  party  to 
whom  the  delivery  or  payment  was  to  be  made"  (a).  Accordingly, 
"  the  principle  of  the  plea  of  tender  is,  that  the  defendant  has  been 
always  ready  {toujours  prist)  to  perform  entirely  the  contract  on 
which  the  action  is  founded;  and  that  he  did  perform  it,  as  far  as  he 
was  able,  by  tendering  the  requisite  money;  the  plaintiS  himself 
precluding  a  complete  performance,  by  refusing  to  receive  it.  And 
as,  in  ordinary  cases,  the  debt  is  not  discharged  by  such  tender  and 
refusal,  the  plea  must  not  only  go  on  to  allege  that  the  defendant  is 
still  ready  {uncore  prist),  but  must  be  accompanied  by  a  profert  in 
curiam  of  the  money  tendered,"  or  according  to  the  present  practice, 
by  payment  into  court  (6). 

"With  respect  to  the  averment  of  toujours  prist,  if  the  plaintiff 
can  falsify  it,  he  avoids  the  plea  altogether.  Therefore  if  he  can 
show  that  an  entire  performance  of  the  contract  was  demanded  and 

(o)  Eolfe,  B.,  Startup  v.  MaedonaU  (1843),  12  L.  J.  0.  P.  477:  6  Man.  &  G 
«10. 

(6)  Per  cur.  Dixon  v.  Clarh  (1847),  16  L.  J.  C.  P.  237;  5  0.  B.  377;  Ord 
XXII.  r.  3. 
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refused,  at  any  time  when,  by  the  terms  of  it,  he  had  a  right  to  make- 
such  a  demand,  he  will  avoid  the  plea"  (c).  But  a  tender  is  not 
avoided  by  a  demand  of  a  larger  sum  than  is  due  on  account  of  the 
debt;  for  the  refusal  to  pay  the  larger  sum  is  no  evidence  of  an 
unwillingness  to  pay  the  due  amount  (d) .  The  money  paid  into 
court,  and  taken  out  by  the  plaintiff,  is  not  to  be  considered  as  money 
recovered  in  the  action,  because  the  defence  shows  that  it  might 
have  been  recovered  without  action;  and  therefore  it  cannot  be 
reckoned  towards  the  amount  for  which  the  plaintiff  would  be  entitled 
to  sue  in  the  superior  courts  instead  of  the  county  courts,  or  for  which 
he  would  be  entitled  to  have  his  costs  taxed  upon  the  higher  scale  (e) . 
A  mortgagee,  although  entitled  to  his  costs  as  a  matter  of  contract,, 
upon-  refusal  of  a  sufficient  sum  tendered  to  him  for  his  principal, 
interest  and  costs,  may  be  made  to  pay  the  costs  of  a  redemption 
suit  (/) .  But  a  tender  which  is  refused  is  not  equivalent  to  payment 
in  discharging  mortgaged  property,  as  is  the  case  of  a  pledge  of 
chattels  at  common  law  {g) . 

A  contract  to  deliver  goods  is  completely  discharged  by  tendering 
the  goods  for  acceptance  according  to  the  contract;  and  if  acceptance 
is  refused  there  is  no  further  obKgation  to  continue  ready  to  deliver 
the  goods  or  a  particular  instalment  (^) .  "The  party  must  show 
he  was  ready,  but  if  the  other  party  stops  him  on  the  ground  of  an 
intention  not  to  perform  his  part,  it  is  not  necessary  for  the  first  to 
go  further  and  do  a  nugatory  act"  (i).  "If  a  man  be  bound  in 
200  quarters  of  wheat  for  delivery  of  a  100  quarters,  if  the  obligor 
tender  at  the  day  a  100  quarters,  he  shall  not  plead  uncore  prist, 
because  albeit  it  be  parcel  of  the  condition,  yet  they  be  bona  •peritura,. 
and  it  is*  a  charge  to  the  obligor  to  keep  them  "  (fc). 

If  the  debt  is  payable  on  a  day  certain,  tender  must  be  made  on 
that  day.     Tender  ante  diem  of  a  debt  accruing  due,  unless  accepted, 

(c)  Per  our.  Dixon  v.  Clark  (1847),  16  L.  J.  C.  P.  237;  5  C.  B.  365. 

(d)  Brandon  v.  Ne-urington  (1842),  12  L.  J.  Q.  B.  20;  3  Q.  B.  915. 

(e)  James  v.  Vane  (1860),  29  L.  J.  Q.  B.  169;  2  E.  &  B.  883. 

(/)  Harmer  v.  Priestley  (1853),  22  L.  J,  C.  1041;  16  Beav.  569;  Hosken  v. 
Sincock  (1865),  34  L.  J.  0.  435;  Greenwood  v.  Sutoliffe  (1891),  61  L.  J.  C. 
59;   [1892]  1  Oh.  1. 

(g)  Bank  of  New  8.  Wales  v.  O'Connor  (1889),  58  L.  J.  P.  0.  82;  14  Ap.  Ca. 
273. 

(h)  Sale  of  Gooda  Act,  1893,  as.  31,  37 ;  JRipley  v.  McClure  (1849),  18  L.  J.  Ex. 
419;  4  Ex.  345;  Rank  v.  MvUer  (1881),  50  L.  J.  Q.  B.  529;  7  Q.  B.  D.  92; 
Mersey  Steel  Co.  v.  Naylor  (1884),  53  L.  J.  Q.  B.  529;   9  App.  Oas.  434. 

(i)  Ld.  Mansfield,  C.  J.,  Jones  v.  Barkley  (1781),  2  Dougl.  694. 

(ft)  Co.  Lit.  207  a. 
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is  void  of  effect:  as  tender  of  the  amount  of  a  bill  before  it  is  due 
which,  if  accepted,  operates  as  a  purchase  of  the  bill,  and  not  as  pay- 
ment (1). — A  plea  by  the  acceptor  of  a  bill>  or  the  maker  of  a  note, 
of  a  tender  post  diem  is  bad,  notwithstanding  the  tender  is  of  the 
amount  of  the  bill  or  note,  with  interest  from  the  day  it  became  due 
up  to  the  day  of  the  tender,  and  notwithstanding  the  plea  alleges 
that  the  defendant  was  always  ready  to  pay,  not  only  from  the  time 
of  the  tender,  but  also  from  the  time  when  the  bill  or  note  became 
payable  (m) ;  for  the  drawer  or  indorser  must  pay  immediately  upon 
receipt  of  notice  of  dishonour  {n) .  A  covenant  to  pay  on  a  certain 
day  can  be  discharged  only  by  actual  payment  or  tender  on  that 
day;  though  if  the  party  afterwards  chooses  to  receive  the  money, 
the  payment  may  operate  and  be  pleaded  by  way  of  accord  and 
satisfaction  (o) .  Payment  post  diem  discharges  a  money  bond  by 
force  of  the  statute  4  &  5  Anne,  c.  16,  s.  12;  but  this  enactment 
does  not  enable  the  obligor  to  tender  posit  diem,  and  the  obligee  may 
refuse  a  tender  so  made  (p) .  Where  there  is  a  margin  of  time  for 
performance,  tender  may  be  made  and  repeated,  if  necessary,  within 
the  limit  of  time;  thus,  where  a  seller  tendered  goods  in  discharge 
of  his  contract,  which  were  refused,  and  upon  arbitration  were 
adjudged  insufficient,  it  was  held  that  he  might  tender  other  sufficient 
goods  within  the  time  limited  by  the  contract  (g) . 

Debts  may  be  contracted  with  indefinite  credit,  which  the  creditor 
may  terminate  at  any  time  by  demanding  payment,  or  by  com- 
mencing an  action;  and  which  the  debtor  may  terminate  by  tender. 
A  promissory  note  made  payable  on  demand  is  presumptively  due 
immediately  without  demand ;  and  the  right  of  the  creditor  is  so  far 
complete  at  the  date  of  the  note  that  the  Statute  of  Limitation  runs 
against  him  from  that  date  (r) .  But  such  a  note  is  not  considered 
as  overdue  so  as  to  affect  an  indorsee  with  equities  (s) ;  nor  does  it 


(0  Bills  of   Exchange  Act,  1882,  s.   59;   Bowen,  L.   J.,   Richurdson   v.   Harris 
(1889),  22  Q.  B.  D.  275.     See  Fletcher  v.  Hemiinrjtm  (1759),  2  Burr.   944. 

(ot)  Dobie  V.   Larkan   (1855),  10  Ex.  776. 
•   00  Mis  of   Exchange  Act,   1882,  sa.  47   (2),   55;   Siggers  v.    Lewis   (1834),   3 
L.  J.  Ex.  312;  1  Or.  M.  &  R.  370. 

(o)  Parke,  B.,  Poole  v.  Tumbridge  (1837),  6  L.  J.  Ex.   74;   2  M.   &  W.  226. 

(p)  Fcmiell  V.  Forrest  (1670),  2  Wma.  Saund.  144,  n.  (l).     And  see  Giddings  v. 
Giddings   (1756),  1  Ld.  Ken.  335. 

(?)  Borrovmcm  v.  Free  (1878),  48  L.  J.  Q.  B.  65;  4  Q.  B.  D.  500. 

(c)  Norton  v.    Ellam   (1837),  6  L.  J.   Ex.   121;   2  M.    &  W.    461;   Se  George 
(1890),  59  L.  J.  0.  709;  44  Ch.  D.  627. 

(s)  Barough  v.    White    (1825),   3  L.   J.   0.   S.   K.    B.   227;  4   B.   &  0.   325; 
Brooks  V.  Mitchell  (1841),  11  L.  J.  Ex.  51;  9  M.  &  W.   15;   Glasscock  v. 
(1889),  59  L.  J.  Q.  B.  51;  24  Q.  B.  D.  13. 
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charge  an  indorser  without  presentment  for  payment  (i);  and  a 
tender  of  ,the  amount  due  upon  the  note  may  be  made  at  any  time 
before  an  actual  demand,  or  an  action  brought  upon  it  (m). — Where 
money  is  lent  or  goods  are  sold  and  delivered  without  any  defined 
terms  of  credit,  or  where  money  is  received  to  be  accounted  for  and 
paid  over,  with  or  without  interest,  there  arises  an  immediate  debt 
payable  without  demand,  but  which  the  debtor  may  tender  at  any 
time  whilst  the  credit  continues  (x) .  In  such  cases,  unless  the 
credit  has  been  put  an  end  to  by  a  previous  demand,  the  tender  may 
be  made  at  any  time  before  process  has  actually  issued  for  recovery 
of  the  debt;  and  the  debtor  is  not  bound  to  tender  or  pay  the  costs 
of  the  creditor  in  employing  a  solicitor  to  demand  the  money  and 
issue  a  writ  (y) .  Where  goods  were  pledged  to  secure  a  loan  of 
money  lent  for  an  indefinite  time  upon  interest  payable  monthly, 
it  was  held  that  a  demand  of  a  sum  exceeding  the  amount  then  due 
for  principal  and  interest  was  ineffectual  to  terminate  the  credit, 
80  as  to  justify  the  lender  in  selling  the  pledge  upon  default  in 
payment  {z).  A  debt  payable  "on  or  after  "  a  named  date,  becomes 
a  debt  immediately  payable  when  the  day  fixed  is  passed  (a). 

A  tender  must  be  made  at  a  time  and  in  a  manner  reasonably 
sufiicient  for  the  receiver  to  ascertain  whether  it  satisfies  the  con- 
tract (6).  A  tender  of  goods  is  not  properly  made  by  an  offer  to 
deliver  closed  casks  said  to  contain  the  goods,  the  contents  of  which 
are  not  allowed  to  be  seen  and  examined  (e) ;  or  by  offering  goods 
at  so  late  an  hour  of  the  appointed  day  that  the  buyer  has  not  time 
to  inspect  them  {d) . — A  tender  of  money  in  payment  must  be  made 
with  an  actual  production  of  the  money;  a  mere  statement  of  the 
debtor  that  he  is  ready  to  pay  is  not  sufficient;  unless,  the  debtor 
having  it  ready  and  offering  to  pay,  the  creditor  expressly  or 
impliedly  dispenses  with  the  production  (e).     If  the  creditor  claim 

it)  Chartered.  Merc.  Bank  of  India  t.  DlcTcson  (1871),  L.  R.  3  P.  C.  574. 

(«)  Norton  v.  Ellam  (1837),  6  L.  J.  Ex.  121;  2  M.  &  W.  461;  Cotton  v. 
Godwin  (1841),  10  L.  J.  Ex.  243;  7  M.  &  W.   147. 

ix)  Kington  v.  Kington  (1843),  12  L.  J.  Ex.  248;  11  M.  &  W.  235;  Smith 
V.  Manners  (1869),  28  L.  J.  C.  P.  220;  5  C.  B.  N.  S.  632. 

iy)  Moffatt  V.  Parsons  (1814),  5  Taunt.  307;  Caine  v.  Goulton  (1862),  32 
L.  J.  Ex.  97;   1  H.  &  C.  764. 

(z)  Pigot  V.  Cubley  (1864),  33  L.  J.  C.  P.  134;   15  O.  B.  N.  S.  701. 

(o)  Re  Temheshury   Gas  Co.   (1911),  80  L.  J.  C.   723;    [1912]   1  CJh.    1. 

(i)  Sale   of    Goods  Act,   1893,  s.   34. 

(o)  Isherwood  v.   Whitmore  (1843),  12  L.  J.  Ex.  318;   11  M.  &  W.  347. 

id)  Startup  v.   Macdonald  (1843),  12  L.  J.  G.  P.  477;  6  Man.  &  G.  593. 

(e)  Finch  V.  Brook  (1834),  4  L.  J.  C.  P.  1;  1  Bing.  N.  C.  253;  Ex  p. 
Danks  (1852),  22  L.  J.  Bk.  73;   2  De  G.  M.  &  G.  936. 
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a  larger  amount  and  give  that  as  a  reason  for  not  accepting  the  money, 
ho  cannot  afterwards  object  that  the  money  was  not  produced  (/). 
Money  locked  up  in  a  box,  which  the  creditor  cannot  open,  is  not  a 
good  tender;  but  a  tender  of  a  large  sum  of  money  in  bags  which  the 
creditor  may  open,  is  good,  provided  the  sum  is  correct  {g) . 

The  money  tendered  must  be  current  coin  of  the  realm  (h) .  By 
the  Coinage  Act,  1870,  s.  4,  "  A  tender  of  payment  of  money  in  coins 
issued  by  the  mint  in  accordance  with  this  Act  shall  be  a  legal  tender 
— in  the  case  of  gold  coins  for  a  pa,yment  of  any  amount;  in  the 
case  of  silver  coins  for  a  psjyment  of  an  amount  not  exceeding  forty 
shillings,  but  for  no  greater  amount;  in  the  case  of  bronze  coins  for 
a  payment  of  an  amount  not  exceeding  one  shilling,  but  for  no 
greater  amount. — Nothing  in  this  Act  shall  prevent  any  paper  cur- 
rency which  under  any  Act  or  otherwise  is  a  legal  tender  from 
being  a  legal  tender"  (i). — By  the  Colonial  Branch  Mint  Act,  1866, 
power  is  given  to  the  Crown  by  proclamation  to  declare  that  gold 
coins  made  at  colonial  branch  mints  are  to  be  a  legal  tender  for 
payments  within  any  part  of  the  British  dominions  specified  in  such 
proclamation. 

By  3  &  4  Will.  4,  c.  98,  s.  6,  "A  tender  of  the  note  or  notes  of 
the  governor  and  company  of  the  Bank  of  England  expressed  to  be 
payable  to  the  bearer  on  demand  shall  be  a  legal  tender  to  the  amount 
expressed  in  such  note  or  notes,  and  shall  be  taken  to  be  valid  as  a 
tender  to  such  amount  for  all  sums  above  five  pounds  on  all  occasions 
on  which  any  tender  of  money  may  be  legally  made,  so  long  as  the 
Bank  of  England  shall  continue  to  pay  on  demand  their  said  notes 
in  legal  coin." — A  tender  in  country  bank  notes  or  by  a  cheque  on 
a  banker  may  be  good,  if  the  creditor  objects  only  to  the  amount 
and  not  to  the  quality  of  the  tender  (k) . 

A.  tender  may  be  made  of  a  greater  sum  of  money  than  the  debt; 
and  the  creditor  ought  to  accept  so  much  of  it  as  is  due  (Z) .  Where 
the  debtor  tenders  a  greater  sum  with  a  demand  of  change  it  is  not 


(/)  The  Norway   (1865),  3  Moo.  P.  C.  N.   S.   245. 

(g)  Wade's  case   (1602),  5  Co.  114  a. 

(A)  Hough  V.  May  (1836),  5  L.  J.  K.  B.  1&6;  4  iA.  &  E.  964;  Gordon  v.  Strang's 
<1847),  1  Ex.  477;  Be  Steam  Stoher  Co.  (1876),  44  L.  J.  C.  386;  L.  E.  19  Bq. 
416. 

(«■)  See  sect.  6,  ante,  p.  5.37.     And  see  the  Coinage  Act,  1889. 

{Jc)  Polglass  v.  Olmer  (1831),  1  L.  J.  Ex.  5;  2  Or.  &  J.  16;  Jones  v.  Arthur 
(1840),  8  Dowl.  442. 

(0  Douglas  v.  Patrick  (1790),  3  T.  B.  683;  Dean  v.  James   (1832)    2  L    J 
K.  B.  94;  4  B.  &  Ad.  646. 
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a  good  tender,  if  the  creditor  refuses  to  give  change,  and  objects- 
to  take  the  money  for  that  reason  (m) ;  but  if  the  creditor  refuses 
the  money  upon  other  grounds,  as  that  the  amount  is  insufficient,  or 
that  another  account  should  also  be  satisfied,  the  tender  will  be 
good  {n) . — Tender  of  a  less  sum  than  is  due  in  paylment  of  a  single 
entire  claim  is  void,  the  creditor  not  being  bound  to  accept  less  than 
his  whole  debt  (o);  but  he  may  accept  such  tender  in  part  payment 
without  precluding  himself  from  claiming  the  residue,  unless  it  is 
a  condition  of  the  tender  that  it  be  accepted  in  discharge  of  the 
whole  (p).  A  tender  must  include  all  interest  due  upon  the  debt; 
but  a  tender  duly  made  prevents  the  accruing  of  future  interest  (q) . 
The  debtor  cannot  apply  a  set-off  in  reduction  of  his  debt,  and  tender 
the  residue;  a  set-off,  in  the  absence  of  agreement,  being  available 
only  by  way  of  plea  or  counterclaim  in  an  action  by  the  creditor  (r) . 
A  tender  may  be  pleaded  to  part  of  a  general  claim,  as  a  claim 
for  goods  sold  and  delivered  or  for  money  received,  which  may  be 
composed  of  several  distinct  debts;  and  the  plea  may  be  met  by  a 
replication  that  the  tender  was  made  to  a  distinct  debt  and  is  insuffi- 
cient (s) . — A  debtor  who  is  indebted  upon  several  distinct  accounts- 
may  tender  payment  of  any  one  separately;  but  if  he  tenders  a  sum 
to  the  whole  without  appropriating  any  portion  to  a  particular  debt,, 
and  it  is  not  sufficient  to  cover  all,  it  is  not  a  good  tender  to  any  (t) ; 
unless  the  objection  is  waived,  as  by  insisting  that  more  is  due  (m). 

A  tender  made  upon  a  condition  which  the  creditor  has  a  right 
to  object  to  is  not  a  good  tender  (a;);  as  the  tender  of  a  sum  upon 
condition  that  the  creditor  shall  admit  that  no  more  is  due  on  the 
same  account  («/);  but  the  mere  tender  of  a  sum  of  money  as  being 
all  that  is  admitted  to  be  due,  does  not  impliedly  import  such  a  con- 

(m)  Eobinsm  v-   Cook  (1815),  6  Taunt.  336. 

(«)  Cadman  v.  Lubbaoh  (1822),  5  D.  &  R.  2»9;  Bevans  v.  Sees  (1839),  6- 
L.  J.  Ex.  263;  5  M.  &  W.  306. 

(o)  ma>on  V.  Clark  (1847),  16  L.  J.  C.  P.  237;   5  C.  B.  365. 

(p)  Bowen  v.   Owm  (1847),  17  L.  J.  Q.  B.  5;  11  Q.  B.   130. 

(g)  Parke,  B.,  Norton  v.  Ellam  (1837),  6  L.  J.  Ex.   121;   2  M.   &  W.  464. 

(?■)  Smrles  v.  Sadgrove  (1855),  25  L.  J.  Q.  B.  15;  6  B.  &  B.  639;  PhillpoUs 
V.  Clifton  (1861),  10  W.  R.  135. 

(s)  Tijler  V.  Bland  (1842),  11  L.  J-r  Ex.  257;  9  M.  &  W.  338;  Robinson  v. 
Ward  (1846),  15  L.  J.  Q.  B.  271;   8  Q.  B.  920. 

(0  Strong  v.  Harvey  (1825),  4  L.  J.  0.  S.  C.  P.  57;  3  Bing.  304;  Harding- 
ham  V.  Allen  (1848),  17  L.  J.  C.  P.  198;  5  C.  B.  793. 

(m)  Black  V.  Smith  (1791),  1  Peake,  121. 

(ic)  Foord  V.  Noll  (1842),  12  L.  J.  C.  P.  2;  2  Dowl.  N.  S.  617;  Re  Steam- 
Stoker  Co.   (1875),  44  L.  J.  C.  386;  L.  R.  19  Bq.  416. 

(y)   Eckstein  v.  Reynolds  (1837),  6  L.  J.  K.  B.  198;   7  A.  &  E.  80. 
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dition;  and  the  creditor  may  accept  it  without  precluding  himself 
from  claiming  a  larger  sum  (z) . — A  tender  of  a  sum  of  money, 
coupled  with  a  demand  of  a  receipt,  is  not  a  valid  tender ;  but  a  mere 
request  for  a  receipt  is  not  a  condition;  and  if  the  creditor  refuses 
the  money  because  insufficient  in  amount,  he  cannot  afterwards  object 
that  a  receipt  was  required  (a) .  If  a  condition  is  attached  by  a 
person  tendering,  and  the  money  be  accepted,  the  person  accepting 
must  give  effect  to  the  condition  (fe).  Upon  payment  of  a  debt 
amounting  to  two  pounds  or  upwards  a  person  refusing  to  give  a 
receipt  duly  stamped  is  liable  to  a  penalty  (c). — A  tender  made 
"  under  protest "  does  not  impose  a  condition  on  acceptance  of  the 
money,  but  merely  prevents  the  offer  operating  as  an  admission  of 
the  claim  by  the  person  tendering,  and  is,  therefore,  effectual  (d) . 

Tender  of  the  debt  may  be  made  by,  an  agent  of  the  debtor;  or 
by  anyone  professing  to  act  on  his  behalf,  if  the  tender  is  afterwards 
adopted  and  ratified  by  him(e).  And  tender  may  be  effectually 
made  to  an  agent  unless  the  person  tendering  has  notice  that  he  is 
not  authorised  to  receive  payment  of  the  debt  (/) . — Tender  to  one 
of  several  joint  creditors,  or  by  one  of  several  joint  debtors,  is  a 
valid  tender,  and  may  be  pleaded  as  a  tender  to  or  by  all  (g) . 

(z)  Senwood  v.  Oliver  (1841),  10  L.  J.  Q.  B.  153;  1  Q.  B.  409;  Bowen  v. 
Owen  (1847),  17  L.  J.  Q.  B.  5;   11  Q.  B.  130. 

(a)  Jones  v.  Arthur  (1840),  8  D.  P.  C.  442;  Richardson  v.  Jackson  (1841),  10 
L.  J.  Ex.  303;   8  M.  &  W.  298;   Pineh  t.  Miller  (1848),  5  O.  B.  428. 

(i)  Smith  V.  Trowsdale  (18S4),  23  L.  J.  Q.  B.  107;  3  E.  &  B.  83;  Davenport 
V.  Reg.   (1877),  47  L.  J.  P.  C.  8;  3  App.  Cas.  115. 

(c)  Stamp  Act,  1891,  ss.  101,  103  (2). 

{d)  Scott  V.  Vxhridge  Ry.  (1866),  35  L.  J.  C.  P.  293;  L.  E.  1  C.  P.  596; 
Sweeny  v.  Smith  (1869),  38  L.  J.  C.  446;  L.  R.  7  Eq.  324;  Greenwood  v. 
SuteUffe  (1891),  61  L.  J.  O.  59;   [1892]  1  Ch.  1. 

(e)  Read  v.  Goldring  (1813),  2  M.  &  S.  86;  Finch  v.  Brook  (1834),  4  L.  J. 
C.  P.  1;   1  Bing.  N.  C.  253. 

(/)  liirton  V.  Braithwaite  (1836),  5  L.  J.  Ex.  165;  1  M.  &  W.  310;  Finch  v. 
Boning  (1879),  4  C.  P.  D.  143. 

(g)  Douglas  v.  Patrick  (1790),  3  T.  R.  683;  Black  v.  Smith  (1791),  1  Peake, 
'      "  V.  Harvey  (1825),  4  L.  J.  0.  S.  0.  P.  57;  3  Bing.  304. 
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A  BEEACH  or  default  in  performance  discharges  a  contract  wholly  or 
in  part  in  the  sense  that  it  converts  it  into  a  right  of  action  for 
damages  or  pecuniary  compensation;  and  any  subsequent  perform- 
ance of  the  terms  affords  no  defence  to  such  action,  but  operates  only 
by  way  of  reparation  and  in  mitigation  of  the  damages  (a). — At 
common  law  the  right  of  action  for  damages  was  the  only  remedy. 
But  the  Court  of  Chancery  exercised  the  jurisdiction  of  compelling 
specific  performance  of  the  contract  upon  equitable  terms,  in  those 
cases  which  admitted  of  such  remedy,  and  where  the  contract  could 
still  bo  substantially  performed  notwithstanding  the  breach.  The 
courts  now  constituted  under  the  Judicature  Acts  administer  either 
remedy  which  is  appropriate  to  the  case,  and  to  which  the  party  may 
appear  entitled.  But  actions  for  specific  performance  are  assigned 
primarily  to  the  Chancery  Division  of  the  High  Court;  and  an  action 
in  which  specific  performance  is  advanced  by  way  of  counterclaim: 
may  be  transferred  to  that  division  (6). — The  performance  of  con- 
tracts has  been  treated  in  a  former  chapter;  and  any  default  in  per- 
formance as  there  explained  constitutes  a  direct  breach  (c) .  It 
remains  here  to  notice  some  cases  which  are  regarded  in  law  as 
equivalent  to  a  breach  of  contract,  and  have  a  like  effect  in  giving  a 
right  of  action:— namely,  where,  before  the  time  appointed  for  per- 
formance, the    promiser   disables  himself   from   performance;    and 

(a)  Callander  v.  ,EamJcins  (1877),  2  0.  P.  D.  592.  See  Sastin  v.  Sidwell  (1881), 
18  Ch.  D.  238. 

(h)  Judicature  Act,  1873,  s.  34;  London  Land  Co.  v.  Harris  (1884),  53  L  J 
Q.  B.   536;  13  Q.  B.  D.  540. 

(o)  See  ante,  p.    6 In. 
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where,  before   the  time  for  performance,    he    absolutely    renounces 
tlie  intention  to  perform. 

Au  act  of  the  promisor  which  disables  him  from  performance 
may  be  equivalent  to  a  breach  in  giving  an  immediate  cause  of 
action.  Where  performance  is  due  at  a  certain  future  time,  dis- 
ability is  in  general  no  breach  until  the  time  has  arrived;  but  where 
performance  is  due  upon  a  contingency  which  may  happen  at  any 
time,  and  which  therefore  requires  a  continuing  ability  and  readi- 
ness, the  promisor  by  disabling  himself  becomes  presently  liable  to 
an  action  for  breach  of  contract.  As  if  a  person  contracts  to  sell  or 
lease  land  to  another  upon  a  request  made,  or  upon  a  payment  of 
money,  or  other  discretionary  condition,  he  must  continue  ready  to 
do  so;  and  if  he  disables  himself  by  conveying  the  land  to  a  third 
party,  or  creating  a  term  of  years  or  other  interest  which  would  pre- 
vent the  lease  being  granted,  he  thereby  dispenses  with  request  or 
tender  or  any  other  condition  precedent,  and  becomes  liable  to  an 
immediate  action  for  breach  (d) .  Again,  if  a  shipowner  sells  the 
ship  before  the  time  appointed  for  her  delivery  free  from  all  chartered 
liability,  an  immediate  cause  of  action  accrues  to  the  charterer  (e) . 
So  upon  a  sale  of  specific  goods  to  be  delivered  upon  request,  if  the 
seller  sells  and  delivers  them  to  a  third  party,  he  is  at  once  liable  to 
an  action  for  breach  of  contract  without  request,  because  he  has  dis- 
abled himself  from  delivering  them  (/)  .—Upon  this  principle  a 
promise  of  marriage  is  broken  immediately  by  marriage  with  another 
party;  all  conditions  precedent  under  the  contract,  as  a  request,  or 
the  lapse  of  an  appointed  or  a  reasonable  time,  are  thereby  dispensed 
with ;  and  it  is  immaterial  that  the  marriage  becomes  dissolved  by 
death  or  otherwise  before  such  conditions  are  satisfied  {g) . — A  con- 
tract of  employment  in  a  business  for  a  certain  term  at  a  fixed  salary 
is  broken  by  the  employer  abandoning  or  selling  the  business;  and 
the  salary  for  the  whole  term  may  be  claimed  immediately;  but  no 
claim  can  be  made  for  prospective  commission  or  profits  on  business 
which  the  employer  might  carry  on  or  not  as  he  pleased  (A).     So 

(d)  Ford  V.  Tiley  (1827),  5  L.  J.  0.  S.  K.  B.  169;  6  B.  &  O.  325;  Lovelooh 
v.V««/rfy»»  (1846),  15L.  J.  Q.  B.  146;  8  Q.  B.  371.         ^    ^    ^     „„     r,o,m 

(e)  Omnium  d' Entreprises  v.  Sutherland  (1919),  88  L.  J.  K.  B.  566;  L1»1"J 
1  K.  B.  618. 

(■/)  Bowdell  V.  Parsons  (1808),  10  East,  359. 

{g^  Short  V.  Stone  (1846),  15  L.  J.  Q.  B.  143;  8  Q.  B.  358;  Gaines  v.  Smith 
(1846),  15  L.  J.  Ex.  106;   15  M.  &  W.  189. 

(A)  Maolure's  case  (1870),  39  L.  J.  C.  685;  L.  R.  5  Oil.  737;  Rhodes  v. 
Fortoood  (1876),  47  L.  J.  Ex.  396;  1  Ap.  Oa.  256.  See  Devonald  v.  Rosier 
(1906),  75  L.  J.  K.  B.  688;   [1906]  2  K.  B.  728. 


BREACH  OF  CONTRACT.  665 

■an  offer  to  divide  a  bonus  amongst  customers  may  entitle  a  customer 
who  has  complied  with  the  conditions  on  which  the  offer  is  based  to 
■damages  if  the  business  is  transferred  (i) .  The  winding-up  of  a 
company  (whether  compulsory  or  voluntary)  operates  as  a  dismissal 
■of  the  manager  and  other  agents  of  the  company,  and  entitles  them 
to  prove  for  compensation  as  for  a  breach  of  contract  (/c).  An  imme- 
diate breach  also  follows  from  the  transfer  of  the  business  to  another 
company  (I) ;  and  from  the  appointment  of  a  manager  and  receiver 
who  takes  over  the  business  for  creditors  (m) .  The  winding-up  of 
an  insurance  company  operates  as  an  immediate  breach  of  the  con- 
tract with  a  policy-holder;  it  exonerates  him  from  further  payment 
of  premiums  and  entitles  him  to  an  immediate  claim  for  damages, 
the  measure  of  which  is  the  sum  required  to  procure  a  similar  policy 
of  the  same  amount  (n) . 

If  before  the  time  appointed  for  performing  the  contract  one 
party  gives  notice  to  the  other  of  his  intention  not  to  perform  it, 
lie  may  be  charged  in  an  immediate  action  as  for  a  breach ;  in  which 
action  the  other  party  may  claim  prospectively  such  damages  as  would 
bo  caused  by  a  breach  at  the  appointed  time  subject  to  any  circum- 
stances which  may  operate  in  mitigation  of  the  damages  (o).  The 
notice  for  this  purpose  must  express  an  absolute  and  unequivocal 
intention  of  renouncing  and  repudiating  the  contract  (p).  A  mis- 
taken construction  of  the  contract  or  an  imperfect  tender  which  may 
be  amended  in  time,  or  an  expression  of  present  disability  to  perform 
it,  is  not  sufficient  (g).  And  a  party  has  no  right  before  perform- 
ance is  due  to  demand  and  have  a  distinct  notice  whether  the  other 
party  intends  to  perform  the  contract  or  not  (r) ;  and  upon  a  similar 
principle  where  a  charter-party  gave  the  charterer  an  option  to  cancel 
the  contract  if  the  ship  were  not  an  "arrived  ship  "  at  a  named  port 

(j)   Ogdens,  Ltd.  v.  Nelson  (1905),  74  L.  J.  K.  B.  433;    [1906]  A.  0.  109. 
-      (A)  McDowall'a    case    (1886),    55    L.   J.    C.    620;   32    Oh.    D.    866;   Reigate   v. 
Union  Mfg.  Co.  (1918),  87  L.  J.  K.  B.  724;    [1918]  1  K.   B.  592. 

(0  Stirling  v.  Maitland  (1864),  34  L.  J.  Q.  B.   1;   5  B.  &  S.  840. 

(m)  Raid  v.  Explosives  Co.  (1887),  56  L.  J.  Q.  B.   388;    19  Q.   B.  D.  264. 

in)  Holdich's  case  (1873),  42  L.  J.  0.  612;   L.  E.  14  Eq.  72. 

(o)  Bochster  v.  Be  la  Tour  (1853),  22  L.  J.  Q.  B.  455;  2  E.  &  B.  678; 
Frost  V.  Knight  (1872),  41  L.  J.  Ex.  79;   L.  R.  7  Ex.   111. 

(p)  Jones  V.  Gibbons  (1853), .22  L.  J.  Ex.  347;  8  Ex.  920;  Mersey  Steel  Co. 
V.  Naylm-  (1884),  53  L.  J.  Q.  B.  497;  9  Ap.  Ca.  434;  Cornwall  v.  Ilenson 
(1900),  69  L.  J.  C.  581;   [1900]  2  Ch.  298. 

(?)  Mersey  Steel  Co.  v.  Naylor  (1884),  53  L.  J.  Q.  B.  497;  9  Ap.  Ca.  434; 
Borrowman  v.  Fre^  (1878),  48  L.  J.  Q.  B.  65;  4  Q.  B.  D.  500;  Johnstone  v. 
Milling  (1885),  55  L.  J.  Q.  B.  167;   16  Q.  B.  D.  460. 

(»■)  Ripley  V.  McClure  (1849),  18  L.  J.  Ex.  419;  4  Ex.   345. 
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hj  a  named  date,  the  shipowner  cannot  call  upon  the  charterer  to 
exercise  his  option  although  the  day  fixed  for  arrival  be  passed  (s) . 
The  renunciation  does  not  operate  as  a  rescission  of  the  contract, 
because  one  party  to  a  contract  cannot  alone  rescind;  but  the  other 
party  may  adopt  such  renunciation  with  the  effect  that  the  contract  is 
at  an  end,  except  for  the  purpose  of  bringing  an  action  for  the 
damages  consequent  upon  the  renunciation  (f). — Where  a  person 
engaged  a  courier  from  an  appointed  future  day  for  three  months 
certain  at  a  monthly  salary,  and  before  the  appointed  day  wrote  to 
decline  his  services,  it  was  held  that  an  action  would  lie  as  for  a  breach 
of  the  contract  without  waiting  for  the  time  appointed  to  commence 
the  employment  (m)  .  So  with  a  contract  for  the  sale  and  delivery 
of  goods  at  a  future  time,  or  in  instalments  at  future  times,  a  notice 
by  the  _seller  to  the  buyer  of  his  intention  not  to  deliver  may  be 
accepted  and  acted  upon  as  an  immediate  breach;  and  the  buyer  is 
prima  facie  entitled  to  damages  measured  by  the  difference  between 
the  contract  price  and  the  market  price  at  the  appointed  time  or 
times  of  delivery,  leaving  it  to  the  seller  to  show  in  mitigation  that 
he  could  in  the  interval  have  obtained  a  new  contract  upon  better 
terms;  or  if  the  time  for  delivery  has  not  elapsed  when  the  damages 
are  assessed,  the  future  damages  must  be  estimated  prospectively  (x) . 
Where  a  shipowner  repudiated  a  contract  for  the  carriage  of  goods 
to  be  shipped  on  a  certain  date,  as  having  been  made  by  an  agent 
without  authority,  it  was  held  that  the  owner  of  the  goods  was 
entitled  to  accept  such  repudiation  as  a  breach  of  the  contract  and 
to  maintain  an  action  for  damages;  though  the  shipowner  when  the 
time  arrived,  and  before  any  new  arrangement  had  been  •  made, 
offered  to  take  the  goods  and  perform  the  contract  (?/).  Upon  the 
same  principle  where  a  man  promised  to  marry  a  woman  upon  the 
death  of  his  father,  and  afterwards,  whilst  his  father  was  living, 
announced  to  her  his  intention  of  not  fulfilling  his  promise;  it 
was  held  that  she  was  entitled  immediately  to  treat  the  announce- 
ment as  a  breach  of  contract,  without  waiting  for  the  death  of  thff 
father  (z) . 

(s)  Moel  Tryvan  SUp  Co.  v.  Andrmu  Weir  #  Co.  (1910),  79  L.  J.  K.  B.  898; 
ri910]  2  K.  B.  844. 

(f)  Johnstone  v.  MUling  (1885),  55  L.  J.  Q.  B.  167;  19  Q.  B.  D.  460;  Gen. 
BilUPosUng  Co.  y.  Atkinson  (1908),  78  L.  J.  C.  77;  [1909]  A.  0.  118.  See 
Measures  Bros.  v.  Measures  (1910),  79  L.  J.  O.  707;    [1910]  2  Oh.  248. 

M  Soohster  v.  Be  la  Tour  (1853),  22  L.  J.  Q.  B.  455;   2  E.  &  B.  678. 

(x)  Brown  v.  MuUer  (1872),  41  L.  J.  Ex.  214;  L.  E.  7  Ex.  319;  lioper  v. 
Johnsm  (1872),  42  L.  J.  C.  P.  65;   L.  R.  8  C.  P.   167. 

(y)  Danube  Ry.  v.  Xenos  (1862),  31  L.  J.  0.  P.  284;   13  C.  B.  N.  S.  825. 

(2)  Frost  V.  Knight  (1872),  41  L.  J.  Ex.  78;  L.  R.  7  Ex.  111. 
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Benunciation  of  the  contract  will  operate  as  a  present  breach 
only  if  accepted  and  acted  upon  as  such  by  the  other  party;  who 
may,  if  he  pleases,  disregard  it  and  insist  upon  performance  accord- 
ing to  the  terms.  "  The  promisee  may  treat  the  notice  of  intention 
as  inoperative  and  await  the  time  when  the  contract  is  to  be  executed, 
and  then  hold  the  other  party  responsible  for  all  the  consequences 
of  non-performance.  But  in  that  case  he  keeps  the  contract  alive 
for  the  benefit  of  the  other  party  as  well  as  his  own;  he  remains 
subject  to  all  his  own  obligations  and  liabilities  under  it,  and  enables 
the  other  party  not  only  to  complete  the  contract,  if  so  advised, 
notwithstanding  his  previous  repudiation  of  it,  but  also  to  take  advan- 
tage of  any  supervening  circumstance  which  would  justify  him  in 
declining  to  complete  it"  (a).  If  the  seller  of  goods  for  delivery 
at  a  future  day  gives  notice  of  his  intention  not  to  deliver,  or  if 
the  buyer  gives  notice  of  his  intention  not  to  accept,  in  either  case 
the  other  party  may  abide  by  the  contract  and  await  the  appointed 
day;  and  if  the  contract  be  not  then  performed,  he  may  claim  full 
compensation  according  to  the  market  price  at  that  day(fc).  And 
where  the  charterer  of  a  ship  gave  notice  to  the  shipowner  that  he 
should  be  unable  to  provide  a  cargo,  and  requested  him  to  leave 
the  port;  but  the  shipowner  insisted  upon  having  a  cargo  in  fulfil- 
ment of  the  charter-party;  and  whilst  the  days  allowed  for  loading 
were  still  unexpired,  a  declaration  of  war  put  an  end  to  the  charter- 
party;  it  was  held  that  the  charterer  was  thereby  discharged  (c). 

Renunciation  of  the  contract,  if  not  accepted  by  the  other  party 
as  a  present  breach,  may  be  withdrawn  at  any  time  before  the  per- 
formance is  due;  but  if  not  in  fact  withdrawn  it  is  evidence  of  con- 
tinued intention  to  the  same  effect  (d) . — Therefore  it  operates  as  a 
continuing  waiver  and  discharge  of  all  conditions  precedent  to  the 
liability  for  the  performance;  such  as  a  demand  of  performance,  the 
lapse  of  a  reasonable  time  or  an  appointed  time,  the  tender  of  money 
or  goods,  or  the  like  (e).  It  also  amounts  to  a  waiver  of  the  right 
to  insist  on  arbitration  as  a  condition  precedent  to  an  action  to 
enforce  liability  (/) .      Where  a  contract  was  made  for  the  manu- 

(ffi)  Per  cur.  Frost  v.  Knight  (1872),  41  L.  J.  Ex.  79;  L.  R.  7  Ex.  112;  John- 
stone V.  Milling  (1885),  55  L.  J.  Q.  B.  167;   16  a.  B.  D.  460. 

(J)  Leigh  v.  Paterson  (1818),  8  Taunt.  540;  Phillpotts  v.  Evans  (1839)  9 
L.  J.  Ex.  33;  5  M.  &  W.  475;  Michael  v.  Hart  #  Co.  (1902),  71  L.  J.  K.  JJ. 
265;   [1902]   1  K.  B.  482. 

(e)  Avery  v.  Bowden  (1856),  26  L.  J.  Q.  B.  3;   6  E.  &  B.  953. 

(d)  Ripley  v.  M'Clure  (1849),  18  L.  J.  Ex.  419;   4  Ex.   345. 

(e)  Mplei/  V.   M'Clure   (1849),  18  L.  J.   Ex.   419;   4  Ex.   345. 

(/)  Jureidlni  v.   National  Brit.  §  Irish  Millers'  Insce.   (1915),  84  L.  J     K    B 
640;   [1915]  A.   C.  499. 

L.  42 
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facturo  and  supply  of  goods  to  be  delivered  in  certain  quantities 
monthly,  and  the  buyer  after  accepting  a  portion  of  the  goods  gave 
notice  to  the  seller  that  he  had  no  occasion  for  more  and  would  not 
accept  or  pay  for  them;  it  was  held  that  the  seller  might  claim  for 
a  breach  of  the  contract  without  manufacturing  or  tendering  the 
rest  of  the  goods  {g) . 

Bankruptcy  or  insolvency  is  not  alone  such  an  incapacity  to  per- 
form a  contract  as  to  entitle  the  other  party  at  once  to  treat  it  as 
broken  and  to  claim  damages;  as  it  may  be  for  the  benefit  of  the 
bankrupt  or  insolvent  or  of  his  estate  to  complete  the  contract,  and 
the  representatives  of  his  estate  may  be  authorised  to  do  so  {h) . 
Thus,  where  a  banking  company,  after  giving  a  letter^  of  credit 
undertakiuig  to  accept  bills  to  be  drawn  against  bills  of  lading, 
stopped  payment  before  it  was  used;  it  was  held  that  there  was  no 
breach  for  which  the  holder  of  the  letter  could  prove  damages  in 
the  liquidator  might  be  authorised  to  carry  out  the  contract  and 
the  liquidator  might  be  authorised  to  carry  out  the  contract  and 
accept  them  (i) .  Nor  does  bankruptcy  or  insolvency  alone  entitle  the 
other  party  to  rescind  the  contract;  but  a  notification  by  a  party  of  his 
insolvency  may  be  taken  as  presumptively  importing  an  offer  to 
rescind,  which  the  other  party  may  accept;  and  it  would,  at  least, 
justify  a  refusal  on  his  part  to  complete  the  contract,  unless  the 
insolvent  or  his  representatives  should  prove  their  ability  and  readi- 
ness to  complete  on  their  part  (fc) . 

The  claim  or  right  of  action  arising  from  a  breach  of  contract, 
in  common  with  rights  of  action  arising  from  wrongs  of  other  kinds, 
may  be  discharged  by  proceeding  to  judgment  in  the  ordinary  course 
of  legal  procedure,  thus  merging  the  original  cause  of  action;  and 
the  judgment  may  be  satisfied  and  discharged  by  execution.  The  law 
of  Practice  and  Procedure,  regulating  the  course  of  proceedings  in 
actions,  is  not  within  the  scope  of  the  present  work.  But  besides  the 
ordinary  course  of  legal  procedure,  there  are  some  other  modes  of 
discharging  rights  of  action,  which,  so  far  as  they  apply  especially 
to  those  arising  from  contract,  may  be  considered  to  require  notice 
here;   and  they  are  therefore  treated  in  the  following  chapters. 

(a)  Cort  V.  AmbercjaU  By.  (1851),  20  L.  J.  Q.  B.  460;  17  Q.  B.  127. 

(A)  Ex  p.  Staplet<yn  (1878),  10  Ch.  D.  586.     See  post,  Pt.  VI.,  Chap.  VI. 

(»)   Ex  p.  Tondeur  (1868),  37  L.  J.  C.  121;   L.  E.  6  Eq.   160. 

(70  Ex  p,  Chalmers  (1872),  42  L.  J.  Bk.  37;  L.  E.  S  Ch.  294;  Morgan  v. 
Bain  (1874)  44  L.  J.  G.  P.  47;  L.  E.  10  C.  P.  15;  Se  Phosnix  Bessemer  Steel 
(1876),  46  L.  J.  C.  115;  4  C!h.  D.  108.  See  Sale  of  Goods  Act,  1S93,  s.  18, 
r.  !■,  s.  42;  and  see  post,  p.  970. 
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A  EIGHT  of  action  for  a  breach  of  contract  cannot  be  discharged 
bj  any  performance  or  tender  without  the  consent  and  acceptance 
of  the  promisee;  for  the  promisee  after  breach  is  entitled  to  the 
damages  or  compensation  provided  through  the  process  of  law,  and 
is  not  bound  to  accept  any  other  satisfaction  of  his  legal  right. 
But  he  may  agTee  to  accept  satisfaction;  and  an  agreement  to  that 
effect,  accompanied  by  the  delivery  or  performance  of  what  is  so 
agreed  upon,  discharges  his  right  of  action.  This  mode  of  discharge 
is  called  in  technical  language  an  accord  and  satisfaction. 

An  accord  or  agreement  before  breach,  in  variance  of  the  terms  of 
a  contract  under  seal,  was  ineffectual  at  common  law,  unless  made 
in  the  like  form  of  a  deed  under  seal  (a) .  Accord  and  satisfaction 
after  breach  discharges  the  right  of  action,  whether  the  contract  was 
made  by  parol  or  by  deed,  or  in  writing;  for  it  does  not  involve  any 
variation  of  the  terms  of  the  contract  (6).  But  at  common  law,  a 
single  bond  or  a  covenant  to  pay  a  present  money  debt  could  not  be 
discharged  without  an  acquittance  under  seal  after  breach  (r) .  But 
to  an  action  upon  a  covenant  to  repair,  as  the  covenant  alone  did  not 
give  any  cause  of  action,  but  the  non-repair  of  the  house  in  breach 
of  the  covenant,  an  accord  and  satisfaction  was  a  good  plea  {d) . 

(a)  Spence  v.  Eealey  (1853),  22  L.  J.  Ex.  249;  8  Ex.  668;  Nash  v.  Armstrong 
(1861),  30  L.  J.  C.  P.  286;  10  C.  B.  N.  S.  259. 

(b)  See  Smith  v.  Trowsdale  (1854),  23  L.  J.  Q.  B.  107;  3  E.  &  B.  83. 

(c)  Preston  v.  Christmas  (1759),  2  Wils.  86;  Rogers  v.  Payne  (1768)  2 
"Wils.  376. 

(<Z)  Blake's  case  (1605),  6  Co.  43  b. 

42  (2) 
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Accord,  and  satisfaction  or  payment  was  available  in  equity  in 
answer  to  an  action  for  money  due  under  a  bond  or  covenant  without 
an  acquittance  under  seal;  and  since  the  Judicature  Act  the  rule 
of  equity  prevails  in  all  Divisions  of  the  High  Court  (e). 

Accord  and  satisfaction  may  be  supported  by  any  legal  considera- 
tion agreed  upon  by  the  parties  for  that  purpose  (/) .  Payment 
of  a  debt  or  liquidated  money  claim  after  it  is  due  operates  by  way 
of  accord  and  satisfaction;  payment  of  the  debt  at  the  time  of 
falling  due  operates  by  way  of  performance  of  the  contract  {g) . — 
The  intrinsic  value  of  the  consideration  is  immaterial;  it  is  settled 
by  agreement  of  the  parties  to  be  the  equivalent  of  the  right  of 
action  (h) .  But  in  the  case  of  payment  in  satisfaction  of  a  money 
debt  of  ascertained  amount,  the  acceptance  of  a  smaller  sum  is  no 
satisfaction  of  a  debt  of  larger  amount,  without  a  release  of  the 
residue  or  some  additional  consideration  for  abandoning  it  {i) .  And 
the  consideration  of  the  accord  must  be  something  presently  done 
or  agreed  to  be  done  in  satisfaction,  and  not  something  already 
done  and  past;  for  any  past  matter  would  not  constitute  a  con- 
sideration sufficient  to  support  it(fc). — There  must  be  an  agree- 
ment of  both  parties  as  to  the  satisfaction.  Where  after  a  breach 
of  contract  the  promiser  sent  a  cheque  "in  full  of  all  demands,"  and 
the  promisee  kept  the  cheque  and  returned  a  receipt  "on  account"; 
it  was  held  that  the  keeping  of  the  cheque  was  not  conclusive  in 
law  that  there  was  an  agreement  or  accord  that  it  should  be  taken 
in  satisfaction  (Z) . 

An  accord  alone  is  in  the  nature  of  an  offer  which  the  parties  may 
respectively  refuse  or  withdraw  until  the  consideration  to  be  per- 
formed or  given  and  accepted  in  satisfaction  is  completely  executed, 
in  which  event  only  it  is  an  answer  to  an  action  for  the  original 
claim;  "a  plea  of  accord,  to  be  a  good  plea,  must  show  an  accord 
which  is  not  executory  at  a  future  day,  but  which  ought  to  be 

(e-)  Steeds  v.  Steeds  (1889),  58  L.  J.  Q.  B.  302;   22  Q.  B.  D    537. 

(/)  C^ver  y.  Purker  (1865),  24  L.  J.  G.  P.  68;   15  O.  B.  822. 

(0)  See  ante,  p.   615;   post,  p.  hB6^  „  t^       otc 
(i)  Curlcwis  V.   Clurk  (1849),  18  L.  J.  Ex.  U4;   3  Ex    375 

\i)  Cumber  v.  Wane  (1719),  1  Stra.  425;  1  Sm.  L.  C.  325 ;  '^""^^^ ;, ,^„7; 
(1884)  54  L.  J.  Q.  B.  130;  9  Ap.  Ca.  605;  Underwood  v.  Underwood  (1894), 
63  L.  J.  P.  109;   [1894]  P.  204. 

(/O  Stead  V.  Foyer  (1845),  14  L.  J.  C.  P.  251;   1  C.  B    782.  ^    ^^^      „       _ 

(1)  Day  V.  MoLea  (1889),  58  L.  J.  Q.  B.  293;  22  Q.  B.  D.  610.  See  He 
W    W    Huncan  #  Co.  (1905),  74  L.  J.  C.   188;   [1905]  1   Ch.  307. 
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executed,  and  has  beea  executed,  before  the  actiou  brought"  (m). 
A  tender  of  execution,  which  the  creditor  refuses  to  accept,  is  not 
a  good  plea;  nor  is  a  part  execution  of  the  accord  (w).  The  accord 
not  amounting  to  a  contract,  therefore  does  not  require  the  for- 
malities of  a  contract;  it  may  be  proved  bj  parol  evidence  for  the 
purpose  of  supporting  the  execution  in  satisfaction,  although  it 
involves  matter  which,  as  the  subject  of  an  executory  contract,  would 
be  within  the  Statute  of  Frauds  (o) .  And  as  the  accord  alone  with- 
out execution  does  not  discharge  or  affect  the  right  of  action,  the 
Statute  of  Limitiations  continues  to  run  from  the  time  the  right 
of  action  first  accrued  (p) . — Accordingly,  an  agreement  to  give  and 
take  payment  of  a  debt  in  goods  affords  no  answer  to  an  action  for 
the  debt,  unless  the  goods  have  been  actually  delivered  and  accepted 
in  satisfaction  (q) .  An  agreement  by  a  buyer  to  accept  other  timber 
than  that  contracted  for,  is  no  answer  to  an  action  on  the  original 
contract,  unless  there  has  been  an  acceptance  (r) .  So  an  agreement 
that  the  creditor  should  collect  debts  due  to  the  debtor  and  apply 
the  amount  in  satisfaction,  or  an  agreement  to  execute  upon  demand 
a  mortgage  to  secure  the  debt  (t),  affords  no  answer  to  the  original 
cause  of  action  while  the  contract  remains  in  any  part  executory. 

The  consideration  of  the  accord  may  be  a  new  contract  which  is 
made  and  accepted  in  satisfaction;  so  that  if  the  new  contract  is 
not  performed  the  only  remedy  is  by  action  for  the  breach,  without 
any  recourse  to  the  original  debt  or  right  of  action  (m).  Thus  a 
biU  of  exchange  or  promissory  note  may  be  given  and  accepted  in 
absolute  satisfaction  and  discharge  of  a  debt,  and  not  merely  as  a 
conditional  payment  defeasible  by  dishonour  of  the  instrument  (a?) . 
Where  an   agreement  was  made  that  certain  actions  then  pending 


(m)  Wegff  Prosser  v.  Evans  (1894),  64  L.  J.  Q.  B.  1;  [1895]  1  Q.  B.  108; 
Bayley  v.  Roman  (1837),  6  L.  J.  C.  P.  309;   3  Bing.  N.  C.  915. 

(«)  Carter  v.  Wormald  (1847),  16  L.  J.  Ex.  231;  1  Ex.  81;  Gabriel  v.  Dresser 
(1855),  24  L.  J.  C.  P.  81;  15  0.  B.  622. 

(o)  Massey  v.  JoJmson  (1847),  17  L.  J.  Ex.  182;  1  Ex.  241;  Lavery  v.  Turley 
(1861),  30  L.  J.  Ex.  49;  6  H.  &  N.  239. 

(j»)  Reeves  v.  Hearne  (1836),  5  L.  J.  Ex.  156;   1  M.  &  W.  323. 

(?)  Wray  v.  Milestone  (1839),  5  M.  &  W.  21;  OolUngbourne  v.  Mantell  (1839), 
8  L.  J.  Ex.  251;  5  M.  &  W.  289. 

{r)  Gabriel  v.  Dresser  (1855),  24  L.  J.  0.  P.  81;   15  0.  B.  622. 

(s)   Giford  v.   Whittaker  (1844),  13  L.  J.  Q.  B.  325;   6  Q.  B.  249. 

(<)  Allies  V.  Probyn  (1835),  4  L.  J.  Ex.  227;   2  Cr.  M.  &  E.  408. 

(m)  Rendersm  v.  Stobart  (I860),  19  L.  J.  Ex.  135;  5  Ex.  99;  Bidder  v. 
Bridges  (1887),  57  L.  J.  C.  300;  37  Oh.  D.  406;  Mton  €op  Dyeing  Co.  v. 
Broadhent  #  Son  (1919),  89  L.  J.  K.  B.   186. 

(«)  Sibree  v.  Trvp-p  (1846),  15  L.  J.  Ex.  318;   15  M.  &  W.  23. 
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should  be  settled,  and  all  proceedings  therein  stayed,  and  that  the 
defendant  should  pay  to  the  plaintiff  a  certain  sum  for  the  costs  and 
damages;  it  was  held  not  to  be  a  mere  executory  accord,  but  that 
there  was  sufficient  consideration  in  the  settlement  of  the  actions 
to  support  the  promise  to  pay  the  money  {y) . 

Upon  this  principle  a  composition  between  debtor  and  creditors 
operates  in  satisfaction  of  the  debts,  and  affords  an  answer  to  an 
action  by  one  of  the  creditors  upon  the  original  liability;  for  such 
an  agreement  there  is  a  good  consideration  to  each  creditor,  namely, 
the  undertaking  by  the  other  compromising  creditors  to  give  up  a 
part  of  their  claim  (2).  And  a  dissenting  creditor  by  accepting  a 
dividend  under  the  composition  is  debarred  from  suing  for  the  balance 
of  his  debt,  although  the  deed  may  subsequently  be  held  to  be 
invalid  (a).  "At  common  law,  where  a  body  of  creditors  accept 
a  composition  they  may  either  agree  to  take  the  promises  of  the 
debtoi;,  with  or  without  a  surety,  in  satisfaction  of  the  debts,  or 
they  maj'  agree  that  payment  shall  be  a  condition  precedent,  and 
that  if  the  debtor  pays  the  composition  at  a  certain  time  and  place, 
the  creditors  will  accept  that  composition  in  satisfaction  of  their 
debts.  It  is  a  question  of  construction  of  the  instrument  of  arrange- 
ment, and  it  is  not  uncommon  for  the  creditors  to  accept  a  promise 
by  the  debtor  and  a  surety  as  a  satisfaction  of  their  debts.  But 
where  they  agree  to  accept  a  composition,  the  debtor  is  not  dis- 
charged unless  he  pays  the  composition,  for  that  is  the  only  thing 
which  compels  him  to  pay  it,  and  that  is  the  only  hold  which  the 
creditors  have  upon  him"  (6).  So  if  bills  or  notes  given  for  the 
composition  are  dishonoured,  the  creditor  is  remitted  to  his  original 
debt  (c) .  But  the  composition  agreement  affords  a  good  answer 
to  an  action  for  the  debt,'  until  default  is  made  in  payment  under 
it  {d) .  Payment  of  the  composition  to  a  trustee  appointed  to  receive 
it  on  behalf  of  the  creditors  operates  in  satisfaction  of  the  debt, 
though  the  trustee  do  not  afterwards  pay  it  over  to  the  creditors  (e) . 

(y)  Crowther  v.   Farrer  (1850),  20  L.  J.  Q.  B.  298;   15  Q.  B.  677. 

(2)  Good  V.  Cheesman  (1831),  9  L.  J.  0.  S.  K.  B.  234;  2  B.  &  Ad.  328; 
Lewis  V.  Leonard  (1880),  49  L.  J.  Ex.  308;  5  Ex.  D.  165.  See  GouLdery  v. 
Bartrum  (1881),  51  L.  J.  C.  265;  19  Ch.  D.  394;  Mendelssohn  v.  Ratclif  (1904), 
73  L.  J.  K.  B.  1027;   [1904]  A.  0.  456. 

(a)  Kitehin  v.   Hawkins  (1866),  L.  B.  2  O.  P.  22. 

(i)  MeUish,  I..  J.,  Re  Hatton  (1872),  42  L.  J.  Bk.  12;  L.  E.  7  Ch.  726. 
Se«  Newell  v.  Van  Praagh  (1873),  43  L.  J.  C.  P.  94;  L.  E,.  9  C.  P.  96;  Ex  p. 
Gilbey  (1877),  47  L.  J.  Bk.  49;  8  Oh.  D.  248. 

(o)  Edwards  v.   Hanoher  (1875),  1  C.  P.  D.  111. 

(d)  Slater  v.  Jo-nes  (1873),  42  L.  J.  Ex.  122;   L.  R.  8  Ex.   186. 

(e)  Campbell  v.  Im  Thwrn  (1876),  45  L.  J.  0.  P.  482;   1  0.  P.  D.  267. 
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The  liability  of  a  third  party  may  be  accepted  in  satisfaction  of 
the  debt  of  the  original  debtor,  who  is  thereby  discharged  under  a 
valid  agreement  of  all  the  parties  to  that  effect,  which  gives  the 
creditor  a  remedy  against  the  third  party  (/) .  Such  an  agreement 
before  breach  constitutes  what  is  called  "novation,"  as  already 
noticed;  and  the  original  contract  is  then  rescinded  by  the  new 
agreement  {g) .  But  the  agreement  may  in  terms  provide,  that  on 
the  failure  of  the  third  person  to  fulfil  the  conditions  on  his  part, 
the  creditor  shall  be  remitted  to  his  original  rights  against  the 
debtor  (h).  So,  the  separate  liability  of  one  or  more  of  joint  debtors 
may  be  accepted  in  satisfaction  and  discharge  of  the  joint  liability 
of  all;  as  frequently  occurs  upon  the  retirement  of  a  partner  from 
a  firm,  and  a  continuance  of  the  credit  to  the  remaining  partners  {i) . 

Accord  and  satisfaction  made  with  one  of  several  joint  creditors 
discharges  the  debtor  as  against  all  in  respect  of  the  claim,  because 
the  satisfied  creditor  would  be  incapable  of  joining  as  co-plaintiff 
with  the  other  creditors;  but  in  equity  creditors  of  the  same  debt 
are  presumptively  entitled  as  tenants  in  common  in  equal  shares,  and 
satisfaction  to  one  would  then  operate  upon  his  share  only,  and 
would  be  no  satisfaction  to  the  others  (fc).  Accord  and  satisfaction 
made  by  one  of  several  parties  jointly  liable,  or  jointly  and  severally 
liable  to  the  same  creditor  for  the  same  debt,  discharges  the  claim 
of  the  creditor  against  all(?).  Accord  and  satisfaction  by  joint 
debtors  discharges  their  several  liability,  if  any;  but  a  composition 
under  the  bankruptcy  law  of  a  joint  debt,  as  in  the  case  of  such  a 
composition  by  a  firm  of  partners,  whether  the  creditor  concur  or 
not,  does  not  discharge  their  several  liabilities  for  the  same  debt  (m) . 
— Accord  and  satisfaction  of  a  debt  made  by  an  agent  of  the  debtor, 
or  by  a  person  professing  to  act  for  the  debtor  without  previous 
authority,  may  be  adopted  by  the  debtor  with  the  effect  of  dis- 
charging his  liability  {n) . 

(/)  Crowfoot  V.  Gurney  (1832),  2  L.  J.  C.  P.  21;  9  Bing.  372.  See  Cochrane 
V.  Green  (1860),  30  L.  J.  0.  P.  97;  9  C.  B.  N.  S.  448. 

{g)  See  ante,  p.   592.  (A)  Ex  p.  Burd&n  (1881),  16  Oh.  D.  676. 

(»)  Eart  T.  Alexander  (1837),  6  L.  J.  Ex.  129;  2  M.  &  W.  484;  Lyth  v.  Aidt 
(1862),  21  L.  J.  Ex.  217;   7  Ex.  669. 

{h)  Wallace  v.  Kelmll  (1840),  10  L.  J.  Ex.  12;  7  M.  &  W.  264;  Steeds  v. 
Steeds  (1889),  58  L.  J.  Q.  B.  302;  22  Q.  B.  D.  637.  See  Powell  v.  Brodhurst 
(1901),  70  L.  J.  C.  587;   [1901]  2  Ch.  160. 

(0  Nicholson  v.  JtevSl  (1835),  5  L.  J.  K.  B.  89;  4  A.  &  E.  675;  SeM.  W.  A. 
(1901),  70  L.  J.  K.  B.  810;   [1901]  2  K.  B.  642. 

(m)  Simpson  v.  Eennmg  (1875),  44  L.  J.  Q.  B.  143;  L.  E.  10  Q.  B.  406. 

(«)  See  Foy  v.  Bell  (1811),  3  Taunt.  493;  Power  v.  Butcher  (1829),  8  L.  J. 
0.  S.  K.  B.  217;  10  B.  &  C.  329;  BeUhaw  v.  Bush  (1852),  22  L.  J.  C.  P.  24- 
11  O.  B.  191. 
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Payment  or  tender  after  a  breach  of  contract  does  not  operate  in 
performance  of  the  contract,  and  may  be  refused;  but,  if  accepted, 
it  operates  in  satisfaction  of  the  breach.  Payment  at  the  time 
appointed  is  performance  of  the  contract  and  operates  in  denial  of 
a  breach  (a) .  Payment  or  tender  before  the  debt  is  due,  if  accepted, 
operates  in  rescission  of  the  contract  before  any  breach  (&).  The 
time  at  which  payment  becomes  due  has  been  already  considered  (c) . 
The  debtor,  by  wrongfully  detaining  a  debt  after  it  is  due,  does 
not  render  himself  liable  for  any  damages  which  may  happen  to 

(«)  Parke,  B.,  Kingto-n  v.  Kington  (1843),  12  L.  J.  Ex.  248;  11  M.  &  W. 
234;  Williams,  J.,  Chambers  v.  Miller  (1862),  32  L.  J.  C.  P.  33;  13  O.  B.  N.  S. 
134. 

(b)  Richardson  v.  Harris  (1889),  22  Q.  B.  D.  268;  BiUs  of  Exchange  Act, 
1882,  s.  59.     See  Fletcher  v.  Bennington  (1759),  2  Burr.  944. 

(e)  Ante,  p.  629. 
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the  creditor  for  want  of  the  money  bj  reason  of  special  circum- 
stances not  contemplated  in  the  original  contract.  The  damages  for 
mere  detention  of  the  debt  are  what  are  called  "nominal  damages," 
■ — "a  sum  of  money  that  may  be  spoken  of,  but  that  has  no  exist- 
ence in  point  of  quantity."  But  the  right  to  nominal  damages  in 
point  of  law  was  formerly  material,  because  it  entitled  a  creditor, 
in  certain  cases,  to  stand  upon  his  strict  right  to  bring  an  action, 
and  to  recover  the  costs  of  suit((Z).  Since  the  Judicature  Act  the 
court  may  give  costs  to  an  unsuccessful  defendant  against  a  plaintiff 
who  only  recovers  a  nominal  sum,  even  when  the  action  is  tried 
before  a  3ury(e). — By  Order  XXII.  r.  1,  "where  any  action  is 
brought  to  recover  a  debt  or  damages,  any  defendant  may  pay  into 
court  a  sum  of  money  by  way  of  satisfaction  ";  and  with  or  without 
a  defence  denying  liability  And  by  rr.  6,  7,  "the  plaintiff  may 
accept  in  satisfaction  of  the  claim  or  cause  of  action  the  sum  so 
paid  in." 

By  a  technical  rule  of  common  law  a  debt  acknowledged  as  pre- 
sently' due  under  seal  could  not  be  discharged  after  it  had  become 
due  by  mere  payment  in  satisfaction,  but  only  by  matter  of  as  high 
a  nature,  as  by  an  acquittance  under  seal  (/) .  The  same  rule  applied 
to  contracts  of  record  (gr). — By  4  &  5  Anne,  c.  16,  s.  12,  it  was 
enacted  that  in  any  action  upon  a  single  bond,  or  upon  a  judgment, 
payment  of  the  money  due  Qi)  upon  such  bond  or  judgment  may  be 
pleaded  in  bar  of  such  action;  and  in  an  action  upon  a  bond  con- 
ditioned for  the  payment  of  a  lesser  sum  at  a  day  or  place  certain, 
payment  of  the  principal  and  interest  due  by  the  condition  of  such 
bond,  though  not  made  strictly  according  to  the  condition  may  be 
pleaded  in  bar,  and  shall  be  as  effectual  as  if  the  money  had  been 
paid  at  the  day  and  place  according  to  the  condition,  and  had  been  so 
pleaded.  This  enactment  does  not  enable  the  obligor  to  discharge 
his  liability  by  tender  of  payment  post  diem,  if  refused  by  the 
obUgee  {i) .     A   set-off  maj-  be  pleaded  to  the  amount  due  (fc) ;  or 

(d)  Nomtf,  V.  Page  (1850),  20  L.  J.  C.  P.  81;  10  C.  B.  643;  Joule  v.  Taylor 
(1851),  21  L.  J.  Ex.  31;  7  Ex.  58;  Cmk  v.  Ilopmvell  <1856),  25  L.  J.  Ex.  71; 
11    Ex     555 

(/■)  Harris  v.  Pethrriclr  (1879),  48  L.  J-.  Q.  B.  521;  4  Q.  B.  D.  611;  Dicks  v. 
Brooks  (1880),  49  L.  J.  C.  812;  15  Ch.  D.  22.  See  Sprange  v.  Lee  (1908),  77 
L.  J.  C.  274;   [1908]  1  Ch.  424. 

(/)  See  ante,  p.   66H. 

Ig)  Co.  Lit.  291  a. 

(A)   Husband  v.  Baru  (1851),  20  L.  J.  C.  P.   118;   10  C.  B.  645. 

(i)   See  ante,  pp.  101,  647. 

(A)   Colli  IIS  V.  CoUius  (1759),  2  Burr.  820;   Lee  v.  Lester  (1849),  18  L.  J.  0.  P, 
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the  sum  due  may  be  paid  into  court  (Z).  A  bond  for  payment  of 
interest  is  within  the  statute  (m). — Bonds  with  special  conditions 
are  regulated  by  8  &  9  Will.  3,  o.  11,  by  which  the  obligee  is  entitled 
to  judgment  for  the  whole  penalty,  the  damages  being  assessed  for 
such  breaches  of  the  condition  as  he  may  prove,  and  the  judgment 
standing  as  security  for  damages  in  respect  of  future  breaches  (w) . 
A  bond  conditioned  for  payment  of  a  less  sum  by  instalments  is 
within  the  latter,  and  not  within  the  former  statutes  (o) .  Payment 
into  court  in  satisfaction  in  an  action  on  a  bond  under  the  above 
statute  is  admissible  to  particular  breaches  onlj  and  not  to  the  whole 
action  (p) . 

Various  transactions  may  become  equivalent  in  law  to  payment  in 
satisfaction  by  agreement  of  the  parties. — It  is  a  general  rule  that 
payment  of  a  less  sum  in  satisfaction  of  a  greater  liquidated  debt, 
operates  only  as  a  discharge  pro  tanto,  and  cannot  in  law  discharge 
the  whole  debt  without  a  release  under  seal,  or  some  valid  con- 
sideration for  abandoning  the  residue  (g) .  But  payment  of  a  less 
sum  may  operate  in  satisfaction  of  a  debt  if  there  exists  some  inde- 
pendent valuable  consideration  validating  an  agreement  to  that 
effect:  as  if  agreed  to  be  paid  at  an  earlier  day,  or  at  a  different 
place  (r) ;  or  under  an  agreement  to  abandon  a  defence  to  an  action 
for  the  debt  and  to  pay  the  costs  (s) ;  or  under  a  composition  of  debta 
between  the  debtor  and  creditors  (i);  or  under  a  compromise  of  a 
doubtful  claim  (m)  ;  or  to  or  by  a  third  party  (x) .  And  a  negotiable 
security,  as  a  bill,  note,  or  cheque,  for  a  less  amount  than  the  debt 
may  be  given  and  accepted  in  satisfaction,  though  it  is  the  security 
of  the   debtor  only  («/) .     Payment  of  a  less  sum  may  operate  in 

812;  7  C.  B.  1008.  See  Attwaall  v.  AttwooU  (1&53),  22  L.  J.  Q.  B.  287;  2 
E.  &  B.  23. 

(0  See  Ord.  XXII. 

(m)  L&e  V.  Lester  (1849),  18  L.  J.  0.  P.  312;   7  C.  B.   1008. 

{n)  See  Gmnsford  v.  Griffith  (1667),  1  Wms.  Saund.  67,  n.  (1);  Tuther  v. 
Caredampi  (1888),  21  Q.  B.  D.  414. 

(o)  Preston  v.  Sania  (1872),  42  L.  J.  Ex.  33;   L.  R.  8  Ex.   19. 

(p)  Ord.  XXII.  r.  1. 

(q)  Cumber  v.  Wane  (1719),  1  Strange,  426;  1  Sm.  L.  C.  325;  Foa/ces  v. 
-Bae)-  (1884),  54  L.  J.  Q.  B.  130;  9  Aj>.  Oa.  605;  Underwood  v.  Underwood 
(1894),  63  L.  J.  P.  109;   [1894]  P.  204. 

(r)  Pinnel's  oase  (1602),  5  Go.  117  a;  Smith  v.  Trov>sdale  (1864),  23  L.  J. 
Q.  B.  107;  3  E.  &  B.  83. 

(s)  Coofer  t.  Farher  (18S5),  24  L.  J.  0.  P.  68;   16  O.  B.   822. 

(0  See  ante,   p.   662. 

(m)  Ue  Warren  (1884),  53  L.  J.  0.  1016. 

(x)  Biraohand  Pimamchand  v.  Temple  (1911),  80  L..  J.  K.  B.  1155;  [19111 
2  K.  B.  330. 

{y)  Sibree  v.  Tri/pp   (1846),  16  L.  J.  Ex.  318;  15  M.  &  W.  23;   Cudewis  v. 
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effectual  discharge  of  au  unliquidated  or  uncertain  claim  for  a 
greater  sum  (2).  And  payment  of  a  less  sum  may  discharge  a 
greater  debt,  where  it  has  that  efiect  according  to  the  law  of  the 
place  of  payment  (a) . 

Where  an  account  is  stated  between  two  parties  respecting  debts 
on  both  sides,  and  it  is  agreed  that  the  debts  on  one  side  shall  be  set 
off  against  the  debts  on  the  other,  leaving  the  balance  only  due,  the 
transaction  is  equivalent  to  payment  of  the  debts  set  off,  and  may  be 
so  pleaded  (6).  "  The  way  in  which  an  agreement  to  set  one  debt 
against  another  of  equal  amount,  and  discharge  both,  proves  a  plea 
of  payment  is  this:  if  the  parties  met,  and  one  of  them  actually 
paid  the  other  in  coin,  and  the  other  handed  back  the  same 
identical  coin  in  payment  of  the  gross  debt,  both  would  be  paid. 
When  the  parties  agree  to  consider  both  debts  discharged  without 
actual  payment  it  has  the  same  effect"  (c).  And  the  payment  is 
deemed  to  have  been  made  at  the  time  when  the  balance  is  struck 
and  the  account  adjusted  {d).  A  written  memorandum  acknowledg- 
ing such  payment  by  set-off  in  account  is  a  receipt  which  may  require 
a  receipt  stamp  (e).  A  set-off  of  cross  claims  may  form  part  of 
the  original  contract,  leaving  the  balance  as  the  only  debt  incurred  (/). 
And  this  contract  may  be  implied,  as  in  the  case  of  an  agent  whose 
accountability  is  subject  to  the  just  charges  and  allowances  of  the 
agency  (gf).  Money  paid  to  third  parties  at  the  request  of  a  person 
may  be  taken  by  agreement  as  payment  to  himself  {h) . — Upon  the 
above  principle,  under  an  agreement  to  lend  money,  the  set-off  of  a 
debt  then  due  from  the  borrower  is  equivalent  to  an  advance  of  the 
money  for  the  purpose  of  supporting  a  mortgage  to  secure  the  larger 
amount  («);   or  to  support  a  bill  of  sale  describing  the  consideration 

Clar/c  (1849),  18  L.  J.  Bx.  144;  3  Ex.  376;  Bidder  v.  MHdc/es  (1887),  57  L.  J.  0. 
300;  37  Ch.  D.  406. 

(z)  Wilhinwn  v.  Byers  (1834),  3  L.  J.  K.  B.  144;  1  A.  &  E.  106;  Bridgman 
V.  Dean  (1851),  21  L.  J.  Ex.  90;  7  Bx.  199. 

(a)  Ralli  v.  Dennistoun  (1851),  20  L.  J.  Ex.  278;  6  Ex.  483. 

(A)   Callander  v.  Howard  (1850),  19  L.  J.  C.  P.  312;   10  O.  B.  290. 

Co)  Campbdl,  C.  J.,  Livingsitone  v.  Whiting  (1850),  19  L.  J.  Q.  B.  528; 
15   Q.   B.   723;  Miellish,  L.  J.,  Spargo's  case   (1873),  42   L.  J.   C.  488;  L.  K. 

(d)  Prince  of  Wales  Assce.  Co,,  v.  Harding  (1858),  27  L.  J.  Q.  B.  297; 
E.  B.  &  E.  183. 

(e)  Lucas  v.  Jones  (1844),  13  L.  J.  Q.  B.  208;  5  Q.  B.  949;  Livingstone  v. 
Whiting  (1860),  19  L.  J.  Q.  B.  628;   15  Q.  B.  722. 

(/)  Cleworth  V.  Pickjord  (1840),  10  L.  J.  Ex.  41 ;  7  M.  &  W.  311;  Young 
V.  Kitchin  (1878),  3  Ex.  D.  127;  47  L.  J.  Ex.  679. 

{g)  Sale  v.  Sollet  (1767),  4  Burr.  2133 ;  Rliodes  v.  Fielder,  Jones  i  Harrison 
(1919),  89  L.  J.  K.  B.  15. 

(h)  Hamlyn  v.  Betteley  (1880),  49  L.  J.  C.  P.  465;   6  0.  P.  D.  327. 

(j)  Kevnn  v.   Crawford  (1877),  46  L.  J.  C.  729;   6  Oh.  D.  29. 
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as  money  then  paid  to  the  grantor,  though  no  money  in  fact 
passed  (k) .  But  money  retained  by  the  lender  as  an  intended  set- 
off against  accruing  debts  not  yet  due  and  payable  cannot  be  truly  so 
described  (Z) . — A  payment  thus  made  has  the  full  effect  of  pay- 
ment in  taking  a  debt  out  of  the  operation  of  the  Statute  of  Limita- 
tions (m) .  And  where  the  earlier  items  of  an  account  are  beyond 
the  period  of  limitation,  and  the  account  is  settled  and  a  balance 
struck,  the  barred  debts  are  effectually  paid,  and  the  balance  only 
remains  due  (re) .  So  if  debts  founded  upon  illegal  considerations 
are  paid  by  set-off  in  account,  the  objection  of  the  illegality  is 
excluded  (o) .  A  mere  open  account,  without  any  agreement  to  set 
off  the  cross  items,  is  inoperative  in  discharging  the  debts,  or  in  pre- 
venting the  operation  of  the  Statute  of  Limitations  (^).  So  the 
receipt  of  rents  by  a  mortgagee  in  possession  does  not  go  in  pay- 
ment of  interest  without  an  appropriation  and  account  stated  to  that 
effect  (gf).  A  mere  account  stated  of  a  debt  is  not  conclusive;  con- 
sequently a  payment  in  account,  by  set-off  or  otherwise,  discharges 
only  to  the  amount  acknowledged,  and  is  no  answer  to  a  claim  of  a 
larger  sum  for  the  same  debt  (r) . 

The  delivery  and  acceptance  of  goods  or  other  consideration  at 
au  agreed  price  in  satisfaction  of  a  debt  is  equivalent  to  payment  in 
monej  (s).  And  it  may  be  given  in  evidence  of  payment  in  an 
action  upon  a  contract  under  seal;  because  the  effect  is  not  to  contra- 
dict or  vary  the  deed,  but  to  satisfy  the  breach  (i).  A  payment 
thus  made  is  equivalent  to  payment  in  money  in  preventing  the 
operation  of  the  Statute  of  Limitations  (u) .  It  is  a  payment  within 
the  enactment  of  the  bankrupt  law  which  protects  payments  by  or 
to  a  bankrupt,  if  received  or  paid  witliout  notice  of  an  act  of  bank- 
ruptcy {x) . 

{K)  Hamlyn  v.  Betteley  (1880),  49  L.  J.  G.  P.  465;  5  0.  P.  D.  327;  Credit  Co. 
1.  Fott  (1880),  50  L.  J.  Q.  B.  106;  6  Q.  B.  D.  295. 

Q)  Richurdson  v.   Harris   (1889),  22  Q.  B.  D.   268. 

{■m)  Worthington  v.  Grimsditoh  (1845),  15  L.  J.  Q.  B.  52;  7  Q.  B.  479;  Amos 
V.  Smith  (1862),  31  Xi.  J.  Ex.  423;   1  H.  &  C.  238. 

(«)  Ashby  V.  James  (1843),  12  L.  J.  Ex.  295;   11  M.  &  W.  542. 

(o)   Owens  V.  Denton  (1834),  4  L.  J.  Ex.  68;   1  Cr.  M.  &  K.  711. 

{p)  Waugh  v.  Cope  (1840),  10  L.  J.  Ex.  145;  6  M.  &  W.  824;  Clark  v. 
Alexander  (1844),  13  L.  J.  C.  P.  133;  8  Scott,  N.  R.  147. 

(?)  Cochburn  v.  Edwards  (1881),  51  L.  J.  C.  46;  18  Ch.  D.  449.  See 
Worthington  v.    Grimsditoh  (1845),  15  L.  J.  Q.  B.   52;   7   Q.  B.   479. 

(r)  Smith  v.  Page  (1846),  15  M.  &  W.  683;  Perry  v.  Attwood  (1856),  25  L.  J. 
Q.  B.  408;  6  E.  &  B.  691. 

(s)  Saxty  V.  Wilkin  (1833'),  12  L.  J.  Ex.  381;  11  M.  &  W.  622.  See  Graham 
V.  Wiloockson  (1877),  46  L.  J.  Ex.  55. 

(0  Smith  V.  Battams  (1857),  26  L.  J.  Ex.  232. 

(«)  Hooper  v.  Stephens  (1835),  5  L.  J.  K.  B.  4;   4  A.  &  E.  72. 

(»)  Bankruptcy  Act,  1914,  s.  45.  See  Cannan  v.  Wood  (1837),  6  L.  J.  Ex. 
112;   2  M.  &  W.  465. 
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A  negotiable  security,  as  a  bill  or  note,  indorsed  or  delivered 
to  and  taken  by  the  creditor  on  account  of  a  simple  contract  debt, 
presumptively  operates  as  conditional  payment,  that  is,  the  debt 
is  discharged  if  the  security  be  met  at  maturity,  but  revives  if  it  is 
dishonoured  («/) .  But  if  by  the  act  or  laches  of  the  creditor  the 
money  secured  becomes  irrecoverable  he  will  be  deemed  to  have  made 
the  bill  or  note  his  own,  and  his  debt  will  be  treated  as  satisfied  (z). 
And  the  conditional  payment  operates  as  consideration  for  the 
security  by  implying  forbearance  of  the  debt  during  its  currency  (a) . 
An  acceptance  conditioned  to  pay  by  another  bill  is  invalid  (6),  but 
in  other  cases  payment  may  be  made  by  bill  by  the  terms  of  the 
contract;  the  bill  given  operates  in  conditional  payment,  and  if 
■dishonoured  it  is  the  same  in  effect  as  if  no  bill  had  been  given  (c) . 
If  the  security  is  paid  when  due,  it  is  equivalent  to  payment  of  the 
original  debt,  and  may  be  so  pleaded  (d) .  If  the  security  is  par- 
tially paid,  the  debt  is  discharged  pro  tanto,  and  is  revived  for  the 
residue  (e).  If  a  security  given  for  an  undisputed  part  of  a  debt 
be  retained  by  the  creditor,  he  can  only  sue  for  the  residue  of  the 
debt,  although  he  offers  to  return  the  security  if  the  balance  is  not 
forthcoming  (/);  but  a  judgment  recovered  upon  the  security  with- 
out satisfaction  is  no  payment  or  discharge  of  the  debt  (g) . — While 
the  security  is  current  it  affords  an  answer  to  the  claim  by  suspend- 
ing all  remedies:  as  an  action  for  the  price  of  goods  sold  upon  credit 
of  a  bill  (h) ;  or  a  bankruptcy  notice  given  by  a  judgment  creditor, 
who  afterwards  takes  a  note  payable  at  a  future  time  for  the  debt  (i); 
or  a  notice  given  to  sell  mortgaged  premises  under  a  power  of  sale, 
which  is   suspended  if  the  creditor  takes  a  bill  on  account  of  the 

(t/)  Sayer  v.  Wagstaf  (1844),  6  Beav.  415;  affd.  (1844),  14  L.  J.  C.  116: 
Belshaw  v.  Bush  (1852),  22  L.  J.  C.  P.  24;  11  C.  B.  191;  Eadley  #  Co.  v. 
Hadley  (1898),  68  L.  J.  0.  694;  [1898]  2  Cli.  680;  Ex  p.  Debtor  (1908),  77 
L.   J.   K.   B.  409;    [1908]   1  K.  B.   344. 

(s)  Camidge  v.  Allenby  (1827),  5  L.  J.  0.  S.  K.  jB.  95;  6  B.  &  C.  373;  Alder- 
son  V.  Langdale  (1832),  1  L.  J.  K.  B.  273;   3  B.  &  Ad.  660. 

(«)  BaTcer  v.  Walker  (1845),  14  L.  J.  Ex.  371;  14  M.  &  W.  465;  Currie  v. 
Misa  (1875),  44  L.  J.  Ex.  44;  L.  E.  10  Ex.  153;  Stott  v.  Fairlamb,  53  L.  J. 
Q.  B.   47;  ante,  p.   457.     See  Bills  of  Exchange  Act,  1882,  s.  27. 

(J)  Bills  of  Exchange  Act,  1882,  s.  17  (2)  (b);  Russell  t.  PhUUps  (1850),  19 
L.  J.  Q.  B.  297;  14  Q.  B.  891. 

(c)  Gunn  v.  Bolokow  (1875),  44  L.  J.  C.  732;  L.  R.  10  Ch.  491. 

{d)  Thome  v.  Smith  (1851),  20  L.  J.  C.  P.  71;   10  0.  B.  659. 

(e)  Bottomley  v.  Nuttall  (1858),  28  I>.  J.  C.  P.   110;   5  C.  B.  N.  S.  122. 

(/)  Stuart  V.  Cawse  (1859),  28  L.  J.  C.  P.  193;  5  O.  B.  N.  S.  737. 

{g)  Tarleton  v.  Allhusen  (1834),  4  L.  J.  K.  B.  17;  2  A.  &  E.  32;  Wegg 
Prosper  v.  Evans  (1894),  64  L.  J.  Q.  B.  1;    [1895]  1  Q.  B.  108. 

(A)  Paul  V.  Dod  (1846),  15  L.  J.  0.  P.  177;  2  C.  B.  800;  Wayne's  Coal  Co. 
V.  Moreivood  (1877),  46  L.  J.  Q.  B.  746. 

(«)  Ex  p.  Matthew  (1884),  12  Q.  B.  D.  506;  Ex  p.  Debtor  (1908),  77  L,  J. 
K.  B.  409;    [1908]  1  K.  B.  344. 
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debt,  and  revived  if  the  bill  is  not  paid  (fc) . — So  the  conditional 
payment  suspends  the  remedies  on  a  lien  for  the  debt,  but  without 
removing  the  lien  (I);  but  if  the  seller  has  contracted  to  deliver 
the  goods  upon  the  credit  of  a  bill,  he  has  no  lien  until  the  credit  has 
expired  (m) . 

The  bill  or  note  may  be  given  and  taken  in  satisfaction  and  dis- 
charge of  the  debt;  the  creditor  taking  upon  himself  the  risk  of 
dishonour;  and  the  subsequent  dishonour  does  not  revive  the  debt  (w). 
Whether  a  bill  or  note  of  the  debtor  is  given  and  taken  in  satis- 
faction or  as  conditional  payment  is  a  question  of  fact  as  to  the 
intention  shown  by  the  parties;  the  presumption  being  that  it  is  a 
conditional  payment  with  a  recourse  to  the  original  debt  if  the  bill 
is  not  paid,  but  if  the  bill  is  outstanding  in  the  hands  of  a  third 
party,  the  remedy  of  the  creditor  is  still  further  suspended  until 
the  bill  or  note  gets  back  to  his  hands  (o) .  But  if  the  creditor  take 
bank  notes  or  a  bill  or  note  or  other  form  of  credit  of  a  third  part)^,, 
instead  of  cash,  it  is  presumptively  an  absolute  payment  in  satis- 
faction of  the  debt;  and  he  cannot  upon  dishonour  of  the  security 
have  recourse  to  his  remedy  for  the  debt  {p) . — By  special  agree- 
ment a  bill  or  note  may  be  indorsed  to  the  creditor  and  taken  by 
him  as  a  collateral  security  for  the  debt,  without  suspending  or 
affecting  his  other  remedies  (g) .  And  a  note  of  the  debtor  pay- 
able on  demand  received  by  the  creditor  for  the  debt  would  operate 
only  as  a  collateral  security,  so  long  as  it  remained  in  his  hands  (r) . 

In  the  case  of  a  specialty  debt  or  contract  under  seal  at  common 
law,  a  bill  or  note  given  for  the  debt  operated  presumptively  only 
as  a  collateral  security,  without  affecting  the  remedy ;  and  it  operated 
in  payment  only  if  in  fact  paid  when  due.  "The  cases  in  which 
the  giving  of  the  bill  has  been  held  not  to  suspend  the  remedy  on 
a  demand  by  specialty,  or  for  rent,  may  be  accounted  for  on  the 

(4)  IVood  V.  Mterton  (1877),  47  L.  J.  Q.  B.  191. 

(0  Dixon  V.  Yates  (1833),  2  L.  J.  K.  B.  198;  5  B.  &  Ad.  313;  Ex  p.  Wil- 
loughby  (1881),  16  Ch.  D.  604. 

(ot)  See  Miles  v.  Gorton  (1834),  3  L.  J.  Ex.  155;  2  Or.  &  M.  504;  Gunn  y. 
BolcTcow  (1875),  44  L.  J.  C.  732;  L.  R.  10  Oh.  491;  Re  Defries  #  Sons,  Ltd. 
(1909),  78  L.  J.  C.  720;   [1909]  2  Ch.  423. 

(«)  Sayer  v.  Wagstaff  (1844),  5  Beav.  415;  afEd.  (1844),  14  L.  J.  C.  llfi; 
Sibree  v.  Tripp  (1846),  15  L.  J.  Ex.  318;   15  M.  &  W.  23. 

(o)  GoUshede  v.  Cottrell  (1836).  6  L.  .T.  Ex.  26;  2  M.  &  W.  20;  Ex  p. 
Debtor  (1907),  77  L.  J.  K.  B.  409;   [1908]  1  K.  B.  344. 

iv)  Anderson  v.  HiUies  (1852),  21  L.  J.  C.  P.  150;  12  C.  B.  499;  Lichfield 
Union  v.  Greene  (1857),  26  L.  J.  Ex.  140;   1  H.  &  N.   884. 

(?)  Prinff  V.  Clarhson  (1822),  1  L.  J.  0.  S.  K.  B.  24;  1  B.  &  C.  14;  PeacooTc 
y.  Purs-ell  (1863),  32  L.  J.  O.  P.  266;   14  C.  B.  N.  S.  728. 

(r)  Per  cur.  Fmrn  v.  Cochrane  (1847),  16  L.  J.  C.  P.  161;   4  0.  B.  274. 
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ground  that  the  legal  implication  of  an  agreement  that  the  bill  shall 
operate  as  a  conditional  payment  does  not  arise,  when,  if  it  did,  the 
plaintiff  would  be  deprived  of  a  better  remedy  than  an  action  on  a 
bill"  (s).  But  the  legal  implication  may  be  rebutted  by  the  cir- 
cumstances, for  the  giving  of  the  bill  affords  some  evidence  of  an 
agreement  by  a  creditor  to  suspend  his  remedy,  during  the  currency 
of  the  bill  (t).  Where  a  bill  of  sale  under  seal  was  given  as  security 
for  a  debt,  providing  that  possession  might  be  taken  upon  default 
in  payment  on  demand,  and  a  bill  of  exchange  at  four  months  waa 
given  for  the  same  debt;  it  was  held  that  the  bill  operated  only  by 
way  of  collateral  security  and  not  in  suspension  of  the  debt  or  of 
the  right  of  possession  under  the  deed  (m)  .  But  a  note  payable  at 
three  months  given  by  a  judgment  debtor  was  held  to  be  evidence 
of  an  agreement  to  suspend  the  right  to  enforce  the  judgment;  and 
suspension  of  the  remedy  was  held  sufficient  consideration  to  support 
the  note  (ar) . 

Where  the  debtor  himself  is  primarily  liable  upon  the  bill  given 
in  conditional  payment,  it  lies  upon  him  to  show  circumstances 
excusing  non-payment  on  his  part,  as  that  the  bill  is  not  yet  due  or 
is  outstanding  in  the  hands  of  an  indorsee  (?/). — If  the  debtor  is 
only  secondarily  liable,  as  if  he  be  drawer  or  indorser,  the  delivery  of 
the  bill  is  a  sufficient  prima  facie  answer  to  the  claim;  for  the  creditor, 
as  holder  of  the  biU,  is  bound  to  take  all  steps  necessary  to  obtain 
payment  and  to  preserve  the  rights  of  his  debtor  upon  it,  as  due 
presentment  for  payment  and  notice  of  dishonour;  in  default  of 
which,  where  it  is  necessary,  the  latter  is  discharged  not  only  from 
his  liability  upon  the  bill,  but  also  from  the  original  debt,  unless  the 
creditor  can  show  circumstances  excusing  the  omission  (z) .  And 
a  like  responsibility  rests  with  a  creditor  who  holds  a  bill  which 
has  been  indorsed  to  him  by  the  debtor  as  collateral  security  for  the 
debt  (a) . — There  are  conflicting  decisions  whether  a  debtor  who 
delivers,  on  account  of  the  debt,  a  bill  to  which  he  is  not  a  partyj, 


(s)  Per  cur.  Belstmw  v.  Bush  (1851),  22  L.  J.  O.  P.  29;   H  0.  B.  206. 

(/)  Palmer  v.  Brantley  (1895),  56  L.  J.  Q.  B.  42;    [1895]  2  Q.  B.  405. 

(«)  Bramwell  v.  Eglinton  (1864),  33  L.  J.  Q.  B.  130;  5  B.  &  S.  39;  affd.  oa 
other  grounds  (1866),  35  L.  J.  Q.  B.  163;  L.  R.  1  Q.  B.  494. 

(a:)  Baleer  V.  Walker  (1845),  14  L.  J.  Ex.  371;  14  M.  &  W.  465;  See  Ex  p. 
Debtor  (1909),  77  L.  J.  K.  B.  409;   [1909]  1  K.  B.  344. 

(y)  Price  v.  Price  (1847),  16  L.  J.  Ex.  99;  16  M.  &  W.  232.  See  tlational 
Savings  Bank  v.  Tranah  (1877),  36  L.  J.  0.  P.  260;   L.  R.  2  C.  P.  556. 

(i)  Bridges  v.  Berry  (1810),  3  Taunt.  130;  Soward  v.  Palmer  (1818),  8 
Taunt.   277.     See  Crome  v.  Clay  (1854),  23  L.  J.  Ex.  150;   9  Ex.  604. 

(a)  Peacock  v.   Pursell  (1863),  32  L.  J.  C.  P.  266;   14  C.  B.   N.  S.  728. 
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and  without  indorsing  it,  is  entitled  to  notice  of  dishonour  as  if  he 
had  indorsed  it,  in  order  to  be  made  liable  for  the  price  of  goods 
in  respect  of  which  the  bill  was  given  (6).  If  the  debtor  delivers 
notes  of  a  bank  payable  to  bearer  on  demand,  the  creditor  is  bound 
either  to  circulate  them  at  once,  or  to  present  them  for  payment 
and  give  notice  if  dishonoured;  and  by  neglecting  to  do  so  he,  and 
not  the  debtor,  becomes  subject  to  loss  caused  by  the  bank  stopping 
payment  (c) . — If  a  bill  is  given  by  a  third  party  on  account  of 
the  debt,  there  is  presumptively  no  duty  in  the  creditor  towards 
the  debtor  in  regard  to  the  bill,  and  non-payment  revives  the  debt 
without  notice  of  dishonour  {d) .  And  if  a  bill  is  given  by  an 
agent  of  the  debtor,  or  by  one  of  partners  or  co-debtors,  and  is 
dishonoured,  the  debt  is  revived  (e). 

Payment  by  a  bill  or  note  may  also  be  avoided  by  showing  that  the 
instrument  was  forged,  or  invalid,  or  unstamped;  and  in  such  cases 
the  creditor  may  repudiate  the  payment  and  claim  the  debt  without 
taking  any  steps  to  obtain  payment  of  the  note  and  without  giv- 
ing any  notice  of  dishonour  (/) .  A  payment  admitted  in  account 
may  be  avoided  by  proving  that  it  was  made  by  a  bill  which  was 
void  for  want  of  a  stamp  or  by  a  forged  bill  (g) . — At  common  law 
if  the  creditor  lost  a  negotiable  bill  which  was  given  for  the  debt, 
he  lost  his  remedy  not  only  upon  the  bill  but  also  for  the  debt;  and 
though  the  bill  when  lost  was  not  in  a  negotiable  state,  as  if  pay- 
able to  his  order  but  not  indorsed,  provided  it  was  negotiable  in 
form  (h) .  But  the  Court  of  Chancery  granted  relief  against  the 
loss  of  the  instrument  upon  giving  a  sufficient  indemnity  against 
other  claims   upon  it;    and  by  the  Bills  of  Exchange  Act,   1882, 

(J)  Swinyard  v.  Bowes  (1816),  5  M.  &  S.  62;  Smith  v.  Mercer  (1867),  37 
L.  J.  Ex.  24;  L.  B.  3  Ex.  51.     And  see  BaUey,  J.,  Holbrow  v.   Wilkins  (1822), 

I  L.  J.  0.  S.  K.  B.  11;  1  B.  &  O.  10;  per  cur.  Vcm  Wart  v.  Waolley  (1824), 
3  L.  J.  0.  S.  K.  B.  SI;  3'  B.  &  C.  445. 

(c)  Camidge  v.  Allenby  (1827),  5  L.  J.  0.  S.  K.  B.  95;  6  B.  &  C.  373;  Eobson 
v..  Oliver  (1847),  16  L.  J.  Q.  B.  437;   10  Q.  B.  704. 

{d)  Sishop  V.  Rome  (1815),  3  M.  &  S.  362;  Swinyard  v.  Bowes  (1816),  5 
M.  &  S.  62;   Pears^'s  claim  (1869),  L.  R.  8  Eq.  506. 

(e)  Everett  v.  Collins  (1810),  2  Camp.  515;  Bottomley  v.  Nuttall  (1858),  28 
L.  J.  C.  P.  110;  5  C.  B.  N.  S.  122;  Keay  v.  Fenwick  (1876),  1  0.  P  D. 
r45. 

(/)  Brown  v.  Watts  (1808),  1  Taunt.  353;  Gundy  v.  Marriott  (1831).  9  L.  J. 
D.  S.  K.  B.  70;  1  B.  &  Ad.  696;  Bell  v.  ■BucUey  (1856),   25  L.  J.  Ex.  163; 

II  Ex.  631. 

(<r)  Smart  v.  Nokes  (1844),  13  L.  J.  O.  P.  79;   6  Man.  &  G.  911. 

(A)  Hansard  v.  Robinson  (1827),  5  L.  J.  O.  S.  K.  B.  242;  7  B.  &  C.  90; 
Uamuz  V.  Crowe  (1847),  16  L.  J.  Ex.  280;  1  Ex.  167;  Crowe  v.  Clay  (1854), 
!3  L.  J.  Ex.  150;  9  Ex.  604. 

L.  43 
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ss.  69,  70,  a  general  provision  is  made  to  that  effect  (i).  Where  the 
lost  bill  has  got  back  into  the  possession  of  the  debtor,  the  effect 
as  payment  is  avoided,  and  the  creditor  may  resort  to  his  original 
claim  (/c). — If  the  bill  taken  for  the  debt  is  vitiated  by  a  material 
alteration  which  destroys  the  debtor's  remedies  against  prior  parties, 
the  creditor  (if  responsible  for  it)  is  precluded  from  recovering  the 
original  debt(/!).  But  if  the  debtor  is  the  party  primarily  liable 
upon  the  bill  and  has  no  remedies  over,  the  creditor  may  resort  to 
his  original  claim,  notwithstanding  the  alteration,  after  the  extended 
credit  has  expired  (m) . 

An  obligation  to  pay  by  a  cheque  on  a  banker  is  discharged  by 
a  payment  in  cash  {n).  And  where  an  agent  is  authorised  to  receive 
payment,  the  debtor  may,  and  in  ordinary  cases  should,  pay  in 
cash  unless  the  creditor  intimates  in  the  clearest  way  to  him  that 
the  payment  should  only  be  made  by  crossed  cheques  (o) .  The 
giving  of  a  cheque  on  a  banker,  whether  payable  to  bearer  or  to 
order,  if  accepted  on  account  of  a  debt  is  equivalent  to  payment  and 
suspends  the  remedy,  until  the  cheque  has  been  presented  for  pay- 
ment and  dishonoured  (p).  A  payment  by  cheque  or  draft  upon 
a  banker  who  has  funds  of  the  drawer  in  his  hands  to  meet  it  wiU 
discharge  the  drawer,  notwithstanding  it  is  lost  in  the  post  and 
never  reaches  the  payee's  hands,  where  a  remittance  in  this  manner 
is  authorised  expressly  or  by  the  general  course  of  dealing  (g) ;  and 
a  remittance  by  cheque  is  prima  facie  proof  of  payment  without 
evidence  that  it  was  honoured  (r) .  But  a  creditor  taking  a  cheque 
in  preference  to  cash  does  not  preclude  himself  from  resorting  to 
his  original  claim  upon  dishonour  of  the  cheque  (s) .  If  the  debtor 
stops  a  cheque  which  he  has  given  in  payment,  the  debt  and  remedies 

(»)  See  ante,  p.   612. 

{h)   Widden  v.   Gorton  (1857,),  26  L.  J.  C.  P.  165;   1  C.  B.  N.  S.  576. 

(0  Aldersion  v.   Lnngdale   (1832),  1  L.  J.  K.   B.   273;   3  B.  &  Ad.  663. 

(m)  Atkinsion  v.   Rawdon  (1835),  4  L.  J.  K.  B.  85;   2  A.  &  E.  628. 

(n)  Sari  v.  Bourdillon  (1856),  26  L.  J.  C.  P.  78 ;    1  C.  B.  N.  S.  188. 

(o)  International  Sftmge  Importers  v.  Watt  (1911),  81  L.  J.  P.  0.  12;  [1911] 
A.  C.  279.     See  post,  p.  896. 

{p)  Hoiir/h  V.  May  (1836),  5  L.  J.  K.  B.  186;  4  A.  &  E.  954;  Johnston  v. 
Boyes  (1899),  68  L.  J.  0.  425;  [1899]  2  C!h.  73.  See  Charles  v.  BlackweU 
(1877),  46  L.  J.  0.  P.  368;  2  C.  P.  D.  151. 

(q)  Warwiche  v.  Noakes  (1791'),  1  PeaJre,  98;  Thairhoall  v.  (?.  N.  Sy.  (1910), 
79  L.   J.   K.  B.  924;    [1910]  2  K.  B.  609. 

{r)  Carmarthen  ^  Cardigan  Ry.  v.  Manchesiter  ^  MUford  My.  (1873),  42  L.  J. 
C.  P.  262;  L.  B.  8  C.  P.  685. 

(«)  Everett  v.    Collins   (1810'),  2  Gamp.   515. 


PAYMENT  IN  SATISFACTION.  675 

are  revived  {t) ;  but  he  is  not  bound  to  stop  a  cheque  for  the  benefit 
of  third  parties,  nor  does  he  incur  any  liability  to  third  parties 
by  countermanding  a  direction  to  stop  payment  (m)  .  An  agent  is 
not  justified  in  accepting  a  cheque  on  behalf  of  his  principal  in  lieu 
of  a  payment  in  cash,  unless  he  has  authority  to  do  so;  but  if  an 
agent  authorised  to  receive  payment  in  cash  accepts  a  cheque  which 
is  met  upon  presentation,  and  before  his  authority  to  receive  pay- 
ment is  revoked,  the  debtor  is  discharged  {x) . 

A  creditor  who  takes  a  cheque  may  present  it  for  payment  at  any 
time,  until  it  is  barred  by  the  Statute  of  Limitations;  and  formerly 
the  debtor  was  not  discharged  if  the  cheque  was  presented  within 
six  years  after  it  was  drawn.  This  rule  has  been  altered  by  statute 
according  to  which,  after  a  reasonable  time  for  presenting  the  cheque 
has  elapsed,  the  creditor  holds  it  at  his  own  risk  against  the  failure 
•of  the  banker;  and  if  the  money  is  lost  through  that  failure,  the 
drawer  to  that  extent  is  discharged,  the  holder  becoming  creditor  of 
the  hanker  to  the  same  extent  {y) .  The  reasonable  time  for  pre- 
senting a  cheque  is  by  general  custom  within  the  next  day  after 
receiving  it,  if  payable  at  the  same  place  where  received,  and  whether 
presented  in  person  or  through  a  banker;  if  payable  at  a  distance 
another  day  is  allowed  for  transmission  by  post,  and  the  banker  or 
agent  to  whom  it  is  transmitted  is  allowed  the  next  day  after  receiv- 
ing it  {z) .  The  same  rule  applies  as  between  the  customer  and 
the  banker  as  to  cheques  sent  for  collection  (a) .  The  time  for  pre- 
senting foreign  cheques  is  settled  by  the  custom  of  bankers  (6).  The 
acceptance  of  a  bill  "payable  at  a  banker's,"  unless  expressly  stated 
to  be  not  payable  elsewhere,  is  not  similarly  restricted  in  time  for 

(<)  Cohen  t.  Hale  (1878'),  47  I>.  J.  Q.  B.  496;  3  iQ.  B.  D.  371;  Elliott  v. 
Crutchley  (1905),  75  L.  J.  K.  B.  147;   [1906]  A.  C.  7. 

(«)  Ex  p.  Richdale  (1882),  51  L.  J.  C.  462;  19  Ch.  D.  409;  Beiice  v.  Shearman 
(1898),  67  L.  J.  C.  513;   [189'8]  2  Cli.  582. 

(k)  Bridges  v.  Garrett  (1870'),  39  L.  J.  C.  P.  251;  L.  R.  5  C.  P.  454;  Pape  v. 
Westacott  (1893),  63  L.  J.  Q.  B.  222;  [1894]  1  Q.  B.  272;  Johnston  v.  Boyes 
(1899),  68  L.  J.  0.  425;  [1899]  2  Oh.  73.  See  Charles  v.  Blackwell  (1877),  46 
L.  J.  0.  P.  386;  2  C.  P.  D.  151. 

{y)  Bills  of  Exchange  Act,  1882,  s.  74;  Laws  v.  RoMd  (1857'),  27  L.  J.  C.  P. 
76;  3  C.  B.  N.  S.  442.  See  EopUns  v.  Ware  (1869),  38  L.  J.  Ex.  147;  L.  R. 
4  Ex.  268. 

(z)  Boddinqton  v.  Schlencker  (1833'),  2  L.  J.  K.  B.  138;  4  B.  &  Ad.  752; 
Bailey  v.  Bodenham  (1864),  33  L.  J.  C.  P.  252;   16  C.  B.  N.  S.  288. 

(a)  Moule  v.  Brown  (1838),  7  L.  J.  C.  P.  Ill;  4  Bing.  N.  C.  266;  Eare  v. 
Henty  (1861),  30  L.  J.  C.  P.  302;  10  C.  B.  N.  S.  65;  Prideaux  y.  Criddle 
(1869),  38  L.  J.  Q.  B.  232;  L.  R.  4  Q.  B.  455. 

(*)  Bills  of  Exchange  Act,  1882,  s.  74  (2);  Heywood  v.  Pickering  (1874), 
43  L.  J.  Q.  B.  145;  L.  R.  9  Q.  B.  428. 

43  (2) 
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presentment;  being  payable  by  the  acceptor  without  presentment  or 
demand  (c) . 

A  written  receipt  or  admission  of  payment  by  the  creditor  is 
prima  facie  evidence  against  him,  but  not  conclusive  except  in  favour 
of  a  person  who  has  acted  upon  it  in  ignorance  of  the  true  state  of 
facts;  and  it  is  competent  for  the  creditor  to  adduce  evidence  to 
contradict  or  explain  it;  and  the  debtor  may  prove  payment  not- 
withstanding a  written  receipt  (d) .  A  general  receipt  indorsed  upon 
a  bill  of  exchange  is  prima  facie  evidence  of  discharge  of  a  bill; 
but  it  may  be  shown  that  the  payment  was  made  in  negotiation  of 
it  (e).  A  receipt  given  under  a  composition  with  creditors,  expressed 
to  be  in  absolute  discharge  of  the  debt,  may  be  explained  by  the 
terms  of  the  composition,  as  given  for  payment  in  promissory  notes, 
which  operate  in  conditional  payment  only  until  paid  (/) . — A  receipt 
may  be  shown  to  have  been  given  in  gratuitous  discharge  of  the 
debt  without  any  money  passing,  in  order  to  rebut  the  admission  of 
payment  (gr). — A  receipt  purporting  to  be  for  the  price  of  goods 
sold  may  be  explained  by  showing  that  the  sale  was  fictitiously  made 
for  the  purpose  of  protecting  the  property  from  the  creditors  of 
the  pretended  seller;  who  therefore  might  recover  back  the  goods 
from  the  pretended  buyer  (h)  ■  A  receipt  purporting  to  be  for  the 
price  of  goods  sold,  but  which  are  in  fact  left  in  the  possession  of 
the  seller,  may  evidence  a  transaction  within  the  Bills  of  Sale  Act, 
and.  require    registration  as  a  bill  of  sale  (i) . 

A  receipt  or  admission  of  payment  is  not  evidence  against  a  third 
party  where  it  is  sought  to  charge  him  with  the  money  expressed 
to  be  paid;  but  it  may  be  admissible  in  connection  with  other  cir- 
cumstances to  prove  the  payment  (fc).  Nor  can  a  third  party  who 
is  responsible  for  the  debt,  as  surety  or  otherwise,  take  the  benefit 

(o)  Bills  of  Exchange  Act,  1882,  ss.  19,  52,  64.      See  ante,  p.  639. 

(d)  Jacob  V.  Lindsay  (1801),  1  East,  460;  Shaife  v.  Jachson  (1824),  3  L.  J. 
0  S.  K.  B.  43;  3  B.  &  O.  421;  Farrar  t.  iHutchinson  (1839),  8  L.  J.  Q.  B. 
107-   9  A.  &  E.  641;   Lee  v.  Lancashire  ^  Yorks.  Sy.   (1871),  L.  R.  6  Ch.  534. 

(e)  Graves  v.  Key  (1»32'),  3  B.  &  Ad.  313;  Phdllips  v.  Warren  (1845),  14 
L.J.  Ex.  280;  14  M.  &  W.  379. 

(f)  Edwards  v.   Hancher  (1875),  1  C.  P.  D.  111. 

(/)  Foster  v.  Lawber  (1851),  20  L.  J.  Ex.  385;  6  Ex.  639.  See  Maber  v. 
Maber  (1867),  36  L.  J.  Ex.  70;  L.  R.  2  Ex.  153. 

(h)  Sowes  V.  Foster  (1858),  27  L.  J.  Ex.  262;  2  H.  &  N".  779.  See  Taylor 
V.  Bowers  (1876),  46  L.  J.  Q.  B.  39;  1  Q.  B.  D.  291. 

(i)  Beckett  V.  Tower  Assets  Co.  (1891),  60  L.  J.  Q.  B.  493;   [1891]  1  Q.  B. 

638. 

(Jc)  Carmarthen^  ^  Cardigan  Sy.  v.  Manchester  ^  Milford  Sy.  (1873),  42 
L.  J.  C.  P.  262;  L.  R.  8  C.  P.  685. 
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)f  a  receipt  given  to  the  debtor  as  concluding  the  creditor;  who 
nay  explain  the  receipt  as  applying  to  the  personal  liability  of  the 
lebtor  on[j{l). — But  a  receipt  may  be  conclusive  in  favour  of  a 
;hird  party  who  acts  upon  the  faith  of  it;   as  if  the  creditor  gives 

1  receipt  to  an  agent  of  the  debtor,  upon  the  faith  of  which  the 
lebtor  pays  or  settles  with  his  agent  (m) .  In  marine  insurance  the 
mderwriter  accepts  the  broker  as  his  debtor  and  acknowledges  the 
receipt  of  the  premium  in  the  policy;  the  assured  is  then  entitled 
;o  pay  the  broker  upon  the  faith  of  that  receipt;  though  as  between 
±0  broker  and  the  underwriter  the  receipt  may  be  disputed  (n) . 
A.nd  the  receipt  in  the  policy  is  conclusive  evidence  in  an  action 
by  the  assured  against  the  underwriter  for  a  return  of  the  premium 
upon  a  failure  of  the  policy  (o) . 

A  receipt  given  for  or  upon  the  payment  of  money  amounting 
to  21.  or  upwards  is  charged  with  a  stamp  duty  of  2d.,  with  cer- 
tain exemptions;  and  a  receipt  liable  to  the  duty  "  cannot  be  pleaded, 
ai  given  in  evidence,  or  admitted  to  be  good,  useful  or  available  in 
law  or  in  equity,  unless  it  is  duly  stamped  "  (p).  But  payment  may 
be  proved  by  other  evidence,  although  a  receipt  was  given  in  writing ; 
and  an  unstamped  receipt  may  be  used  to  refresh  the  memory  of 
a  witness  as  to  the  payment  (q) .  A  document  in  form  of  a  receipt, 
though  not  admissible  as  evidence  of  payment,  for  want  of  a  stamp, 
may  be  admitted  to  prove  a  collateral  matter  (r) .  But  a  promissory 
note  which  is  insufSciently  stamped  is  not  admissible  as  evidence 
of  receipt  -of  money  by  the  maker  (s) . 

A  receipt  or  acknowledgment  of  payment  made  under  seal  operates 
at  common  law  in  estoppel  between  the  parties,  and  is  conclusive 
according  to  the  terms  of  the  deed;  but  it  may  be  explained  and  set 
aside  upon  equitable  terms  in  cases  of  mistake  or  fraud  (^).     And 

Q)  S(s  p.  Good  (1877),  46  L.  J.  Bk.  65;  5  Ch.  D.  46.  See  iJe  H.  W.  A. 
(1901),  70  L.  J.  Q.  B.  810;   [1901]  2  K.  B.  642. 

(m)   Wyaff  V.   Serif ord   {LorO)   (1802),  3  East,  147. 

(n)  Per  cur.  Jenkins  v.  Power  (1817),  6  M.  &  S.  287;  Power  v.  Butcher  (1829), 
8  L.  J.  0.  S.  K.  B.  217;  10  B.  &  O.  329.  See  Voy  v.  Sell  (1811),  3  Taunt. 
493. 

(o)  Vahell  t.  Mair  (1808),  1  Camp.  532.  See  Be  Gaminde  v.  Pigou  (1812), 
4  Taunt.  246. 

(p)  Stamp  Act,  1891,  Sohed.  tit.  "Receipt";    Finance  Act,  1920,  ss.  34,  43. 

(?)  Jacob  V.  Lindmy  (1801),  1  East,  460;  Maugham  v.  Hubbard  (1828),  6 
L.  J.  K.  B.  229;   8  B.  &  0.  14;   Singleton  v.   Barrett  (1832),   1  L.  J.  Ex.  134; 

2  Cr.  &  J.  368. 

(r)  Matheson  v.  Boss  (1849),  2  H.  L.  0.  286;  Svans  v.  Prothero  (1852),  21 
L.  J.  0.  772;  1  De  G.  M.  &  G.  672. 

(s)  AsMing  v.  Boon  (1891),  60  L.  J.  C.  306;    [1891]  1  Ch.  568. 

(t)  Rex  V.   Soammonden   (1789),  3  T.  R.  474;   Bottrell  v.  Summers   (1828),   2 
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evidence  is  admissible  in  equity  to  show  that  the  consideration  stated 
in  a  deed  was  not  in  fact  paid,  notwithstanding  a  formal  acknow- 
ledgment of  payment  and  a  release  contained  in  the  deed  (m)  ;  and 
the  vendor  retains  a  lien  on  the  land,  available  against  the  pur- 
chaser and  all  who  claim  under  him  as  volunteers  or  with  notice, 
notwithstanding  the  execution  of  a  conveyance  {x) .  And  at  law 
it  might  be  shown  that  payment  was  made  by  cheque  which  was 
subsequently  dishonoured  {y) .  Evidence  is  also  admissible  of  a  col- 
lateral agreement  to  take  payment  in  goods  to  be  delivered  or  ser- 
vices to  be  rendered;  if  such  evidence  be  consistent  with  tho  deed  {z). 
— The  receipt  usually  indorsed  upon  a  deed,  not  being  executed  as 
part  of  the  deed,  did  not  operate  in  estoppel;  it  was  merely  an 
admission  in  writing,  and  was  -prima  facie  evidence  of  payment  (a) . 
But  as  regards  third  parties  accepting  the  title  to  property  upon 
the  faith  of  such  receipt,  it  estopped  the  party  signing  it  from 
denying,  as  against  a  subsequent  purchaser  for  value  and  without 
notice  of  the  truth,  that  the  money  had  been  paid  (6).  And  on  the 
other  hand  the  absence  of,  or  any  apparent  irregularity  in  the 
indorsed  receipt  was  held  to  operate  in  equity  as  constructive  notice- 
to  a  purchaser  that  the  money  had  not  been  paid,  or,  at  least,  to 
impose  upon  him  the  duty  of  inquiry  (c) .  The  Conveyancing  Act^ 
1881,  s.  54,  now  enacts,  as  to  deeds  executed  after  the  commencement 
of  the  Act,  that  "a  receipt  for  considieration  money  in  the  body  of 
a  deed  shall  be  a  sufficient  discharge  for  the  same,  without  any 
receipt  being  indorsed  on  the  deed";  and  by  sect.  55,  shall,  in  favour 
of  a  subsequent  purchaser  without  notice  to  the  contrary,  be  sufficient 
evidence  of  the  payment  {d) .  Where  the  deed  does  not  contain  an 
acknowledgment  of  the  consideration  money,  nor  a  receipt  indorsed 
therefor,  and  there  is  no  evidence  of  any  vendor's  lien  for  unpaid 
purchase-money,  a  subsequent  purchaser  who  requires  evidence  that 
the  consideration  money  was  in  fact  paid  must  bear  the  expense  (e) . 

Y.  &  J.  407;  Earding  v.  Ambler  (1838),  7  L.  J.  Ex.  132;  3  M.  &  W.  279; 
Mimmer  v.  Webster  (1902),  71  L.  J.  C.  561;   [1902]  2  Oh.  163. 

(«)   Wilson  V.  Keating  (1859),  28  L.  J.  0.  895;   4  De  G.  &  J.  588. 

(«)  Maokreth  v.  Symmons  (1809),  15  Ves.  329. 

(y)  Beverell  v.    Whitmarsh  (1841),  5  Jur.  963. 

(«)  Saker  v.  Dewey  (1823),  1  L.  J.  0.  S.  K.  B.  193;  1  B.  &  0.  704;  Smitk 
V.   Battams  (1857),  26  li.  J.  Ex.  232. 

(a)  Lampon  v.  Corlce  (1822),  5  B.  &  Aid.  606. 

lb)  Hunter  v.  Walters  (1871),  41  L.  J.  O.  175;  L.  R.  7  Ch.  75;  Biekerton  v. 
Walker  (1885),  55  L.  J.  C.  227;  31  Ch.  D.  151. 

(c)  Kennedy  v.   Green  (1834),  3  M.  &  K.  716. 

(d)  Bateman  v.  Hunt  (1904),  73  L.  J.  K.  B.  782;   [1904]  2  K.  B.  530. 

(e)  Ee  Scott  and-  Alvarez  (1894),  64  L.  J.  0.  378,  n.  The  point  k  not  noticed 
in  the  report,  [1895]  1  Oh.  596. 
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—With  a  view  to  keep  notice  of  trusts  off  the  title  of  land,  it  is 
low  enacted  by  sect.  13  of  the  Conveyancing  Act,  1911,  that  a 
)urchaser  shall  not  "  by  reason  of  th.e  transfer "  of  a  mortgage 
'bearing  a  ten  shilling  stamp,"  where  the  proper  ad  valorem,  stamp 
luty  would  exceed  that  sum,  "  be  deemed  to  have  or  have  had  notice 
)f  any  trust,  or  that  the  transfer  was  for  effectuating  the  appoint- 
nent  of   a  new  trustee." 

Payment  in  satisfaction  made  to  one  of  joint  creditors  discharges 
ihe  debt  at  law  against  all;  for  in  an  action  at  law  all  the  joint 
sreditors  must  have  joined  in  suing,  and  if  one  of  co-plaintiffs  is 
jarred  he  cannot  recover  jointly  with  the  others  in  rescission  of  his 
)wn  act  (/) .  And,  after  the  death  of  the  creditor  who  had  accepted 
)ayment,  the  surviving  joint  creditors  did  not  become  entitled  to 
iue  {g) .  But  in  equity  creditor's  of  the  same  debt  might  be  interested 
leverally  as  tenants  in  common;  and  payment  to  one  satisfied  him 
)nly  in  respect  of  his  share  {h) .  But  courts  of  equity  did  not  enter- 
;ain  actions  for  a  bare  money  claim,  and  unless  there  is  some  cir- 
lumstanco  which  would  have  given  the  court  of  chancery  jurisdic- 
iou  prior  to  the  Judicature  Act,  the  common  law  rule  remains 
mchanged.  In  the  case  of  partnership  debts  if  the  debtor  knew 
hat  the  partner  to  whom  he  paid  had  no  authority  to  receive  pay- 
nent,  or  if  he  knew  the  payment  to  be  otherwise  irregular,  as  by 
letting  off  a  separate  debt  of  that  partner,  the  payment  would  not 
)e  valid  beyond  the  share  of  the  latter,  and  the  others  might  recover 
heir  shares  of  the  debt  (i) .  Joint  creditors  suing  for  a  debt  are 
lot  concluded  by  a  receipt  given  by  one  of  them,  and  may  prove 
hat  it  was  given  in  fraud  of  the  others,  and  that  no  money  was 
)aid(fc).  A  joint  receipt  presumptively  charges  all;  but  it  may 
>e  shown  that  one  only  received  the  money  in  order  to  charge  him 
cith  it  and  to  discharge  the  others  (Z). — Under  a  joint  account  clause, 
leolaring  that  the  parties  are  entitled  to  the  money  jointly,  the 
eceipt  of  the  survivors  or  survivor  is  a  discharge,  notwithstanding 

(/)  Wallace  v.  Kelmll  (1840),  10  L.  J.  Ex.  12;  7  M.  &  W.  264.  See  Powell 
.  Brodhurst  (1901),  .70  L.  J.  C.  587;   [1901]  2  Ch.  160. 

(cf)  Husband  v.  Davis  (1851),  20  L.  J.  0.  P.  118;   10  C.  B.  645. 

(h)  Steeds  v.  Steeds  (1889),  58  L.  J.  Q.  B.  302;  22  Q.  B.  D.  537.  See  Powell 
.  Brodhurst   (1901),  70  L.  J.  C.  587;    [1901]  2  Ch.   160. 

(0  Gordon  v.  Bllis  (1846),  15  L.  J.  C.  P.  178;  2  C.  B.  821;  Piercy  v. 
'ynney  (1871),  40  L.  J.  C.  404;   L.  E.  12  Eq.   69. 

{h)  Skaife  v.  Jackson  (1824),  3  L.  J.  0.  S.  K.  B.  43;  3  B.  &  C.  421;  Farrar 
.  Hutchinson  (1839),  8  L.  J.  Q.  B.  107;  9  A.  &  E.  641. 

(0  Straton  v.  Jtastall  (1788),  2  T.  R.  366.  See  Brice  v.  Stokes  (1805),  U 
M.  319;  2  Wh.  &  T.  L.  0.  Eq.  633. 
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notice  to  the  payer  of  a  severance  of  the  joint  account;  but  the 
several  interests  of  the  parties  inter  se  are  not  affected  by  the 
clause  (m). — In  the  case  of -money  paid  in  to  a  bank  upon  a  joint 
account,  it  is  generally  implied,  from  the  purpose  of  such  an  account 
and  the  relation  between  banker  and  customer,  that  it  shall  not  be 
withdrawn  without  the  joint  order  of  all;  and  the  banker  who  pays  to 
one  only  remains  liable  as  for  a  breach  of  duty  (n) . 

Payment  by  one  of  co-debtors  or  co-contractors,  whether  liable 
jointly  only,  or  jointly  and  severally,  for  the  same  debt  or  liability, 
discharges  all  and  may  be  pleaded  as  payment  by  any  of  them.  Thus 
a  payment  by  any  one  of  the  makers  of  a  joint  and  several  promissory 
note  operates  in  discharge  of  the  note  as  against  all  jointly  and 
severally  (o).  Where  the  payment  made  by  one  of  two  joint  and 
several  makers  of  a  note  was  afterwards  avoided  in  bankruptcy  as 
a  fraudulent  preference  and  the  money  returned,  it  was  held  that  the 
other  maker,  though  a  surety  only,  was  not  discharged  (p) .  Part 
payment  by  one,  though  accepted  in  satisfaction  of  an  action  against 
him  for  the  debt,  operates  only  as  payment  pro  tanto  in  an  action 
against  a  co-debtor  (g) .  A  receipt  in  full  given  to  one  of  joint 
debtors  or  partners  may  be  explained  by  the  circumstances  as  a 
settlement  of  the  claim  against  him  only,  leaving  the  claim  against 
the  others   unsatisfied  (r) . 

In  equity  a  debtor,  having  notice  of  a  trust  affecting  the  money, 
could  not  discharge  himself  by  a  mere  payment  to  the  trustee,  but 
was  bound  to  see  that  the  money  reached  the  beneficiaries,  unless 
the  trustee  was  expressly  or  impliedly  invested  with  power  to  give 
receipts  discharging  the  debtor  from  this  obligation,  in  which  event 
the  beneficiaries  could  claim  only  subject  to  the  receipts  given  by 
the  trustee,  which,  if  in  strict  conformity  Avith  the  power,  discharged 


(■))»)  Conveyancing  Act,  1881,  s.  61;  Re  Jackson  (1887),  56  L.  J.  C.  593; 
34  Ch.  D.  732;  Ee  Parker  and  Beech  (1887),  56  L.  J.  C.  358.  See  Be  Selous 
(1901),  70  L.  J.  C.  402;  [1901]  1  Ch.  921;  Poiaell  v.  Brodhurst  (1901),  70 
L.  J.  O.  587;   [1901]  2  Ch.  160. 

(n)  Maule,  J.,  Husband  y.  Davis  (1851),  20  L.  J.  C.  P.  118;  10  C.  B.  650; 
Campbell,  C.  J.,  Brandon  v.  Scott  (1857),  26  L.  J.   Q.  B.   163;   7  E.  &  B.   236. 

(o)  Beaumont  v.  Greatli^iad  (1846),  15  L.  J.  C.  P.  130;  2  C.  B.  494;  Thome 
V.   SmHh  (1851),  20  L.  J.  C.  P.  71;   10  C.  B.  659. 

(p)  Petty  V.   Cooke  (1871),  40  L.  J.  Q.  B.  281;   L.   E.  6   Q.  B.  790. 

(?)  Walters  v.  Smith  (1831),  2  B.  \-  Ad.  889;  Field  v.  Sobins  (1838),  7 
L.  J.   Q.  B.  153;   8  A.  &  E.  90. 

(r)  Ei;  p.  Good  (1877),  46  L.  J.  Bk.  05;  5  Ch.  D.  46.  See  Re  B.  W.  A. 
(1901),  70  L.  J.  K.  B.  810;    [1901]  2  K.  B.  642. 
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the  debtor  (s).  Now  by  the  Trustee  Act,  1893,  s.  20,  "the  receipt 
in  writing  of  any  trustee  for  any  money  payable  to  him  under  any 
trust  or  power  shall  be  a  sufficient  discharge,  and  shall  effectually 
exonerate  the  person  paying  the  same  f|rom  seeing  to  the  applica- 
tion thereof " ;  and  the  section  applies  to  trusts  created  before  or 
after  the  commencement  of  the  Act. — Payment  to  one  of  two  or 
more  joint  trustees  is  not  a  discharge;  nor  is  payment  to  one  trustee 
with  the  authority  of  the  others;  the  object  of  appointing  several 
trustees  being  that  the  money  shall  not  get  into  the  hands  of  one 
alone  (i).  An  agent  receiving  money  from  or  on  behaK  of  joint 
trustees  is  not  discharged  by  payment  to  and  a  receipt  given  by 
one  of  them  only(M).  Payment  of  purchase-money  on  the  joint 
receipt  of  trustees  of  a  mortgage  was  held  good  without  apportion- 
ing the  money  to  the  several  shares. in  which  they  held  the  mortgage 
debt  {x) . — Executors  or  administrators  have  a  several  as  well  as  a 
joint  authority  to  administer  the  estate  of  the  deceased  whom  they 
represent,  and  one  of  several  executors  or  administrators  may  collect 
the  debts  or  sell  the  personal  estate  for  the  purposes  of  administration 
■and  give  receipts  to  a  debtor  or  purchaser,  who  is  not,  and  never  was, 
bound  to  see  to  the  application  of  the  purchase-money  {y).  Executors 
-after  paying  all  debts  are  in  the  position  of  trustees,  and  their  power 
of  giving  receipts  is  restricted  accordingly;  but  debtors  are  not 
thereby  affected  without  notice  that  the  debts  are  paid  {z) . 

Payment  to  an  agent  authorised  by  the  creditor  to  receive  pay- 
ment discharges  the  debt;  and  the  debtor  is  not  responsible  for  the 
agent  paying  over  the  money  {a) .  And  after  the  agent  has  paid 
over  or  accounted  for  the  money  to  his  principal,  no  claim  can  be 
made  against  him  to  recover  it  back  by  reason  of  failure  of  considera- 
tion or  other  invalidity  in  the  payment  as  against  the  principal  (6). 
Payment  to   a  solicitor  or  agent  of  trustees  is,  in  general,  no  dis- 

(s)  miiot  V.  Merry  man  (1740),  Barn.  78;  2  Atk.  41;  2  Wh.  &  T.  L.  C. 
896;  Leake,  Law  of  Land,  pp.  112,  200—202. 

(0  Re  Bellamy  and  J/ef.  Bd.  of  Wks.  (1883),  52  L.  J.  C.  870;  24  Ch.  D. 
387;  Be  Flower  (1884),  53  L.  J.  C.  955. 

(m)  Lee  V.  Sankey  (1873),  L.  R.  15  Eq.  204;  -Magnus  v.  Queensland  Nat.  Bk. 
(1888),  57  L.  J.  C.  413;  37  Ch.  D.  466. 

(»)  Re  Parker  and  Beech  (1887),  56  L.  J.  C.  358. 

ly)  Elliot  V.  Merryman  (1740),  Barn.  78;  2  Atk.  41;  2  Wh.  &  T.  L.  O. 
896;  Jaeomb  v.    Sarwood   (1751),  2  Ves.   Sen.   265. 

(a)  Charlton  v.  Durham  (1869),  38  L.  J.  C.  183;  L.  E.  4  Ch.  433;  Lee  v. 
Sankey  (1873),  L.  R.  15  Eq.  204. 

(a)  See  ante,  p.   357. 

(A)  Holland  v.  Russell  (1863),  32  L.  J.  Q.  B.  297;  4  B.  &  S.  14.  See  Bamford 
V.  Shuttleworth  (1840),  11  A.  &  E.  926. 
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charge;  but  the  Trustee  Act,  1893,  s.  17,'  enables  a  trustee  to  appoint 
agents  to  receive  payment  of  money  in  the  manner  there  provided. 
A  solicitor  or  other  agent  employed  by  trustees  about  the  trust  pro- 
perty is  ansvi'erable  only  to  his  principals,  unless  he  participates  in 
a  breach  of  trust,  when  he  becomes  answerable  to  the  beneficiaries  (c) . 
— An  authority  to  receive  payment  presumptively  fhthorises  pay- 
ment in  money  only  {d) ;  and  the  debtor  is  not  discharged  by  giving 
a  bill  of  exchange  or  promissory  note  (e),  or  by  delivering  goods  to 
the  agent  as  payment  (/),  without  a  special  authority  to  take  pay- 
ment in  that  form.  Authority  to  take  payment  by  a  bill  is  a 
particular  and  not  a  general  authority,  and  must  be  strictly  fol- 
lowed in  its  terms  {g) .  An  agent  to  collect  bills  has  no  authority 
to  accept  a  sum  less  than  the  full  claim  on  the  bill  and  cancel  the 
bill,  without  the  special  assent  of  his  principal  {h) . — Payment  by 
a  cheque  on  a  banker  is  not  considered  as  payment  in  cash  so  as  to 
discharge  the  debtor,  unless  cash  is  subsequently  received  for  it  by 
the  agent  {i) . — Authority  to  receive  payment  otherwise  than  in  cash 
is  also  a  particular  authority,  and  it  is  incumbent  upon  the  creditor 
to  bring  home  to  the  debtor  by  clear  notice  that  payment  was  to  be 
so  made,  as  by  a  crossed  cheque  (Ji). — A  clerk  or  shopman  employed 
to  take  cash  over  the  counter  is  not  authorised  to  receive  payment 
by  a  cheque  sent  in  a  letter  (J) ;  or  to  receive  payment  in  any  transac- 
tion beyond  the  scope  of  the  employment  (m) . — Authority  in  an 
agent  to  receive  payment  presumptively  does  not  authorise  payment 
by  a  set-off  in  account  of  debts  due  from  the  agent  to  the  debtor  (w) ; 
or  by  returning  to  the  agent  a  cheque  of  his  own  (o) .  But  payment 
by  set-off  may  be  authorised  by  usage:  as  in  th?  case  of  a  broker 
buying  and  selling  goods  upon  a  running  account  with  his  principal 


(o)  Att.-aen.  V.  Leicester  (1844),  7  Beav.  176;  Sardy  v.  Ccdey  (18«4),  3S 
Beav.   365;   Brinsden   v.   Williams  (1894),  63  L.  J.   C.   713;    [1894]   3  Ch.   185. 

(d)  Pope  V.  Westacott  (1893),  63  L.  J.  Q.  B.  222;  [1894]  1  Q.  B.  272;  Jolm- 
ston  V.  Boyes  (1899),  68  L.  J.  C.  425;    [1899]   2  Oh.  73. 

(e)  Williams  v.   Evans  (1866),  35  L.  J.  Q.  B.   HI;   L.   R.  1   Q.  B.  352. 
(/)  Howard  v.   Chcopman  (1831),  4  0.  &  P.  508. 

ig-)  Hogarth  v.  Wherly  (1875),  44  L.  J.  C.  P.  330;  L.  R.  10  C.  P.  630. 

(h)  Bank  of  Scotland  v.   Dominion  BJe.,  [1891]   A.   C.   592. 

(0  Bridges  v.  Garrett  (1870),  39  L.  J.  C.  P.  251;  L.  R.  5  0.  P.  451;  Pape  v. 
Westacott  (1893),  63  L.  J.  Q.  B.  222;   [1894]  1  Q.  B.  272. 

(/c)  International  Sponge  Importers  v.  Watt  (1911),  81  L.  J.  P.  C.  12;  [1911 J 
A    C.  279. 

\l)' Kay'e  v.  Brett  (1850),  19  L.  J.  Ex.  346;   5  Ex.  269. 

(m)  Sanderson  v.   Bell  (1834),  3  L.  J.  Ex.  66;  2  Cr.   &  M.   304. 

(«)  Barker  v.  Gremiwood  (1837),  6  L.  J.  Ex.  (Eq.)  54;  2  Y.  &  C.  Ex.  414," 
Pearson  v.  Scott  (1878),  47  L.  J.  C.  705;   9  Ch.   D.  198. 

(o)   Vnderwood  v.  Nicholls  (1855),  25  L.  J.  C.  P.  79;   V  C  B.  238, 
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according  to  a  known  general  course  of  business  (p) ;  or  of  an 
insurance  broker  setting  off  losses  and  premiums  with  the  under- 
writer {q) .  Upon  the  same  principle  money  paid  in  to  the  London 
agent  of  a  country  bank  and  placed  to  the  credit  of  their  account  was 
held  to  be  payment  to  the  country  bank,  though  it  stopped  payment 
before  receiving  notice  of  the  credit  (r) . 

Payment  to  one  of  a  firm  of  partners  discharges  a  debt  to  the 
firm,  because  each  partner  is  general  agent  of  all  the  others  within 
the  scope  of  the  partnership  business  (s) .  And  the  receipt  of  money 
by  one  partner  in  the  ordinary  course  of  business  charges  the  firm  {t). 
But  if  the  debtor  has  notice  that  the  partner  in  receiving  the  pay- 
ment is  acting  without  authority  or  in  fraud  of  the  other  partners, 
the  payment  is  invalid  against  the  other  partners  (m)  . — A  solicitor 
retained  to  sue  is  authorised  to  receive  payment  of  the  debt  or 
damages,  until  the  authority  is  duly  revoked  {x) ;  but  payment  to 
a  solicitor  suing  without  authority  is  no  discharge  (y).  So  the 
solicitor  of  a  party  to  whom  costs  are  awarded  is  authorised  to 
receive  the  amount  (2) .  Payment  to  the  clerk  or  agent  of  the 
solicitor  retained  is  no  discharge  in  the  absence  of  a  special  authority 
to  receive  it;  nor  can  the  agent  having  received  payment  retain  the 
money  as  against  debts  due  to  him  from  his  principal  (a) .  Nor  is 
a  payment  made  to  the  clerk  of  a  solicitor  valid,  without  proving  his 
authority  to  receive  it  (6).  The  old  rule  of  law  which  required 
a  special  authority  to  entitle  a  solicitor  to  receive  for  his  client  money 
paid  in  discharge  upon  purchases  or  mortgages  of  land  has  been 
abrogated  by  the  Conveyancing  and  Law  of  Property  Act,  1881, 
s.  56,  which  enacts  that  "where  a  solicitor  produces  a  deed  having 
in  the  body  thereof  or  indorsed  thereon  a  receipt  for  consideration 
money,  the  deed  being  executed  or  the  indorsed  receipt  being  signed 

i-p)  Cattercdl  v.   Eindle  (1&67),  L.  B,.  2  C.  P.   368. 

(?)  Stewart  v.  Aberdein  (1838),  7  L.  J.  Ex.  292;  4  M.  &  W.  211;  Sweeting  v. 
Pmrce  (1860),  30  L.  J.  C.  P.  109;  9  C.  B.  N.  S.  534. 

(r)  Williams  v.  Deacon  (1849),  4  Ex.  397. 

(^)  Partnership  Act,  1890,  s.s.  5,  7;  Porter  v.  Tai/lor  (1817),  6  M.  &  S.  156. 

(0  St.  Aubyn  v.  Smart  (1868),  L.  R.  3  Oh.  646;  Biggs  v.  Bree  (1881),  51 
L.  J.  C.  263. 

(«)  Pieroy  v.  Fynney  (1871),  40  L.  J.  0.  404;  L.  E..  12  Eq.  69;  ante,  pp.  384, 
679. 

(a;)  Crozer  t.  PUUng  (1825),  3  L.  J.  K.  B.  131;  4  B.  &  C.  28;  Levi  v.  Abbott 
(1849),  19  L.  J.  Ex.  62;  4  Ex.  588. 

iy)  Robson  v.   Eaton  (1785),  1  T.  R.  62. 

(a)  Mason  v.   Whitehome  (1888),  7  L.  J.  C.  P.  293;  4  Bing.  N.   C.  692. 

(a)  Yates  v.  FrecUeton  (1781),  2  Doug.  622;  Perry  v.  turner  (1831),  1 
L.  J.  Ex.  13;  2  Or.  &  ,J.  89.  See  Ex  p.  Edwards  (1881),  51  L.  J.  Q.  B.  108; 
8  Q.  B.  D.  262. 

(6)  See  Kirton  v.  Brait/maite  (1836),  5  L.  J.  Ex.  165;  1  M.  &  W.  310 
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by  the  person  entitled  to  give  a  receipt,  the  deed  shall  be  sufficient 
authority  for  paying  the  same  to  the  solicitor"  (e).  It  was  decided 
that  this  section  did  not  apply  where  the  clients  of  the  solicitor  pro- 
ducing the  deed  were  trustees  {d) ;  but  this  decision  is  now  overridden 
by  the  Trustee  Act,  1893,  s.  17. 

Payment  by  an  agent  is  equivalent  to  payment  by  the  debtor;  and 
a  receipt  given  by  the  creditor  to  an  agent  of  the  debtor  acknow- 
ledging payment,  upon  faith  of  which  the  debtor  accounts  with  his 
agent  upon  the  footing  of  payment,  is  conclusive  against  the  creditor, 
though  the  agent  has  not  in  fact  paid  the  debt  (e).  A  mere  autho- 
rity given  to  an  agent  to  pay  a  debt  is  revocable,  and  gives  the  creditor 
no  claim  against  the  agent;  but  an  assignment  of  funds  to  an  agent 
or  trustee  for  the  payment  of  creditors  may  create  a  valid  trust  in 
their  favour.  Such  an  assignment,  unless  the  creditors  are  parties 
to  it,  or  unless  communicated  to  them  and  accepted  on  their  part, 
operates  merely  as  a  voluntary  agency  or  trust  for  the  benefit  of  the 
debtor  himself  and  is  revocable  (/) . — Payment  by  a  person  pro- 
fessing to  act  for  the  debtor,  though  without  authority  in  fact,  if  rati- 
fied by  the  debtor,  operates  as  a  payment  by  the  debtor  himself  (^r). 
The  ratification  may  be  made  after  the  commencement  of  an  action 
by  the  creditor  for  the  recovery  of  the  debt  {h) .  But  at  any  time 
before  ratification  by  the  debtor,  it  is  competent  for  the  creditor  and 
the  person  paying  the  debt  to  rescind  the  payment  and  return  the 
money,  and  the  debtor  then  remains  liable  (i). — A  payment  by  a 
third  party  without  any  actual  or  professed  authority  has  been  held 
to  be  inoperative  to  discharge  the  debtor  (fc) .  This  doctrine  no 
doubt  is  consonant  with  the  principles  of  English  law  regulating 
contracts  by  agents  for  undisclosed  principals  {I) ;  but  was  assailed 
in  a  later  decision  of  the  same  court  (m),  and  is  inconsistent  with 

(e)  See  Day  v.  Woolwich  Bg.  Soo.  (1889),  58  L.  J.  C.  280;  40  Ch.  D.  491; 
King  V.   Smith  (1900),  6-9  L.  J.  C.  598;    [1900]  2  Ch.  425. 

{d)  Re  Bellamy  and  Met.  Bd.  Whs.  (1883),  52  L.  J.  C.  870;   24  Ch.  D.  387. 

(e)  See  ante,  p.   677. 

(/)  Harland  v.  Sinks  (1860),  20  L.  J;  Q.  B.  126;  15  Q.  B.  713;  Johns  v. 
James  (1878),  47  L.  J.  C.  853;  8  Ch.  D.  744;  Kendersm  y.  Rothschilds  (1887),  56 
L.  J.  0.  471;  a£Eg.  (1886),  33  Ch.  D.  459.  See  Glegg  v.  Rees  (1871),  41 
L.  J.  C.  243;  L.  E..  7  Ch.  71. 

(g)  Belshaiv  v.   Bush  (1852),  22  L.  J.  C.  P.  24;   11  C.  B.   191. 

{h)  Belshaw  v.  Bush  (1852),  22  L.  J.  C.  P.  24;  11  C.  B.  191;  Simpson  v. 
ligginqton  (1855),  24  L.  J.  Ex.  312;   10  Ex.   845. 

(/)   W<iUer  V.   James   (1871),  40  L.  J.  Ex.   105;   L.   R.  6  Ex.   127. 

(/£)  James  v.  /.wr/cs  (1852),  22  L.  J.  C.  P.  73;   12  C.  B.   791. 

{I)   Keighley  v.   Burant  (1901),  70  L.  J.  K.  B.  662;    [1901]  A.  C.  240. 

(m)   Gooh  V.   TAsier  (1863),  32  L.  J.  C.  P.   121;    13  C.  B.   N.  S.  543. 
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a  ruling  in  the  reign  of  Henry  VI.  (n),  and  with  the  rule  of  the  civil 
law  "  debitor  em  ignarum  seu  etiam  invitum  solvendo  liberare 
possumus,"  and  this  view  has  since  prevailed  in  the  Cpurt  of 
Appeal  (o) .  The  ground  upon  which  this  adverse  view  is  based  i» 
the  fraud  practised  on  the  third  party.  To  the  illustration  chosen 
by  Willes,  J.,  of  composition  deeds,  where  the  fraud  practised  on  a 
third  party  regulates  the  rights  of  the  debtor,  may  be  added  the 
common  law  remedy  in  passing  off  cases  (p) .  Payment  of  a  debt 
by  a  third  party  may  be  made  with  the  intention  of  keeping  the 
debt  in  force  and  reserving  the  benefit  of  it,  and  unless  made  in 
payment  of  a  particular  debt  will  not  discharge  the  debtor  (q). — In 
the  case  of  bills  of  exchange,  the  acceptor  is  the  party  primarily 
liable  to  pay  it,  except  in  the  case  of  an  accommodation  acceptance, 
accordingly  payment  by  the  drawer  or  indorser  does  not  discharge  the 
acceptor  unless  made  by  the  party  accommodated,  and  the  holder 
may  recover  in  his  own  right,  or  as  trustee  for  the  drawer  or  indorser 
to  the  amount  paid  by  them  (r) .  And  the  bill  after  such  payment 
continues  negotiable  until  paid  by  the  acceptor  at  maturity  (s) .  But 
in  the  case  of  an  accommodation  acceptance  payment  by  the  drawer, 
he  being  the  party  primarily  liable,  discharges  the  bill(i).  Pay- 
ment at  or  after  maturity  by  or  on  behalf  of  the  acceptor  discharges 
the  bill  (u) ;  but  payment  before  maturity,  even  by  the  acceptor, 
is  a  discount  or  purchase  of  the  bill,  and  the  bill  continues 
negotiable  (a;) . 

It  is  a  general  rule  of  law,  "that  the  party  who  pays  money  has 
the  right  to  apply  that  payment  as  he  thinks  fit.  If  there  are  several 
debts  due  from  him  he  has  a  right  to  say  to  which  of  those  debts 

(n)  Pitzh.  Abr.  tit.  Barre,  pi.  166. 

(«>)  HiracMnd  Punamohand  v.   Temple  (1911),  80   L.   J.  K.   B.   1155;    [1912] 

2  K.  B.  330. 

(p)  Sykes  v.  Sykes  (1824),  3  B.  &  O.  541. 

(?)  Molntyre  v.  Miller  (1845),  14  L.  J.  Ex.  180;  13  M.  &  W.  725;  Lucas  v. 
WilUnson  (1856),  26  L.  J.  Ex.  13;  1  H.  &  N.  420;  Butler  v.  Rice  (1910),  79 
L.  J.  C.  652;   [1910]  2  Ch.  278. 

(r)  Bills  of  Exchange  Act,  1882,  a.  59  (2),  (3);  Jrnies  v.  Broadhurst  (1850),  9 
0.  B..  173.     See  Randall  v.  Moon  (1852),  21  L.  J.  C.  P.  226;   12  O.  B.  261. 

(«)  Bills   of  Exchange  Act,   1882,  s.   59    (2)    (b);    Callow  v.    Lawrence   (1814), 

3  M.  &  S.  95. 

(f)  Bills  of  Exchange  Act,  1882,  s.  59  (3);  Parr  v.  Jewell,  16  C.  B.  684; 
Ccmk  V.  Lister  (1863),  32  L.  J.  0.  P.  121;   13  'O.  B.  N.  S.  543. 

(«)  Bills  of  Exchange  Act,  1882,  s.  59  (1).  See  Bartrum  v.  Caddy  (1838),  8 
L.  J.  Q.  B.  31;  9  A.  &  E.  275;  Nash  v.  De  Freville  (1900),  69  L.  J.  Q.  B. 
484;   [1900]  2  Q.  B.  72. 

(a)  Morley  v.  Culverwell  (1840),  10  L.  J.  Ex.  35;  7  M.  &  W.  174;  Atten- 
horough  v.  Mackenzie  (1856),  25  L.  J.  Ex.  244.  See  Glasscock  v.  Ball  (1869) 
59  L.  J.  Q.  B.  51;  24  Q.  B.  D.  13. 
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the  payment  shall  be  applied"  («/).  If  the  creditor  do  not  consent 
to  apply  the  money  tendered  according  to  the  declared  intention  of 
the  debtor,  he  may  refuse  it;  but  if  he  in  fact  accepts  it,  he  must  apply 
it  to  the  account  on  which  it  is  paid;  and  what  he  then  says  to  the 
contrary  is  immaterial,  according  to  the  maxim,  "  non  quod  dictum, 
sed  quod  factum  est  inspicitur"  (z). 

All  appropriation  by  the  debtor  may  be  inferred  from  the  circum- 
stances, where  not  declared  in  express  terms.  If  a  man  sends  money 
to  another  and  that  other  receives  it,  the  first  point  to  be  ascertained 
is  what  was  the  intention  with  which  it  was  sent;  and  if  that  cannot 
be  ascertained  by  direct  proof,  it  must  be  got  at  by  circumstantial 
evidence;  and  whatever  is  the  intention  that  must  prevail  unless 
the  other  elects  to  return  the  money  (a) .  Accordingly  payment 
of  the  exact  amount  of  one  of  the  debts  is  presumptively  appro- 
priated to  the  discharge  of  that  debt;  payment  of  a  sum  with  dis- 
count deducted  is  presumptively  appropriated  to  a  debt  upon  which 
discount  may  be  claimed,  rather  than  to  a  debt  for  which  the  credit 
has  expired  (fe);  and  as  between  admitted  and  disputed  debts,  a 
payment  is  presumptively  referred  to  a  debt  admitted  (c) .  A  pay- 
ment made  in  answer  to  an  application  for  a  specific  debt  is  pre- 
sumptively made  in  discharge  of  the  debt  applied  for;  and  if  one 
payment  is  made  to  an  application  for  several  debts  of  a  like  kind 
it  is  presumptively  appropriated  proportionately  to  all  (d) .  A  pay- 
ment made  out  of  the  proceeds  of  the  sale  of  a  mortgaged  estate  is 
presumed  to  be  appropriated  to  the  discharge  of  the  mortgage 
debt  (e).  Where  a  payment  was  made  upon  an  account  contain- 
ing debts  for  rent  and  other  matters,  it  was  held  that  the  creditor 
could  raise  no  presumption  of  rent  remaining  unpaid  in  order  to 
claim  a  forfeiture  for  non-payment  (/) . — There  is  no  general  pre- 
sumption in  favour  of  a  surety  that  a  payment  is  appropriated  to  the 
debt  which  he  has  guaranteed,  though  he  was  not  informed  of  any 

(y)  Bayley,  J.,  Simson  v.  Ingham  (1823),  1  L.  J.  0.  S.  K.  B.  234;  2  B.  &C. 
72.     See  Grant,  M.  R.,  Clayton's  case  (1816),  1  Mer.  605. 

(z)  Croft  V.  Lumley  (1868),  27  L.  J.  Q.  B.  321;  6  H.  L.  C.  672;  Davenport 
V.  Reg.  (1877),  47  L.  J.  P.  C.  8;  3  Ap.  Ca.  115.  See  Say  v.  McLea  (1889),  58 
L.  J.   Q.  B.  293;  22  Q.  B.  D.  610. 

(a)  Knight-Bruoe,  L.  J.,  Nash  v.  Eodgson  (1855),  25  L.  J.  0.  188;  6 
De  G.  M.  &  G.  474. 

(6)  Marryatts  V.   White  (1817),  2  Stark.  102. 

(c)   Burn  v.   Boiilton   (1846),  15  L.  J.  C.  P.   97 ;   2  C.  B.   476. 

id)  S/ww  V.  Picton  (1825),  4  L.  J.  0.  S.  K.  B.  29;  4  B.  &  O.  715.  See 
Kirhpatriok  v.   S.  Aiistr.  Insoe.  (1886),  11  Ap.  Ca.   177. 

(e)   Yovnr,  v.  Enqlish  (1843),  13  L.  J.  C.  76;   7  Beav.   10. 

(/)  Loivther  v.   Henver  (1889),  58  L.  J.  C.  486;   41  Ch.   D.  248. 
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other  debts  when  he  gave  his  guarantee,  unless  the  payment  was 
demanded  at  his  request  (gr) .  And  in  the  absence  of  stipulation  to 
the  contrary,  either  the  debtor  or,  if  he  does  not,  the  creditor  may 
appropriate  a  payment  to  an  unguaranteed  debt  (h) .  But  a  creditor 
holding  a  security  which  covers  several  debts,  one  of  which  is 
guaranteed  by  a  surety,  must  appropriate  the  proceeds  of  the  security 
first  in  discharge  of  the  guaranteed  debt  (i) . — A  composition  for 
debts  implies  an  appropriation  of  payments  proportionately  to  every 
debt;  and  the  creditor  who  accepts  the  composition  upon  several 
debts  cannot  appropriate  the  whole  amount  to  some  only  in  preference 
to  others  for  which  he  may  have  other  remedies  (fc).  Consequently 
if  one  of  the  debts  or  any  part  of  a  debt  be  guaranteed  by  a  surety, 
the  creditor  must  allow  the  composition  in  reduction,  and  charge 
the  surety  only  for  the  balance  (I) ;  and  if  the  surety  has  previously 
paid  the  debt  in  full,  the  creditor  will  be  trustee  for  him  as  to  the 
composition  upon  that  debt  (m) .  The  same  rule  applies  with 
dividends  in  bankruptcy;  they  are  appropriated  rateably  in  payment 
of  all  the  debts  (w) . 

In  banking  accounts  and  accounts  of  a  like  kind  which  are  passed 
between  the  parties  and  accepted  as  correct,  as  a  general  rule,  "  there 
is  no  room  for  any  other  appropriation  than  that  which  arises  from 
the  order  in  which  the  receipts  and  payments  take  place  and  are 
carried  into  the  account;  presumably  it  is  the  sum  first  paid  in  that 
is  first  drawn  out;  it  is  the  first  item  on  the  debit  side  of  the  account 
which  is  discharged  or  reduced  by  the  first  item  on  the  credit  side; 
the  appropriation  is  made  by  the  very  act  of  setting  the  two  items 
against  each  other.  Upon  that  principle  all  accounts  current  are 
settled,  and  particularly  cash  accounts "  (o).  Accordingly  where 
onp  of  a  firm  of  partners  dies  or  retires,  and  the  surviving  or  con- 
tinuing partners  carry  on  the  dealings  with  a  creditor,  joining  the 
transactions  of  the  old  and  new  firms  in  one  entire  account,  payments 

(?)  Williams  v.  Eawlinson  (1825),  3  L.  J.  C.  P.  164;  3  Bing.  71;  Shaiv  v. 
Pieton  (1825),  4  L.  J.  0.  S.  K.  B.  29;  4  B.  &  C.  715;  Wright  v.  mcklin<;r 
(1866),  36  L.  J.  0.  P.  30;  L.  E..  2  C.  P.  199. 

(A)  Re  Sherry  (1884),  53  L.  J.  C.  404;   25  Ch.  D.  692. 

(0  Pearl  v.  Deacon  (1867),  26  L.  J.  C.  761;  1  De  G.  &  J.  461;  Kinnaird  v. 
Webster  (1878),  48  L.  J.  C.  348;   10  Ch.  D.  139. 

(k)  Thompson  v.   Hudson   (1871),  L.  R.  6  Ch.   320. 

(I)  Bardwell  v.  Lydall  (1831),  9  L.  J.  C.  P.  148;  7  Bing.  489;  Gee  v.  Pack 
(1863),  33  L.  J.  Q.  B.  49.  See  SUis  v.  Emmanuel  (1876),  46  L.  J.  Ex.  28; 
1  Ex.  D.  157. 

(m)  Paley  v.    Field  (1806),   12  Ves.  435. 

(»)  Raikes  v.  Todd  (1838),  8  X,.  J.  Q.  B.  35;  8  A.  &  E.  846.  See  Martin  v. 
Brecknell   (1813),   2  M.   &  S.  39. 

(o)  Grant,  M.  R.,  Clayton's  case  (1816),  1  Mer.  608;  Tud.  L.  C.  Merc.   1. 
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entered  in  the  account  by  tho  continuing  partners  are  presumptively 
appropriated  to  the  earlier  debts  and  in  discharge  of  the  old  firm; 
and  conversely,  credits  entered  to  a  debtor  of  the  firm  are  pre- 
sumptively appropriated  to  his  earlier  debts  (p) .  The  same  principle 
applies  to  the  accounts  of  a  cost  book  mining  company,  notwith- 
standing changes  in  the  shareholders  (q) ;  and  to  the  accounts  between 
a  joint  stock  company  and  their  banker  in  favour  of  former  share- 
holders, who  are  exonerated  from  contributing  to  the  balance  due 
on  winding  up  the  company,  if  sufficient  payments  have  been  made 
to  the  bank  to  discharge  what  was  due  when  they  ceased  to  be  share- 
holders (r) .  Such  appropriation  of  payment  in  account  will  discharge 
a  lien  which  the  banker  holds  upon  title-deeds  foi>  advances  to  a 
customer  (s) ;  and  will  displace  the  priority  of  a  banker  as  mort- 
gagee in  favour  of  a  subsequent  incumbrancer  who  has  taken  his 
security  subject  to  the  banker's  charge  (t);  and  will  take  the  balance 
of  the  account  out  of  the  Statute  of  Limitations,  though  the  earlier 
items  were  barred  by  the  statute  (m)  .  The  principle  is  applied 
although  it  may  affect  the  rights  of  third  parties  (x) .  It  is,  how- 
ever, essential  that  there  should  be  an  account  current  between  the 
parties  (2/). — But  the  above  presumption  of  payment  in  banking 
and  other  like  accounts  may  be  rebutted  by  evidence  of  a  different 
intention:  as  that  the  entry  was  of  a  payment  by  a  bill  which  was 
found  to  be  forged  (z) ;  or  that  the  entry  was  fraudulent  (a) :  or 
generally  from  the  way  in  which  the  accounts  are  rendered  (b) . 

Where  there  is  no  appropriation  by  the  debtor,  either  in  terms  or 
by  inference  from  circumstances,  the  creditor  has  the  right  of  appro- 
priation. "According  to  the  Law  of  England  the  debtor  may,  in 
the  first  instance,  appropriate  the  payment,  solvitur  in  modum 
solveniis ;  if  he  omit  to  do  so,  the  creditor  may  make  the  appropria- 

{/})  Clay  ion's  case  (1816),  1  Mer.  572;  Tud.  L.  C.  Merc.  1;  Brooke  v.  Endcrby 
(1820)  2  Br.  &  B.  70;  Holland  v.  Teed  (1848),  7  Ha.  50;  Hooper  v.  Keay 
(1875)i  1  Q.  B.  D.  178. 

{g)  Geuke  v.  Jackscn  (1866),  36  L.  J.  C.  P.  108. 

(»-)  Bateman's  case  (1873),  42  L.  J.  0.  577. 

(s)  Londmi  and  Co.  Bk.  v.  Ratalife  (1881),  51  L.  J.   G.  28;  6  Ap.  Oa.  722. 

(0  Heeley  v.   Lloyds  Bk.   (1912),  81  L.  J.  Oh.  697;   [1912]   A.  C.   756. 

(«)  See  ante,  p.   66H;   poH,  p.  689. 

(x)  Re  Stenning,   [1895]  2  Oh.  433. 

(y)  The  Mecca  (1897),  66  L.  J.  P.  86;   [1897]  A.  C.  286. 

(z)  Bdl  V.   Buckley   (1856),  25  L.  J.  Ex.   163;   11  Ex.  631. 

(«)  Lacey  v.  Hill  (1878),  47  L.  J.  C.  61;  4  Cli.  D.  537. 

(b)  Henniker  v.  Wigg  (1843),  4  Q.  B.  792;  City  Discount  Co.  v.  McLean 
(1874),  43  L.  J.  C.  P.  344;  L.  R.  9  C.  P.  692;  Tlw  Mecca  (1907),  66  L.  J.  P. 
86;   [1907]  A.   0.  286. 
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tion,  recipitur  in  modum  reeipientis"  (c).  The  creditor  may 
appropriate  such  payment  to  the  debt  for  which  he  has  an  inferior 
remedy  or  security:  as  a  simple  contract  debt  instead  of  a  specialty 
debt(d);  or  to  an  equitable  debt  instead  of  a  legal  debt(e);  or  to 
a  debt  which  is  unguaranteed,  instead  of  one  for  which  he  has  a 
surety  (/) .  But  he  cannot  appropriate  the  payment  to  a  disputed 
debt  (g) .  Upon  the  same  principle  a  creditor  holding  a  security 
covering  several  debts  may  apply  the  proceeds  of  the  security  to  any 
one  of  the  debts  in  preference  to  the  others  (h) ;  unless  one  of  the 
debts  is  guaranteed  by  a  surety,  in  which  case  the  surety  becomes 
entitled  to  the  benefit  of  the  securities  for  the  debt  (i). — The  creditor 
may  appropriate  the  payment  to  a  debt  which  he  could  not  recover 
by  action,  if  supported  by  a  sufficient  consideration:  as  a  debt  under 
a  contract  within  the  Statute  of  Frauds  (k) ;  a  debt  of  the  solicitor 
of  a  corporate  body  for  his  bill  of  costs,  which  he  could  not  recover 
by  action  for  want  of  a  retainer  under  the  corporate  seal  (l);  a  debt 
for  spirituous  liquors  supplied  under  circumstances  which  create  a 
statutory  disability  to  sue  (m) .  But  where  a  builder  had  executed 
a  building  contract,  and  extra  works  for  which  he  had  not  the 
authority  required  by  the  contract,  it  was  held  that  he  had  no  legal 
or  equitable  claim  for  the  extra  works  to  which  he  could  appropriate 
a  payment  (n) .  And  a  solicitor  having  received  a  payment  on 
account  of  his  bill  of  costs  cannot  appropriate  it  to  the  taxable  charges 
and  leave  the  non-taxable  charges  for  recovery  by  action  (o). — The 
creditor  may  appropriate  a  general  payment  on  account  to  a  debt  then 
barred  by  the  Statute  of  Limitations,  instead  of  more  recent  debts 
then  due.  But  the  appropriation  by  the  creditor  only  does  not 
constitute  such  part  payment  of  a  debt  as  will  take  the  balance  out 
of  the  operation  of  the  statute;  it  requires  an  appropriation  by  the 
debtor  himself  to  operate  as  an  admission  of  the  balance  remaining 

(e)  Tindal,  O.  J.,  Mills  v.  Fowkes  (1839),  8  L.  J.  C.  P.  750;  5  Bing.  N.  0. 
461. 

(d)  Peters  v.  Anderson  (1814),  5  Taunt.  596. 

(«)  Bosanquet  v.  Wray  (1816),  6  Taunt.  697.  See  Goddard  v.  Hodges  (1832), 
2  L.  J.  Ex.  20;  1  Cr.  &  M.  33. 

if)  Re  Sherry  (1884),  53  L.  J.  C.  404;  25  Ch.  D.  692. 

(9-)  Burn  v.  Boulton  (1846),  15  L.  J.  C.  P.  97;  2  C.  B.  476. 

(A)  Ba  p.  BicTcin  (1875),  44  X,.  J.  Bk.  113;  L.  R.  20  Eq.   767. 

(»)  See  ante,  pp.    317,  687. 

(h)  Abbott,  0.  J.,  Mai/field  v.  Wadsley  (1824),  3  L.  J.  O.  S.  K.  B.  31;  3 
B.  &  C.  36a. 

(0  Arnold  v.   Poole  (Mayor)  (1843),  12  L.  J.  C.  P.   97;   4  Man.   &  G.  860. 

(«)  Philpott  v.  Jones  (1834),  4  L.  J.  K.  B.  65;  2  A.  &  E.  41. 

(«)  Zamprell  v.  Billericay   Union  (1849),  18  L.  J.  Ex.   282;   3   Ex.  283. 

(o)  James  v.  Child  (1832),  2  L.  J.  Ex.  78;  2  Cr.  &  J.  687. 

L.  44 
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due(p).  Where  a  person  indebted  upon  three  promissory  notes, 
two  of  which  were  then  barred  by  the  statute,  paid  a  sum  on  account 
of  interest  generally;  it  was  held  that  it  must  be  presumed  that  he 
intended  the  payment  either  upon  all  three  notes,  or  upon  the  later 
only,  to  which  the  creditor  might  appropriate  the  payment  {q) . — 
The  creditor  may  exercise  his  right  of  appropriation  at  any  time 
before  verdict  or  judgment,  whilst  the  position  of  the  debtor  remains 
unaltered;  and  he  is  not  bound  by  an  intended  appropriation  until 
it  has  been  communicated  to  the  debtor;  he  is  not  concluded  by  entries 
in  his  own  books  or  accounts,  or  in  a  pass-book  of  the  debtor,  until 
the  account  has  been  delivered  to  and  accepted  by  the  debtor,  but 
after  the  creditor  has  made  an  appropriation  he  is  precluded  from 
altering  the  statement  of  account  in  this  respect  ir) .  And  the 
creditor  has  no  right  of  appropriation  of  a  payment  received  from 
a  third  party  without  the  knowledge  of  the  debtor  (s). 

If  neither  the  debtor  nor  the  creditor  make  any  ajipropriation, 
the  law  appropriates  the  payment  upon  equitable  principles;  and 
pi-ima  facie  to  the  earlier  debt(i).  Where  a  broker,  contracting  as 
principal,  sold  and  delivered  several  parcels  of  goods  to  his  employer, 
who  paid  a  sum  to  his  general  account  with  the  broker;  the  broker 
having  become  insolvent,  it  was  held  that  the  payment  should  be 
apportioned  between  the  several  owners  of  the  goods  sold,  leaving 
the  balance  only  due  upon  each  sale  (m)  .  Where  there  are  two 
contracts  one  lawful  and  the  other  void  for  illegality,  the  law  appro- 
priates a  general  payment  to  the  legal  debt;  though  if  a  payment 
is  expressly  appropriated  to  the  illegal  contract,  the  money  cannot 
be  recovered  back  (a;). 

(/;)  Uilh  V.  Fowkes  (1839),  8  L.  J.  C.  P.  750;  5  Bing.  N.  C.  455;  Fnend 
V.  Yomg  (1897),  66  L.  J.  C.  737;  [1897]  2  Ch.  421;  He  Boswell  (1906),  75 
L.  J.  C.  234,  658;    [1906]  2  Ch.  359. 

(?)  Nash  V.  Hodgson  (1856),  25  L.  J.  0.  186;  6  De  G.  M.   &  G.  474. 

(r)  Grant,  M.  E.,  Clayton's  ease  (1816),  1  Mer.  606;  Tud.  L.  C.  Merc.  1; 
Simson  v.  Ingham  (1823),  1  L.  J.  0.  S.  K.  B.  234;  2  B.  &  C.  65;  Hooper  v. 
Kmy  (1875),  1  Q.  B.  D.  178;  Fnend  v.  Young  (1897),  ftS  L.  J.  C.  737;  [1897] 
2  Ch.   421;   Smith  v.  Betty  (1903),  72  L.  J.  K.   B.  853;    [1903]   2  K.  B.  S17. 

(s)   Waller  v.  Laey  (1840),  9  L.  J.  C.  P.  217;   1  Man.  &  G.  54. 

It)  Grant,  M.  R.,  Clayton's  case  (1816),  1  Mer.  606;  Tud.  L.  C.  Merc.  1; 
Tindal,  C.  J.,  ilills  v.  Fowkes  (1839),  8  L.  J.  C.  P.  750;  5  Bing.  N.  0.  461; 
Ccrplaiid  v.   Toulmin  (1840),  7  CI.  &  F.  349;   5  E.  K.   1102. 

(w)   Faveno  v.  Bennett  (1809),  11  East,  36. 

(x)  Wright  v.  Zaing  (1824),  3  B.  &  C.  165;  Philpoti  v.  Jones  (1834),  4  L.  J. 
K.  B.  65;  2  A.  &  E.  41. 
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Form  of—  effect  in  estoppel — release  by  agreement  not  under  seal  .  .     691 

Construction  of  release  : — release  of  actions,  debts,  and  demands — 
general  release  restricted  by  recital  and  object  of  deed — con- 
ditional release- -covenant  not  to  sue 692 

Release  of  co-debtor — reserve  of  remedies  against  co-debtor — 
reserve  of  remedies  against  surety 695 

Brelease  by  co-creditor — release  obtained  by  collusion  and  fraud. . . .     697 

The  term  release  applies  to  the  discharge  of  a  right  of  action  hy  act 
of  the  party  entitled.  Eelease  of  a  right  of  action,  whether  the 
cause  arose  upon  simple  contract,  or  contract  under  seal,  or  contract 
■of  record,  is  required  by  common  law  to  be  made  by  a  deed  under 
seal  {a) ;  unless  given  upon  a  valid  consideration,  or  by  way  of  accord 
and  satisfaction  (6).  A  release  under  seal,  being  subject  to  the  rules 
and  incidents  of  a  contract  under  seal,  does  not  require  a  consideration 
to  support  it,  either  at  law  or  in  equity  (c);  the  acceptance  of  the 
release  hy  the  releasee  is  presumed  {d) ;  and  if  made  by  a  deed  inter 
partes,  it  cannot  operate  directly  as  a  release  to  a  person  not  party 
to  the  deed  (e).  The  appointment  of  a  debtor  to  be  executor  of  his 
creditor's  will  operated  as  a  release  at  the  Common  law,  but  not  in 
equitj'  except  under  exceptional  circumstances  (/). — A  release  under 
seal  also  operates  in  estoppel  against  the  party  executing  it,  according^ 
to  its  terms  {g) ;  and  no  exception  or  modification  of  a  release  under 

(a)  Co.  Lit.  264  a,  b;  291  a;  Earris  v.  Goodwyn  (1841),  10  L.  J.  C.  P.  62; 
2  Man.  &  G.  405;  Barker  v.  St.  Quintin  (1844),  13  L.  J.  Ex.  144;  12  M.  &  W. 
441. 

(6)  Lyon  v.  Tomkies  (1836),  5  L.  J.  Oh.  260;  1  M.  &  W.  603;  Vandaleuf  v. 
Blagrave  (1843),  6  Beav.  565;  affd.  (1547),  17  L.  J.  Ch.  47;  l>e  Sussohe  v. 
Alt  (1878),  47  L.  J.  C.  381;  8  Ch.  D.  286. 

(o)  Pinnel's  case  (1602),  5  Co.  117  b;  Brett,  M.  E.,  Re  Garnett  (1884),  31 
Oh.   D.   8. 

(<?)  See  ante,  p.    97. 

(e)  See  ante,  p.  303.  And  see  Ex  p.  Halifax  Joint  Stock  Bk.  (1877),  46 
L.  J.  Bk.  65;  5  Ch.  D.  46. 

(/)  Cheetham  v.  Ward  (1797),  1  B.  &  P.  630;  Freakley  v.  Fox  (1829),  9 
3.  &  0.  130;  Re  Pink  (1912),  81  L.  J.  C.  753;   [1912]  2   Oh.,  52S, 

(?)  See  ante,  p.  677. 

44  (2) 
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seal  by  a  mere  parol  agreement  or  understanding  between  the  parties 
at  the  time  of  its  execution  could  be  pleaded  at  common  law  (h). 
But  in  equity  it  may  be  corrected  or  set  aside  upon  sufficient  grounds, 
as  for  fraud  or  mistake;  and  under  the  Judicature  Act  the  like  juris- 
diction may  be  exercised  in  all  divisions  of  the  High  Court.  Thus 
it  may  be  shown  that  the  amount  for  which  the  release  purports  to 
have  been  given  was  stated  under  a  mistake  (*);  or  that  it  was 
executed  in  ignorance  of  the  rights  of  the  parties  (fc);  or  that  the 
release  was  worded  in  general  terms  in  ignorance  of  the  claim  to  which 
it  was  afterwards  sought  to  apply  it  contrary  to  the  intention  (I). 

A  release,  or  agreement  amounting  to  a  release,  upon  a  valid  con- 
sideration and  in  the  form  of  a  binding  contract,  though  not  under 
seal,  may  be  effectual  in  equity  in  discharge  of  the  debt;  but  a 
voluntary  release  without  deed  and  without  consideration  is  equally 
inoperative  in  equity  and  in  law  (m').  "A  mere  waiver  signifies 
nothing  more  than  an  expression  of  intention  not  to  insist  upon  the 
right;  which  in  equity  will  not,  without  consideration,  bar  the  right 
any  more  than  at  law  accord  without  satisfaction  would  be  a  plea  "(ra). 
A  representation  made  by  the  creditor  to  his  debtor  of  his  release  or 
abandonment  of  the  debt,  which  the  debtor  acts  upon  to  the  material 
alteration  of  his  position,  may  operate  in  equity  as  effectually,  to 
the  extent  to  which  it  is  acted  upon,  as  if  the  creditor  had  in  fact 
executed  a  release  (o). — Bills  of  exchange  and  promissory  notes  are 
regulated  by  rules  founded  on  the  custom  of  merchants  and  not  by 
the  common  law;  and  the  liability  upon  these  instruments,  both  before 
and  after  they  have  become  due  and  payable,  may  be  discharged  by 
the  holder  by  express  renunciation  or  waiver  without  deed  and  with- 
out consideration  (p). 

A  release  of  all  actions  includes  not  only  actions  pending  but  also 
debts  and  causes  of  action  then  existing;  but  it  does  not  extend  to 


(A)  Brooks  v.  Stziart  (1839),  8  L.  J.  Q.  B.  184;  9  A.  &  E.   854. 

(i)  Brooke  v.  Ilaymes  (1868),  L.   R.  6  Eq.   25. 

Ik)  Re  Garnett  (1884),  31  Oh.  D.  1. 

(J)  Lyall  V.  Edwards  (1861),  30  L.  J.  Ex.  193;  6H.  &  N.  337;  Eocles.  Commrs. 
V.  N.  E.  Ry.  (1877),  47  L.  J.  0.  20;  4  Oh.  D.  845. 

(m)  Peace  v.  Hains  (1853),  11  Hare,  151;  Taylor  v.  Manners  (1865),  35 
L.  J.  0.  128;  L.  K.  1  Oh.  48. 

(«)  Grant,   M.  R.,   Staokhouse  v.    Barnston   (1805),   10   Ves.   466. 

(o)  Flower  v.  Marten  (1837),  2  M.  &  Or.  459;  Yeomans  v.  Williams  (1865),  35 
L.  J.  C.  283;  L.  R.  1  Eq.  184. 

(p)  Bills  of  Exchange  Act,  1882,  s.  62;  Re  George  (1890),  59  L.  J.  C.  709;  44 
Ch.  D.  627;  Edwards  v.  Walters  (1896),  65  L.  J.  C.  557;  [1896]  2  Oh.  157. 
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judgments,  and  executions  (q).  A  release  of  all  actions  does  not 
discharge  a  covenant  before  breach,  as  a  covenant  to  build  a  house, 
or  to  repair,  or  to  pay  rent,  or  to  make  an  estate;  because  at  the 
time  of  the  release  there  is  no  debt  or  cause  of  action  existing;  but 
a  release  of  all  covenants  is  a  good  discharge  of  the  covenant  before 
it  is  broken  (r) .  A  release  of  all  debts  or  duties  extends  to  all  things 
that  are  then  certain,  and  therefore  discharges  judgments  and  execu- 
tions; but  it  does  not  extend  to  a  liability  to  account,  the  result  of 
which  is  uncertain  (s).  It  extends  to  debts  then  due  though  payable 
at  a  future  time;  but  it  does  not  discharge  contingent  debts  payable 
upon  the  happening  of  an  uncertain  event  (t).  Nor  can  it  discharge 
debts  or  liabilities  incurred  subsequently  to  the  release :  as  the  accept- 
ance of  a  bill  after  a  release  given  to  the  drawee  (w) .  A  release  of 
all  claims  and  demands  is  the  most  extensive  form  of  release,  and 
discharges  all  covenants,  conditions,  obligations,  contracts  and 
remedies,  and  all  actions  and  executions  (x).  If  given  after  the 
commencement  of  an  action  it  discharges  not  only  the  debt  or  cause 
of  action  but  also  the  claim  for  damages  and  costs,  and  may  be  pleaded 
generally  to  the  action  (y).  The  release  of  a  debt  also  discharges 
all  securities  held  for  the  debt,  as  against  the  debtor  {z) . 

A  release  is  construed  by  reference  to  the  state  of  facts  actually 
existing  or  contemplated  at  the  date  yfhea  it  was  executed  (a). 
Accordingly  a  release  in  general  terms  is  construed  ars  restricted  by 
the  recitals  in  the  deed  (6).  A  release  of  all  actions  whatsoever  was 
construed  as  restricted  in  operation  by  a  recital  stating  the  object  of 
the  deed  to  be  the  putting  an  end  to  actions  then  pending  between 
the  parties;  and  evidence  was  admitted  to  direct  and  restrain  the 
application  of  the  release  to  the  actions  intended  (c).  Upon  this 
principle  a  general  release  by  a  creditor  having  a  separate  debt,  and 

(j)  Co.  Lit.  285  a;  AltMm's  oase  (1610),  8  Co.  150  b. 

(»■)  Hoe's  case  (1593),  5  Co.  71  a;  Hancock  v.  Field  (1607).  Ci-o.  Jac.  170; 
Witton  V.  Bye  (1618),  Cro.  Jac.  486. 

(«)  Co.  Lit.  291  a. 

it)  Hoe's  case  (V^Z),  5  Co.  70  b;  Althiwi's  case  (1610),  8  Co.  153  a;  Tynan 
V.  Bridges  (1612),  Cro.  Jac.  300. 

(m)  Ashton  V.  Freestun  (1840),  10  L.  J.  C.  P.  53;  2  Man.  &  G.  1;  Hartley  v. 
Manton  (1842),  13  L.  J.  Q.  B.  61;  5  Q.  B.  247. 

(a:)  Altham's  ease  (1610),  8  Co.  153  b. 

(y)  Tetley  v.  Wanless  (1867),  36  L.  J.  Ex.   153;  L.  R.  2  Ex.   275. 

(z)  Cowper  v.  Gre&n  (1841),  10  L.  J.  Ex.  346;  7  M.  &  W.  633. 

(a)  Fazakerly  v.  McKnight  (1856),  26  L.  J.  Q.  B.  30;  6  E.  &  B.  795;  Lyall 
V.  Edwards  (1861),  30  L.  J.  Ex.  193;  6  H.  &  N.  337;  L.  i  S.  IV.  Ry.  v.  Black- 
more  (1870),  39  L.  J.  C.  713;  L.  R.  4  H.  L.  610. 

(J)  Turner  v.  Turner  (1880),  14  Oh.  D.  829;  Danby  v.  Coutts  (1885),  54  L.  J.  0. 
577;  29  Ch.  D.  600;  Se  Perkins  (1898),  67  L.  J.  C.  454;  [189«]  2  Ch.   182. 

(o)  Simons  v.  Johnson  (1832),  1  L.  J.  K.  B.  98;  3  B.  &  Ad.    175. 
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also  a  joint  debt  as  partner  with  others,  due  from  the  releasee,  is 
construed  as  presumptively  restricted  to  the  separate  debt  (d).  And 
a  release  of  debts  given  to  a  debtor  owing  a  separate  debt,  and  also 
a  joint  debt  as  partner  in  a  firm  indebted  to  the  same  creditor,  is 
presumptively  restricted  to  his  separate  debt  (e).  Where  a  release 
of  debts  was  executed  by  creditors,  with  a  blank  left  for  filling  in 
the  amount  of  the  debts;  it  was  held  that  though  it  could  not  be 
filled  in  after  execution,  the  deed  operated  as  a  release  of  the  existing 
debts,  which  might  be  proved  by  extrinsic  evidence  (/). 

A  release  may  be  conditional  upon  the  happening  of  some  event 
or  contingency:  as  in  a  deed  of  composition  with  creditors,  providing 
that  if  any  creditor  sue  for  his  debt  before  the  time  allowed  for 
payment  of  the  composition,  the  deed  may  be  pleaded  in  bar  as  a 
release  (g);  and  in  a  deed  of  arrangement,  that  the  debtor  was  to 
carry  on  his  business  during  a  certain  time  for  the  benefit  of  his 
creditors,  and  if  any  creditor  should  interfere  with  him  during  that 
time,  the  deed  might  be  pleaded  in  bar  to  an  action  by  that  CTeditoi(Ji)  - 
The  effect  of  the  conditional  release  under  such  deeds  extends  only 
to  an  action  or  proceedings  for  the  debt  brought  contrary  to  the 
terms  of  the  deed;  but  not  to  discharge  the  debt  itself,  so  as  to 
deprive  the  creditor  of  his  claim  to  the  composition  (i). — A  release 
may  also  be  subject  to  a  condition  subsequent  defeating  it  in  a  certain 
event;  as  in  the  case  of  a  deed  of  composition  with  creditors  con- 
taining a  release,  with  a  proviso  that  if  default  be  made  in  payment 
of  the  composition  the  deed  shall  be  void  and  the  creditors  remitted 
to  their  original  claims  (fc). 

A  covenant  made  by  a  creditor  with  his  debtor  not  to  sue  him  at 
any  time  for  the  debt,  though  it  does  not  in  terms  release  the  debtor, 
yet  is  held,  upon  the  principle  of  avoiding  circuity  of  action,  to  be 
equivalent  in  effect  to  a  release,  and  may  be  so  pleaded  in  an  action 
against  the  debtor  (l).  But  it  is  not  available  as  a  release  in  an  action 
against  the  debtor  sued  jointly  with  another  for  a  joint  debt,  and  the 

(d)  Bain  v.  Cooper  (1842),  11  L.  J.  Ex.  325;  9  M.  &  W.  701. 

(e)  Ex  p.  Kirh  (1877),  46  L.  J.  Bk.  101;  5  Ch.  D.  800.  And  see  Ex  p. 
Halifax  Joint  StocJc  Bk.    (1877),   46  L.   J.   Bk.  65;   5   Oh.   D.   46. 

(/)  Harrhy  v.  Wall  (1817),  1  B.  &  Aid.  103;  Fnzaherly  v.  McKnight  (1856).  26 
L.  J.  Q.  B.  30;  6  E.  &  B.  795. 

(?)   Corner  v.  Sweet  (1866),  35  L.  J.  C.   P.   161;  L.  R.   1   0.    P.  456. 

{h)   Gibbmis  v.  Vouillon  (1849),  19  L.  J.  C.  P.   74;  8  C.  B.   483. 

(»)   Ellia  V.  M'llenry  (1871),  40  L.  J.  C.  P.  109;  L.  R.  6  0.    P.  228. 

(h)  Newington  v.  Levy  (1870),  40  L.  J.  C.  P.  29;  L.  R.  6  C.  P.  180;  Hall  v. 
Levy  (1874),  44  L.  J.  C.  P.  89;   L,  R.  10  0.  P.   154. 

(0  Per  cur.  Ford  v.  Beech  (1848),  17  L.  J.  Q.  B.  114;  11  Q.  B.  871.  Sea 
Ledger  v.  Stanton  (1862),  2  J.  &  H.  687. 
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remedy  of  the  covenantee  is  then  only  for  the  breach  of  covenant  in 
suing  him;  nor  is  it  available  in  an  action  against  the  other  joint 
debtor  sued  separately  (to);  nor  in  an  action  brought  by  the  cove- 
nantor jointly  with  another  in  respect  of  a  joint  debt  (re).  And  a 
covenant  not  to  sue  made  with  a  debtor  jointly  with  other  covenantees, 
and  not  severally,  is  not  available  to  the  debtor  as  a  release  of  his 
several  liability  (o).  A  covenant  by  the  obligee  of  a  bond  not  to 
sue  the  obligor  and  to  indemnify  him  in  case  of  his  assigning  it,  was 
construed  as  excepting  an  assignment,  and  therefore  not  pleadable 
as  a  release  in  an  action  brought  for  the  benefit  of  an  assignee  (p)  .— 
A  covenant  not  to  sue  for  a  limited  time  operates  as  a  covenant  only, 
and  cannot  be  pleaded  as  equivalent  to  a  release  {q) .  And  a  simple 
contract  not  to  sue  for  a  limited  time  operates  by  way  of  contract 
only  and  cannot  be  pleaded  in  bar  of  an  action  (r).  But  a  covenant 
not  to  sue  for  a  limited  time,  with'  a  condition  suspending  the  right 
of  action  during  that  time,  operates  as  a  conditional  release,  and 
may  be  pleaded  in  bar  to  an  action  brought  within  the  time  (s). 
A  covenant  or  agreement  not  to  sue  a  debtor  for  a  limited  time  dis- 
charges a  surety  for  the  debt  (i). 

The  release  of  one  of  co-debtors  jointly,  or  jointly  and  severally 
liable  for  the  same  debt,  releases  all  (m).  The  release  of  one  of 
debtors  severally  and  not  jointly  liable  for  the  same  debt,  not  being 
in  the  relation  of  principal  and  surety,  does  not  discharge  the 
others  (x). — ^At  common  law  the  effect  of  an  absolute  release  under 
seal  of  one  of  co-debtors  in  discharging  the  others  could  not  be  met 
by  a  merely  parol  agreement  to  the  contrary  («/).  But  a  release  of 
one  of  co-debtors  may  be  qualified  by  an  express  proviso  or  reserva- 
tion of  the  remedies  of  the  creditor  against  the  other  co-debtors;  and 
the  release  in  such  form  operates  only  between  the  parties  to.  it,  and 

(m)  Bean  v.  Newhull  (1799),  8  T.  E.  168;  Mutton  v.  Eyre  (1815),  6  Taunt. 
289.     See  Henderson  v.  Stobart  (1850),  19  L.  J.  Ex.  135;  5  Ex.  99. 

(»)   Walmesley  v.  Cooper  (1839),  10  L.  J.  Q.  B.   49;  11  A.   &  E.    216. 

(o)  Salmon  v.  Webb  (1852),  3  H.  L.  C.  510. 

(p)  Morley  v.   Frear  (1830),  8  L.  J.  0.   S.   C.  P.    176;   6  Bing.    5417. 

(?)  TUmUeby  v.  Barron  (1838),  7  L.  J.  Ex.  128;  3  M.  &  W.  210;  Ratf  v. 
Jones  (1865),  19  C.  B.  N.  S.  416. 

()■)  Ford  V.  Beech  (1848),  17  L.  J.  Q.  B.  114;  11  Q.  B.  852.  See  S.  0.  in 
equity  sub  nom.  Beech  v.   Ford  (1848),  7  Ha.  208. 

(s)   Walker  v.  Nevill  (.18©4),  34  L.  J.  Ex.  73;  3  H.  &  C.  403. 

(*)  Moss  V.  Hall  (1850),  19  L.  J.  Ex.  205;  5  Ex.  46;  Bolton  v.  Buekenham 
(1890),  60  L.  J.  Q.  B.  261;  [1891]  1  Q.  B.  278. 

(«)  Cheetham.  v.  Ward  (1797),  1  B.  &  P.  630;  Re  E.  W.  A.  (1901).  70 
L.  J.  K.  B.  810;   [1901]  2  K.  B.  642. 

(x)  Collins  V.  Prosser  (1823),  1  L.  J.  0.  S.  K.  B.  212;  IB.   &  C.  682. 

(y)  See  ante,  p.  692, 
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with  the  same  effect  as  a  covenant  not  to  sue  (z) .  "  The  reason  why 
a  release  to  one  debtor  releases  all  jointly  is,  because,  unless  it  was 
held  to  do  so,  the  co-debtor  after  paying  the  debt,  might  sue  him 
who  was  released  for  contribution,  and  so  in  effect  he  would  not  be 
released;  but  that  reason  does  not  apply  where  the  debtor  released 
agrees  to  such  a  qualification  of  the  release  as  will  leave  him  liable 
to  any  rights  of  the  co-debtor  "  (a).  So  a  creditor  of  a  firm  of 
partners  may  release  one  or  more  of  the  partners,  reserving  the  right 
to  sue  them  all  jointly,  or  the  others  separately  (?>)•  And  creditors 
may  release  the  debtor  under  a  composition  without  prejudice  to 
their  remedies  against  co-debtors  or  sureties  (c) .  A  release  or  com- 
position under  the  bankruptcy  law  operates  without  affecting  the 
remedies  of  creditors  against  other  parties  because  it  takes  effect  by 
force  of  law  {d). 

Where  two  persons  have  contracted  liability  for  the  same  debt 
in  the  relation  of  principal  and  surety,  to  the  knowledge  of  the 
creditor,  a  release  of  the  principal,  or  a  covenant  not  to  sue  the 
principal  for  a  limited  or  unlimited  time,  discharges  the  surety  by 
reason  of  the  relation  (e).  The  release  of  a  surety  does  not  discharge 
the  principal  debtor  (/);  and  the  release  of  a  surety  discharges  a 
joint  co-surety,  but  not  a  co-surety  severally  bound  (gr).  The  effect 
of  a  release  or  covenant  not  to  sue  made  with  an  express  reservation 
of  remedies  against  the  surety  is — "  first,  that  it  rebuts  the  implication 
that  the  surety  was  meant  to  be  discharged,  which  is  one  of  the  reasons 
why  the  surety  is  ordinarily  exonerated  by  such  a  transaction;  and, 
secondly,  that  it  prevents  the  rights  of  the  surety  against  the  debtor 
being  impaired,  the  injury  to  such  rights  being  the  other  reason; 
for  the  debtor  cannot  complain  if  the  instant  afterwards  the  surety 

(z)  frioe  V.  Sarker  -(1855),  24  L.  J.  Q.  B.  130;'  4  E.  &  B.  760;  Willis  t. 
Be  Castro  (1858).  27  L.  J.  C.  P.  246;  4  O.  B.  N.  S.    216. 

(a)  Per  cur.  North  v.  Wakefield  (1848),  18  L.  J.  Q.  B.  214;  13  Q.   B.  541. 

(J)  Solly  V.  Forbes  (1820),  2  Br.  &  B.  38. 

(c)  Hidson  v.  Barclay  (1865),  34  L.  J.  Ex.  217;  3  H.  &  C.  361;  Batesomv. 
Gosling  (1871),  41  L.  J.  0.  P.  53;  L.  R.  7  0.   P.   9. 

(rf)  Ellis  V.  Wilmot  (1874),  44  L.  J.  Ex.  10;  L.  R.  10  Ex.  10;  B.i<  p  Jacobs 
(1874),  44  L.  J.  Bk.  34;  L.  R.  10  Ch.  211. 

(e)  Moss  V.  Hall  (1850),  19  L.  J.  Ex.  205;  5  Ex.  46;  Cragoe  v.  Jon-es  (1873). 
42  L.  J.  Ex.  68;  L.  R.  8  Ex.  81;  Bolton  v.  Buckenham  (1890),  60  L.  J. 
Q.  B.  261;  [1891]  1  Q.  B.  278;  Comm.  Bk.  of  Tasmania  v.  Jones  (1893),  62  L.  J. 
P.  C.  104;    [1893]  A.  C.  313. 

(/)   Ex  p.  Good  (1876),  46  L.  J.  Bk.  65;  5  Ch.  D.  46. 

(y)  Ward  V.  Nat.  Batik  of^  Nt>,r  Zealand  (1883),  53  L.  J.  P.  C.  65;  8  Ap.  Ca. 
755. 
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enforces  those  rights  against  him,  and  his  consent  that  the  creditor 
shall  have  recourse  against  the  surety  is,  impliedly,  a  consent  that  the 
surety  shall  have  recourse  against  him  "  (h).  Accordingly,  the  holder 
of  a  bill  of  exchange  may  release  the  acceptor,  at  the  same  time 
expressly  reserving  his  remedies  against  other  parties  secondarily 
liable;  who  retain  their  right  of  recourse  against  the  acceptor  (i). 
Where  the  surety  had  guaranteed  the  interest  of  the  debt,  but  not 
the  debt  itself,  a  release  of  the  debtor  with  a  reserve  of  rights  against 
other  persons  was  held  not  to  release  the  surety,  though  the  surety 
could  only  stop  the  interest  by  paying  the  debt,  in  which  case  he 
might  charge  the  debtor  with  the  amount  (fc).  The  original  contract 
may  expressly  reserve  to  the  creditor  the  power  of  releasing  a  debtor 
without  discharging  the  co-debtors  or  sureties;  and  a  general  release 
is  then  qualified  by  the  terms  of  the  contract  (l). 

A  release  by  one  of  co-creditors  jointly  entitled  to  the  debt  dis- 
charges the  debtor  against  all  (to)  ;  but  where  a  person,  being  a 
creditor  in  his  own  right  and  also  as  partner  in  a  firm,  executed  in 
his  own  name  a  release  to  the  debtor,  he  was  taken  to  have  executed 
for  his  own  debt  only  and  not  for  the  partnership  debt  {n) .  A  cove- 
nant by  one  of  joint  creditors  not  to  sue  the  debtor,  though  it  may 
operate  as  equivalent  to  a  release  as  against  that  creditor  upon  the 
principle  of  avoiding  circuity  of  action,  has  no  effect  in  releasing 
the  debtor  from  the  joint  claim;  and  all  the  creditors  may  join  in 
suing,  though  the  one  would  thereby  commit  a  breach  of  his  cove- 
nant (o). — In  the  case  of  a  co-creditor  releasing  the  debt  in  collusion 
with  the  debtor  and  in  fraud  of  the  other  creditors,  the  Court  of 
Chancery  upon  equitable  principles  will  set  aside  the  release;  as  in 
the  case  of  a  partner  coUusively  releasing  a  partnership  debt  (p) .  The 
courts  of  common  law  exercised  a  more  limited  j  urisdiction  to  permit 
the  plaintiff  to  set  aside  a  plea  of  release  (g);    or  to  traverse  the 


(A)  Per  cur.  Kearsley  v.  Cole  C1846),  16  L.  J.  Ex.  115;  16  M.  &  W.  135; 
Sateson  v.  Gosling  (1871),  41  L.  J.  C.  P.  53;  L.  R.  7  C.   P.  9. 

(j)  Muir  V.  Crawford  (1874),  L.  E.  2  H.  L.   Sc.  456. 

(A)   Green  v.  Wynn  (1868),  38  L.  J.  C.  76;  L.  E.  4  Ch.  204. 

(0  Perry  v.  Nat.  Prov.  Blc.  (1910),  79  L.  J.  0.  509;   [1910]  1  Ch.   464. 

(m)  Hawkshaw  v.  Parkins  (,1819),  2  Swanst.  539;  Wilkinson  v.  Lindo  (1840), 
10  L.  J.  Ex.  94;  7  M.  &  W.  81. 

(«)  BaiM  V.  Cooper  (1842),  11  L.  J.  Ex.  325;  9  M.  &  W.  701.  See  Powell  v. 
Brodhurst  (1901),  70  L.  J.  C.  587;  [1901]  2  Ch.  160. 

(o)  Walmesley  v.  Cooper  (1839),  10  L.  J.  Q.  B.  49;  11  A.  &  E.    216. 

Ip)  Piercy  v.  Fynney  (1871),  40  L.  J.  0.  404;  L.  E.  12  Eq.  69. 

(?)  Phillips  V.  Clagett  (1843),  12  L.  J.  Ex.   275;    11  M.  &  W.   84. 
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validity  of  a  release  set  up  by  plea  {r).  This  jurisdiction  was  en- 
larged by  the  Common  Law  Procedure  Act  (s),  and  by  the  Judicature 
Act  all  the  divisions  of  the  court  now  have  the  power  to  give  full 
equitable  relief  {t). 

(r)  WHd  V.  Williams  (1840),  9  L.  J.  Ex.  277;  6  M.  &  W.  490;  Robimaon.  r 
Vernon  {Lord)  (1860),  29  L.  J.  C.  P.   135;   7  C.  B.  N.   S.    231. 

(s)  De  Pothonier  v.  Mattos  (1858),  27  L.  J.  Q.  B.  260;  E.  B.  &  B.  461-  Ex  p 
Games  (1864),  33  L.  J.  Ex.  317;  3  H.  &  C.  294. 

(0  Montforts  v.  Marsden  (1894),  64  L.  J.  C.  52;   [1895]  1  Oh.  11. 
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Merger— conditions  of  merger— intention  of  merger— effect  of 
implied  covenant     -. 699 

Merger  by  judgment  recovered — judgment  on  collateral  security — 
reversal  of  judgment     701 

Judgment  against  joint  debtor— joint  debtor  beyond  seas— effect  in 
equity  of  merger  of  joint  debt     702 

Estoppel  by  judgment  against  plaintiff — judgment  for  part  of  claim     704 

Estoppel  by  res  judicata — judgment  by  default — admissions  in 
pleading — effect  of  verdict  or  judgment — estoppel  muot  be 
pleaded 705 

Judgment  of  inferior  court — foreign  judgment — pendency  of 
another  action 707 

"  It  is  a  general  rule  of  law,  that  a  party,  by  taking  or  acquiring  a 
security  of  a  higher  nature  in  legal  operation  than  the  one  he  already 
possesses,  merges  and  extinguishes  his  legal  remedies  upon  the  minor 
security  or  cause  of  action;  that  is  to  say,  the  taking  a  bond  or 
covenant  or  the  acquiring  a  judgment  for  a  simple  contract  debt 
merges  and  extinguishes  the  simple  contract  "  (a).  "  The  policy  of 
the  law  is,  that  there  shall  not  be  two  subsisting  remedies,  one  upon 
the  covenant  and  another  upon  the  simple  contract  by  the  same  person 
against  the  same  person  for  the  same  demand  "  (&).  A  debt  secured 
by  bond  or  other  specialty  merges  in  a  judgment  recovered  in  respect 
of  it  (c).  But  no  merger  takes  place  where  the  securities  are  of 
equal  degree:  as  a  bond  taken  for  a  bond  or  for  a  covenant  {d)\  or 
a  bond  or  covenant  taken  for  payment  of  rent,  which  is  also  a  specialty 
debt(e);    or  a  judgment  recovered  upon   a  contract  of  record  (/). 

(«)  Truro,  L.  C,  Owen  v.  Hotnan  (1851),  20  L.  J.  O.  314;  3  Mao.  &  G. 
407;  Waoe  v.  Biokerton  (1850),  19  L.  J.  C.  254;  3  Do  G.  &  Sm.  751;  Kmyiall  v. 
HamUton  (1879),  48  L.  J.  C.  P.  705;  4  Ap.  Oa.  504;  Commrs.  of  Stumps  v. 
Bope  (1891),  60  L.  J.  P.  0.  44;   [1891]  A.  0.  476. 

(4)  Maule,  J.,  Price  v.  Moulton  (1851),  20  L.  J.  0.  P.  102;   10  C.    B.  574. 

(c)  Higgen's  case  (1605),  6  Co.  44;  Patterson  v.  Williams  (1834),  LI.  &  G.  t. 
Plunket,  95. 

(d)  Branthtvait  v.  Cornwallis,  Cro.  Oar.  85.  See  Chetwynd  v.  Allen  (1898).  68 
L.  J.  0.  160;  [1899]  1  Ch.  353. 

(e)  Cresswell,  J.,  Price  v.  Moulton  (1851),  20  L.  J.  C.  P.  102;  10  0.  B.  574; 
Kidd  V.  Boone  (1871),  40  L.  J.  C.  531;   L.  R.  12  Eq.   89. 

(/)  Preston   v.   Perton    (1600),   Cro.   Eliz.   817. 
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The-remedy  by  action  in  the  nature  of  an  action  for  waste  is  avail- 
able notwithstanding  an  express  covenant  in  that  behalf ;  this  forming 
the  only  apparent  exception  to  the  generality  of  the  rule  {g) . 

It  is  a  necessary  condition  of  merger  that  the  two  securities  should 
be  co-extensive;  that  is  to  say,  the  superior  security  must  be  for  the 
same  identical  debt  and  between  the  same  parties  as  the  inferior 
security.  A  bond  for  a  limited  sum  cannot  merge  a  simple  contract 
debt  of  indefinite  amount;  as  a  bond  given  .to  secure  the  payment 
of  money  then  due  and  thereafter  to  become  due  under  a  simple 
contract  for  work  (Ji).  But  merger  may  be  effected  of  part  of  a 
claim,  if  the  superior  security  be  specifically  appropriated  to  that 
part  {i). — The  new  security  must  also  be  between  the  same  parties; 
a  superior  security  given  by  a  surety  for  the  debt  does  not  merge  the 
debt  as  against  the  principal  (fc).  And  a  joint  bond  of  a  principal 
and  surety  does  not  merge  the  debt  of  the  principal  (Z).  A  mortgage 
with  a  covenant  to  pay  the  debt,  given  by  one  of  the  makers  of  a 
joint  and  several  promissory  note,  was  held  not  to  merge  the  note 
as  against  the  other  maker  (m).  And  a  superior  security  given  to 
a  third  party  as  trustee  for  the  creditor  does  not  merge  the  original 
debt  (re). 

Merger  is  effected  by  mere  operation  of  law,  independently  of 
any  intention  of  the  parties  that  the  inferior  remedy  should  be  dis- 
charged (o) ;  and  it  seems  that  it  is  not  competent  for  the  parties  to 
prevent  the  operation  of  the  rule  of  law,  by  an  express  agreement 
to  the  contrary,  except  in  cases  where  an  intention  to  merge  is  inferred 
from  the  circumstances,  as  upon  the  payment  off  of  a  mortgage  by 
an  absolute  owner  (p).  But  a  new  security,  though  not  within  the 
conditions  required  to  effect  a  merger  by  operation  of  law,  may  be 
given  and  accepted  in  discharge  of  the  prior  debt  by  agreement  of 
the  parties;  and  it  then  operates  by  way  of  accord  and  satisfaction  (g). 

{g)  Marker  v.  Kenrick  (1853),  22  L.  J.  C.  P.   129;  13  C.  B.   188. 

(A)  Norfolk  Ry.  v.  McNanmra  (1849),  3  Ex.  628. 

(i)   Price  v.  Moulton  (1851),  20  L.  J.  0.   P.   102;   10  C.   B.   561. 

(^k)   White  V.  Cuyler  (1795),  6  T.  E.  176. 

(0  Holmes  v.  Bell  (1841),  3  Man.  &  G.  213. 

(m)  Ansell  v.  Baker  (1850),  15  Q.  B.  20;  Boaler  v.  Mayor  (1865),  34  L.  J. 
C.  P.  230;   19  C.  B.  N.  S.  76. 

(«)  Bell  V.  Banks  (1841),  3  Man.  &  G.  258;  Mowatt  v.  Zondesboroucrh  (Lord) 
(1854),  23  L.  J.  Q.  B.  38;  4  E.  &  B.  1. 

(o)  Price  v.  Moulton  (1851),  20  L.  J.  O.  P.  102;  10  0.  B.  561;  Norfolk  Sy.  v. 
McNamara  (1849),  3  Ex.  628. 

(p)  Commrs.  of  Stamps  v.  Hope  (1891),  60  L.  J.  P.  C.  44;  [1891]  A.  0.  476. 
See  Liquidation  Estates  Purchase  Co.  v.  Willoughby  (1898),  67  L.  J.  C.  251; 
[1898]  A.  C.  321;  Ingle  v.  Vnugtmn  Jenkins  (1900),  69  L.  J.  C.  618;  [1900] 
2    Ch.    368.  (g)   See    ante,   p.    661. 
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—A  deed  acknowledging  a  simple  contract  debt  may  be  construed 
as  implying  a  covenant  to  pay  the  debt,  with  the  effect  of  merging 
the  simple  contract.  "  In  the  simple  case  of  a  debtor  acknowledging 
a  debt  by  a  deed  under  seal,  without  any  other  object  declared  by 
the  deed,  it  must  be  assumed  that,  although  no  words  of  covenant 
are  used,  the  debtor  meant  to  be  bound,  or  else  why  should  he  go 
through  the  form  of  executing  a  deed?  "  (r).  But  if  the  acknowledg- 
ment of  debt  is  made  for  a  particular  purpose  declared  in  the  deed, 
it  is  construed  presumptively  as  restricted  to  the  declared  purpose, 
and  there  is  no  merger  (s).  Where  a  deed  acknowledges  a  simple 
contract  debt  for  the  declared  purpose  of  assigning  certain  security 
for  it,  without  any  express  terms  of  covenant,  no  intention  to  give 
a  covenant  can  be  implied,  and  the  debtor  remains  chargeable  with 
the  original  debt  (t).  But  if  the  deed  reciting  a  simple  contract 
debt  contains  an  agreement  to  execute  a  mortgage  to  secure  it  with 
all  usual  powers  and  covenants  incidental  thereto,  it  converts  the 
debt  into  a  specialty  debt,  because  a  covenant  for  payment  is  a  usual 
covenant  (m).  Where  money  is  lent  upon  a  deed  of  mortgage  con- 
taining a  covenant  to  pay  it  out  of  the  mortgaged  property,  the 
borrower  cannot  be  charged  with  a  simple  debt  for  money  lent,  or 
with  any  other  liability  than  the  covenant  (x). 

A  judgment  recovered  by  the  plaintiff  in  an  action  for  a  debt  or 
breach  of  contract  merges  the  original  cause  of  action,  and  is  a  bar 
to  another  action  against  the  same  defendant  for  the  same  claim  (y). 
An  order  of  the  court  directing  payment  of  money,  as  in  the  case  of 
a  balance  order  under  the  Companies  (Consolidation)  Act,  1908,  is 
not  necessarily  a  judgment  so  as  to  effect  a  merger  (z).  Judgment 
recovered  for  a  less  sum  than  that  claimed  merges  the  whole  claim, 
because  it  is  conclusive  as  to  the  amount  recoverable;  and  no  further 

(r)  Cairns,  L.  J..  Isaacson  v.  Harwood  (1868;).  37  L.  J.  C.  213;  L.  R.  3  Oh. 
228. 

(s)  Yates  v.  Ashton  (1843),  12  L.  J.  Q.  B.  160;  4  Q.  B.  182;  Courtney  v. 
Taylor  (1843),  12  L.  J.  C.  P.  330;   6  Man.  &  G.  831. 

(t)  Isaacson  v.  Harwood  (1868),  37  L.  J.  C.  209;  L.  R.  3  Ch.  225;  Jackson  v. 
N.  E.  Ry.  (1878),  47  L.  J.  O.  303;   7  Oh.  D.  573. 

(«)  Saunders  v.  Milsome  (1867),  L.  R.  2  Eq.  573.  See  Kiddy.  Boone  (1871),  40 
L.  J.  0.  531;  L.  R.  12  Eq.  89. 

(«)  Mathe^o  v.  Blachmore  (1857),  26  L.  J.  Ex.   150;   1  H.  &  N.   762. 

{y)  King  v.  Hoare  (1844),  14  L.  J.  Ex.  29;  13  M.  &  W.  494;  Kendall  v. 
Hamilton  (1879),  48  L.  J.  0.  P.  705;  4  Ap.  Ca.  504.  See  Edemin  v.  Cohm 
(188,9),  43  Oh.  D.  187. 

(z)  Westmoreland  Slate  Co.  r.  FeUden  (1891),  60  L.  J.  0.  680;  [1891]  3  Oh. 
15.     See  Carpenter  v.  Thornton  (1819),  3  B.  &  Aid.  522. 
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action  can  be  brought  upon  the  same  claim  in  respect  of  the  re8idue(a) . 
A  judgment  recovered  in  an  action  for  interest  only  is  no  bar  to  a 
subsequent  action  claiming  the  principal  debt  (b).  And  a  judgment 
recovered  in  an  action  for  the  principal  debt  only,  is  no  bar  to  a 
subsequent  action  for  interest  accrued  previous  to  the  judgment  (c). 
As  the  judgment  merges  the  debt  no  interest  can  afterwards  accrue 
except  upon  the  judgment  (d).  But  a  judgment,  though  it  merges 
the  debt,  does  not  aSect  a  charge  or  mortgage  of  property  for  the 
debt  and  interest  (e). — Where  a  bill  of  exchange  was  given  in  pay- 
ment of  a  debt  due  under  a  covenant,  and  judgment  recovered  upon 
the  bill,  it  was  held  that  the  judgment  alone,  without  payment  or 
satisfaction,  though  it  merged  the  remedy  upon  the  bill,  afforded 
no  answer  to  an  action  upon  the  covenant  (/) . — ^A  warrant  of  attorney 
to  enter  up  judgment,  or  a  cognovit  actionem,  is  only  a  collateral 
security  for  obtaining  the  judgment,  and  does  not  alone  merge  the 
original  debt  nor  satisfy  it,  before  payment  is  made  or  judgment 
entered  (g) .  A  warrant  of  attorney  given  to  a  third  party  as  trustee 
for  the  creditor,  with  j  udgment  entered  under  it,  is  no  merger,  because 
not  between  the  same  parties,  nor  is  it  any  satisfaction  until  paid  (h) . 
— A  judgment,  though  erroneous  or  voidable  for  any  cause,  retains 
its  operation  in  merger  of  the  cause  of  action  until  reversal;  but  if 
reversed  or  set  aside,  the  creditor  is  restored  to  his  original  cause  of 
aiction  (i). 

A  joint  liability  is  merged  in  a  judgment  recovered  against  one 
of  several  parties  jointly  liable,  and  is  a  bar  to  an  action  against  the 
others;  but  a  several  or  a  joint  and  several  liability  is  not  so  merged 
in  a  judgment  against  one,  withodt  satisfaction,  and  an  action  may 
be  maintained  against  another  so  bound  upon  his  several  liability, 


(a)  Bacjot  (Lord)  v.  Williams  (1824),  3  B.  &  C.  235;  Stewart  v.  Todd  (1846). 
16  L.  J.  Q.  B.  327;  9  Q.  B.  767. 

(b)  Blackburn,  J.,  Morgan  v.  Eowlnnds  (1'872),  41  L.  J.  Q.  B.  187;  L.  R. 
7    Q.   B.   493. 

(c)  Florence  v.   Jenninr/s   (1857),  26   L.   J.   C.    P.    274;    2   C.   B.    N,     S.   454. 
(O)  Ex  p.  Oriental  Finance  Corp.  (1876),  46  L.  J.  C.  37;  4  Oh.  D.   33;  Ex  p. 

Fewinffs  (188^3),  53  L.  J.  C.  543;  25  Ch.  D.  33S. 

(e)  Popple  V.  Sylvester  (188?) ,  52  L.  J.  0.  54;  22  Oh.  D.  98;  Economic  Lifa 
Assce.  V.   Vsbome  (1901),  71  L.  J.  P.  0.  34;   [1902]  A.  0.   147. 

(/)   Wegg  Prosser  v.  Evans  (1894),  64  L.  J.  Q.  B.  1;   [18,95]  1  Q.   B.  108. 

Ig)  Dillon  v.  Simmer  (1822),  1  Bing.  100;  Siddall  v.  Rawcliffe  (1833),  2  L.  J. 
Ex.  237;   1  Or.  &  M.  487. 

(A)   Bell  V.   Bmilcs  (1841),  3  Man.  &  G.   258.. 

(t)  Higgeus'  case  (1605),  6  Co.  45  b;  Vibart  v.  Ooles  (1889),  59  L.  J.  Q.  B. 
152;  24  Q.  B.  D.  364;  Hammond  v.  Schofield  (1891),  60  L.  J.  Q.  B.  539; 
[1891]  1  Q.  B.  453. 
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whilst  any  part  of  the  debt  remains  due  (fc).  So  a  judgment  against 
one  of  the  makers  of  a  joint  and  several  promissory  note  does  not 
merge  the  note  against  the  others  severally  (l).  A  consent  to  judg- 
ment given  by  one  of  two  joint  contractors  in  an  action  brought 
against  the  two  is  a  bar  to  the  further  maintenance  of  the  action 
against  the  other  (m);  but  a  petition  in  bankruptcy  founded  on  a 
debt  is  not  defeated  by  judgment  having  been  recovered  subse- 
quently (n).  The  liability  of  husband  and  wife  for  goods  supplied 
to  the  latter  is  an  alternative  liability,  and  a  judgment  recovered 
against  the  husband  or  the  wife  bars  the  creditor's  claim  against  the 
other  (o). — ^An  exception  has  been  made  by  the  Mercantile  Law 
Amendment  Act,  1856,  s.  11,  in  the  case  of  one  of  joint  debtors 
being  beyond  the  seas  at  the  time  the  cause  of  action  accrued;  in 
which  case  it  is  provided  that  the  judgment  recovered  against  one 
then  within  the  jurisdiction  shall  not  merge  the  remedy  against  the 
joint  debtor  beyond  the  seas,  who  may  be  sued  after  hjis  return. 

Merger  of  a  joint  liability  has  presumptively  the  same  effect  in 
equity  as  at  law  in  discharging  co-debtors;  and  though  they  were 
unknown  to  the  plaintiff  at  the  time  of  recovering  the  j  udgment  (p) . 
Nor  can  a  judgment  against  one  of  joint  debtors  be  set  aside  with 
the  consent  of  the  judgment  debtor  for  the  purpose  of  joining  a  joint 
debtor  who  is  discharged  by  the  judgment  (g).  But  in  the  case  of 
partners  the  assets  are  several  in  equity,  and  a  creditor  has  a  several 
claim  against  the  assets  of  a  deceased  partner;  and  in  such  circum- 
stances a  judgment  against  the  surviving  partner  does  not  bar  the 
claim  against  the  share  of  the  deceased;  nor  does  judgment  against 
the  latter  bar  an  action  against  the  survivor  (r).  And  a  judgment 
against  partners  jointly  does  not  merge  the  debt  so  far  as  to  exclude 
the  right  of  the  creditor  to  prove  in  bankruptcy  against  their  separate 
estates  in  respect    of    separate  liabilities,  if  any,  for  the  original 


(4)  King  v.  Soare  (1834),  U  L.  J.  Ex.  29;  13  M.  &  W;  494; 
Hamilton  (1879),  48  L.  J.  C.  P.  705;  4  Ap.  Ca.  504;  Hammond  #  Schofietd 
(1891),  60  L.  J.  Q.  B.  539;  [18.91]  1  Q.  B.  453;  Isaacs  #  Sons,  Ltd.  v. 
Salbstein  (1916),  85  L.  J.  K.  B.  1433;   [1916]  2  K.  B.  139. 

(0  Ayrey  v.   Dmienport   (,1807),   2   B.    &   P.    N.    R.    474. 

(m)  McLeod  v.  Po-wer  (1898),  67  L.  J.  C.  551;   [1898]  2  Oh.  295. 

In)  Bx  p.  Horner  (1894),  64  L.  J.  Q.  B.  126;   [1895]  1  Q.   B.  189. 

(o)  Hoare  v.  Niblett  (1891),  60  L.  J.  Q.  B.  565;  [1891]  1  Q.  B.  781;  Mrn-M 
Sros.  #  Co.,  Ltd.  v.  Westmoreland  {Earl)  (1903),  73  L.  J.  K.  E.  93;  [1904] 
A.  C.  11;  Moore  v.  Flanagan  (li920),  89  L.  J.  K.  B.  147;   [1920]  1  K.  B.  919. 

(p)  Kendall  v.  Hamilton  (1879),  48  L.  J.  0.  P.  705;  4  Ap.  Ca.  504. 

(?)  Hammond  v.  Sohofield  (1891),  60  L.  J.  Q.  B.  539;  [1891]  1  Q.  B.    453. 

(r)  Liverpool  Borough  Bk.  v.  Walker  (18&9),  4  De  G.  &  J.  241;  Re  Hodgson 
(a885),  65  L.  J.  C.  241;  31  Oh.  D.  177.  See  Blyth  v.  Fladgate  (1890).  feO 
L.  J.  C.  66;  [1891]  1  Oh.  337. 
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debt  (s). — A  judgment  recovered  against  one  of  joint  debtors,  though 
it  merges  the  debt  and  prevents  recovery  against  the  others,  does  not 
bar  his  right  of  contribution  from  them  (t). 

A  judgment  against  the  plaintiff  in  an  action  is  a  conclusive 
estoppel  as  to  the  matter  adjudicated.  "  When  one  is  barred  in 
any  action,  real  or  personal,  by  judgment  on  demurrer,  confession, 
verdict,  &c.,  he  is  barred  as  to  that,  or  the  like  action  of  the  like 
nature  for  the  same  thing,  for  ever;  for  '  expedit  reipubliccB  ut  sit 
finis  litimn  '  "  (u).  And  the  estoppel  extends  to  matters  which  the 
party  might  have  raised  but  omitted  to  do  (x).  But  the  judgment, 
in  order  to  operate  in  estoppel,  must  have  proceeded  upon  grounds 
which  are  decisive  of  the  cause  of  action  subsequently  sued  upon  (y) ; 
a  plaintiff  is  not  estopped  by  a  judgment  against  him  upon  the  ground 
of  having  brought  the  action  prematurely,  as  an  action  to  recover 
back  the  deposit  under  a  contract  of  sale  before  the  contract  was 
rescinded  (z).  If  the  plaintiff  discontinued  the  former  action,  or  if 
it  was  dismissed  for  want  of  prosecution,  there  is  no  bar  to  a  second 
action  (a).  The  plaintiff  may  also  bring  a  second  action  upon  new 
matter  arising  which  defeats  the  defence  of  the  former  action;  as  in 
the  case  of  a  composition  deed  being  defeated  by  non-payment  of 
the  composition  (b).  But  he  cannot  bring  a  new  action  upon  the 
discovery  of  new  evidence  in  support  of  his  caae,  unless  it  amounts 
to  a  new  cause  of  action  which  he  could  not  have  known  before  (c). 
And  a  plaintiff  cannot  bring  an  action  to  impeach  a  judgment  upon 
grounds  of  fraud  which  he  might  have  pleaded  in  the  former  action  (d) . 
Where  the  defendant  relied  for  defence  upon  a  judgment  against  the 


(s)  Bx  p.  Chandler  (1884),  13  Q.  B.  D.  50. 

(0   See  Hammo-nd  v.  Schofleld  (1891),  60  L.  J.  Q.  B.  539;   [1891]  1  Q.  B.  453. 

(«)  Kingston's  {Duchess)  case  (1776),  34  Lds.  Jols.  655;  2  Sm.  L.  C.  713; 
Peareth  v.  Marriott  (1882),  52  L.  J.  C.  221;  22  Ch.  D.  182.  See  Ex  p. 
Wetkerell  (1852),  2  De  G.  M.  &  G.  359;  Att.-Gen.  {Trinidad  and  Tobago)  v. 
EHohe  (1893),  62  L.  J.  P.  C.  6;    [1893]  A.  0.  618. 

(»)  Humphries  v.  Humphries  (1910),  79  L.  J.  K.  B.  919;  [1910]  2  K.  B. 
631;  Ooohe  v.  Riokmam  (1911),  81  L.  J.  K.  B.  38;   [1911]  2  K.   B.  1125. 

(y)  Hadley  v.   Green  (1832),  1   L.  J.   Ex.   137;    2  Or.   &  J.   374. 

(z)  Palmer  v.  TempU  (1839),  8  L.  J.   Q.  B.   179;   9  A.   &  E.    508. 

la)  Re  Orrell  Coll.  Co.  (1879),  48  L.  J.  0.  655;  12  Oh.  D.  681;  Magiim 
V.   Bk.  of  Scotland  (1888),  57  L.  J.  0.  902;  Ord.  XXVI.  r.   1. 

(6)  Hall  V.  Levy  (1874),  44  L.  J.  C.  P.   89;  L.   R.   10  C.    P.   154. 

(o)  Phosphate  Sewage  Co.  v.  Mollison  (1879),  4  Ap.  Ca.  801;  Heath  r. 
fVeaverhaven  (1894),  63  L.  J.  M.  0.  187;  [1894]  2  Q.  B.  108.  See  Re  May 
(1885),  54  L.  J.  C.  338;  28  Ch.  D.  516;  Scott  v.  Almirez' (Xi^S),  64  L.  J.  0. 
376;   [1895]  1  Ch.  696. 

{i)  Flower  v.  Lloyd  (1879),  10  Ch.  D.  327.  See  Turner  v.  Tepper  (1877). 
46  L.  J.  C.  703. 
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plaintiff'  in  a  former  action  against  a  joint  debtor  for  the  same  debt^ 
it  was  held  that  he  must  show  that  the  former  judgment  was  obtained 
upon  grounds  open  to  all  the  joint  debtors,  and  not  upon  grounds 
peculiar  to  the  one  previously  sued  (e). 

Upon  the  same  principle  a  judgment  for  the  plaintiii  for  a  certain 
amount  operates  in  estoppel  as  to  the  amount  recoverable,  and  pre- 
cludes his  suing  again  for  a  greater  amount  or  further  damages  under 
the  same  claim  (/).  And  where  a  mortgage  was  given  to  secure- 
collaterally  the  amount  of  a  promissory  note,  and  by  a  mistake  interest 
was  sued  for  at  too  low  a  rate,  the  creditor  was  not  allowed  to  enforce- 
a  claim  under  his  mortgage  to  be  paid  the  deficiency  (g).  But  a 
judgment  may  be  set  aside  by  the  court  upon  the  ground  of  mistake 
in  the  amount  claimed,  if  coupled  with  fraud  upon  the  part  of  th& 
defendant  (h).  Where  a  plaintiff  sued  for  two  distinct  debts,  but 
proceeded  for  and  proved  one  only,  it  was  held  that  the  judgment 
did  not  include  the  other  debt  and  was  no  bar  to  a  second  action  (i) . — 
So  if  the  plaintiff  in  a  county  court  abandons  so  much  of  his  claim  as 
is  iu  excess  of  the  jurisdiction,  he  is  precluded  by  the  judgment  of 
the  court  from  bringing  another  action  for  the  excess  (fc).  But  the- 
defendant  in  a  county  court  action  may  make  a  counterclaim  in 
excess  of  the  jurisdiction  of  the  court,  which  is  available  in  that  court 
only  to  the  amount  of  the  plaintiff's  claim;  consequently  he  may 
bring'  an  action  in  the  superior  court  for  the  residue,  in  which  action 
the  judgment  of  the  county  court  is  conclusive  as  to  the  cause  of 
action,  and  the  only  question  is  the  amount  of  the  debt  or  damages  (Z). 

The  principle  of  estoppel  extends  to  all  matters  adjudicated  upon 
by  a  court  of  competent  jurisdiction,  as  against  the  parties  before 
the  court,  and  all  persons  claiming  in  the  same  right  (m);  but  not 


(e)  PhiUips  V.  Ward  (1863),  33  L.  J.  Ex.  7;  2  H.  &  C.  717. 

(/)  Baffot  (Lord)  v.  Williams  (1824),  3  B.  &  C.  235;  Stewart  v.  Todd  (1846). 
16  L.  J.  Q.  B.  327;  9  Q.  B.  767;  Serrao  v.  Noel  (1885),   15  Q.  B.  D.  549.; 

ig)  Barlow  v.  Cooper  (1865),  34  Beav.  281. 

(A)   Carman  v.  Reynolds  (1856),  26  L.  J.   Q.   B.   62;   5   E.   &  B.    301. 

(J)  Beddon  v.  Tuto^  (1796),  6  T.  E.  607;  Hadley  v.  Green  (1832),  1  L.  J. 
Ex.  137;  2  Or.  &  J.  374. 

{h)  County  Courts  Act,  1888,  s.  81.  See  Vines  v.  Arnold  (1849),  19  L.  J. 
C.  P.  98;  8  C.  B.  632;  Clarke  v.  Yorhe  (1882),  52  L.  J.  C.  32;  Lovejoy  v.  Oole 
(1894),  64  L.  J.  Q.  B.  120;  [1894]  2  Q.  B.  861. 

(0  Davis  V.  Flagstaff  Mining  Co.  (1878),  47  L.  J.  C.  P.  503;  3  C.   P.  D.  228 
Webster,  y.  Armstrong  (1884),  54  L.  J.  Q.  B.  237. 

(m)  Kingston's   {Duchess)   case   (1776),  34  Lds.  Jols.  665;    2   Sm.  L.   C.   713 
Symons  v.  Mees   (1876),  1   Ex.  D.  416;    Re  May  (1885),  54  L.   J.    C.  333;   28 
Ch.  D.  516;  Edgar  v.  Plomley  (1899),  69  L.  J.  P.  O.   95;   [1900]    A.  C.  43,1 
Wahefield  (Corp.)  v.  Cooke  (1903),  73  L.  J.  K.  B.  88;   [1904]  A.  C.   31. 

L.  45 
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against  parties  suing  or  being  sued  in  different  rights  (n).  It  is 
therefore  the  duty  of  a  bailee  to  give  notice  to  his  principal  of  legal 
proceedings  taken  against  him  in  order  that  the  principal  may  come 
forward  and  defend  his  title  (o).  And  where  the  judgment  decides 
A  general  right  affecting  a  class  of  persons,  the  estoppel  includes  all 
persons  of  that  class  who  were  prop.erly  represented  in  the  suit,  though 
not  actual  parties  (p). — "  The  judgment  of  the  courts  of  common 
law  is  not  only  conclusive  with  reference  to  the  actual  matter  decided^ 
but  it  is  also  conclusive  with  reference  to  the  grounds  of  the  decision, 
provided  that  from  the  judgment  itself  the  actual  grounds  of  the 
decision  can  be  clearly  discovered  "  (g).  Therefore  a  judgment 
recovered  against  a  party  by  default  or  by  consent  estops  him  in  a 
'Second  action  as  to  all  traversable  allegations  in  the  former  action 
which  are  necessary  to  support  the  judgment;  but  not  as  to  defences, 
consistent  with  such  allegations,  which  he  merely  omitted  to  plead(?'). 
And  a  plea  of  set-off  found  against  the  defendant  estops  him'  from 
suing  for  the  same  claim  in  a  subsequent  action,  though  he  offered 
no  evidence  upon  the  set-off  (s). — The  allegations  and  admissions  in 
the  pleadings  of  an  action,  which  are  made  and  intended  for  the 
purpose  of  that  action  only,  do  not  operate  in  estoppel  in  other  pro- 
ceedings (t) . — The  facts  actually  decided  by  an  issue  in  any  suit  in 
a  court  having  competent  jurisdiction  cannot  be  litigated  again 
between  the  same  parties,  and  are  evidence  between  them  (u) .  Hence 
a  verdict  operates  in  estoppel  as  to  the  facts  in  issue  which  are  material 
to  support  it,  so  long  as  it  stands;  but  the  court  may  grant  a  new 
trial  upon  the  grounds  of  surprise  or  of  there  being  no  evidence  to 
support  it;  or  of  it  being  against  the  weight  of  evidence,  or  of 
misdirection  by  the  court  (x).     The  court  can  disregard  the  verdict 

(«)  Needham  v.  Bremner  (J866),  35  L.  J.  C.  P.  313;  L.  E.  1  C.  P.  583; 
Zeggott  v.  ff.  N.  Ry.  (1876),  45  L.  J.  Q.  B.  557;  1  Q.  B.  D.  599;  E=>  p. 
Young  (1881),  50  L.  J.  C.  824;  17  Ch.  D.  668;  Sallantyne  v.  MacMnnon 
<1896),  65  L.  J.  Q.  B.  616;   [1898]  2  Q.  B.  455. 

(o)   Sanson  v.  Platf  (1911),  80  L.  J.  K.  B.  1138;  [1911]  2  K.  B.    291, 

(p)   Oommrs.  of  S&wers  v.  Gellatly  (1876),  45  L.  J.  C.  788;  3  Oh.  D.  610. 

(q)  MelUsh.  L.  J.,  Alison's  oase  (1873),  43  L.  J.  C.  11;  L.  R.  9  Ch.  25. 

(r)  Eowlett  v.  Tarte  (1861),  31  L.  J.  C.  P.  146;  10  C.  B.  N.  S.  813;  N&ioington 
V  Levy  (1870),  40  L.  J.  C.  P.  29;  L.  R.  6  C.  P.  180;  Be  S.  American  #  Mexican 
•Go.  (1894),  64  L.  J.  C.  189;   [1895]  1  Oh.  37. 

(s)   Bftstmure  v.  Lawes  (1839),  8  L.  J.  C.  P.  236;  5  Bing.  N.  0.   444. 

(<)  Boileau  v.  Eutlin  (1848),  2  Ex.  665.  8&e  Soldipp  v.  Otway  (1670),  2  Wms. 
Saund.   346,  n.  1. 

(m)  Priestman  v.  Thomas  (1884),  53  L.  J.  P.  109;  9  P.  D.  210;  Coneha 
V.  Convha  (1886),  56  L.  J.  O.  257;  11  App.  Ca.  541;  Re  Marvin  (1905).  74 
X,.  J.  0.  699;  [1905]  2  Ch.  490;  Cooke  v.  Rickman  (1911),  81  L.  J.  K.  B.  38; 
[1911]  2  K.  B.  1125. 

(a;)   Per  our.  Ue  May  (1885),  54  L.  J.  C.  338;  28  Ch.  D.   519;    Humphries  v . 
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only  in  the  case  of  there  being  no  evidence,  so  that  a  new  trial  is 
useless;  or  where  the  matter  of  the  verdict  is  immaterial  (y\). — An 
estoppel  must  be  specially  pleaded,  where  there  is  an  opportunity, 
because  it  concludes  the  fact  without  inquiry;  bu:t  if  issue  is  joined 
instead  of  pleading  the  estoppel,  the  inquiry  is  open  and  it  is  matter 
of  evidence  only  and  not  conclusive;  unless  there  was  no  opportunity 
of  pleading  the  estoppel,  in  which  case  it  is  conclusive  in  evidence  (z) . 

The  judgment  of  an  inferior  court,  not  being  a  court  of  record, 
does  not  merge  the  debt  in  a  higher  security,  but  it  operates  by  way 
of  estoppel;  as  the  judgment  of  the  ancient  county  court  at  common 
law  (a) .  The  county  court  as  constituted  by  statute  is  expressly  made 
a  court  of  record  (&);  and  the  judgment  of  the  statutory  county  court 
is  a  bar  to  an  action  for  the  same  cause  in  any  other  court  (c).  By 
the  County  Courts  Act,  1888,  it  is  enacted,  s.  93,  "  every  judgment 
and  order  of  this  court  shall  be  final  and  conclusive  between  the 
parties  ";  but  it  is  provided  that  the  court  shall  have  power  to  non- 
suit the  plaintiff;  also  power  to  order  a  new  trial.  An  action  will 
not  lie  upon  a  judgment  of  a  county  court;  nor  in  a  county  court 
upon  a  judgment  of  the  High  Court  {d). — By  sect.  61  of  the  same 
statute,  an  adjudication  by  consent  in  cases  where  title  shall  come 
incidentally  in  question  is  not  to  be  evidence  of  title  between  the 
parties  or  those  claiming  under  them  in  any  other  action  or  matter. 
With  this  exception  judgments  and  decisions  of  inferior  courts  are 
■conclusive  between  the  parties  so  far  as  they  are  competent  to  decide 
the  questions  as  coming  within  their  jurisdiction,  and  operate  in 
estoppel  upon  the  principles  above  stated.  The  decision  of  a  county 
■court  on  a  claim  for  rent,  that  the  tenancy  was  j^early  and  not  weekly, 
was  held  to  be  conclusive  in  an  action  for  trespass  and  eviction  in 
the  superior  court  (e).  And  the  verdict  and  judgment  of  a  county 
■court  upon  a  counterclaim  was  held  to  be  conclusive  as  to  the  claim; 
though  not  as  to  the  amount  due  in  excess  of  the  plaintiff's  claim  (/). 
And  a  judgment  or  order  made  by  consent  is  equally  effective  as  an 

Humphries  (1910),  79  L.  J.  K.  E.  919;  [1910]  2  K.  B.  531;  Isaacs  v.  Iloh- 
house  (1919),  88  K  J.  K.  B.  668;   [1919]  1  K.  B.  398. 

{y)  Ex  p.  Morgan  (1876),  45  L.  J.  Bk.  36;  2  Ch.  D.  72. 

(z)  Kingston's  (JDuchess^  oase  (1776),  34  Lds.  Jols.  665;  2  Sm.  L.  C.  713; 
yoogt  V.  WiMch  (1819),  2  B.  &  Aid.  662. 

(a)  Higgen's  case  (1605),  6  Co.   45  a. 

(J)  County  Courts  Act,   1888,   a.   5. 

(e)  Austin  v.  Mills  (1853),  23  L.  J.  Ex.  40;   9  Ex.  288. 

(d)  See  the  County  Courts  Act,  1888,  ss.  63,  115. 

(e)  Flitters  v.  Allfrey  (1874),  L.  R.  10  0.  P.   29;  44  L.   J.   C.    P..  73. 
if)   Webster-  v.   Armstrong   (1885)     54  L.   J.   Q.   B.   236. 

45  (2) 


708  DISCHARGE  OF  CONTKA.CTS. 

estoppel  (g).  The  decision  of  justices  exercising  summary  jurisdic- 
tion in  petty  sessions  upon  a  matter  within  their  jurisdiction  is  an 
estoppel  between  the  parties  (h);  and  the  decision  of  the  court  of 
banlsTuptcy  would  have  a  like  effect  (i). 

A  judgment  recovered  in  a  foreign  court  does  not  merge  the  cause 
of  action  in  the  courts  of  this  country ;  and  therefore,  unless  followed 
by  satisfaction,  it  affords  no  answer  to  an  action  upon  the  original 
claim  (fc).  But  a  final  judgment  of  a  foreign  court  is  conclusive 
between  the  parties,  and  operates  in  estoppel  as  to  the  matters  adjudi- 
cated. It  therefore  raises  an  implied  debt  between  the  parties  which 
forms  a  distinct  cause  of  action;  and  the  debtor  cannot  plead  any 
matter  of  defence  which  was  available  to  him  in  the  foreign  court  (I).. 
A  foreign  judgment  is  also  conclusive  as  to  the  amount  recoverable, 
which  may  be  discharged  by  payment  or  satisfaction  of  the  judg- 
ment (m).  Upon  the  same  principle  a  final  and  conclusive  judgment 
upon  the  merits  against  the  plaintiff  in  a  suit  brought  in  a  foreign 
court,  may  be  set  up  in  estoppel  against  an  action  brought  by  him 
for  the  same  cause  in  the  courts  of  this  country  (n). 

If  coneur'rent  actions  are  brought  by  the  same  plaintiff  in  an 
English  court  and  also  in  a  court  in  the  King's  dominions  for  the 
same  cause,  it  is  prima  facie  vexatious,  and  the  plaintiff  will  be  put 
to  his  election  to  determine  in  which  court  he  will  sue;  but  in  the 
case  of  a  foreign  action,  by  reason  of  the  different  procedure  and 
remedies,  there  is  no  such  presumption,  and  it  lies  upon  the  defendant 
to  show  special  grounds  for  the  interference  of  the  court  (o). 

(ff)  Ribble  Committee  v.  CrosUm  Dist.  Council  (1896),  66  L.  J.  Q.  B.  384i; 
[1897]  1  Q.  B.  251. 

(h)  Millett  V.  Coleman  (1875),  44  L.  J.  Q.  B.  194;  Wakefield  (Corp.)  v.  Cooke 
(1903),  73  L.  J.  K.  B.  88;  [1904]  A.  C.  31.  See  Hover  t.  Child  (1876),  45  L.  J. 
Ex.  462;   1  Ex.  D.   172. 

(J)   Pennell  v.  Butler  (1856),  18  C.  B.  209. 

(A)  Smith  V.  liicolls  (1838),  8  L.  J.  C.  P.  42;  5  Bing.  Jf.  C.  208;  Bank  of 
Australasia  v.  Harding  (1850),  19  L.  J.  C.  P.  345;  9  C.  B.  661;  Bank  of 
Australasia  v.  liias  (1851),  20  L.  J.  Q.  B.  284;  16  Q.  B.  717;  Taylor  v. 
Bollard  (1902),  71  L.  J.  K.  B.  278;   [1902]  1  K.  B.  676. 

(0  Vanquelin  v.  Bouard  (1863),  33  L.  J.  C.  P.  78;  15  C.  B.  N.  S.  341; 
Grant  v.  Baston  (1883),  53  L.  J.  Q.  B.  68;  13  Q.  D.  302;  Pemberton  v. 
Eughea  (1899),  68  L.  J.  C.  281;   [1899]  1  Ch.  781. 

(m)  Barber  v.  Lamb  (1860),  29  L.  J.  C.   P.   234;   8  C.   B.   N.    S.  95. 

(«)  Rioardo  v.  Garoias  (1845),  12  CI.  &  F.  368;  Nouvion  v.  Freeman  (1890),  59 
L.  J.  C.  337;  15  Ap.  Oa.  1. 

(o)  Carron  Iron  Co.  v.  Maclaren  (1855),  24  L.  J.  C.  620;  5  H.  L.  C.  416.; 
MoHenry  v.  Lewis  (1883),  52  L.  J.  C.  325;  22  Oh.  P.  397;  Peruvian  Guano  Co. 
V.  Bockwoldt  (1883),  52  L.  J.  0.  714;  23  Ch.  D.  225;  Mntrie  v.  Binnie  (1885).  35- 
Ch.  D.  614;  Desohamps  v.  Miller  (1908),  77  L.  J.  0.  416;  [1908]  1  CSh.  856;. 
Jopson  V.  James  (1908),  77  L.  J.  C.  824. 
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By  agreement  of  the  parties,  or,  in  some  cases,  by  an  order  of  the 
court  or  a  judge,  a  right  of  action  may  be  referred  to  arbitration 
insteaxl  of  being  determined  by  the  adjudication  of  a  competent  court. 
An  arbitration  is  a  judicial  proceeding  (a).  Arbitration  is  now  regu- 
lated by  the  Arbitration  Act,  1889,  which  repeals  and  consolidates 
the  previous  enactments  relating  to  arbitration. — As  to  reference  by 
consent  out  of  court  it  is  enacted,  sect.  1,  "  A  submission  (which  is 
defined  by  sect.  2^  to  mean  '  a  written  agreement  to  submit  present 
or  future  differences  to  arbitration,  whether  an  arbitrator  is  named 
therein  or  not '),  unless  a  contrary  intention  is  expressed  therein, 
shall  be  irrevocable,  except  by  leave  of  the  court  or  a  judge,  and  shall 
have  the  same  effect  in  all  respects  as  if  it  had  been  made  by  an 
order  of  court."  The  written  agreement  to  submit  to  arbitration 
is  not  required  by  the  Act  to  be  signed  by  the  parties  (fo). — Sect.  B, 
"  A  submission,  unless  a  contrary  intention  is  expressed  therein, 
shall  be  deemed  to  include  the  provisions  set  forth  in  the  first  schedule 
to  this  Act,  so  far  as  they  are  applicable  to  the  reference  under  the 
submission."  The  provisions  in  the  schedule  regulate  the  appoint- 
ment of  arbitrators  and  umpire,  the  time  of  making  the  award,  the 

(a)  Re  N.  Western  Rubber  Co.  and  Huttenbach  ^  Co.  (1908),  77  L.  J.  K.  B. 
51;  [1908]  2  K.  B.  907;  Re  Enoch  and  ZareUhy,  Booh  #  Co.  (1910),  79  L.  J. 
K.  B.  363;   [1910]  1  K.  B.  327. 

(S)  Baher  v.  Yorkshire  Fire  Assce.  (1892),  61  L.  J.  Q.  B.  838;  [1892]  1 
Q.  B.  144;  Hickman  v.  Kent  or  Romney  Marsh  Sheepbreeders'  Assn.  (1915),  84 
L.  J.  C.  668;   [1915]  1  Ch.  8«1. 
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conduct  and  costs  of  the  reference,  and  the  finality  of  the  award. 
Tliey  apply  to  submissions  made  before  the  Act  as  well  as  after  (c). 
As  to  references  under  order  of  court,  it  is  enacted,  sect.  13  (1), 
"  The  court  or  a  judge  may  refer  any  question  arising  in  any  cause 
or  matter  (d)  for  inquiry  or  report  to  any  official  or  special  referee." 
(2)  "  The  report  of  an  official  or  special  referee  may  be  adopted  wholly 
or  partially  by  the  court  or  a  judge  (e);  and  if  so  adopted  may  be 
enforced  as  a  judgment  or  order  to  the  same  effect." — Sect.  14,  "  In 
any  cause  or  matter,  (1)  If  all  the  parties  interested  who  are  not 
under  disability  consent  (/):  or,  (2)  If  the  cause  or  matter  requires 
any  prolonged  examination  of  documents  or  any  scientific  or  local 
investigation  which  cannot  in  the  opinion  of  the  court  or  a  judge 
conveniently  be  made  before  a  jury  or  conducted  by  the  court  through 
its  ordinary  officers  (g):  or,  (3)  If  the  question  in  dispute  consists 
wholly  or  in.  part  of  matters  of  account;  the  court  or  a  judge  may 
at  any  time  order  the  whole  cause  or  -matter,  or  any  question  or  issue 
of  fact  arising  therein,  to  be  tried  before  a  special  referee  or  arbitrator 
respectively  agreed  on  by  the  parties,  or  before  an  official  referee 
or  officer  of  the  court  "  (h). 

An  award,  good  on  the  face  of  it,  whether  made  upon  a  reference 
by  consent,  or  by  order  of  the  court,  is  binding  and  conclusive  upon 
both  parties,  but  not  as  between  strangers,  until  it  is  set  aside;  upon 
the  same  principle  that  a  judgment  binds  the  parties  as  res  judicata{i). 
The  statutory  grounds  upon  which  the  award  may  be  set  aside  are 
misconduct  on  the  part  of  an  arbitrator  or  umpire,  or  that  the  arbitra- 
tion or  award  has  been  improperly  obtained  (fc) .  Among  the  general 
grounds  upon  which  the  court  will  set  aside  an  award  may  be 
enumerated  excess  of  jurisdiction  (l),  corruption,  partiality,  mis- 
Co)  JRe  Williams  and  Stepney  (1891),  60  L.  J.  Q.  B.  636;    [1891]  2  Q.  B.  257. 

id)  See  Weed  v.  Ward  (1889),  58  L.  J.  C.  454;   40  Ch.  D.  ooo. 

(e)  Dunkirk  Coll.   Co.  v.  Lever  (1878.),  9  Oh.   D.  20. 

(/)  Darlington  Wagon  Co.  v.  Harding  (189ft),  60  L.  J.  Q.  B.  110;  [1891] 
1  Q.  B.  245;  Zelma  Gold  Mining  Co.  v.  Hosloins  (1894),  64  L.  J.  P.  C.  45; 
[1895]  A.  C.  100. 

{g)  Hamilton  v.  Merchants'  Marine  Insce.  (1889),  58  L.  J.  Q.  B.  544. 

ih)  Hurlbatt  v.  Barnett  (1892),  62  L.  J.  Q.  B.  1;  [1893]  1  Q.  B.  77.  See 
Hoch  V.  Boor  (1880),  49  L.  J.  Q.  B.  665. 

(0  Arbitration  Act,  1889,  9.  2,  soiled.  1,  s.  15;  Hill  v.  Ball  (1828.).  2 
Bli.  N.  S.  1;  Faviell  v.  Eastern  Counties  Ry.  (1848),  17  L.  J.  Ex.  223;  2 
Ex.   344;    Wenman  v.   Mackenzie  (1855),  25  L.  J.   Q.  B.   44;   5  B.   &  B.  447. 

{k}  Arbitration  Act,  1889,  b.  11;  Fischel  i  Co.  v.  Mann  ^  Cook  (1919),  88 
L.  J.  K.  B.  1173;    [1919]  2  K.  B.  431. 

(I)  Thames  Ironworks   #  Shi'pbuilding  Co.  v.   Eeg.   (1869),   10  B.    &  S.   33. 
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conduct  or  irregularity  (w),  fraud  {n),  or  mistake  of  law  on  the  part 
of  the  arbitrators  or  umpire  (o),  unless  the  determination  of  that 
'point  of  law  was  included  in  the  reference  (p).  There  is  also  juris- 
diction to  refer  back  an  award  for  amendment  (q) .  The  award  binds 
not  only  the  parties  to  the  reference,  but  also  all  persons  claiming 
through  or  under  them;  as  a  judgment  creditor  of  one  of  the  parties 
claiming  satisfaction  out  of  property  which  is  subject  of  the  award(r) . 
And  the  award  is  conclusive  as  to  all  causes  and  matters  within  the 
scope  of  the  reference,  or  which  a  party  might  have  brought  forward,, 
though  he  has  omitted  to  do  so  (s).  And  it  is  in  general  for  the 
court  and  not  for  the  arbitrator  to  construe  the  reference  as  to  what 
matters  are  referred  to  arbitration  (t). 

Hence  an  award  upon  a  cause  of  action,  followed  by  performance 
of  the  award,  is  a  complete  discharge  of  the  claim;  and  an  award 
that  nothing  is  due  may  be  pleaded  in  bar  to  an  action  upon  the 
claim  referred  (m)  .  An  award  that  a  certain  sum  is  due  is  conclusive 
as  to  the  amount,  and  a  defence  limited  to  a  claim  for  an  amount 
in  excess  of  the  sum  awarded  is  regular  (x) .  And  in  an  action  for 
the  breach  of  a  covenant  in  a  lease  to  repair  the  demised  premises, 
an  award  upon  the  amount  of  dilapidations  is  conclusive  evidence  of 
the  amount  of  damages  (i/).— But  if  the  award  substitutes  a  new 
debt  or  duty  in  satisfaction  of  the  claim  referred,  the  award  alone, 
without  payment  or  performance,  may  be  pleaded  in  answer  to  the 
claim;  and  the  party  must  pursue  his  remedy  upon  the  award  (z). 
Thus  an  award  under  a  submission  of  a  claim  for  breach  of  a  covenant 
in  a  lease  to  repair,  that  the  lessee  should  pay  a  certain  sum,  and 
put  the  premises  in  repair,  and  quit  on  a  certain  day,  was  held  ta 

(m)  Goodman  v.  Sayers  (1820.),  2  J.  &  W.  249;  Adams  v.  Great  North  of 
Scotland  Ry.,  [1891]  A.  C.  31. 

(»)  Sec  Niaholls  v.  Roe  (1834>),  3  M.  &  K.  431. 

(o)  Kent  V.  Ehtob  (1802),  3  East,  18;  Jones  v.  Carry  (1839),  8  L.  J.  0.  P. 
89;  S  Bing.  N.  C.  187. 

(p)  Young  v.  Walter  (1804.),  9  Ves.  364;  Re  King  #  Bwveen  (1913),  82 
L.  J.  K.  B.  735;   [1913]  2  K.  B.  32. 

(?)  MUls  V.  Bowyers'  Soc.  (1856),  3  K.  &  J.  66. 

M  Martin  v.  Boulanger  (1883),  52  L.  J.  P.  C.  31;   8  Ap.  Ca.   296. 

(s)  Sunn  V.  Murray  (1829),  7  L.  J.  0.  S.  K.  B.  320;  9  B.  &  C.  ,780;  Fetch 
V.  Fountain  (1839),  8  L.  J.  C.  P.  305;  5  Bing.  N.  C.  442;  Gueret  v.  Audoug 
(1893),  62  L.  J.  Q.  B.  633;  Brodie  v.  Cardiff  (Corp.)  (1919),  88  L.  J.  K.  B. 
609;   [1919]  A.  C.   337. 

(t)  Hutcheson  v.  JEaton  (1884),  13  Q.  B.  D.  861.  See  Se  Ricoi  v.  De  Rioci 
(1891),  61  L.  J.  P.  17;   [1891]  P.  391. 

(«)  Parhes  v.  Smith  (1850),  19  L.  J.  Q.  B.  405;   15  Q.  B.   297. 

(a:)  Cayme  v.  Watts  (1823),  3  D.  &  R.  224;  Commings  v.  Jleard  (1869),  39 
L.  J.  Q.  B.  9;  L.  R.  4  Q.  B.  669. 

(y)  Whitehead  v.  Tattersall  (1834),  1  A.  &  E.  491. 

(2)  Parke,  B.,  Bates  v.  Townley  (1848),  19  L.  J.  Ex.  339;  2  Ex.   157. 
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be  a  sufficient  answer  to  an  action  on  the  covenant,  without  alleging 
performance  (a).  But  an  award  upon  a  claim  referred,  that  mutual 
releases  should  be  executed  by  the  parties  was  held  to  be  no  plea  to 
an  action  without  execution  of  the  release  (b). 

An  agreement  between  British  subjects  to  refer  to  arbitration 
differences  that  may  arise  under  a  contract  does  not  oust  the  juris- 
diction of  the  court,  and  is  no  bar  to  an  action;  but,  as  hereafter 
mentioned,  may  be  a  ground  for  staying  proceedings  under  sect.  4 
of  the  Arbitration  Act,  1889.  "  It  would  be  against  the  policy  of  the 
law  to  give  effect  to  an  agreement  that  "  a  right  of  action  "  should 
not  be  enforced  through  the  medium  of  the  ordinary  tribunals  "  (c). 
Where  a  reference  becomes  impossible,  or  the  arbitrators,  or  one  of 
them  or  the  umpire,  refuse  to  act,  the  parties  are  relegated  to  their 
ordinary  rights  of  action  (d) .  The  pendency  of  an  arbitration,  until 
a  final  award  made,  has  no  greater  effect,  and  affords  no  answer  to  a 
concurrent  action  for  the  matter  referred  (e).  Accordingly  the  usual 
condition  in  a  policy  of  insurance,  that  any  difference  as  to  the  loss 
or  damage  should  be  referred  to  arbitration,  does  not  alone  exclude 
the  assured  from  suing  on  the  policy  (/).  A  covenant  in  a  lease  of 
mines  not  to  bring  any  action  without  first  submitting  all  matters 
in  difference  to  arbitration  was  held  to  be  a  collateral  independent 
•covenant,  which  did  not  exclude  an  action,  though  in  breach  of  the 
•covenant  (g>).  Full  effect,  however,  will  be  given  to  a  provision 
contained  in  a  contract  between  foreigners  to  submit  all  disputes 
between  them  to  their  own  domestic  forum  (h). 

But  an  arbitration  of  differences  may  be  made  a  condition  precedent 
to  any  claim  or  liability  arising  upon  the  contract;  so  that  no  action 
can  be  brought  until  an  arbitration  has  been  held  and  an  award  made. 

(a)   Gas-coyne  v.  Edwards  (18'2&),  1  Y.  &  J.  19. 

(A)   Freeman  v.  Bernard  (1696'),  1  Ld.  Eaym.  248. 

(c)  Chelmsford,  L.  C,  Scott  v.  Liverpool  Corp.  (1858.),  28  L.  J.  C.  235;  3 
De  G.  &  J.  360. 

{d}  Cooper  v.  Shuttleivorth  (1856'),  25  L.  J.  Ex.  114;  Cameron  v.  Cuddy 
(1914),  83  L.  J.  P.  C.  70;   [1914]  A.  G.  6.51. 

(e)  Wood  V.  Copper  Miners'  Co.  (1856'),  25  L.  J.  C.  P.  166;  17  0.  B.  561; 
Cooke  V.  Cooke  (1867),  36  L.  J.  O.  480;  L.  B,.  4  Eq.  77;  Boleman  v.  Ossett 
{Corp.)  (1912),  81  L.  J.  K.  B.  1092;   [1912]  3  K.  B.  257. 

(/)  Roper  V.  Lendon  (1859),  28  L.  J.  Q.  B.  260;  1  E.  &  E.  825.  See  Edwards 
V.  Aberayron  Mutual  Ship  Ins-oe.  (1876'),  1  Q.  B.  D.  563. 

(g)  Horton  v.  Sayer  (1859),  29  L.  J.  Ex.  28;  4  H.  &  N.  643.  And  see  Dawson. 
V.  Fitzgerald  {Lord)  (1876'),  45  L.  J.  Ex.  «'93;  1  Ex.  D.  257;  Collins  v.  Loeke 
(1879),  4S  L.  J.  P.  C.  68;   4  Ap.  Ca.  674. 

(/i)  Gienar  v.  Meyer  (1798'),  2  H.  Bl.  603;  Kirchner  ^  Co.  v.  Gruban  (1909), 
78  L.  J.  C.  678;  [1909]  1  Ch.  413.  See  British  Wagon  •Co.  v.  Gray  (1895),  65 
JO.  J.  Q.  B.  75;   [1896]  1  Q.  B.  35. 
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Aceordingly  provisions  in  policies  of  insurance  not  only  that  the  loss 
or  damage  recoverable  shall  be  referred  to  arbitration,  but  further, 
that  no  action  shall  be  brought  except  for  the  sum  awarded  to  be 
paid  will  be  given  effect  to  (i).  A  policy  of  insurance  may  further 
expressly  provide  that  the  liability  as  well  as  the  amount  of  the  loss 
.shall  be  referred  to  and  settled  by  arbitration,  as  a  condition  precedent 
to  the  claim  of  payment.  Such  conditions  are  legal  and  must  be 
■satisfied  before  a  cause  of  action  arises;  and  consequently  the  court 
will  stay  an  action  brought  before  the  arbitration  (/{;).  Upon  the 
.same  principle  of  construction,  in  the  case  of  building  and  engineering 
contracts  with  the  condition  for  payment  of  such  sums  only  as  the 
architect  or  engineer  shall  certify  to  be  due,  there  is  no  claim  or  right 
■of  action  until  the  certificate  is  given,  unless  it  appear  that  the  certifi- 
cate was  not  to  be  final  and  conclusive  (I).  And  in  the  case  of  a 
horse  race  for  a  sum  of  money  to  be  paid  to  the  winner  upon  the 
decision  of  the  stewards,  no  claim  can  be  made  by  the  winner,  without 
showing  a  valid  decision  in  his  favour  (m).  Where  a  tenant  of  house 
and  furniture  covenanted  to  deliver  them  up  in  good  order,  and  in 
the  event  of  loss  or  damage  to  pay  for  the  same,  the  amount  to  be 
settled  by  two  valuers,  it  was  held  that  no  action  for  dilapidations 
was  maintainable  until  the  sum  was  ascertained  by  the  valuers  (n) . — 
Upon  the  same  principle,  arbitration  clauses  in  Acts  of  Parliament 
j)resumptively  do  not  oust  the  jurisdiction  of  the  court;  but  they  may 
be  obligatory  by  the  express  enactment,  or  impliedly  by  the  objects 
which  they  are  intended  to  serve.  Examples  occur  in  the  Tramway 
Act,  i870  (o) ;  in  the  Friendly  Societies  Acts  (p) ;  and  in  the  Building 
Societies  Acts  (g);    and  in  private    Acts    of    Parliament  (r).     The 


(t)  Scott  V.  Averi/  (1855),  25  L.  J.  Ex.  303;  5  H.  L.  C.  811;  Caledonian  Ins. 
V.  Gilmour,  [1893]  A.  C.  85;  Spurrier  v.  La  Cloohe  (1902),  71  L.  J.  P.  0. 
.101;   [1902]  A.  C.  446. 

(k)  Woodall  V.  Pearl  Aaece.  (1919.),  88  L.  J.  K.  B.  706;    [1919]  1  K.  B.  593. 

(0  Scott  V.  Liverpool  Corp.  (1858),  28  L.  J.  C.  230;  3  De  G.  &  J.  334; 
Sharpe  v.  San  Paulo  Ry.  (1873),  L.  E.  8  Ch.  597;  Robins  v.  Goddard  (1904), 
74  L.  J.  K.  B.  167;   [1905]  1  K.  B.  294. 

(m)  Brown  v.  Overbury,  25  L.  J.  Ex.  169;  11  Ex.  715;  Sadler  v.  Smith,  39 
h.  J.  Q.  B.  17;  L.  E.  5  Q.  B.  40. 

(«)  Babbage  v.  Coulburn  (1882),  52  L.  J.  Q.  B.  50;   9  Q.  B.  D.  235. 

(o)  Norwich  Corp.  v.  Norwich  El.  Tram.  Co.  (1906),  75  L.  J.  K.  B.  636; 
:[1906]  2  K.  B.  119. 

(p)  liucMe  V.  Wilson  (1867),  L.  R.  2  C.  P.  410;  Stone  v.  Liverpool  Marine 
Soc.  (1894),  63  L.  J.  Q.  B.  471;  Con;  v.  Hutchinson  (1910),  79  L.  J.  C.  259; 
■[1910]  1  Ch.  513. 

(y)  Municipal  Bg.  Soc.  v.  Kent  (1884),  53  L.  J.  Q.  B.  290;  9  Ap.  Ca.  260; 
Western  Suburban  Bg.  Soc.  v.  Martin  (1886),  55  L.  J.  Q.  B.  382;  17  Q.  B.  D. 
'609;  Municipal  Bg.   Soc.  v.  Richards  (1889),  58  L.  J.  C.  8;  39  Ch.   D.  372. 

(r)  G.  W.  Ry.  v.  Phillips  (1908),  77  L.  J.  K.  B.  306;   [1908]  A.  0.  101. 
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arbitration  provided  by  the  Railway  Companies  Arbitration  Act, 
1859,  is  compulsory;  but  it  does  not  oust  the  jurisdiction  of  the  court 
unless  one  of  the  parties  insists  upon  the  arbitration  (s).  Where 
the  statutory  tribunal  becomes  non-existent,  the  parties  may  appeal 
to  the  ordinary  tribunals  (i). 

An  action  lies  upon  a  submission,  or  agreement  to  refer  differences,, 
for  a  breach  in  refusing  to  refer;  though  such  agreement  cannot  be 
set  up  in  answer  to  an  action  upon  the  cause  referred  (m).  But  the 
damages  in  such  action  must  in  general  be  nominal,  because  it  cannot 
be  ascertained  what  the  award  would  be,  if  the  reference  were  carried 
out;  unless  the  agreement  stipulates  for  liquidated  damages  (x).  Sa 
an  action  will  lie  for  refusing  to  appoint  an  arbitrator;  and  where 
upon  such  refusal  the  other  party  is  authorised  by  the  terms  of  sub- 
mission to  proceed  to  an  award,  he  may  recover  the  sum  awarded  (z/)> 
And  an  arbitration  bond  with  a  penalty,  conditioned  to  "  perform  " 
the  award,  is  forfeited  by  a  party  preventing  the  award  by  revoking, 
the  authority  of  the  arbitrator  (2). 

The  court  will  not  grant  specific  performance  of  an  agreement  ta 
refer  by  compelling  a  party  to  appoint  an  arbitrator,  or  to  execute 
an  arbitration  bond  (a);  nor  does  the  Arbitration  Act,  1889,  give- 
the  court  power  to  make  an  order  to  that  effect  (6).  And  the  court 
will  not  grant  specific  performance  of  an  agreement  to  sell  property 
at  a  price  to  be  settled  by  arbitrators  or  valuers  to  be  appointed  by 
the  parties,  unless  an  award  of  the  price  has  been  made;  the  mode- 
agreed  upon  for  settling  the  price  being  an  essential  condition  of  the 
contract  (c).  But  the  court  will  compel  a  vendor  under  such  an 
agreement  to  admit  the  appointed  valuer  to  enter  to  make  the  valua- 

(5)  L.  0.  #  S.  By.  V.  S.  E.  Ry.  (1888),  58  L.  J.  0.  78;  40  Oh.  D.  100. 
And  see  Cros field  v.  Manchester-  Ship  Canal  (1905),  74  L.  J.  0.  637;  [1905] 
A.  C.  421. 

(i)  Bentley  v.  Mwnchester,  Shef.  §  Zincs.  Ry.  (1891),  60  L.  J.  O.  641;. 
[1891]  3  Ch.  222. 

(«)  Livingston  v.  Ralli  (1855),  24  L.  J.  Q.  B.  269;  5  E.  &  B.  132. 

{x)  Eldon,  L.  C,  Street  v.  Rigby  (1802),  6  Ves.  817;  Brunsden  v.  Staines- 
Zoo.  Bd.   (1884),  1  Cab.  &  E.  272. 

(y)  Thomas  v.  Fredricks  (1847),  16  L.  J.  Q.  B.  383;   10  Q.  B.  775. 

(z)  Vynior's  case  (1609),  8  Co.  81  b;  Warburton  v.  Storr  (1825),  3  L.  J. 
0.  S.  K.  B.  156;  4  B.  &  G.  103. 

(a)  Agar  v.  Machlew  (1825),  4  L.  J.  0.  S.  Ch.  16;  2  Sim.  &  S.  418.  See 
Chedyn  v.  Dalby  (1836),  2  Y.  &  C.  Ex.  170. 

(J)  Re  Smith  and  Nel&on  (1880),  59  L.  J.   Q.  B.   533;   25  Q.   B.  D.  545. 

(c)  Uilnes  v.  Gery  (1807),  14  Ves.  400;  Vichers  v.  Vickers  (1867),  36  L.  J.  0. 
946;  L.  E.  4  Eq.  529;  Firth  v.  Midland  Ry.  (1875),  44  L.  J.  C.  313;  L.  E.. 
20  Eq.  100. 
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tion  (d).  Specific  performance  will  be  granted  of  a  contract  of  sale 
at  a  fair  valuation,  where  the  court  can  provide  the  means  of  ascer- 
taining the  price  (e).  And  the  court  granted  specific  performance  of 
an  agreement  for  a  lease  to  contain  "  all  usual  and  proper  conditions  " 
as  shall  be  judged  reasonable  by  a  land  surveyor  named;  the  person 
not  being  held  essential  to  the  performance  (/).  And  where  the 
benefit  of  an  agreement  has  been  had  and  enjoyed  upon  the  terms  of 
paying  a  valuation  price  which  cannot  be  ascertained  as  agreed,  the 
court  will  enforce  completion  and  supply  the  valuation  (g). — The 
court  can  decree  the  specific  performance  of  an  award,  but  the  defen- 
dant is  entitled  to  raise  all  the  defences  available  in  suits  for  specific 
performance,  such  as  uncertainty  or  hardship  (h). 

Sect.  4  of  the  Arbitration  Act,  1889,  enables  the  court  (i)  to  stay 
proceedings  in  an  action  where  the  subject-matter  of  the  action  is 
agreed  to  be  referred  (fc).  This  statutory  power  may  be  exercised 
as  well  where  the  proceedings  are  by  petition  of  right  against  the 
Crown  as  in  actions  between  private  individuals  (I).  The  application 
to  stay  proceedings  must,  in  the  terms  of  the  section,  be  made  after 
appearance  and  before  the  party  applying  has  taken  any  step  in  the- 
action .  Until  a  stay  is  obtained  the  parties  may  pursue  their  remedy 
in  the  courts,  and  the  adjudication  of  the  court  overrides  the  award 
undera  reference  (to).  So  if  a  party  repudiates  a  contract  containing 
an  arbitration  clause,  he  cannot  insist  upon  a  reference  (n).  Under, 
the  enactment  it  is  the  "  prima  facie  duty  "  of  the  court  to  etay 
proceedings  upon  matters  which  the  parties  have  agreed  to  refer,, 
but  it  is  within  the  discretion  of  the  court  to  refuse  to  do  so  (o).    An. 

(d)  Morse  v.  Merest  (1821),  6  Madd.  2«;  Smith  v.  Peters  (1875),  44  L.  J.  C. 
613;  L.  E.  20  Eq.  511. 

(e)  Gregory  v.  Mighell  (1811),  18  Ves.  328;  Jaokson  v.  Jackson  (1853),  22 
L.  J.  C.  873;  1  Sm.  &  a.  184. 

(/)  G-ourlay  v.  Somerset  {DuTce)  (1815),  19  Ves.  429.  See  Hart  v.  Eart 
(1881),  50  L.  J.  C.  697;  18  Ch.  D.  670. 

{g)  Dinham  v.  Bradford  (1870),  L.  B.  5  Ch.  519. 

{h)  Nickels  v.  Hancock  (1855),  7  De  G.  M.  &  G.  300. 

(s)  Morriston  Tinplate  Co.  v.  Brooker,  Tl  L.  J.  K.  B.  197;  [1908]  1  K.  B. 
403. 

(4)  Turnell  v.  Sanderson  (1891),  60  L.  J.  C.  703;  Buker  v.  Yorkshire  Fire 
A.moe.  (1892),  61  L.  J.  Q.  B.  838;  [1892]  1  Q.  B.  144;  Aitkm  v.  Batchelor 
(1893),  62  L.  J.  Q.  B.  193;  Hodspn  v.  Ry.  Pass.  Ass.  (1904),  73  L.  J.  K.  B. 
1001;   [1904]   2   K.  B.  833. 

(0  Anglo-Newfoundland  Bevel.  Co.  v.  Segem  (1920),  89  L.  J.  K.  B.  570;. 
[1920]  2  K.  B.  214. 

(m)  Soletnan  v.  Os.sett  {Corp.)  (1912),  81  L.  J.  K.  B.  1092;  [1912]  3  K.  B. 
257. 

(jj)  Jureidini  v.  Nat.  Brit.  S;  Irish  Millers'  Ins.  (1915),  84  L.  J.  K.  B.  640; 
[1915]  A.  C.  499. 

(o)  Zyon  V.  Johnson  (1889),  58  L.  J.  C.  626;  40  Ch.  D.  579;  Freeman  ^ 
V.  Chester  Rural  Council  (1911),  80  L.  J.  K.  B.  695;   [1911]  1  K.  B.  783. 
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agreement  to  refer  disputes  to  a  foreign  tribunal  is  a  submission  to 
arbitration  giving  the  English  courts  jurisdiction  to  stay  proceed- 
ings (p).  A  counterclaim  is  a  cross-action,  and  the  plaintiff  in  the 
original  action  may  apply  to  have  proceedings  on  a  counterclaim 
stayed  if  the  subject-matter  has  been  agreed  to  be  referred  (q).  An 
application  for  a  stay  of  proceedings  until  security  for  costs  be 
given  (r),  or  for  particulars  or  for  interrogatories  (s),  or  to  obtain 
further  time  for  delivery  of  a  defence  (t),  is  a  step  in  the  proceedings; 
but  a  notice  requiring  the  delivery  of  a  statement  of  claim  (u),  or 
filing  affidavits  in  answer  to  affidavits  filed  in  support  of  an  applica- 
tion for  the  appointment  of  a  receiver  (x),  do  not  amount  to  a  step 
in  the  proceedings.  A  stay  will  be  refused  after  an  order  has  been 
made,  or  an  undertaking  in  lieu  thereof  given,  on  a  summons  for 
directions  (y). — Among  the  reasons  which  have  influenced  the  court 
to  refuse  to  exercise  this  permissive  power  may  be  instanced  that  the 
arbitrator  is  a  necessary  witness  (z);  or  that  he  has  prejudged  the 
case  (a) ;  or  that  they  involve  a  charge  of  fraud  made  by  the  defen- 
dant (6);  or  that  part  only  of  the  differences  between  the  parties 
can  be  disposed  of  in  the  arbitration  (c) ;  or  that  the  proceedings  are 
not  within  the  scope  of  the  reference,  unless  that  question  is  inten- 
tionalty  included  in  the  reference  (d).  If  the  matters  in  dispute 
involve  questions  of  law,  this  is  a  fact  of  importance,  but  not  con- 
clusive, as  affecting  the  exercise  of  the  judicial  discretion  to  stay 

{p)  Austrian  Lloyd  8.S.  Co.  v.  Qresham  Life  Assee.  (1903),  72  L.  J.  K.  B. 
211;  [1903]  1  K.  B.  249;  Kirchner  #  Co.  v.  Qruban  (1908),  78  L.  J.  O.  117: 
[1909]  1  Ch.  413. 

(?)  Spartali  v.    Van  Hoorn,  W.  N.   (1884)  32. 

(r)  Adams  v.   Catley  (1892),  66  L.  T.  687;   40  W.  E.  570. 

(s)   Chappell  V.  North  (1891),  60  I>.  J.  Q.  B.  554;    [1891]  2  Q.  B.  252. 

it)  Ford's  Hotel  Co.  v.  Bartlett  (1895),  65  L.  J.  Q.  B.  166;    [1896]   A.  C.  1. 

(m)  Ives  and  Barker  v.  Willans  (1894),  63  L.  J.  0.  621;    [1894]  2  Ch.  478. 

(«)  Zalinoff  V.   Hammond  (1898),  67  L.  J.  0.  370;    [1898]  2  Ch.  92. 

{y)  Covmty  Theatres  and  Hotels  v.  Knowles  (1902),  71  L.  J.  K.  B.  351; 
[1902]  1  K.  B.  480;  Richardson  v.  Le  Maitre  (1903),  72  L.  J.  C.  779;  [1903] 
2  Gh.  222;    Ochs  v.  Ochs  Bros.  (1909),  78  L.  J.  C.  555;    [1909]   2  Ch.  121. 

(z)  Bristol  (Corp.)  v.  Aird  ^  Co.  (1913),  82  L.  J.  K.  B.  684;  [1913]  A.  C. 
241. 

(a)  Bonnin  v.  Neame  (1910),  79  L.  J.  C.  388;  [1910]  1  Ch.  732.  See  Law 
V.  Chartered  Institute  of  Patent  Agents  (1919),  88  L.  J.  C.  319;  [1919]  2  Oh. 
276. 

(i)  Wallis  V.  Hirsch  (1856),  26  L.  J.  0.  P.  72;  1  C.  B.  N.  S.  316;  Russell 
V.  Russell  (1880),  49  L.  J.  C.  268;  14  Oh.  D.  471.  See  Trainor  v.  Phoenix  Fire 
Assce.    (1892),  65  L.  T.  825. 

(c)  Turnook  v.  Sartoris  (1889),  43  Oh.  D.  160;  Davis  v.  Starr  (1889),  58 
L.  J.  C.  808;  41  Ch.  D.  242;  Printing  Machinery  Co.  v.  Linotype  ^  Machinery, 
Ltd.  (1912),  81  L.  J.  C.  422;    [1912]  1  Oh.  856. 

(d)  Thames  Ironworks  #  Shipbuilding  Co.  v.  Reg.  (1869),  10  B.  &  S.  33; 
Piercy  v.   Young  (1880),  14  Oh.  D.  200. 
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proceedings  (e).  And  the  court  will  allow  a  reference,  including 
the  question  whether  the  contract  containing  the  agreement  to  refpr 
has  been  dissolved  (/). 

An  agreement  to  refer  does  not  import  any  undertaking  by  a 
party,  in  appointing  an  arbitrator,  that  the  arbitrator  will  act,  nor 
any  liability  for  his  not  acting  or  for  the  failure  of  the  arbitration 
in  consequence  (g).  By  the  Arbitration  Act,  1889,  s.  6,  it  is  pro- 
vided that  if  an  arbitrator  refuses  to  act,  or  becomes  incapable  of 
acting,  the  party  may  appoint  a  new  arbitrator;  and  if  he  refuses  to- 
appoint  an  arbitrator,  either  originally  or  by  way  of  substitution,  the 
other  party,  after  notice  given,  may  appoint  a  sole  arbitrator.  Also 
in  certain  cases  of  the  appointment  failing  by  disagreement  of  the 
parties,  or  by  refusal,  incapacity,  or  death  of  the  arbitrator,  the  court 
is  empowered  by  s.  5  of  the  Act  to  appoint;  but  the  court  has  no 
general  power  of  appointing  in  other  cases  (h) .  The  statutory  powers 
given  to  a  party  and  to  the  court  to  supply  an  arbitrator  do  not  apply 
to  mere  valuations,  which  do  not  involve  any  differences;  as  in  the 
cases  of  sales  of  property  at  a  valuation  (i). 

A  submission  by  consent,  and  an  order  by  consent  for  submission 
to  arbitration,  implies  an  agreement  to  perform  the  award;  upon 
which  an  action  will  lie  for  non-performance.  The  action  may  be 
in  the  form  of  a  claim  for  debt  or  damages,  or  for  specific  performance 
according  to  the  kind  of  liability  imposed  by  the  award  (fc) . — ^A  sub- 
mission has  also  the  same  effect  in  all  respects  as  if  it  had  been  made 
an  order  of  court;  and  by  the  Arbitration  Act,  sect.  12,  "  an  award 
on  a  submission  may,  by  leave  of  the  court  or  a  judge,  be  enforced  in 
the  same  manner  as  a  judgment  or  order  to  the  same  effect  "  (l). 
And  by  sect.  15,  in  all  cases  of  reference  under  an  order  of  the  court 
or  a  judge  in  any  cause  or  matter,  "  the  report  or  award  of  any 
official  or  special  referee  or  arbitrator  on  any  such  reference  shall^ 

(e)  Randegger  v.  Holmes  (1866),  L.  E.  1  C.  P.  679;  Produce  BroJcrrs'  Co.  v. 
Olym-pia  Oil  #  Cake  Co.  (1916),  85  L.  J.  K.  B.  160;    [1916]   1  A.  C.  314. 

(/)  Plews  V.   Baker  (1873),  43  L.  J.  C.  212;   L.  R.   16  Eq.   564. 

Ig)  Cooper  v.  Shuttleworth  (1856),  25  L.  J.  Ex.  114. 

(A)  Re  Smith  and  Nelson  (1890),  59  L.  J.  Q.  B.  633;  25  Q.  B.  D.  545;  Re 
Wilson  and  Eastern  Co-imties  Nav.  (1891),  61  L.  J.  Q.  B.  237;  [1892]  1  Q.  B. 
81;   Re  Eyre  and  Leices.ter  (1®91),  61  L.  J.   Q.  B.  438;    [1892]  1   Q.  B.  136. 

(j)  Re  Bawdy  (1885),  54  L.  J.  Q.  B.  574;  15  Q.  B.  D.  426;  Re  Carus-Wilson 
(1887),  56  L.  J.  Q.  B.  530;   18  Q.  B.  D.   7. 

(Jk)  Nickels  v.  Hancock  (1885),  7  De  G.  M.  &  G.  300;  Blackett  v.  Bates 
(1866),  35  L.  J.  C.  324;  L.  E.  1  Ch.  117;  Lievesley  v.  Gilmore  (1866),  35 
L.  J.  C.  P.  351;  L.  R.  1  C.  P.  570. 

(0  See  Old.  XLII.  r.  24;  Re  Bankruptcy  Notice  (1906),  76  L.  J.  K.  B.  171j 
[1908]  1  K.  B.  478. 
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unless  set  aside  by  the  court  or  a  judge,  be  equivalent  to  the  verdict 
of  a  jury."  An  order  by  consent  of  the  parties  to  refer  the  action, 
and  all  matters  in  difference,  is  not  an  order  within  the  section,  but 
an  order  by  virtue  of  the  consent  only ;  consequently  the  award  cannot 
bo  reviewed  by  the  court  as  is  the  case  with  a  verdict,  and  is  final  (m) . 

A  submission,  or  agreement  to  refer  differences  to  arbitration,  is 
a,  binding  contract,  which  cannot  be  revoked  by  one  of  the  partiea, 
without  the  consent  of  the  other  (n) .  But  the  reference  to  a  particular 
arbitrator  under  it  was  revocable  at  common  law  at  any  time  before 
an  award  made  (o);  and  if  one  arbitrator  was  appointed  to  act  for 
both  parties,  either  party  might  revoke  his  authority  (p).  The 
Arbitration  Act,  1889,  now  enacts  generally,  sect.  1,  that  "  a  sub- 
mission, unless  a  contrary  intention  is  expressed  therein,  shall  be 
irrevocable,  except  by  leave  of  the  court  or  a  judge."  This  enact- 
ment applies  to  the  authority  of  the  arbitrator  when  appointed;  the 
agreement  to  refer  being  irrevocable  by  one  party  only,  independently 
of  the  statute  (q).  The  court  will  grant  leave  to  revoke  a  reference 
upon  grounds  which  would  vitiate  an  award  made  under  it;  as  a 
wrongful  admission  of  evidence  or  an  erroneous  decision  of  law  (r). 
And  the  court  has  jurisdiction  to  restrain  an  arbitration,  but  will  not 
■exercise  it  where  the  proceedings  are  futile  and  cannot  end  in  a 
binding  result  (s).  By  sect.  11  of  the  Act,  an  arbitrator  or  umpire 
may  be  removed  for  misconduct  (i). 

Cm)  Darlington  Wagon  Co.  v.  Hardimg  (1890),  60  L.  J.  Q.  B.  110;  [1891]  1 
Q.  B.  245. 

(«)  Piercy  v.  Young  (1880),  14  Oh.  D.  200;  Forwood  v.  Watney  (1880),  49 
L.  J.  Q.  B.  447.  '■ 

(o)   Green  v.  Pole  (1830),  8  L.  J.  0.  S.  0.  P.  149;   6  Bing.  443. 

Ip)  Fraser  v.   Bhrensperger  (1883),  53  L.  J.  Q.  B.  73;   12  Q.  B.   D.  310. 

Iq)  See  per  Esher,  M.  R.,  Me  Smith  and  Nelson  (1890),  59  L.  J.  Q.  B.  533; 
25  Q.  B.  D.  550. 

(r)  See  JUast  and  West  India  Docks  v.  Kirk  (1887),  57  L.  J.  Q.  B.  295;  12 
Ap.  Ca.  738;   James  v.  James  (1S89),  58  L.  J.  Q.  B.  424;   23  Q.  B.  D.  12. 

(s)  Farrar  v.  Cooper  (1890),  59  L.  J.  C.  500;  44  Ch.  D.  323;  Wood  v.  Lillies 
(18«1),  61  L.  J.  C.  154;  Kitts  v.  Moore  (1894),  64  L.  J.  Q.  B.  152;  [1895]  1 
Q.  B.  253. 

(0  Re  Enoch  and  Zaretsky,  Boch  i  Co.  (1909),  79  L.  J.  K.  B.  363;  [1910] 
1  K.  B.  327;   Buerger  #  Co.  v.  Barnett  (1919),  89  L.  J.  K.  B.  161. 
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The  right  of  axjtion  for  a  debt,  or  for  breach  of  contract,  may  be 
barred  by  the  Statutes  of  Limitation,  which  prescribe  a  limit  of 
time  within  which  the  action  must  be  commenced,  and  afford  an 
absolute  bar  to  an  action  brought  beyond  the  prescribed  limit.  It 
is  no  answer  to  an  action  that  the  plaintiH  has  not  asserted  his 
rights,  so  long  as  the  statutory  period  of  limitation  has  not 
elapsed  (a),  but  coupled  with  other  circumstances  may  operate  as 
an  estoppel,  or  be  evidence  that  a  debt  has  been  satisfied  or  that  a 

(a)  Seg.  v.  St.  Michael's  {Southampton)  (1856),  2,5  L.  J.  Q.  B.  379;  6  E.  &  B. 
807;  Clarkey.  Mart  (1858),  27  L.  J.  C.  615;  6  H.  L.  0.  633;  Re  Eustace  (1912). 
.81  L.  J.  O.  529;  [1,912]  1  Ch.  561. 
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contract  has  been  otherwise  performed  (6).  A  plea  of  the  statute 
is  a  plea  of  confession  and  avoidance,  that  is,  it  admits  the  exist- 
ence of  the  cause  of  action  as  pleaded  by  the  plaintiff,  but  opposes 
the  statute  as  a  bar  to  the  liabilitj  of  the  defendant  to  perform  his 
contract  modo  et  forma  (c).— By  the  Limitation  Act,  1623,  s.  3, 
"  all  actions  of  account  and  upon  the  case,  all  actions  of  debt  grounded 
upon  any  lending  or  contract  without  specialty,  all  actions  of  debt 
for  arrearages  of  rent, — shall  be  commenced  and  sued  within  six 
years  next  after  the  cause  of  such  actions  or  suit,  and  not  after." 
• — The  actions  upon  the  case  include  actions  of  assumpsit,  which 
was  the  form  of  action  for  breach  of  a  simple  contract,  express  or 
implied,  other  than  a  mere  debt  (d) .  The  statute  also  contained 
an  exception  of  merchants'  accounts,  but  this  exception  was 
abolished  by  effect  of  the  Mercantile  Law  Amendment  Act,  1856, 
s.  9.  The  actions  of  debt  for  rent  apply  only  to  rent  reserved  on  a 
demise  without  deed  (e).  The  section  applies  to  all  actions  of  debt 
by  simple  contract,  notwithstanding  the  debt  is  also  secured  by  a 
charge  upon   land  (/) . 

'By  the  Civil  Procedure  Act,  1833,  s.  3,  so  far  as  it  is  material  to 
state  it,  "  all  actions  of  debt  for  rent  upon  an  indenture  of  demise, 
all  actions  of  covenant  or  debt  upon  any  bond  or  other  specialty,  and 
also  all  actions  of  debt  upon  any  award  where  the  submission  is  not 
by  specialty,  shall  be  commenced  and  sued  within  the  time  and 
limitation  hereinafter  expressed  and  not  after;  that  is  to  say,  the 
said  actions  of  debt  for  rent  upon  an  indenture  of  demise,  or  cove- 
nant, or  debt  upon  any  bond  or  other  specialty,  within  twenty  years 
after  the  cause  of  such  actions  or  suits,  but  not  after;  and  the  said 
other  actions  within  six  years  after  the  cause  of  such  actions  or 
suits  (g),  but  not  after;  provided  that  nothing  herein  contained  shall 
extend  to  any  action  given  by  any  statute  where  the  time  for  bring- 
ing such  action  is  or  shall  be  by  any  statute  specially  limited." — 
At  common  law  bonds  and  specialty  debts  were  presumed  to  have 


(6)  Topham  v.  Braddich  (1809),  1  Taunt.  572;  Cooper  v.  Turner  (1819).  2 
Stark.  497;  SoUis  v.  Pcdmer  (1836),  5  L.  J.  C.  P.  264;  2  Bing.  N.  C.  713; 
Morlei/  V.  Morley  (1855),  25  L.  J.  C.  1;   5  De  G.  M.  &   G.  610. 

(e)   Margetts  V.  Bays  (1836),  5  K  J.  K.  B.   105;  4  A.  &  E.    489. 

Id)  Chandler  v.  Vilett  (1680),  2  Wms.  Saund.  391;  Battley  v.  Faulkner  (1820), 
3  B.  &  Aid.  288;  Baker  v.  Courage  #  Co.  (1909),  79  L.  J.  K.  B.  313;  [1910]  1 
K.    B.   56. 

(e)  Freeman  v.  Stacey  (1629),  Hutt.  109;  Leigh  v.  Thornton  (1818),  1  B.  & 
Aid.    625. 

(/)   Barnea  v.  Glenton  (1899),  68  L.  J.  Q.  B.  502;  [1S99]  1  Q.  B.    855. 

(r/)   Turner  v.  Mkllaiid  Ry.   (1911),  85  L.  J.  K.  B.  832;    [1911]  1  K.    B.  832. 
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been  satisfied  after  the  lapse  of  twenty  years  without  any  paj'ment 
of  interest  or  other  acknowledgment  of  the  debt.  The  above  enact- 
ment substituted  a  peremptory  bar  of  twenty  years,  subject  to  the 
provision  as  to  acknowledgment  contained  in  sect.  5  of  the 
statute  Qi) . 

By  the  Real  Property  Limitation  Act,  1874,  ss.  8,  9,  "no  action 
or  suit  or  other  proceeding  shall  be  brought  to  recover  any  sum  of 
money  secured  by  any  mortgage,  judgment,  or  lien,  or  otherwise 
charged  upon  or  payable  out  of  any  land  (^)  or  rent,  at  law  or  in 
equity,  or  any  legacy,  but  within  twelve  years  next  after  a  present 
right  to  receive  the  same  shall  have  accrued  to  some  person  capable  of 
giving  a  discharge  for  or  release  of  the  same  (fc);  unless  in  the  mean- 
time some  part  of  the  principal  money,  or  some  interest  thereon, 
shall  have  been  paid,  or  some  acknowledgment  of  the  right  thereto 
shall  have  been  given  in  writing  signed  by  the  person  by  whom  the 
same  shall  be  payable  (Z)j  or  his  agent,  to  the  person  entitled  thereto 
or  his  agent;  and  in  such  case  no  such  action  or  suit  or  proceeding 
shall  be  brought  but  within  twelve  years  after  such  payment  or 
acknowledgment,  or  the  last  of  such  payments  or  acknowledgments, 
if  more  than  one,  was  given." — ^A  debt  on  bond  or  covenant  binding 
the  heirs,  though  recoverable  against  heir  and  devisee  to  the  extent 
of  the  real  assets  of  the  obligor,  is  not  "charged  upon  or  paj'able 
out  of  land,"  within  this  section  (m).  But  the  section  applies  to 
a  personal  action  against  a  mortgagor  upon  his  covenant  to  pay  the 
mortgage  debt,  as  well  as  to  the  action  to  enforce  the  mortgage  against 
the  land  (n) ;  also  to  an  action  upon  a  collateral  bond  given  by  the 
mortgagor  at  the  same  time  with  the  mortgage  to  secure  the  mort- 
gage debt  (o) ;  also,  it  seems,  to  an  action  upon  the  covenant  of  a 
surety  contained  in  the  mortgage  deed  to  pay  the  mortgage  debt  (p); 
but  not  to  an  action  on  a  bond  given  by  a  surety  conditioned  for 

(A)  Cranworth,  L.  C.  Morley  v.  Morley  (1855),  25  L.  J.  0.  1;  5  De  G.  M.  &  G. 
625;   Jeasel,  M.  R.,  Sutton  v.  Sutton  (1882),  52  L.  J.   0.   333;   22    Ch.  D.   51.5. 

(J)  Re  Stuckey  (1905),  75  L.  J.  C.  58;    [1906]   1  Ch.  67. 

{k)  Hornsey  Loc.  Bd.  v.  Monarch  Bg.  Soc.  (1889),  24  Q.  B.  D.  1;  59  L.  J. 
Q.  B.  105;  Re  England  (1895),  65  L.  J.  C.  21;   [1895]  2  Ch.   820. 

(0  Bradshaw  v.  Widdrington  (1902),  71  L.  J.  C.  627;  [1902]  2  Ch.  430;  Re 
Lacey  (1906),  76  L.  J.  C.  316;  [1907]  1  Ch.  330. 

(m)  Roddam  v.  Morley  (1857),  26  L.  J.  C.  438;  1  De  G.  &  J.  1;  JJe  Chan.t 
(1905),  74  L.  J.  C.  542;  [1905]  2  Ch.  225. 

(n)  Sutton  V.  Sutton  (1882),  52  L.  J.  C.  333;  22  Ch.  D.  511.  See  He  Turner 
(1895),  43  W.  E.  154. 

(o)   Fearnside  v.   Flint   (1883),   52   L.   J.   C.   479;    22  Ch.   D.   679. 

(p)  Cotton,  L.  J.,  Re  Frisby   (1889),  59  L.   J.   C.   94;    43   Ch.   D.    115. 
L.  46 
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payment  by  the  mortgagor  {q).  It  applies  to  an  action  on  a  judg- 
ment {r) .  A  personal  covenant  to  pay  a  rent -charge  cannot  be 
enforced  where  the  remedy  against  the  land  is  barred  (s) . 

By  the  Real  Property  Limitation  Act,  1833,  s.  42,  "no  arrears 
of  rent  or  of  interest  in  respect  of  any  sum  of  money  charged  upon 
or  payment  out  of  any  land  or  rent,  or  in  respect  of  any  legacy,  or 
any  damages  in  respect  of  such  arrears  of  rent  or  interest,  shall  be 
recovered  by  any  distress,  action  or  suit,  but  within  six  years  next 
after  the  same  respectively  shall  have  become  due,  or  next  after  an 
acknowledgment  of  the  same  in  writing";  subject  to  a  proviso  that, 
"where  any  prior  mortgagee  or  other  incumbrancer  shall  have  been 
in  possession  of  any  land,  or  in  the  receipt  of  the  profits  thereof', 
within  one  year  next  before  an  action"  the  person  entitled  may 
recover  the  arrears  of  interest  during  the  whole  time  of  such  posses- 
sion.— This  section  applies  to  the  recovery  of  arrears  of  rent  or 
interest  by  distress,  action  or  suit  against  the  land  only;  and  if  the 
payment  of  the  rent  or  interest  is  also  secured  by  bond  or  covenant 
or  other  specialty,  the  limitation  of  an  action  upon  such  security  is 
twenty  years  under  sect.  3  of  the  Civil  Procedure  Act,  1833  {t). 
And  the  statutory  limitation  of  the  remedies  against  the  land  is 
not  removed  or  extended  by  reason  of  the  longer  limitation  of  the 
covenant  or  special  security  (m)  .  Where  the  mortgagee  takes  pro- 
ceedings to  enforce  his  security,  he  is  only  entitled  to  six  years' 
arrears  of  interest,  but  in  a  redemption  action  he  may  recover  all 
arrears  of  interest  although  they  exceed  six  years  (x) .  A  mortgagee 
exercising  a  power  of  sale  is  not  within  the  statute,  and  may  retain 
more  than  six  years'  interest  out  of  the  proceeds  of  the  sale  (■;/,) ; 
and  must  hand  over  any  surplus  after  satisfying  his  demand  to 
a  puisne  incumbrancer,  although  the  latter  claims  to  retain  more 
than  six  years'  arrears  of  interest  {z) .  The  lien  of  a  vendor  for 
unpaid  purchase-money  is  not  within  the  section,  and  all  arrears  of 

(?)  Re  Powers   (1885),   30  Ch.   D.   291. 

()•)  Eebblethwaite  v.  Peever,  [1891]  1  Q.  B.  124;  Jaij  v.  Johnstone  (1892), 
62  L.  J.  Q.  B.  128;  [1893]  1  Q.  B.  189. 

(s)  ShaiD  y.  Crompton  (1910),  80  L.  J.  K.  B.  52;  [1910]  2  K.  B.    370. 

(i)  Pa^et  V.  Foley  (1836),  5  L.  J.  0.  P.  258;  2  Bing.  N".  C.  679;  Manning-  v. 
Phelps  (1854),  24  L.  J.  Ex.  62;  10  Ex.  59.     See  ante.  p.  720. 

(m)  Jiunter  v.  Nooholds  (1850),,  19  L.  J.  0.  117;   1  Mao.  &  G.  640. 

(«)  IHngle  v.  Coppen  (1899),  68  L.  J.  C.  337;  [1899]  1  Oh.  726;  Re  Lloyd 
(1902),  72  L.  J.  C.  78;   [1903]  1  Oh.  385. 

(2/)  Edmunds  v.  Waugh  (18&6),  35  L.  J.  0.  234;  L.  R.  1  Eq.  418;  Re  Marsh- 
field  (1886),  56  L.  J.  0.  599;  34  Oh.  D.  721. 

(z)  Re  Thomson's  Mortgage  Trusts  (1920),  89  L.  J.  C.  213;    [1920]  1  Ch.  508. 
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; interest  payable  under  the  contract  of  sale  are  recoverable  (a).  The 
aectiou  did  not  apply  where  the  money  charged  upon  land  and  interest 
were  secured  by  an  express  trust  (&);  but  this  right  is  now  taken 
away  by    sect.   10    of  the  Eeal  Property  Limitation  Act,   1874. 

.Sect.  (42  of  the  Real  Property  Limitation  Act,  1833,  does  not  apply 

,to  the  interest  of  money  charged    upon    personal    estate,    though 

.  invested  upon   mortgage  of  land  (c) . 

Actions  for  debts  created  by  statute,  as  before  stated,  are  in 
general  ranked  as  actions  of  debt  upon  specialty  within  sect.  3  of 
the  Civil  Procedure  Act,  1833,  and  are  subject  to  the  limitation  of 
twentj''  years  (d) .  Debts  founded  on  foreign  statutes,  as  a  debt  for 
calls  in  a  company  constituted  by  a  foreign  statute,  create  a  simple 
contract  debt,  and  an  action  therefor  must  be  brought  within  six 
years  (e). — A  statutory  claim  given  to  a  local  authority  for  con- 
tribution out  of  the  county  fund  is  the  subject  of  an  action  on  the 
case  and  not  a  debt  by  statute,  and  the  limit  is  six  years  (/) . 

By  the  statute  31  'Eliz.  c.  5,  s.  5,  all  actions  for  any  forfeiture  upon 
any  penal  statute  shall  be  commenced  within  one  year  next  after  the 
offence  committed.  This  statute  applies  to  actions  by  informers 
for  the  benefit  of  themselves  alone,  as  well  as  to  actions  by  informers 
qui  tarn,  the  benefit  whereof  is  limited  to  the  King  and  to  the 
informer  (gr) .  Actions  for  penalties,  damages,  or  sums  of  money 
given  to  the  party  grieved  by  any  statute  must  be  commenced  within 
two  years  after  the  cause  of  such  actions  under  sect.  3  of  the  Civil 
Procedure  Act,  1833  (h).  An  action  of  debt  for  a  penalty  due 
under  a  by-law  of  a  company  created  by  charter  was  held  to  be  an 
action  upon  a  contract  without  specialty,  within  sect.  3  of  the  Limita- 
tion Act,  1623,  s.  3,  because  founded  upon  the  consent  to  become  a 
member  (i) . 

(a)  Toft  V.  Stevenson  (1854),  5  De  G.  M.  &  G.  735;  Re  Marshfield  (1887), 
56  L.  J.  C.  599;  34  Ch.  D.  721. 

(5)  Cox  V.  Dolman  (1853),  22  L.  J.  C.  427;  2  De  G.  M.  &  G.  592;  Knight  v. 
Bowyer  (1858),  27  L.  J.  C.  520;  1  De  G.  &  J.  421. 

(c)  Smith  V.  Rill  (1878),  47  L.  J.  C.  788;  9  Ch.  D.  143;  Mellersh  v.  Browrl 
(1890),  60  L.  J.  C.  43;  45  Ch.  D.  225.  See  Charter  v.  Watson  (1898),  68  L.  J. 
C.  1;  [1899]  1  Ch.  175. 

{d)  Cork  and  Bandon  My.  v:  Goode  (1853),  22  L.  J.  0.  P.  198;  13  O.  B. 
826;  Shepherd  v.  Hills  (1855),  25  L.  J.  Ex.  6;  11  Ex.  55;  Re  Cornwall  Minerals 
Ry.  (1897),  66  L.  J.  C.  561;  [1897]  2  Oh.  74. 

(e)  Welland  Ry.  v.  Blake  (1861),  30  L.  J.  Ex.  164;  6  H.  &  N.    410. 

if)  Salford  {Corp.)  v.  Lancashire  Co.  Council  (1890),  59  L.  J.  Q.  B.  576; 
25  Q.  B.  D.  384. 

{g)  Dyer  v.  Best  (1866),  35  L.  J.  Ex.  105;  L.  R.  1  Ex.  152. 

(A)  See  Robinson  v.  Currey  (1881),  50  L.  J.  Q.  B.  561;   7  Q.  B.    D.  465.- 

(»)  Tobacco  Pipe  Makers'  Co.  v.  Lod-er  (.1851),  20  L.  J.  Q.  B.  414;  16  Q.  B.  765. 
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Statutes  of  limitation  are  matter  of  procedure  only,  lex  fori  as- 
distinct  from  lex  contractus.  English,  statutes  of  limitation  apply, 
to  actions  brought  in  the  courts  of  this  country  although  the  debt 
or  cause  of  action  was  contracted  or  arose  in  a  foreign  country. 
Thus  an  action  upon  a  Scotch  heritable  bond,  which  it  was  alleged 
might  be  put  in  siiit  by  the  law  of  Scotland  within  forty  years,  was 
held  barred  by  the  limitation  of  six  years  (k) . — On  the  other  hand, 
an  action  may  be  brought  in  England  for  a  simple  contract  debt 
within  six  years,  although  by  the  law  of  the  country  in  which  it  is^ 
incurred  a  shorter  limitation  prevails;  as  an  action  upon  a  promis- 
sory note  made  in  France  (I) ;  or  for  a  debt  incurred  in  India  (m) ; 
in  both  which  cases  the  period  of  limitation  was  three  years.  A  bond 
executed  under  seal  in  India,  which  is  there  treated  as  a  simple 
contract  debt  with  a  limitation  of  three  years,  is  not  barred  in  this 
country  by  less  than  twenty  years  (w).  A  foreign  judgment  raises 
a  simple  contract  debt  in  this  country  for  which  the  limit  of  time  is 
six  years  (o) . — A  statute  of  limitation  may  be  so  framed  as  to  extin- 
guish the  right  and  not  merely  to  bar  the  remedy  by  action;  as  is 
expressly  enacted  respecting  the  title  to  land  and  real  estate  by  thfr 
Real  Property  Limitation  Act,  1833,  s.  34  (p).  And  "where  the 
statutes  of  limitation  of  a  particular  country  not  only  extinguish 
the  right  of  action,  but  the  claim  or  title  itself,  ipso  facto,  and 
declare  it  a  nullity  after  the  lapse  of  the  prescribed  period,  in  such 
case  the  statute  may  be  set  up  in  any  other  country  to  which,  the 
parties  remove";  provided  "that  the  parties  are  resident  within  thfe 
jurisdiction  during  all  that  period,  so  that  it  has  actually  operated 
upon  the  case"  (q).  The  statutes  of  limitation  which  operate  upon 
the  title  to  land  have  no  application  beyond  the  country  in  which  th& 
land  is    situated  (r) . 

The  Courts  of  Chancery  in  dealing  with  legal  rights  followed  the 
law,  including  the  statutes  of  limitation,  which  in  terms  applied 

(A)  British  Linen  Co.  v.  Drummond  (1830),  9  L.  J.  0.  S.  K.  B.  213;  10  B. 
&  C.  903. 

(0  Huber  v.  Steiner  (1835),  2  Bing.  N.  C.  202. 

(m)    Finch  v.  Finch  (1876),  45  L.  J.  C.   816. 

(«)   Alliance  Blc.  v.   Carey  (1880),  49  L.  J.   C.   P.   781;   5   C.   P.    D.,  429. 

(o)   Dupleix   V.    He   Roven    (1705),    2   Vern.    540. 

Ip)  Do  Benuvoir  v.  Oivm  (1850),  19  L.  J.  Ex.  177;  5  E.x.  166;  Datokins  v. 
Penrhyn  (1878),  48  L.  J.  C.  304;  4  Ap.  Ca.  51;  Trustees'.  E.xecntors'  and  Agency 
Co.  V.  Short  (1888),  58  L.  J.  P.  0.  4;  13  Ap.  Oa.  793. 

(y)  See  Huber  v.  Steiner  (1835),  2  Bing.  N.  C.  211;  Phillips  v.  Eyre  (1870). 
40  L.  J.  Q.  B.  48;  L.  R.  6  Q.  B.  1. 

(r)  Pitt  V.  Daere  (1876),  45  L.  J.  C.  796;   3  Ch.  D.  295. 
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only  to  common  law  actions;  in  dealing  with  equitable  claims  cor- 
responding to  legal  rights,  as  claims  for  equitable  debts  or  for  money 
■obtained  by  fraud  or  mistake,  they  adopted  the  corresponding 
statutory  limitations;  or  in  dealing  with  rights  and  remedies  of 
purely  equitable  jurisdiction,  as  trusts,  specific  performance,  and 
injunctions,  where  no  statute  of  limitation  was  applicable,  they  exer- 
cised an  original  jurisdiction  over  delay  or  neglect  in  suing,  upon 
■equitable  principles  (s) .  Under  the  Judicature  Acts  the  statutes  of 
limitation  apply  directly  to  actions  in  all  Divisions  of  the  High 
■Court  according  to  their  terms  and  subject  to  the  same  equitable 
■considerations  (i).  There  is  no  equitable  jurisdiction  to  give  relief 
where  rights  have  been  barred  by  the  lapse  of  the  statutory  limita- 
tion of  time;  except  in  cases  of  mistake  and  fraud  (m);  or  to  refuse 
jelief  in  the  case  of  a  right  not  barred,  merely  on  the  ground  of  lapse 
■of  time  short  of  the  statutory  limitation  (a;) .  But  in  the  exercise 
of  an  equitable  jurisdiction  to  which  no  statutory  limitation  applies, 
the  court  requires  that  there  shall  be  no  unreasonable  delay  on  the 
part  of  a  claimant;  having  regard  to  the  nature  and  circumstances 
of  the  claim,  and  the  particular  consequences  of  the  delay  {y) . 

By  the  Judicature  Act,  1873,  s.  25  (2),  "no  claim  of  a  cestui  que 
trust  against  his  trustee  for  any  property  held  on  an  express  trust, 
or  in  respect  of  any  breach  of  such  trust,  shall  be  held  to  be  barred 
hy  any  statute  of  limitations,"  an  enactment  declaratory  of  the 
law(^).  This  enactment  applies  to  trusts  of  real  and  of  personal 
■estate,  and  to  trusts  arising  from  the  deposit  or  receipt  of  money  or 
goods;  it  is  restricted  to  express  trusts,  but  these  are  only  required 
to  be  expressed  in  writing  in  the  case  of  land  where  the  Statute  of 
Prauds  so  provides  (a) .    A  mortgage  by  way  of  trust  for  sale  confers 

(«)  Westbnry,  L.  C,  Knox  v.  Gye  (1872),  42  L.  J.  C.  234;  L.  R..  5  H.i  L. 
674;  Re  Hastings  {Lady)  (1887),  56  L.  J.  C.  631;  35  Ch.  D.  94;  Charter  v. 
Watson  (1898),  68  I>.  J.  0.  1;  [1899]  1  Ch.  175;  London  and  Midland  Bank 
T.  Mitchell  (1899),  68  L.  J.  C.  568;   [1899]  2  Ch.  161. 

(t)  Jessel,  M.  R.,  Re  Greaves   (1881),  50  L.   J.   C.   818;    18   Oh.   D.    651. 

(«)  Brookshanh  v.  Smith  (1836),  6  L.  J.  Ex.  Eq.  34;  2  Y.  &  C.  Ex.  58;  Moore 
V.  Knight  (1891),  60  L.  J.  C.  271;  [1891]  1  Oh.  547;  fFillis  v.  Howgt  {Earl) 
<1893),  62  L.  J.  0.  690;  [1895-]  2  Ch.  545;  Betjemann  v.  Betjemann  (1895).  64 
L.  J.  C.  641;  [1895]  2  Ch.  474.  And  see  Thorne  v.  Eeard  (1895),  64  L.  J.  C. 
«52;   [1895]  A.  C.  495. 

{x)  Fullwood  V.  Fwllivood  (1878),  47  L.  J.  0.  459;  9  Oh.  D.  176;  Re  Bahei- 
<1882),  51  L.  J.  C.  315;  20  Oh.  D.  230;  Re  MaMever  (1883),  53  T,.  J.  0.  998;  27 
Oh.  D.  523. 

(y)  Bright  v.  Legerton  (1861),  30  L.  J.  0.  338;  2  De  G.  F.  &  J.  606;  Pegge  v. 
Neath  Dist.  Tram.  (1897),  67  L.  J.  0.  17;  [1898]  1  Oh.  183;  Charter  v.  Watson 
<1898),  68  L.  J.  0.  1;  [1899]  1  Oh.  175. 

(«)  See  Brittlebank  v.  Goodwin  (186'8),   37  L.  J.  0.  337;  L.  R.  5  Eq.  545. 

(a)  Metrop.  Bk.  v.  Seiron  (1880),  5  Ex.  D.  319;    Banner  v.  Berridge  (1881). 
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a  chargo  upon  the  property  and  does  not  create  a  trust  (6). — But' 
by  the  joint  efiect  of  sects.  8  and  10  of  the  Real  Property  Limitation 
Act,  1874,  proceedings  to  recover  "  any  sum  of  money  or  legacy 
charged,  upon  or  payable  out  of  any  land  or  rent,  at  law  or  in  equity, 
and  secured  by  an  express  trust,  or  to  recover  any  arrears  of  rent  or 
of  interest  in  respect  of  any  sum  of  money  or  legacy  so  charged  or 
payable  or  so  secured,  or  any  damages  in  respect  of  such  arrears," 
must  be  commenced  within  twelve  years  from  the  accruer  of  the 
right  (c). — By  the  Trustee  Act,  1888,  s.  8,  it  is  enacted  in  effect 
that  in  any  action  against  a  trustee,  except  where  the  claim  is  founded 
on  fraud  or  fraudulent  breach  of  trust,  or  is  to  recover  trust  pro- 
perty or  the  proceeds  thereof  in  his  hands  (d),  the  trustee  shall 
have  the  benefit  of  any  statute  of  limitation  as  "if  the  trustee  had 
not  been  a  trustee";  and  if  the  action  is  brought  to  recover  money 
or  other  property,  the  trustee  shall  be  entitled  to  plead  the  lapse  of 
time  as  a  bar  to  such  action,  "as  if  the  claim  had  been  against  him 
in  an  action  of  debt  for  money  had  and  received"  (e). 

A  conveyance  of  land,  and,  it  is  t6  be  presumed,  a  devise  of  land 
upon  express  trust  for  the  payment  of  debts  is  within  sect.  10  of  the 
Real  Property  Limitation  Act',  1874  (/) .  And  the  trust  does  not 
aSect  the  remedies  for  the  debts,  by  personal  action,  or  against  the 
personal  estate,  or  by  petition  or  proof  in  bankruptcy  (g) .  A  charge 
of  debts  upon  land  also  keeps  the  debts  alive  for  the  purpose  of  the 
charge,  so  long  as  the  charge  subsists;  but  the  recovery  of  any  money 
charged  on  land  is  limited  to  twelve  years  by  the  enactment  above 
cited  (h) .  A  trust  for  payment  of  debts,  or  a  charge  of  debts, 
presumptively  does  not  include  debts  already  barred  by  the  statutes; 

50  L.  J.  C.  630;  18  Ch.  D.  254;  Soar  v.  As/twell,  [1893]  2  Q.  B.  390;  FHmid  v. 
Younff  (1897),  66  L.  J.  C.  737;  [1897]  2  Ch.  421;  N.  American  Land  #  Timber 
Co.  V.   Watkiiis  (1904),  73  L.  J.  O.  626;    [1904]  2  Ch.  233. 

{b)  GatfleU's  case  (1911),  80  L.  J.  C.  387;  [1911]  1  Ch.  698;  Ue  Fox 
(1913),  82  L.  J.  0.  393;  [1913]  2  C(h.  75. 

(c)  See  Hughes  v.  Coles  (1884)  53  L.  J.  C.  1047;  27  Ch.  D.  231;  lie,  Black- 
ford (1884),  54  L.  J.  C.  215;  27  Oh.  D.  676;  Re  Howe  (1889),  58  L.  J.  O.  703; 
Williams  v.   Williams  (1899),  69  L.  J.  C.   77;    [1900]  1   Oh.   152. 

(rf)  See  Se  Somerset  (1893),  63  L.  J.  C.  41;  [1894]  1  Ch.  231;  Seid  Newfound- 
land Co.  V.  Anglo-Ameriotm  Telegraph  Go.  (1912)  81  L.  J.  P.  O.  224;  [1912J 
A.  C.  555;  Taylor  v.  Dalies  (1919),  89  I..  J.  P.  0.  65;   [1920]  A.  C.  636. 

(e)  Thome  v.  Heard  (1895),  64  L.  J.  C.  652;  [1895]  A.  C.  495;  Re  Blow 
(1913),  83  L.  J.  0.  185;  [1914]  1  Oh.  233. 

(/)  Williams  v.  Williams  (1899),  69  L.  J.  0.  77;  [1900]  1  Oh.  152.  See  iSa 
Stephens  (1889),  69  L.  J.  0.  109;  43  Oh.  D.  39. 

ig)  Boatwright  v.  Boatwright  (1873),  43  L.  J.  0.  12;  L.  R.  17  Eq.  71; 
Ex  p.  Smith  (1885),  54  L.  J.  Q.  B.  422;  14  Q.  B.  D.  394.  See'  Re  Stephens 
(1889),  59  L.  J.  C.  109;  43  Oh.  D.  39. 

(/O  Real  Prop.  Lim.  Act,  1874,  s.  10;  IHckenson  v.  Teasdale  (1862),  32  L.  J.  C. 
37;   1  De  G.  J.  &  S.  52;   Re  Stephens  (1889),  59  L.   J.    C.  109;   43  Oh.  D.  39. 
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but  it  may  include  them  if  clearlj  referred  to  with  that  intention  (i) . 
And  the  court  in  general  will  not  allow  barred  debts  to  be  paid  out 
of  a  fund  in  court  (fc).  A  trust,  charge,  or  direction  by  will  for  the 
payment  of  debts  has  no  effect  as  regards  personal  estate  (including 
leasehold),  because  it  merely  expresses  the  same  liability  which  the 
law  imposes  primarily  upon  personal  estate;  and  the  executor  may 
plead  the  statutes  of  limitation  in  bar  of  debts  of  the  testator  {I). — • 
An  assignment  of  property  to  trustees  upon  trust  for  payment  of 
debts  presumptively  invests  them  with  an  authority  only,  which  is 
revocable  by  the  owner  of  the  property;  unless  the  creditors  are  made 
parties  to  the  trust,  or  unless  it  is  communicated  to  them'  and  they 
accept  it;  it  then  becomes  a  binding  trust  which  the  creditors  may 
enforce,  and  which  is  not  aSected  by  any  statute  of  limitation;  but 
such  trust  does  not  include  debts  previously  barred  (m) . — Upon  the 
same  principle  estates  in  bankruptcy  are  held  upon  a  trust  for  distri- 
bution amongst  the  creditors,  which  is  not  aSected  by  any  statutes  of 
limitation;  and  a  creditor  who  is  not  barred  before  the  adjudica- 
tion may  prove  his  debt  at  any  time  after  (w) .  But  debts  barred 
at  the  time  of  adjudication  are  not  admissible  to  proof,  even  by 
consent  of  the  trustee  (o).  So  judgment  in  an  administration  action 
prevents  the  running  of  statutes  of  limitation  against  creditors  who 
are  not  then  barred,  and  they  may  come  in  and  prove  at  any  time  (p) . 
And  an  order  for  winding  up  a  company  charges  the  assets  with  the 
payment  of  all  liabilities  subsisting  at  the  date  of  the  order;  and 
they  are  not  afterwards  aSected  by  any  statutes  of  limitation.  "  The 
Legislature  intended  to  follow  the  analogy  of  other  cases  where  the 
assets  of  a  debtor  are  to  be  divided  amongst  his  creditors,  whether  in 
bankruptcy  or  insolvency,  or  under  a  trust  for  creditors,  or  under 
a  decree  of  the  Court  of  Chancery  in  an  administration  suit.  In  these 
cases  the  rule  is  that  everybody  who  had  a  subsisting  claim  at  the  time 
is  entitled  to  participate  in  the  assets,  and  that  the  statute  of  limita- 

(i)  Burke  v.  Jones  (1813),  2  V.  &  B.  275;  Williamson  v.  Naylor  (1838),  3 
Y.  &  C.  208;  PhUips  v.  Philips  (1844),  13  I>.  J.  O.  445;  3   Hare,  281. 

.{h)  Re  Harris  (1880),  49  L.  J.  C.  327. 

Q)  Scott  V.  Jones  (1838),  4  01.  &  F.  382.  See  Re  Barker  (1892),  62  L.  J.  0. 
76;  [1892]  2  Oh.  491. 

(m)  PMlifs  V.  Philips  (1844),  13  L.  J.  0.  445;  3  Hare,  281;  Harland  v. 
Binhs  (1850),  20  L.  J.  Q.  B.  126;  15  Q.  B.  713;  Johns  v.  Jamei  (1878),  47 
L.  J.  C.  853;  8  Oh.  D.  744;  Henderson  V.  Rothsohilds  (1887),  56  L.  J.  C. 
471;  a£Eg.  (1886),  33  Ch.  D.  459. 

(k)  Ex  p.  Lancaster  Bk.  (1878),  48  L.  J.  0.  89;  10  Oh.  D.  776;  Eof,  p.  Bd. 
of  Trade  (1895),  65  L.  J.  Q.  B.  106;   [1896]  1  Q.  B.  99. 

(o)  Re  Baker  (1890),  59  L.  J.  0.  661;  44  Ch.  D.  262. 

(p)  Angell  v.  Haddon  (1816),  1  Madd.  529;  Re  Greaves  (1881),  50  L.  J.  0. 
817;  18  Ch.  D.  551. 
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tions  does  not  run  against  this  claim;  but  as  long  as  assets  remain 
unadministered  he  is  at  liberty  to  come  in  and  prove  his  claim,  not 
disturbing  any  former  dividend"  {q). 

The  claim  to  an  account  against  an  agent  who  stands  in  a  fiduciary 
relation  to  his  principal  rests  upon  the  same  principle  as  the  claim 
of  a  cestui  que  trust  against  his  trustee:  as  in  the  case  of  a  director 
of  a  company  who  misapplies  the  money  of  the  company,  and  is  now 
entitled  to  the  benefit  of  the  Trustee  Act  of  1888  (j).  Where  the 
accounting  party  is  entitled  to  plead  sect.  8  of  the  Trustee  Act, 
1888,  the  order  should  not  carry  the  period  over  which  the  account 
should  extend  beyond  six  years  from  the  commencement  of  the 
action  (s).  The  claim  against  an  agent  to  recover  profits  wrong- 
fully or  fraudulently  made  by  him  in  the  execution  of  his  agency, 
as  by  taking  bribes  or  commission,  being  money  received  for  his 
own  use  and  not  for  his  principal,  is  barred  by  the  statute,  the  time 
beginning  to  run  from  the  discovery  of  the  wrong  or  fraud  {t). — A 
banker  employed  by  a  customer  in  the  ordinary  business  of  banking, 
that  is,  to  receive  money  by  way  of  loan  to  be  disposed  of  as  he 
pleases,  under  the  obligation  of  cashing  cheques  of  the  customer 
in  repayment,  is  not  considered  as  standing  in  a  fiduciary  relation 
to  the  customer,  and  his  liability  of  repayment  ceases  at  the  end 
of  six  years  (m),  calculated  from  the  last  demand  by  cheque  (a;). 
But  a  banker  intrusted  with  property  for  safe  custody  is  in  a  fiduciary 
position  which  is  not  affected  by  statutes  of  limitation  {y) .  And 
a  banker  may  be  affected  with  notice  that  a  deposit  of  a  customer  is 
trust  money,  so  as  to  be  chargeable  with  a  breach  of  trust  in  mis- 
applying it;  as  where  the  deposit  is  made  upon  a  specified  separate 
account  (2) . — A  solicitor  retained  by  a  client  for  professional  ser- 
vices, who  receives  money  in  the  ordinary  course  of  business,  is  not 


(?)  Mellieh,  L.  J.,  Re  General  RolUnq  Stock  Co.  (1872),  41  L.  J.  C.  732; 
L.  E.  7  Ch.  649. 

(r)  Re  Lands  Allotment  Co.  (1894),  63  L.  J.  Ch.  291;  [1894]  1  Ch.  616; 
Taylor  v.  Davies  (1919),  89  L.  J.  P.  C.  65;    [1920]  A.  C.  636. 

(s)  How  V.  Winterton  {Lord)  (1896),  65  L.  J.  C.  832;  [1896]  2  Ch.  626;  Re 
Davies  (1898),  67  L.  J.  C.  507;  [1898]  2  Ch.  142;  Re  Blow  (1913),  83  L.  J.  0. 
185;    [1913]   1  Ch.  233. 

(0   Metrop.   Bk.  v.   Heiron   (1880),   5  Ex.   D.    319. 

(«)  Foley  V.  Hill  (1848),  2  H.  L.  C.  28.  See  Re  Tidd  (1893).  62  L.  J.  0. 
915;    [1893]  3  Ch.  154. 

(«)   Pott  V.  Clegg  (1847),  16  L.  J.  Ex.  210;    16  IT.  &  W.  321. 

(y)  Hatherley,  L.  C,  Burdiok  v.  Garrick  (1870),  39  L.  J.  C.  369;  L.  E.  5 
Ch.    240. 

(z)  Ex  p.  Kingston  (1871),  40  L.  J.  Bk.  91;  L.  R.  6  Ch.  632;  Bailey  v. 
Finch  (1871),  41  L.  .1.  Q.  B.  83;  L.  B.  7  Q.  B.  34;  Coleman  v.  Bucks  ^  Oxon 
Bk.   (1897),  66  L.  J.  C.  564;    [1897]  2  Ch.  243. 
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a  fiduciary  agent  (a) . — Partners  are  in  the  position  of  fiduciary 
Agents  in  the  conduct  of  the  partnership  business,  so  long  as  the 
relation  of  partners  continues  (ft).  But  the  claim  to  an  account  of 
partnership  business  after  the  termination  of  the  partnership,  against 
-a  partner  who  continues  the  business,  is  within  the  statute,  and  is 
■barred  by  the  lapse  of  six  years  from  the  time  the  partnership 
ceased  (c);  and  a  debt  admitted  to  be  due  upon  an  account  stated 
At  the  termination  of  a  partnership  is  a  debt  within  the  statute  {d) . 

By  the  joint  effect  of  the  Limitation  Act,  1623,  the  Civil  Pro- 
■cedure  Act,  1833,  and  the  Mercantile  Law  Amendment  Act,  1856, 
B.  10,  the  statutory  limitation  does  not  run  while  the  plaintiS  is  or 
jshall  be  "within  the  age  of  twenty-one  years,  feme  covert,  or  non 
compos  mentis,"  and  the  persons  so  under  disability  are  "at  liberty 
to  bring  the  same  actions,  so  as  they  take  the  same  within  such  times 
AS  are  before  limited,  after  their  coming  to  or  being  of  full  age,  dis- 
covert, of  sane  memory,  as  other  persons  having  no  such  impediments 
should  have  done  "  (e). — If  a  person  who  might  plead  the  Limitation 
Act,  1623,  is  "beyond  the  seas,"  the  person  entitled  to  sue  him  may, 
by  force  of  the  statute  4  Anne,  c.  16,  s.  19,  postpone  taking  proceed- 
ings until  after  his  return  from  beyond  the  seas,  provided  he  com- 
mences the  same  within  the  statutory  period  after  the  defendant('s 
jeturu  from  beyond  the  seas  (/) . — The  4th  section  of  the  Civil  Pro- 
cedure Act,  1833,  contains  a  similar  provision  with  respect  to  actions 
-ou  specialties  accruing  against  persons  beyond  the  seas. — And  as 
■to  the  meaning  of  the  expression  "beyond  the  seas"  used  in  the 
above  statutes,  it  is  enacted  "  that  no  part  of  the  United  Kingdom  of 
■Great  Britain  and  Ireland,  nor  the  Islands  of  Man,  Guernsey,  Jersej % 
Alderney,  and  Sark,  nor  any  islands  adjacent  to  any  of  them,  being 
jpart  of  the  dominions  of  his  IVIajesty,  shall  be  deemed  to  be  beyond 
the  seas"  {g). — The  statute  applies  to  the  renewal, of  a  debt  by  an 

(a)  Crawford  v.  Crawjord  (1868),  16  W.  R.  411;  Watao-n  v.  Woodman  (1875).  L. 
E.  20  Eq.  721;  Booby  v.  Watson  (1888),  57  L.  .J.  C.  865;  39  Ch.  D.  178. 
■See  Soar  v.  Ashwell,  [1893]  2  Q.  B.  390. 

(6)  See  ante,  p.  38P. 

(c)  Knox  V.  Gye  (1872),  42  L.  J.  C.  234;  L.  R.  5  H.  L.  656.  Seei  Rule  v. 
-Jewell  (1881),  18  Ch.  D.  660. 

((f)  Noyes  v.  Crawley  (1878),  48  L.  J.  C.   112;   10  Oh.  D.  31. 

(e)  See  Chandler  v.  'Vilett  (1670),  2  Wms.  Saund.  391;  Pardo  v.  Bingham 
(1869),  39  L.  J.  C.  170;  L.  R.  4  Ch.  735. 

(/)   Forbes  v.  Smith  (1855),  24  L.  J.  C.   299;    11  Ex.    161. 

(g)  Civil  Procedure  Act,  1833,  s.  7;  Mere.  Law  Amend.  Act.  1856,  s.  12; 
H.  S.  Suokmaboye  v.  Lulloobhoy  Mottichimd  (1851),  8  Moo.  P.  C.  4;  Musurus 
-Bey  V.  Gadban  (1894),  63  L.  J.  Q.  B.  621;   [1894]  2  Q.  B.    352. 
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ackncwledgment  or  promise  made  by  the  debtor  when  beyond  the 
seas;  against  which  the  statute  does  not  begin  to  run  until  his 
return  (h). 

,TJnder  the  above  statutes,  in  the  case  of  joint  debtors,  if  one  of 
joint  debtors  was  beyond  the  seas  at  the  time  of  the  accrual  of  the 
cause  of  action,  the  limitation  did  not  begin  to  run  until  his  return,, 
though  the  others  remained  within  the  jurisdiction  (i).  But  since 
the  Mercantile  Law  Amendment  Act,  1856,  s.  11,  a  creditor  must 
sue  any  one  or  more  of  joint  debtors  who  are  not  beyond  the  seas, 
but  may  postpone  taking  action  against  any  joint  debtor  who  was 
beyond  the  seas  at  the  time  the  cause  of  action  accrued  until  after 
his  return. 

The  disabilities  above  mentioned  must  exist  at  the  time  when  th& 
cause  of  action  first  accrues;  where  the  statute  has  once  begun  to 
run  no  subsequently  supervening  disability  will  suspend  its  opera- 
tion {k) .  The  disability  of  the  debtor  to  pay  for  want  of  assets 
is  no  exception  to  the  operation  of  the  statutes ;  for  the  creditor  may 
recover  a  judgment  which  will  be  available  against  future  assets  (J). 
But  a  debt  may  be  contracted  as  payable  out  of  a  particular  fund 
only,  so  that  there  is  no  cause  of  action,  nor  does  the  statute  begin 
to  run,   until  there  is  a  fund  to  pay  the  debt  (m) . 

iThe  statutes  of  limitation  in  general  begin  to  run  from  the  timfr 
when  the  cause  of  action  first  accrues,  subject  to  the  above  excep- 
tive conditions  of  disability;  and  the  cause  of  action  upon  a  contract 
first  accrues  upon  a  breach.  There  is  no  limitation  of  time  to  a 
contract  before  breach,  except  such  as  may  be  expressly  or  impliedly 
prescribed  in  its  terms;  though  a  presumption  may  arise  from  lapse 
of  time  that  the  contract  has  been  performed  and  satisfied  or  has 
been  mutually  abandoned  and  rescinded  (n) .  Where  there  are  several 
conditions  upon  which  a  cause  of  action  arises  for  the  same  debt^ 
the  statute  runs  against  the  debt  from  the  earliest  satisfied  (o) .    Th& 

(A)  Re  Bethell  (1887),  56  L.  J.  0.  334;   34  Ck.  D.  561. 

(i)  Fannin  v.  Anderson  (1845),  14  L.  J.  Q.  B.  482;  7  Q.  B.  811;  Towneg 
V.  Mead  (1855),  24  L.  J.  C.  P.  89;   16  C.  B.  123. 

(/c)  Rhodes  v.  Smethurst  (1840),  9  L.  J.  Ex.  330;  6  M.  &  W.  351.  See  Sturgis 
V.  Darell  (1860),  29  L.  J.  Ex.  472;  6  H.  &  N.  120. 

(0  Emery  v.  Ikty  (1834),  3  L.  J.  Ex.  307;   1  Or.   M.   &  R.    245-. 

(m)  Re  Kensington  Station  Act  (1875),  L.  R.  20  Eq.  197.  See  Williams  y. 
HathMway  (WIT),  6  Ch.  D.  544. 

(«)  Topham  v.  Braddick  (1809),  1  Taunt.  592;  Re  Hastings  {Lady)  (1887), 
66  L.  J.  C.  631;  35  Ch.  D.  94;  Mackenzie  v.  ChiUers  (1889),  59  L.  J.  0, 
188;   43  Ch.  D.  265. 

(o)  Reeves  v.  Butcher  (1891),  60  L.  J.  Q.  B.  619;  [1891]  2  Q.  B.   509. 
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limitation  of  an  action  for  money  charged  upon  land,  under  the 
Eeal  Property  Limitation  Act,  1874,  s.  8,  begins  to  run  "next  after 
a  present  right  to  receive  the  same  shall  have  accrued  to  some  person 
capable  of  giving  a  discharge,"  which  is  not  the  same  as  a  present 
right  to  sue  (p) . 

A  judgment  takes  effect  from  the  day  when  it  is  pronounced  in 
court,  unless  otherwise  ordered;  and  the  entry  of  the  judgment  is 
dated  as  of  that  day  (g).  An  action  to  recover  a  judgment  debt  is 
therefore  barred  by  the  lapse  of  twelve  years  from  that  date  (r) . 
"As  between  the  original  parties  to  a  judgment  execution  may 
issue  at  any  time  within  six  years  from  the  recovery  of  the  judg- 
ment" (s).  And  where  six  years  have  elapsed,  or  any  change  has 
taken  place  in  the  parties,  execution  may  issue  by  leave  of  the 
court  (i).  And  an  order  of  the  court  or  a  judge  may  be  enforced 
in  the  same  manner  as  a  judgment  to  the  same  efiect(M).  The 
action  to  recover  a  debt  under  a  foreign  judgment,  which  is  treated 
as  a  simple  contract  in  the  courts  of  this  country,  is  six  years  from 
the  recovery  of  the  judgment  (a?). 

In  the  case  of  a  single  bond  the  cause  of  action  is  complete  from 
the  execution  of  the  bond,  and  the  action  must  be  brought  within 
twenty  years  from  that  date.  In  the  case  of  a  bond  with  a  con- 
dition the  cause  of  action  accrues  when  the  condition  is  first  broken; 
as  in  the  case  of  a  post  obit  bond,  the  statute  runs  from  the  death 
upon  which  the  money  is  payable  (y) .  Where  there  are  several 
conditions  in  a  bond,  or  several  covenants  in  the  same  deed,  every 
distinct  breach  gives  a  new  cause  of  action;  and  the  statute  can  only 
be  pleaded  as  to  those  breaches  which  have  occurred  within  the  period 
of  limitation  (0) .  Upon  a  bond  conditioned  to  pay  an  annuity, 
default  in  each  periodical  payment  is  a  distinct  breach  of  the  con- 

(p)  Hornsey  Loc.  Bd.  v.  Monarch  Bg.  Soo.  (1889),  59  L.  J.  Q.  B.  105;  24 
Q.  B.  D.   1. 

(?)  Ord.  XLI.  r.  3.  See  Remmmg  v.  Batohelor  (1875),  44  L.  J.  Ex.  54;  L.  E. 
10  Ex.  54;  Se  Manning  (1886),  55  L.  J.  C.  616;  30  Ch.  D.  480;  Eoltby  v. 
Eodgson  (1889),  59  L.  J".  Q.  B.  46;  24  Q.  B.  D.  103;  Re  Wilks  (1891).  60 
L.  J.  C.  696;  [1891]  3  Oh.  59. 

(r)  37  &  38  Vict.  c.  57,  3.  8.  See  Eebblethwaite  v.  Peever,  [1891]  1  Q.  B. 
124;  Jay  v.  Johnstone  (1892),  62  L.  J.  Q.  B.  128;   [1893]  1  Q.   B.  189. 

(«)  Ord.  XLII.  r.  22. 

(0  Ord.  XLII.  r.  23. 

(«)  Ord.  XLII.  r.  24. 

(«)  Dupleix  V.  De  Sonen  (1705),  2  Vera.  540;  Walker  v.  JVitter  (1778) 
1  Dougl.  1. 

(y)  Tuokey  y.  Hawkins  (1847),  16  L.  J.  C.  P.  201;  4  O.  B.  655. 

(2)  Blair  V.  Ormond  (1851),  20  L.  J.  Q.  B.  444;  17  Q.  B.  423;  Ashlin  v.  Lee 
(1875),  44  L.  J.  C.  174,  376. 
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ditiou  and  gives  a  new  cause  of  action  (a) .  So  with  a  bond  or  cove- 
nant to  pay  a  sum  of  money  by  instalments;  but  if  it  is  stipulated 
that  upon  default  in  payment  of  one  instalment  the  whole  amount 
is  to  become  due,  then  upon  the  first  default  a  cause  of  action 
accrues  for  all  that  then  remains  due,  and  the  statute  begins  to 
run  forthwith  (b).  So  under  a  lease  each  periodical  accrual  of  rent 
gives  a  new  cause  of  action  against  which  the  statute  begins  to  run; 
but  as  long  as  the  relation  of  landlord  and  tenant  subsists  the  right 
to  rent  is  not  barred,  except  that  the  arrears  payable  out  of  the  land 
are  limited  to  six  years  (c) . 

Upon  a  bill  of  exchange  or  other  negotiable  instrument  the  statute 
runs  from  the  date  when  the  instrument  is  due  and  unpaid,  and 
notice  of  dishonour  given  where  necessary.  A  promissory  note  pay- 
able upon  demand  is  payable  immediately,  and  the  statute  runs  from 
the  date  of  the  note  {d) .  But  where  such  a  note  is  given  as  a  con- 
tinuing security  for  future  advances,  as  to  secure  a  banking  account, 
the  statute  does  not  begin  to  run  until  the  credit  is  determined  and 
the  account  closed  (e) .  A  bill  or  note  payable  at  a  certain  time  after 
demand  is  not  due  until  a  demand  made  and  the  time  elapsed,  nor 
does  the  statute  run  until  that  time;  but  a  presumption  of  a  demand 
having  been  made  may  arise  from  lapse  of  time,  or  from  payment 
of  interest,  unless  the  interest  is  expressly  payable  by  the  contract  (/) . 
And  upon  a  bill  or  note  drawn  payable  at  or  after  sight  no  cause  of 
action  arises,  nor  does  the  statute  begin  to  run,  until  it  has  been 
presented  for  payment  and  become  due  (gr) .  A  right  of  action 
against  the  drawer  or  indorser  of  a  bill  arises  upon  dishonour  by 
non-acceptance;  in  such  case  no  new  right  of  action  arises  upon 
non-payment  and  the  statute  runs  accordingly;  but  as  against  an 
indorsee  taking  such  bill  without  notice  of  the  prior  dishonour,  the 
statute  does  not  run  until  the  bill  is  due  and  unpaid  (h) .  Where  the 
holder  of  a  bill  or  note  delays  suing  until  it  is  barred  by  the  statute, 

(a)  Amott  V.  Holden  (.1852),  22  L.  J.  Q.  B.  14;  18  Q.  B.  593;  IFhite  v. 
Corbett   (18&9),  28  L.  J.   Q.  B.  228;    1  E.  &  E.   692. 

(b)  Hemp  v.  Garland  (1842),  12  L.  J.  Q.  B.  134;  4  Q.  B.  519;  Reeves  v. 
Butcher  (1891),  60  L.  J.  Q.  B.  619;   [1891]  2  Q.  B.  509. 

(e)   ArchhoU  v.  SauUy  (1861),  9  H.  L.  C.   360. 

id-)  Norton  v.  Ellam  (1837),  6  L.  J.  Ex.  121;  2  M.  &  W.  461;  Se  George 
(1890),  59  L.  J.  0.  709;  44  Oh.  D.  627. 

(e)   Hartland  v.  Jukes  (1863),  32  L.  J.  Ex.   162;    1  H.  &  C.  667. 

(/)   Re  Rutherford  (1880),  49  L.  J.  C.  654;   14  Ch.  D.  687. 

ig")  Holmes  v.  Kerrison  (1810),  2  Taunt.  323;  Dixon  v.  Nuttall  (1834),  3 
L.  J.  Ex.  290;  1  Cr.  M.  &  R.  307;  Re  Boyse  (1886),  56  L.  J.  O.  135;  33  Oh. 
D.   613. 

(A)    Whitehead  v.  Walhey  (1842),  11  L.  J.  Ex.   168;   9  M.  &  W.  506. 
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the  prior  indorsers  are  discharged;    and  subsequent  indorsees  tak& 
the  overdue  bill  subject  to  the  statutory  defence  (^). 

On  a  mere  loan  of  money  the  limitation  commences  from  the  date 
of  the  loan;  but  if  the  contract  fixes  a  time  for  repayment  the  statute 
runs  from  that  time;  as  in  the  case  of  a  loan  secured  by  a  bill  of 
the  borrower  payable  at  a  future  date,  the  statute  runs,  not  from 
the  advance  of  the  money,  but  from  the  maturity  of  the  bill  (fc) .  A 
loan  of  money  for  which  the  lender  gives  his  cheque  to  the  borrower 
dates,  not  from  the  delivery,  but  from  the  cashing  of  the  cheque  (I). 
A  sale  of  goods  at  six  months'  credit,  payment  to  be  then  made  by 
bill  at  three  months,  is  in  effect  a  credit  for  nine  months ;  and  in  an 
action  for  the  price  the  statute  runs  from  the  maturity  of  the  bill; 
but  if  a  bill  is  not  given  according  to  the  contract,  an  action  will 
lie  from  that  time  (m) . — Where  indefinite  credit  is  given  ^\hich  the 
creditor  may  put  an  end  to  at  any  time  by  a  demand  of  payment  or 
by  commencing  an  action,  as  is  the  case  generally  with  contracts 
implied  in  law,  the  statute  runs  from  the  time  when  the  debt  is  first 
due  and  actionable;  though  the  debtor  is  not  in  default  so  long  as 
the  credit  is  continued,  and  may  tender  payment  at  any  time  before 
a  demand  is  made  (w) ;  but  this  rule  does  not  apply  where  there  is  no 
debt,  as  in  the  case  of  money  deposited  for  safe  custody,  where  no 
right  of  action  exists  until  a  demand  is  made  for  its  return  (o). 

Under  a  contract  for  work  there  is  in  general  no  claim  for  pay- 
ment, and  the  statute  does  not  begin  to  run,  until  the  work  is  com- 
pletely performed;  as  in  the  case  of  a  solicitor  retained  to  conduct 
an  action,  the  statute  does  not  begin  to  run  against  his  bill  of  costs 
until  the  termination  of  the  action,  or  the  termination  of  his  retainer 
by  a  proper  notice  (p) ;  and  an  appeal  is  a  continuation  of  the  action 
for  this  purpose,  and  postpones  the  accrual  of  his  claim  (g) . 

The  right  of  action  against  a  surety  accrues,  and  the  statute  begins 
to  run,  immediately  upon  the  default  of  the  principal  debtor;  and  the 


(J)  Webster  v.  Kirke  (1852),  21  L.  J.  Q.  B.  159;  17  Q.  B.  947. 

(k)  Wittersheim  v.  Carlisle  (Countess')  (1791),  1  H.  Bl.  631;  Irving  v.  Veitch 
(1837),  7  !>.  J.  Ex.  25;  3  M.  &  W.  90. 

(0   Garden  v.  Bruce  (1868),  37  L.  J.  C.   P.   112;  L.   R.   3  C.    P.'  300. 

(m)  Helps  V.  Winterbottom  (1831),  9  L.  J.  0.  S.  K.  B.  258;  2  B.   &  Ad.  431. 

(«)  Birks  V.  Trippet  (1666),  1  Wms.  Saund.  33;  Pott  v.  Clegg  (1847).  16 
L.  J.  Ex.  210;  16  M.  &  W.  321.  See  iSe  Brown  (1893),  62  L.  J.  C.  695;  [1893] 
2  Ch.  300. 

(o)  Ue  Tidd  (1893),  62  L.   J.  C.   915;    [1893]   3  Ch.   154. 

(p)  Mariindale  v.  Falkner  (1846),  15  L.  J.  C.  P.  91;  2  C.  B.  706;  Whiteheads 
V.  Lord  (1852),  21  L.  J.  Ex.  239;  7  Ex.  691;  C^burn  v.  Colledge  (1897),  66  L.  J. 
Q.  B.  462;  [1897]  1  Q.  B.  702. 

(?)  Barris  v.  Quine  (1869),  38  L.  J.  Q.  B.  331;  L.  R,  4  Q.   B.  653. 
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time  is  not  postponed  by  disputes  arising  between  the  debtor  and 
the  creditor  concerning  the  default  (r).  Where  there  is  a  joint  and 
several  covenant  by  a  debtor  and  surety  to  pay  upon  demand,  the 
statute  does  not  run  against  the  surety  until  a  demand  to  pay  is  made 
upon  the  principal  debtor  (s) .  Upon  an  indemnity  against  the  costs 
of  legal  proceedings,  the  cause  of  action,  for  the  purpose  of  the 
statute,  dates  from  the  payment  of  the  costs  and  not  from  the 
time  of  incurring  the  liability  to  pay(i).  Upon  the  implied  in- 
demnity in  accepting  an  accommodation  bill,  the  cause  of  action 
arises  not  when  the  bill  becomes  due,  but  when  the  acceptor  is 
■damnified  by  payment  (u) .  In  the  case  of  co-sureties  the  action  for 
contribution  accrues  as  soon  as  one  has  in  fact  paid  more  than  his 
proportion,  and  the  statute  then  begins  to  run  against  his  claim  for 
the  excess;  the  action  by  a  surety  against  the  principal  debtor  for 
money  paid  for  his  use  accrues  at  the  time  he  in  fact  pays  the  debt  (ic) . 
A  breach  of  contract  may  be  in  its  nature  continuing,  with  a 
continual  renewal  of  the  time  of  limitation.  Thus  a  covenant  for 
title  is  broken  by  the  existence  of  an  adverse  title,  and  is  continuously 
broken  so  long  as  the  adverse  title  exists ;  as  by  an  outstanding  prior 
lease  so  long  as  the  term  lasts;  the  covenantee  in  such  case  may  sue 
from  time  to  time  whenever  any  damage  results,  but  only  such 
damage  will  be  recoverable  as  has  occurred  within  the  time  of  limita- 
tion (y) .  In  the  case  of  a  covenant  to  repair  the  breach  is  continuing, 
because  the  covenant  is  broken  afresh  every  day  the  premises  are 
out  of  repair;  but  a  covenant  to  build  within  a  certain  period  of  time 
is  broken  once  for  all  at  the  expiration  of  the  stipulated  period  (z) . 
Where,  however,  the  contract  provided  for  payment  of  a  fixed  sum 
for  each  day  during  which  the  covenantor  should  be  in  default  after 
the  named  day,  the  breach  was  held  to  be  a  continuing  one  (a) . 


(>•)  Holl  V.  Sadle^y  (,183S),  i  h.  J.  K.  B.  126;  2  A.  &  E.  758;  Colvin  v. 
Buohle  C1841),  11  L.  J.  Ex.  33;  8  M.  &  W.  680. 

(s)  Ee  Brown  (1893),  62  L.  J.  C.  695;  [1893]  2  Ch.  300;  Bradford  Old  Bk. 
V.  SutcUffe  (1918),  88  L.  J.  K.  B.   85;    [1918]  2  K.  B.   883. 

(i)  Collmge  v.  Hey  wood  (1839),  8  L.  J.  Q.  B.  98;  9  A.  &  E.  633. 

(«)  Reynolds  v.  Doyle  (1840),  1  Man.  &  G.  753. 

(x)  Bavies  v.  Humphreys  (1840),  9  L.  J.  Ex.  263;  6  M.  &  W.  153;  Wolmers- 
hausen  v.  Gullioh  (1893),  62  L.  J.  C.  773;  [1893]  2  Ch.  514. 

{y}  Kingdon  v.  Nottle  (1813),  1  M.  &  S.  355;  (1815),  4  M.  &  S.  53;  Kin^  v. 
Jones  (1814),  5  Taunt.  418;  (1816),  4  M.  &  S.  18S;  Turner  v.  Moon  (1901),  70 
L.  J.  0.  822;   [1901]  2  Ch.  825. 

(z)  Jacob  V.  Down  (1900),  69  L.  J.  C.  493;    [1900]  2  Ch.  156. 

(a)  De  Soyza  {Lady)  v.  De  Pirns  Pol  (1912),  81  L.  J.  P.  C.  126;  [19121  A. 
C.   194.  : 
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The  statutory  limitation  runs  against  an  action  at  common  law, 
.thougli  the  cause  of  action  was  unknown  to  the  plaintiff.  In  the 
case  of  a  solicitor  neglecting  to  examine  the  title  of  property  sold, 
which  was  consequently  lost  to  his  client  the  purchaser,  it  was  held 
that  the  right  of  action  dated  from  the  act  of  the  negligence,  though 
it  was  unknown  to  the  client  and  not  discovered  by  him  until  barred 
by  the  statute  (6).  So  in  the  case  of  a  debtor  beyond  the  seas,  the 
.statute  begins  to  run  from  the  date  of  his  return  within  the  juris- 
diction for  however  short  a  time,  though  unknown  to  his  creditor  (c) . 
And  upon  a  promise  by  a  debtor  to  pay  when  he  was  able,  it  was  held 
that  the  statute  began  to  run  from  the  time  when  the  debtor  first 
became  able  to  pay,  though  the  creditor  was  ignorant  of  the  fact  (d) . 
But  a  right  of  action  against  a  bailee  of  goods  for  not  delivering 
them  back  to  the  owner  on  demand  is  not  barred  by  a  previous 
wrongful  conversion  of  the  goods  unknown  to  the  owner,  for  which 
the  right  of  action  has  become  barred  by  time;  the  contract  being 
distinct  from  the  wrong  (e).  The  Court  of  Chancery  had  no  original 
jurisdiction  to  grant  relief  against  the  statute  upon  the  ground  that 
the  cause  of  action  was  unknown  to  the  plaintiff;  unless  it  was  also 
fraudulently  concealed  by  the  defendant  (/) .  In  the  courts  of 
common  law  the  effect  of  the  statute  of  limitations  could  not  be 
avoided  by  showing  that  the  cause  of  action  was  fraudulently  con- 
cealed from  the  plaintiff  by  the  defendant;  but  according  to  the 
equitable  rule  established  by  the  Court  of  Chancery,  and  which  is  now 
effective  in  all  courts,  a  defendant  who  has  fraudulently  concealed 
the  cause  of  action  is  excluded  from  the  benefit  of  the  statute;  and 
the  statute  does  not  run  against  the  claimant  until  discovery  of  the 
fraud,  or  until  such  discovery  can  be  reasonably  imputed  to  him  (g) . 

When  the  statute  has  once  begun  to  run  it  is  not  stopped  or  isus- 
pended  by  any  supervening  disability,  or  other  circumstance  pre- 
venting the  creditor  from  bringing  an  action  (h) .     Where  the  cause 

(6)  Bowell  V.  Young  (,1826),  4  I>.  J.  0.  S.  K.  B.  160;  5  B.  &  C.  259;  Hughes 
V.  Twisilm  (1886),  55  L.  J.  0.  481. 

(c)  Gregory  v.-SurrUl  (1826),  4  L.  J.  0.  S.  K.  B.  262;  5  B.   &  0.  341. 

(d)  Waters  v.  Thanet  {Earl)  (1842),  11  L.  J.  Q.  B.  87;  2  Q.   B.  757. 

(e)  WilUnson  v.  Verity  (1871),  40  L.  J.  C.  P.  141;  L.  R.  6  C.  P.  206.  See 
Miller  v.  Dell  (1891),  60  L.  J.  Q.  B.  404;  [1891]  1  Q.  B.  468. 

(/)  Rains  v.  Buxton  (1880),  49  L.  J.  C.  473;  14  Ch.  D.  537.  See  Bulli  Coal 
Mining  Co.  v.  Osborne  (1899),  6«  L.  J.  P.  C.  49;  [1899]  A.  O.  351;  Re  Astley 
and  Tyldesley  Coal  Co. '(1899),   68  L.   J.    Q.   B.   252. 

{g)  Gibbs  v.  Guild  (1882),  51  L.  J.  Q.  B.  313;  9  Q.  B.  D.  59;  Oelkers  v. 
MUs  (1914),  83  L.  J.  K.  B.  658;   [1914]  2  K.  B.  139. 

(ft)  Rhodes  v.  Smethurst  (1840),  9  L..  J.  Ex.  330;  6  M.  &  W.  351;  GoodaU 
V.  Skerratt  (1855).  24  I,.  J.  C.  323;  3  Drew.  216. 
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of  action  has  accrued  in  the  lifetime  of  the  debtor  it  is  not  stopped 
or  suspended  by  his  death;  and  the  debt  becomes  barred,  though  no 
personal  representative  capable  of  being  sued  was  appointed  before 
the  time  of  limitation  had  expired,  and  the  action  was  commenced  as 
soon  as  a  representative  was  appointed  {i) .  But  if  the  cause  of 
action  does  not  accrue  until  after  the  death  of  the  debtor,  the  statute 
does  not  begin  to  run  until  the  personal  representative  is  appointed 
or  being  named  executor  has  intermeddled,  as  until  these  events 
happen  there  is  no  one  who  is  capable  of  being  sued  (fc). — Nor  is- 
the  operation  of  the  statute  suspended  by  the  death  of  the  creditor 
after  the  cause  of  action  has  accrued  (I) .  But  if  the  cause  of  action, 
accrued  after  the  death  of  the  creditor,  the  statute  does  not  begin 
to  run  until  the  constitution  of  a  representative  capable  of  suing  (to)  . 
So  in  the  case  of  a  debt  payable  on  certain  conditions,  if  the  creditor 
dies  intestate  before  the  conditions  are  satisfied,  the  cause  of  action 
is  not  then  complete,  and  the  statute  does  not  begin  to  run  beforo 
the  appointment  of  an  administrator  (n) . — An  action  commenced 
in  the  lifetime  of  the  creditor  or  debtor  does  not  abate  by  the  deathL 
of  either,  and  if  the  cause  of  action  survives,  it  may  be  carried  on  by 
or  against  the  representative  (o);  or  in  such  case  a  new  action  may 
be  commenced  by  or  against  the  representative  of  the  deceased  party, 
within  a  reasonable  time  after  the  appointment  of  such  representa- 
tive, and  though  in  the  meantime  the  limitation  has  expired  (p). — - 
If  a  debtor  takes  out  administration  to  his  creditor,  the  remedy  is 
suspended  without  discharging  the  debt;  but  if  a  debtor  is  appointed 
executor,  the  statute  ceases  to  run,  because  he  is  considered  as  having^ 
paid  the  debt  and  as  holding  the  sum  as  part  of  the  estate  {q) . 

The  time  of  limitation  prescribed  by  the  statutes  is  directed  to 
be  "next  after"  the  cause  of  action  has  accrued;  accordingly  it 
should  be  computed  exclusively  of  the  day  on  which  the  cause  of  actioa 


(i)  Freake  v.  Cranefeldt  (.1838),  8  L.  J.  C.  61;  3  M.  &  Cr.  i99;  Shades  v. 
iSmethurst  (1840),  9  L.  J.  Ex.  330;  6  M.  &  W.  351;  Boatwright  v.  Boatwright 
(1873),  43  L.  J.  C.  12;  L.  R.  17  Eq.  71. 

ik)  Douglas  v.   Forrest  (1828),  6  L.  J.  0.  S.  O.  P.  157;   4  Bing.  686. 

(0  Penny  v.  Brice  (1865),  18  C.  B.  N.  S.  398.  See  Bodsden  v.  Harridge, 
2  Wms.  Saund.  170,  n.  (7). 

(m)  Murray  v.  East  India  Co.  (1821),  5.B.  &  Aid.  204;  Clark  v.  S.  Metrop.  Gas 
Co.  (1885),  64  L..  J.  C.  269;  affirmed  (1886),  53  L.  T.  646. 

(n)  Atkinson  v.  Bradford  Bg.  Soc.  (1890),  59  L.  J.  Q.  B.  360;  26  Q.  B.  D. 
377. 

(o)  Ord.  XVII.  rr.   1,  2.  4. 

(p)  Swindell  v.  BulJceley  (1887),  56  L.  J.  Q.  B.  613;  18  Q.  B.  D.   250. 

(?)  Seagram  v.  Knight  (1867),  36  L.  J.  C.  918;  L.  R.  2  Ch.  628.  See  Ingle  y. 
Richards    (,1860),   38   Beav.   366. 
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accrued  (r) .  The  commencement  of  the  action,  which  must  be  brought 
within  the  time  of  limitation,  is  the  date  of  issuing  the  original  writ 
of  summons;  and  the  writ  bears  date  on  the  day  on  which  it  is 
issued  (s) . — The  original  writ  of  summons  continues  in  force  for 
twelve  months  from  the  day  of  the  date  thereof,  including  the  day  of 
the  date.  But  before  the  expiration  of  the  twelve  months  it  may  be 
renewed,  by  leave  of  the  court  or  judge,  for  six  months  from  the  date 
of  such  renewal  inclusive,  and  so  from  time  to  time  during  the  currency 
of  the  renewed  writ.  "  And  a  writ  of  summons  so  renewed  shall 
remain  in  force  and  be  available  to  prevent  the  operation  of  any 
statute  whereby  the  time  for  the  commencement  of  the  action  may  be 
limited,  and  for  all  other  purposes,  from  the  date  of  the  issuing  of 
the  original  writ  of  summons  "  (t).  The  renewed  writ  prevents  the 
operation  of  the  statute  in  that  action,  but  not  in  any  other  action  or 
proceeding;  as  in  the  case  of  the  plaintiff  bringing  an  administration 
suit  to  recover  the  same  debt  (m)  .  And  the  court  wiU  not  amend 
the  writ  by  adding  causes  of  action  which  have  become  barred  since 
issuing  the  writ  (x).  Nor  will  the  court,  except  perhaps  under  ex- 
ceptional circumstances,  renew  the  writ  after  it  has  expired  and  the 
right  of  action  has  become  barred  (y). 

The  Statutes  of  Limitation  offer  an  absolute  bar  to  a  claim  dating- 
beyond  the  prescribed  limitation  of  time;  whether  charged  as  a  cause 
of  action  or  a  cause  of  set-off  or  counterclaim.  But  a  party  may  waive 
any  benefits  conferred  upon  him,  and  therefore  if  he  wishes  to  take 
advantage  of  the  statute  must  plead  it,  with  an  allegation  of  any  facts 
necessary  to  show  the  application  of  it  to  the  claim  (2) . 

An  executor  or  administrator  of  a  debtor  has  the  same  option  to 
plead  the  statute,  unless  and  until  his  discretion  is  displaced  by  an. 
adjudication  of  the  court;  and  he  may,  in  the  exercise  of  his  discretion^ 
pay  a  barred  debt  and  charge  it  against  the  personal  estate,  and  if 

(r)  Gelmini  v.  Mor.iggia  (1913),  82  L.  J.  K.  B.  949;  [1913]  2  K.  B.  549. 
See  Bardy  v.  Ryle  (1829),  7  L.  J.  0.  S.  M.  C.  116;  9  B.  &  0.  603;  Atkinson 
V.  Bradford  Bg.  Soc.  (1890),  59  L.  J.  Q.  B.  360;   25  Q.  B.  D.  377. 

(s)  Ord.  II.  rr.  1,  8. 

(«)  Ord.  VIII.  r.  1.  See  Smalpage  v.  Tongue  (1886),  55  L.  J.  Q.  B.  518;  IT 
Q.  B.  D.  644;  Hume  v.  Somerton  (1890),  59  L.  J.  Q.  B.  420;  25  Q.  B.  D. 
232.  V         y, 

(m)  Manby  v.  Manby  (1876),   3   Oh.  D.   101. 

(«)  Weldon  v.  Neal  (1887),  56  L.  J.  Q.  B.  621;  19  Q.  B.  D.   394. 

iy)  Hewett  V.  Barr  (1890),  60  L.  J.  Q.  B.  268;  [1891]  1  Q.  B.    98. 

(z)  Ord.  XIX.  r.  15;  Ord.  XXV.  See  Wilde,  J.,  Coombs  v.  Coombs  (1876),  3S 
L.  J.  P.  21;  L.  E,  1  P.  &  D.  289;  Cairns,  L.  C,  Daw/ems'  v.  Penrhyn  (Lord} 
(1879),  48  L.  J.  C.  304;  4  Ap.  Ca.  51. 

L.  47 


738  DISCirARGK  OP  CONTRACTS. 

that  is  deficient,  against  the  real  estate  (a) .  And  an  executor  may- 
retain  for  a  statute-barred  debt  due  to  himself  to  the  disappointment 
of  other  creditors  if  the  estate  is  insolvent  (&).  There  is  no  similar 
right  to  retain  out  of  equitable  assets  (c) .  A  creditor  of  an  intestate 
is  entitled  to  a  grant  of  administration,  though  his  right  of  action  is 
barred  by  the  statute  (d) .  But  in  an  action  to  administer  assets  under 
the  direction  of  the  court,  creditors,  and  any  other  parties  interested 
in  the  estate,  may  set  up  the  statute  against  barred  debts  in  pro- 
tection of  their  own  interests  (e). — A  beneficiary,  who  is  also  a  debtor 
to  the  estate  of  his  testator,  must  account  for  the  debt  in  payment  of 
his  gift,  though  the  remedy  by  action  is  barred  by  the  statute  (/); 
and  so  where  a  next  of  kin  is  indebted  to  the  estate  of  an  intestate  (g) ; 
and  where  a  creditor  of  a  testator  is  indebted  to  the  estate  in  respect 
of  a  barred  debt  (h) . — In  administering  an  insolvent  estate  in  bank- 
ruptcy the  trustee,  as  acting  for  the  creditors,  has  no  option  to  admit 
proof  of  debts  barred  by  the  statute  (i). — So  shareholders  may  suc- 
cessfully oppose  the  payment  by  the  liquidator  of  statute-barred 
debts  of  a  company  in  liquidation  (Jc). 

The  Statutes  of  Limitation  may  bar  the  remedy  by  personal  action, 
leaving  all  other  securities  for  the  debt  unafiected  (J) .  These  'may, 
however,  themselves  be  barred  by  express  statutory  limitation  or 
lost  by  laches  (m).  And  a  general  lien,  by  usage  or  otherwise, 
includes  debts  barred  by  the  statute;  though  barred  before  obtaining 
possession  of  the  goods  upon  which  the  lien  is  held  (w).  A  solicitor's 
lien  upon  documents  includes  costs  barred  by  the  statute;  and  such 

(a)  Lowis  V.  Rumney  (1867),  L.  R.  i  Eq.  451;  Midgley  v.  Midgley  (1893), 
62  L.  J.  C.  905;   [1893]  3  Ch.  282. 

(J)  Crowder  v.  Stewart  (1880),  50  L.  J.  0.  136;  16  Oh.  D.  368.  See  Tiwor 
V.  Hutchins  (1896),  65  L.  J.  0.  738;  [1896]  1  Oh.  844;  Re  Giles  (1896).  65 
L.  J.  C.  419;  [1896]  1  Ch.  956. 

(c)   Walters  v.   Walters  (1881),  50  L.  J.   0.   819;    18  Ch.   D.   182. 

Id)   Coombs  v.  Coombs  (1866),  36  L.  J.  P.  21;  L.  R.  1  P.  &  D,  288. 

(e)  Sh&wen  v.  Vanderhorst  (1831),  1  L.  J.  0.  107;  1  Russ.  &  51.  347;  Re 
Wenham  (1892),  61  L.  C.  535;  [1892]  3  Ch.  59;  Midgley  v.  Midgley  (1893).  62 
L.  J.  C.  905;  [1893]  3  Oh.  282. 

(/)  Coates  V.  Coates  (1864),  33  L.  J.  C.  448;  33  Beav.  249;  Re  Akerman  (1891), 
61  L.  J.  0.  34;  [1891]  3  Ch.  212.  See  Re  Orpen  (1880),  50  1..  J.  0.  27;  16  Ch. 
D.  202;  Re  Abrahams  (1908),  77  L.  J.  O.  678;  [1908]  2  Oh.  69. 

(g)   White  v.  Cordwell  (1875),  44  L.  J.  0.  746;  X,.  R.  20  Eq.  644. 

{h)    Gee  v.  Liddell  (1866),  35  Beav.  629. 

(«)   Ex  p.  Dewdney  (1809),  15  Ves.  479;   Ex  p.  Roffey  (1815),   19  Ves.   468. 

(k)  Re  Fleetwood  ^  Dist.  El.  Light  #  Power  Synd.  (1915),  84  L.  J.  C.  374; 
[1915]   1   Ch.   486. 

(0  lliqrjins  V.  Scott  (1831),  9  L.  J.  0.   S.  K.  B.   262;   2  B.   &  Ad.  413. 

(m)  Charter  v.  Watson  (1898),  68  L.  J.  0.  1;  [1898]  1  Oh.  175;  Re  Hazel- 
dine's  Trusts  (1907),  77  L.  J.  C.  97;   [1908]  1  Ch.  34. 

(n)  Spears  v.  Nartly  (1800),  3  Esp.  81;  Re  Broomhead  (1847),  16  L.  J.  Q.  B. 
355;   5  D.  &  L.  52;  Re  Carter  (1885),  55  L.  J.  C.  230. 
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costs  must  be  allowed  on  taxation  under  an  order  for  delivering  up 
the  documents  (o).  Upon  the  same  principle  a  mortgagee  may  retain 
the  mortgaged  property,  or  may  enforce  his  remedy  by  foreclosure, 
though  the  personal  action  for  the  debt  is  barred  by  the  statute  (p); 
and  he  may  charge  the  proceeds  of  the  property  sold  under  a  power 
of  sale  with  more  than  six  years'  arrears  of  interest,  though  he  cannot 
recover  'more  by  action  (q).  Upon  the  same  principle  if  a  debtor 
pay  money  to  a  creditor  without  directing  the  appropriation,  the 
creditor,  having  acquired  the  right  to  apply  it  to  one  or  other  of 
several  debts,  may  apply  it  in  payment  of  a  debt  of  which  the  remedy 
by  action  is  barred  by  the  statute  (r). 

The  liability  for  a  simple  contract  debt  may  be  renewed,  with  the 
effect  of  taking  the  case  out  of  the  operation  of  the  statute  and  re- 
newing the  time  of  limitation:  by  an  acknowledgment  or  promise; 
by  part  payment  of  the  debt;  or  by  payment  of  interest.  By  the 
Statute  of  Frauds  Amendment  Act,  1828,  s.  1,  after  reciting  the 
Limitation  Act,  1623,  s.  3,  it  is  enacted,  "  that  in  actions  of  debt,  or 
upon  the  case  grounded  upon  any  simple  contract,  no  acknowledgment 
or  promise  by  words  only  shall  be  sufficient  evidence  of  a  new  or 
continuing  contract,  whereby  to  take  any  case  out  of  the  operation 
of  the  said  enactment,  or  to  deprive  any  party  of  the  benefit  thereof, 
unless  such  acknowledgment  or  promise  shall  be  made  or  contained 
by  or  in  some  writing  to  be  signed  by  the  party  chargeable  thereby . " 
And  by  sect.  4,  "  this  Act  shall  be  taken  to  apply  to  the  ease  of  any 
debt  on  simple  contract  alleged  by  way  of  set-off  on  the  part  of  any 
defendant,  either  by  plea,  notice  or  otherwise."  By  the  Mercantile 
Law  Amendment  Act,  1856,  s.  13,  it  is  enacted  that  "an  acknow- 
ledgment or  promise  made  or  contained  by  or  in  a  writing  signed 
by  an  agent  of  the  party  chargeable  thereby,  duly  authorised  to  make 
such  acknowledgment  or  promise,  shall  have  the  same  effect  as  if  such 
writing  had  been  signed  by  such  party  himself."  And  the  signing  by 
the  party  or  agent  may  be  in  any  manner  sufficient  to  authenticate  the 

writing  (s) . — The  effect  of  an  acknowledgment  in  taking  a  case  oii.t  of 

• 

(o)  Biggins  v.  Scott  (1831),  9  L.  J.  0.  S.  K.  B.  26'2;  2  B.  &  Ad.  413; 
Curwen  v.  Milburn  (1889),  42  Ch.  D.  424. 

{p)  London  and  Midland  Bk.  v.  Mitchell  (1899),  68  L.  J.  C.  568;  [1899] 
■2  Ch.  161;  Re  Lloyd  (1902),  72  L.  J.  0.  78;  [1903]  1  Ch.  385. 

(?)  Toft  V.  Stevenson  (1854),  5  De  G.  M.  &  G.  735;  Re  Marshfield  (1887).  56 
L.  J.  C.  599;  34  Ch.  D.  721;  Re  Thomson's  Mortgage  Trusts  (1920),  89  L.  J.  C. 
213;  [1920]  1  Oh.  508. 

(r)  Mills  V.  Fowkes  (1839),  8  L.  J.   C.   P.  276;   5  Bing.  N.    O.  455. 

(s)  Cleave  v.  Jones  (1851),  20  L.  J.  Ex.  238;  6  Ex.  573;  Holmes  v.  Mackrell 
<1858),  3  C.  B.  N.  S.  789. 

47  (2) 
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the  statute  applies  only  to  debts ;  a  promise  in  renewal  of  the  liability 
for  the  breach  of  contract  must  be  treated  as  a  new  and  original  con- 
tract requiring  a  valid  consideration  (i) .  But  a  renewal  of  a  debt  byi 
acknowledgment,  is  so  far  a  new  cause  of  action  that  an  acknowledg-- 
ment  given  after  an  action  brought  is  insufficient  to  warrant  the 
maintenance  of  the  action  upon  a  statute-bajred  debt  (m)  .  An 
acknowledgment  is  a  voluntary  act,  and  while  a  fiduciary  relation 
exists,  there  is  sufficient  to  displace  the  inference  of  freedom  of  action, 
as  in  the  case  of  an  acknowledgment  given  by  a  client  to  his 
solicitor  (x) . 

Tho  construction  of  the  written  document,  as  containing  an 
acknowledgment  or  promise  sufficient  to  take  the  case  out  of  the 
statute,  is  a  question  of  law  for  the  court,  according  to  the  general 
rule  (y).  And  if  the  written  document  is  lost,  secondary  evidence, 
though  not  in  writing,  may  be  given  of  the  contents  (z) .  But  the 
Statute  of  Frauds  Amendment  Act,  1828,  has  made  an  alteration  in 
the  legal  construction  to  be  put  upon  acknowledgments  or  promises; 
and  since  that  Act,  as  before,  there  must  be  an  express  promise  to 
pay  the  debt;  or  such  an  acknowledgment  of  the  debt  from  which  a 
promise  to  pay  must  be  inferred  (a).  And  "upon  a  general 
acknowledgment,  where  nothing  is  said  to  prevent  it,  a  general 
promise  to  pay  may  and  ought  to  be  implied;  but  where  the  party 
guards  his  acknowledgment,  and  accompanies  it  with  an  express 
declaration  to  prevent  any  such  implication,  the  rule  '  expressum 
facit  cessare  taciturn  '  applies  "  (b) . — Accordingly  expressions  im- 
porting hope,  or  expectation,  or  deliberation,  or  endeavour  to  pay; 
or  regret  or  excuse  for  not  paying;  or  inability  to  pay,  taken  alone 
are  held  to  be  not  sufficient  to  take  the  case  out  of  the  statute  (c) ; 

(0  Short  V.  McCarthy  (1820),  3  B.  &  Aid.  626;  Whitehead  v.  Howard  (1820). 
2  Br.  &  B.  372.  See  Blair  v.  Ormond  (1851),  20  L.  J.  Q.  B.  444;  17  Q.  B. 
423. 

(«)  Bateman  v.   Finder  (1842),  11   L.  J.   Q.   B.   281;   3   Q.    B.    574. 

(k)  Lloyd  V.  Coote  #  Ball  (1914),  84  L.  J.  K.  B.  567;   [1915]  1  K.  B.  242. 

(y)  Routledge  v.  Mamsay  (1838),  7  L.  J.  Q.  B.  156;  8  A.  &  E.  221;  MorreU 
V.  Frith  (1838),  7  K  J.  Ex.  172;  3  M.  &  W.  402.  • 

(z)  Haydon  v.  Williams  (1830),  9  L.  J.  0.  S.  C.  P.  16;  7  Bing.  163;  Read  v. 
Pnoe  (1909),  78  L.  J.  K.  B.  1137;   [1909]  2  K.   B.  724. 

(a)  Haydon  v.  Williams  (1830),  9  L.  J.  0.  S.  C.  P.  16;  7  Bing.  163;  Waters  v. 
Thanet  (^JEarl)  (1842),  11  L.  J.  Q.  B.  87;  2  Q.  B.  757;  Green  v.  Humphreys 
(1884),  53  L.  J.  C.  625;  26  Ch.  D.  474. 

(J)   Per  cur.  Tanner  v.  Smart  (1827),  5  L.  J.  0.  S.  K.  B.  218;   5  B.  &  C.  609. 

(c)  Fearn  v.  Lewis  (1830),  9  I>.  J.  0.  S.  C.  P.  95;  6  Bing.  319;  Morrell  v. 
Frith  (1838),  7  L.  J.  Ex.  172;  3  M.  &  W.  402;  Hart  v.  Prendergast  (1845),  15 
L.  J.  Ex.  223;  14  M.  &  W.  741;  Smithy.  Thome  (1852),  21  L.  J.  Q.  B.  199;  18 
Q.  B.  134;  Baekham  v.  Marriott  (1857),  26  L.  J.  Ex.  315;  2  H.  &  N.  196^ 
Green  v.  Humphreys  (1884),  53  L.  J.  C.  625;   26  Ch.  D.  474. 
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but  such  expressions,  if  appended  to  an  absolute  acknowledgment 
of  debt,  are  not  sufficient  to  rebut  the  promise  implied  in  such  acknow- 
ledgment {d) .  If  an  adsnowledgment  of  debt  is  accompanied  with 
repudiation  of  liability;  as  a  distinct  refusal  to  pay,  or  a  statement 
that  the  debt  has  been  paid,  or  that  it  is  barred  by  the  statute  or  other 
like  grounds  of  repudiation,  no  promise  can  be  implied  (e) .  A  request 
by  a  debtor  "  to  send  in  his  account  ";  or  any  acknowledgment  of  an 
account  pending  prima  facie  implies  a  promise  to  pay  what  shall  be 
found  due  upon  that  account  and  takes  it  out  of  the  statute  (/) .  And 
an  acknowledgment  of  some  balance  being  due  implies  a  promise  to 
pay;  which  is  not  rebutted  by  an  accompanying  demand  for  an 
account  with  vouchers  (g) .  But  a  request  by  a  debtor  for  his  biU, 
which  he  promised  to  pay  "  if  just,"  was  held  not  to  be  sufficient 
admission  of  liability  {h). — The  amount  of  the  debt  acknowledged 
or  promised  in  the  writing  may  be  supplied  by  extrinsic  evidence  (i) : 
as  ia  the  case  of  an  acknowledgment  of  "  the  bill,"  or  the  "  account  " 
or  "the  balance"  due  (fc);  or  the  promise  of  a  joint  debtor  to  pay 
his  "  proportion  "  of  the  debt  (l);  or  the  promise  of  a  surety  to  pay 
the  deficiency  of  the  principal  (m) . — An  acknowledgment  made  for 
a  special  purpose  is  limited  in  effect  to  the  purpose  intended,  and 
cannot  be  taken  beyond  that  purpose  as  a  renewal  of  the  debt:  as  a 
proposal  for  discharging  the  debt  by  a  set-off  or  some  special  arrange- 
ment (n) ;  a  proposal  to  submit  the  debt  to  arbitration  (o) ;  a  consent 
by  a  surety  that  his  liability  shall  not  be  prejudiced  by  the  creditor! 
taking  a  composition  from  the  principal  debtor  (p) ;  and  an  acknow- 
ledgment expressly  made  "without  prejudice"  (q).  An  agreement 
settling  a  particular  item  of  an  account  has  no  effect  in  acknowledging 

(d)  Cooper  v.  Kendall  (1909),  78  L.  J.  K.  B.  580;  [1909]  1  K.  B.   405. 

(e)  A'Cotirt  v.  Cross  (1825),  i  L,  J.  0.  S.  0.  P.  79;  3  Bing.  329;  Briffstoche 
V.  Smith  (1833),  2  L.  J.  Ex.  187;  2  Cr.  &  M.  483. 

(/)  Quimoey  v.  Sharpe  (1876-),  45  L.  J.  Ex.  347;  1  Ex.  D.  72;  Banner  ,v. 
Berridge  (1881),  50  L.  J.  C.  630;  18  Ch.  D.  254;  Curwen  v.  Milburn  (1889).  42 
Ch.  D.  424. 

{g)  Sheet  v.  Lindsay  (1877),  46  L.  J.  Ex.  249;  2  Ex.  D.  314;  Langriah  t. 
Watts  (1903),  72  L.  J.  K.  B.  435;   [1903]  1  K.  B.  636. 

(A)  Spong  v.  Wright  (1842),  12  L.  J.  Ex.  144;  9  M.  &  W.  629. 

(i)  Waller  v.  Laey  (1840),  9  L.  J.  C.  P.  217;  1  Man.  &  G.    54. 

(A)  Gardner  v.  McMahon  (1842),  11  L.  J.  Q.  B.  297;  3  Q.  B.  561;  Qumoey 
V.  Sharpe  (1876),  45  L.  J.  Ex.  347;  1  Ex.  D.  72. 

(0  Lechmere  v.  Fletcher  (1833),  2  L.  J.  Ex.  219;  1  Or.  &  M.  623. 

(ot)  Humphreys  v.  Jones  (1845),  14  L.  J.  Ex.  254;   14  M.  &  W.   1. 

(«)  Cripps  V.  Davies  (1843),  12  L.  J.  Ex.  217;  12  M.  &  W.  169;  Goate  v. 
Goate  (1856),  1  H.  &  N.  29;  Francis  v.  Hawhesley  (1859),  28  L.  J.  Q.  B.  370;  1 
B.  &  E.  1052. 

(o)  Mitchell's  claim  (1871),  L.  E.  6  Ch.  822. 

(p)  Cockrill  V.  Sparkes  (1863),  32  L.  J.  Ex.  118;  1  H.  &  0.  699. 

(?)  Mitchell's  claim  (1871),  L.  R.  6  Ch.  822. 
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the  general  account  (r).  An  acknowledgment  of  a  debt  in  proceed- 
ings in  bankruptcy  or  composition  with  creditors,  though  sworn  to 
by  the  debtor,  does  not  take  the  case  out  of  the  statute  in  other  pro- 
-ceedings  (s).  Similarly  the  inclusion  of  the  debt  in  an  affidavit  to 
lead  to  probate  {t)  or  in  an  account  rendered  by  statute  (m)  is  in- 
operative as  an  acknowledgment. 

"  The  new  promise  and  not  the  old  debt  is  the  measure  of  the 
creditor's  right.  If  a  debtor  simply  acknowledges  an  old  debt,  the 
law  implies  from  that  simple  acknowledgment  a  promise  to  pay  it; 
for  which  promise  the  old  debt  is  a  sufficient  consideration.  But  if 
the  debtor  promises  to  pay  the  old  debt  when  he  is  able,  or  by  instal- 
ments, or  in  two  years,  or  out  of  a  particular  fund,  the  creditor  can 
claim  nothing  more  than  the  promise  gives  him  "  (x).  The  conditions 
must  be  accepted  and  satisfied  in  order  to  renew  the  liability,  and 
the  renewal  dates  from  the  time  when  the  promise  becomes  absolute. 
A  promise  by  the  debtor  to  his  creditor  that  "if  he  could  prove  the 
debt  ho  would  pay  him  "  was  held  to  be  a  conditional  promise,  and 
that  the  condition  was  to  be  satisiied  by  proof  in  an  action  for  the 
debt,  and  therefore  the  case  was  taken  out  of  the  statute  («/) .  So  a 
promise  by  the  debtor  to  pay  "  as  soon  as  he  is  able  "  becomes  absolute 
when  he  first  becomes  able;  and  though  his  ability  may  not  then  be 
known  to  the  creditor  {z).  A  promise  that  "  as  soon  as  we  can  get 
our  afiairs  arranged  we  will  see  you  paid  "  was  construed  either  not 
to  be  conditional,  or  if  conditional,  that  the  condition  was  presump- 
tively satisfied  after  a  reasonable  delay  {a) . — The  renewal  of  liability 
may  be  made  before  or  after  the  debt  is  barred  by  the  statute  (6). 
And  it  is  material  to  the  construction  of  the  acknowledgment  or 

(r)  Huffhes  v.  Paramore.  (1866),  24  L.  J.  C.  681;  7  De  G.  M.  &  G.  229. 

(s)  Everett  v.  Bobertson  (1858),  28  L.  J.  Q.  B.  23;  1  E.  &  E.  16;  Ex  p.  Tap- 
pimg  (1865),  34  L.  J.  Bk.  44;  4  De.  G.  J.  &  S.  551. 

(0  Re  Beaven  (1911),  81  L.  J.  C.  113;  [1912]  1  Ch.  96;  Lloyd  v.  Coate 
^  Ball  (1914),  84  L.  J.  K.  B.  567;  [1915]  1  K.  B.  242. 

(«)   Gatfidd's  ease  (1911),  80  L.  J.   C.  387;    [1911]  1  Cli.  698. 

{x)  Wigram,  V.-C,  Philips  v.  Philips  (1844),  13  L.  J.  0.  445;  3  Hare,  300; 
Tanner  v.  Smart  (1827),  5  L.  J.O.  S.  K.  B.  218;  6  B.  &  C.  603;  Brigsfocke 
V.  Smith  (1833),  2  L.  J.  Ex.  187;  1  Or.  &  M.  483;  Bucktnaster  v.  Russed 
(1861),  10  C.  B.  N.  S.  745.     See  ante,  p.  739. 

(«/)  Heyling  v.   Hastings   (1698),   1   Ld.  Eaym.    389,   421. 

(2)  Tanner  v.  Smart  (1827),  5  L.  J.  0.  S.  K.  B.  218;  6  B.  &  C.  603; 
Waters  v.  Thanet  {Earl)  (1842),  11  L.  J.  Q.  B.  87;  2  Q.  B.  757;  Meyerhoff  v. 
Froehlieh  (1878),  48  L.  J.  C.  P.  43;  4  0.  P.  D.  63;  Re  Bethell  (1887),  66 
L.  J.  C.  334;  34  Ch.  D.  561. 

(a)   Chasemore  v.  Turner  (1875),  45  L.  J.  Q.  B.  66;  L.  R.   10  Q.    B.  500. 

(6)  Chnnnell  v.  Ditchbuni  (1839),  9  L.  J.  Ex.  1 ;  5  M.  &  W.  494;  Goddard. 
V.  Ingram  (1842),  12  L.  J.  Q.  B.  9;  3  Q.  B.  839;  Latouche  v.  Latouche  (1864),  34 
L.  J.  Ex.  85;  3  H.  &  C.  676. 
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promise  whether  the  debt  is  barred  or  not  at  the  time  of  making  it; 
in  the  former  case  the  debtor  is  in  a  position  to  couple  any  promise 
he  makes  with  a  condition;  in  the  latter  he  has  no  right  to  impose 
terms,  and  must  be  presumed  to  have  no  such  intention,  for  the 
action  is  then  brought  upon  his  original  liability  (c) .  The  time 
when  the  acknowledgment  or  pramise  was  written  or  signed,  upon 
which  the  renewal  of  liability  depends,  may  be  supplied  by  extrinsic 
evidence  (d) . 

A  renewal  after  action  brought  does  not  remove  the  objection  that 
there  was  no  available  cause  of  action  when  the  proceedings  were 
commenced  (e).  The  renewal  of  liability  for  a  barred  debt  must 
be  absolute,  and  discharged  of  all  conditions,  before  an  action  can  be 
commenced;  it  then  operates  as  a  new  cause  of  action  with  the  full 
time  of  limitation  (/). — By  the  Statute  of  Frauds  Amendment  Act, 
1828,  s.  8,  "  no  memorandum  or  other  writing  made  necessary  by  this 
Act  shall  be  deemed  to  be  an  agreement  within  the  meaning  of  any 
statute  relating  to  the  duties  of  stamps."  Hence  an  instrument  con- 
taining an  acknowledgment  or  promise  may  be  used  in  evidence  to 
take  a  debt  out  of  the  statute  without  a  stamp,  though  if  used  to  prove 
the  debt  or  for  any  other  purpose  it  may  be  an  agreement  requiring 
a  stamp  (g).  But  an  instrument  which  is  a  bill  of  exchange  or 
promissory  note  is  not  available  in  evidence,  under  the  above  proviso, 
unless  properly  stamped  (h) .  An  indorsement  of  name  and  date 
upon  a  promissory  note  by  the  maker  was  construed  as  a  sufficient 
renewal  without  making  it  a  new  note  requiring  a  new  stamp  (i) . 

The  Statute  ,of  Frauds  Amendment  Act,  1828,  also  contains  a 
proviso  that  "  nothing  herein  contained  shall  alter,  or  take  away, 
or  lessen  the  effect  of  any  payment  of  any  principal,  or  interest,  made 
by  any  person  whatsoever."  An  acknowledgment  or  admission  of 
payment  made  by  words  only,  without  any  writing  or  signature,  is 
within  this  proviso,  and  may  take  the  case  out  of  the  statute  (fc). — 

(e)  Per  cur.  Haydon  v.  Williams  (1830),  9  L.  J.  0.  S.  0,  P.  16;  7  Bing.  168; 
Jier  our.  Cornforth  v.  Smithard  (1860),  29  L.  J.  Ex.  228;   5  H.  &   N.  13. 

(«!)  Edmunds  v.  Downes  (1834),  3  L.  J.  Ex.  98;  2  Or.  &  M.  59. 

(e)  Bateman  v.  Fimder  (1842),  11  L.  J.  Q.  B.  281;  3  Q.  B.  574. 

(/)  Bayley,  B.,  Brigstocke  v.  Smith  (1833),  2  L.  J.  Ex.  187;  1  Cr.  &  M. 
486;  Waters  v.  Thanet  (Earl)  (1842),  11  L.  J.  Q.  B.  87;  2  Q.  B.  757;  Bush 
V.  Martin  (1863),  33  L.  J.  Ex.  17;  3  H.  &  0.  311. 

(?)  Morris  v.  Dixon  (1836),  5  L.  J.  K.  B.   155;   4  A.   &  E.    845. 

(h)  Jones  v.  Syder  (1838),  7  L.  J.  Ex.  216;  4  M.  &  W.  32;  Parmiter  v. 
Parmiter  (1861),  30  L.  J.   0.   508;   3   De  G.   F.   &  J.  461. 

(i)  Bourdin  v.  Greenwood  (1871),  41  L.  J.  C.  73;  L.  R.  13  Eq.  281.  See 
Bolmes  v..  Machrell  (1858),  3  C.  B.  N.  S.  789. 

(Je)  Cleave  v.  Jones  (1851),  20  L.  J.  Ex.  238;  6  Ex.  573. 
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The  same  statute,  sect.  3,  further  enacts,  "that  no  indorsement  ov 
memorandum  of  any  payment  written  or  made  upon  any  promissory 
note,  bill  of  exchange,  or  other  writing,  by  or  on  behalf  of  the  party 
to  whom  such  payment  shall  be  made,  shall  be  deemed  sufficient  proof 
of  such  payment,  so  as  to  take  the  case  out  of  the  operation  of  the  said 
statute."  The  words  "other  writing"  in  this  enactment  mean  the 
writing  containing  the  contract;  leaving  to  other  memoranda  of  pay- 
ment the  ordinary  effect  in  evidence  (Z). — "The  meaning  of  part 
payment  is  not  the  naked  fact  of  payment  of  a  sum  of  money,-  but 
payment  ttf  a  smaller  sum  on  account  of  a  greater  sum,  which  part 
jiayment  implies  an  admission  of  such  greater  sum  being  then  due 
iind  a  promise  to  pay  it"  (m).  The  appropriation  of  the  payment 
by  the  debtor  to  the  debt  or  account  charged  may  be  proved  by  evidence 
•distinct  from  the  payment  (?j-) .  A  payment  on  a  certain  account 
may  be  sufficient,  although  the  amount  due  on  that  account  is  not 
ascertained  at  the  time  of  the  payment  (o).  A  payment  made  with 
the  expressed  intention  of  discharging  the  whole  debt,  or  with  a 
refusal  to  pay  more,  excludes  any  inference  of  a  promise  (p) .  Pay- 
ment into  court  in  an  action  admits  the  debt  to  the  amount  paid  in 
and  no  more  (g) .  The  payment  of  a  dividend  in  bankruptcy,  or 
under  a  composition  with  creditors,  is  intended  in  full  discharge,  and 
has  no  effect  in  renewing  the  debt,  or  any  security  for  it  (/•) .  A 
payment  enforced  by  a  judgment  recovered  against  the  debtor  in 
inviium  excludes  any  inference  of  a  promise  in  renewal  (s) .  A  part 
payment  will  take  a  barred  debt  out  of  the  statute,  though  the  pay- 
ment may  be  voidable  on  the  subsequent  bankruptcy  of  the  debtor  (t) . 
Payment  of  interest  may  amount  to  an  admission  that  the  principal 
debt  was  due  during  the  time  the  interest  paid  was  accruing  and  at 

Q.)  Bradley  v.  James  (1853),  22  L.  J.  C.  P.  193;  13  0.  B.  822. 

Im)  Per  our.  Waters  v.  Tompkins  (1835),  5  L.  J.  Ex.  61;  2  Cr.  JI.  &  B. 
726;  Friend  v.  Young  (1897),  66  L.  J.  C.  737;  [1897]  2  Ch.  421;  Re  Boswell 
(1906),  75  L.  J.  C.  668;  [1906]  2  Ch.  359. 

(«)  Waters  v.  Tompkins  (1835),  6  K  J.  Ex.  61;  2  Cr.  M.  &  R.  723;  Baildon  v. 
Walton  (1848),  17  L.  J.  Ex.  357;  1  Ex.  617. 

(o)  Walker  v.  Butler  (1856),  25  L.  J.  Q.  B.  377;  6  E.  &  B.  506.  See  Re 
Rainforth  (1879),  49  L.  J.  C.  5;  Friend  v.  Young  (1897),  66  L.  J.  C.  737;  [1897] 
2   Ch.   421. 

(it>)  Wainman  v.  Kynman  (1847),  16  L.  J.  Ex.  232;  1  Ex.  118;  per  cur. 
Foster  v.  Bawber  (1851),  20  L.  J.  Ex.   385;   6  Ex.   853. 

(?)  Reid  V.  Dickons  (1833),  5  B.  &  Ad.  499.  See  Hennell  v.  Bavies  (1893). 
62  L.  J.  Q.  B.  220;  [1893]  1  Q.  B.  367. 

(r)  Brivies  V.  Edwards  (1851),  21  L.  J.  Ex.  4;  7  Ex.  22;  Ex  p.  Topping  (1865), 
34  L.  J.  Bk.  44;  4  De  G.  J.  &  S.  551;  Taylor  v.  Ilollard  (1902),  71  L.  J.  K.  B. 
278;   [1902]  1  K.  B.  676. 

(s)  Morgan  v.  Rowlands  (1872),  41  L.  J.  Q.  B.  187;  L.  R.   7  Q.    B.  493. 

(0  Ex  p.  Gaze  (1889),  58  L.  J.  Q.  B.  373;  23  Q.  B.  D.    74. 
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the  time  it  accrued  due,  so  as  to  avoid  the  effect  of  the  statute  from 
that  time;  but  apart  from  other  circumstances  it  is  no  admission  that 
any  particular  principal  sum  remained  due  at  the  time  of  the  payment 
made  (m)  .  In  the  case  of  a  promissory  note  to  pay  a  sum  with  interest, 
the  interest  is  made  part  of  the  debt ;  and  an  arrear  of  interest  having 
been  paid  after  it  had  accrued  due,  and  the  payment  indorsed  upon 
the  note,  which  was  retained  by  the  payee,  it  was  held  sufficient  to 
take  the  note  out  of  the  statute  from  the  time  of  the  payment  {x) .  A 
promissory  note  to  pay  a  certain  sum  on  demand  carries  no  interest 
until  demand  made;  but  a  payment  of  interest  is  evidence  of  a 
demand  having  been  made  and  of  interest  running  upon  the  note; 
and  therefore  the  payment  admits  the  note  due  and  takes  it  out  of 
the  statute  {y) .  Where  there  are  several  securities  for  the  same 
debt,  as  a  mortgage  and  a  promissory  note,  payment  of  interest) 
prevents  the  statute  as  to  all  (2) .  A  payment  made  expressly  on 
account  of  principal  only,  or  accompanied  with  a  refusal  to  pay 
interest,  excludes  admission  of  liability  for  the  latter  (a) .  And  if 
the  principal  debt  is  barred,  the  claim  for  interest,  being  accessory 
to  the  principal,  is  barred  with  it  (6). 

The  payment  need  not  be  made  in  cash,  the  reduction  of  the  debt 
or  the  satisfaction  of  the  interest  by  any  agreed  mode  ■>\'hich  would 
support  a  plea  of  payment  is  a  payment  within  the  statutes  (c) ;  as 
the  delivery  and  acceptance  of  goods  in  part  payment  {d) ;  the  pay- 
ment of  money  to  a  third  party  at  the  request  and  direction  of  the 
creditor  instead  of  to  himself  (e) ;  a  payment  made  by  set-off  in 
account  (/) ;  or  by  set-off  of  an  agreed  weekly  charge  for  board  and 
lodging  {g);   or  for  the  maintenance  of  a  child  Qi).     Where  a  bill, 

(«)  Leeaon  v.  Smith  (1834),  4  Nev.  &  M.  304;  Purdon  v.  Purdon  (1842), 
12  L.  J.  Ex.  3;  10  M.  &  W.  562;  Re  Foimtaine  (1909),  68  L.  J.  O.  648; 
[1909]  2  Ch.  382.  See  Dibb  v.  Walker  (1893),  62  L.  J.  C.  536;  [18931  2  C!h. 
429. 

(»)  Sealy  v.  Greenslade  (1831),  1  L.  J.  Ex.  1;  2  Or.  &  J.  61. 

(y)  Bamfield  v.  Tupper  (1851),  21  L.  J.  Ex.  6;  7  Ex.  27.  See  Re  Rutherford 
(1880),  49  L.  J.  C.  654;  14  Ch.  D.  687. 

(z)  Dowling  v.  Ford  (1843),  12  L.  J.  Ex.  342;  11  M.  &  W.  329. 

(a)  Collyer  v.  Willock  (1827),  5  L.  J.  0.  S.  C.  P.   181;   4  Bingr-    313. 

(J>)  Hollis  V.  Palmer  (1836),  5  L.  J.  0.  P.  268;   2  Bing.  N.  C.   717. 

(c)  Rodger  v.  Arch  (1854),  24  L.  J.  Ex.  19;  10  Ex.  333;  Maber  v.  Maber 
(1867),  36  L.  J.  Ex.  70;  L.  R.  2  Ex.  153. 

{d')  Hart  v.  Nash  (1835),  2  Cr.  M.  &  R.  337;  Hooper  v.  Stephens  (1835),  5 
L.  J.  K.  B.  4;  4  A.  &  E.  71. 

(e)  Worthington  v.  Grimsditeh  (1845),  15  L.  J.  Q.  B.  52;  7  Q.  B.  479.  See 
Maber  v.  Maber  (1867),  36  L.  J.  Ex.  70;  I/.  R.  2  Ex.  153. 

(/)  Aahby  v.  James  (1843),  12  L,.  J.  Ex.  295;   11  M.  &  W.  542. 

(g)  Blair  v.  Ormond  (1851),  20  L.  J.  Q.  B.  444;  17  Q.  B.  423. 

Qi)  Rodger  v.  Arch  (1854),  24  L.  J.  Ex.  19;  10  Ex.  333. 
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a  note  or  a  cheque  is  given  on  account  of  a  larger  debt  or  of  interest, 
the  renewal  of  the  cause  of  action  dates  from  the  delivery  of  the  bill, 
note  or  cheque,  whether  it  be  immediately  payable  and  whether  it  be 
honoured  at  maturity  or  not  (i) .  So  where  a  debtor  fails  to  pay  a 
composition,  whereby  the  liability  of  the  debtor  to  pay  the  original 
debt  is  revived,  the  statute  runs  from  the  date  of  the  default  (k) . 
Where  the  trustees  of  a  fund  for  a  married  woman  lent  the  fund  to. 
her  husband  with  an  arrangement  that  the  wife  should  give  the 
trustees  receipts  for  the  interest  as  if  paid  to  her  through  her  hus- 
band, it  was  held  that  the  loan  was  kept  ahve  against  the  husband 
though  no  money  in  fact  passed  (I).  It  sometimes  happens  that  the 
debtor  has  himself  an  interest  in  the  debt,  the  familiar  instance  being" 
where  a  tenant  for  life  of  settled  land  is  entitled  to  a  charge  upon  the 
settled  land  either  absolutely,  or  for  a  limited  interest;  in  this  case 
the  court  proceeds  upon  the  footing  of  a  hypothetical  payment  and 
receipt  and  treats  the  debt  as  being  kept  alive;  and  it  is  immaterial 
that  the  rents  of  the  land  and  interest  on  the  debt  are  payiable  to 
different  trustees  for  the  same  person  (m) . — Where  a  debtor  made 
a  valid  tender  of  the  interest  due  to  the  creditor  who  signed  and 
delivered  a  receipt  to  the  debtor  with  the  intention  of  giving  him  the 
amount,  it  was  held  to  be  equivalent  to  payment  in  taking  the  debt 
out  of  the  statute,  though  no  money  in  fact  passed  (n) .  An  entry 
or  memorandum  made  by  the  creditor  himself  may  be  evidence  of 
the  payment  after  his  death,  as  being  an  admission  made  against  his 
own  interest;  and  such  evidence  is  prima  facie  sufficient  to  take  the 
debt  out  of  the  statute  (o);  provided  the  entry  was  made  before  the 
debt  was  barred,  for  if  made  after  it  would  operate  for,  rather  than 
against,  his  interest  (p) . — A  payment  which  is  not  appropriated 
by  the  debtor  at  the  time  of  making  it  to  any  particular  debt  may  be 
appropriated  by  the  creditor  to  a  debt  barred  by  the  statute;  but 
such  appropriation  by  the  creditor  has  no  effect  in  taking  the  debt 

(i)  Irmnff  v.  Veiich  (1837),  7  L.  J.  Ex.  25;  3  M.  &  W.  90;  Turney  v. 
Dodwell  (1854),  23  L.  J.  Q.  B.  137;  3  E.  &  B.  136;  Marreco  v.  Dixcm  (1908). 
77  L.  J.  K.  B.  859;  [1908]  2  K.  B.  584. 

(i)  Ex  p.  Amos  (1897),  ft6  L.  J.  Q.  B.  146. 

(0  Amos  V.  Smith  (1802),  31  L.  J.  Ex.  423;  1  H.  &  C.  238.  See  Se  IHxon 
(1900),  69  L.  J.  C.  609;  [19O0]  2  Ch.  561. 

(m)  Biirrell  v.  Mgremont  {EoH)  (1844),  13  L.  J.  C.  309;  7  Beav.  205; 
Topham  v.  Booth  (1887),  56  L.  J.  C.  812;  35  Ch.  D.  607.  See  Re  England: 
(1895),  65  L.  J.  C.  21;  [1895]  2  Ch.  820;  Re  Chant  (1905),  74  L.  J.  C.  542; 
[1905]  2  Ch.  225;  Re  Laoey  (1907),  76  L.  J.  C.  316;   [1907]  1   Oh.  330. 

(«)   Maber  v.   Maber   (1867),   36   L.  J.   Ex.    70;    L.   R.    2   Ex.    153. 

(o)   Bradley  v.  James  (1853),  22  L.  J.  C.  P.  193;  13  C.  B.  822. 

(y)   BHggs  v.  Wilson  (1854),  5  De  G.  M.  &  G.  12. 
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out  of  the  statute  (q).  Where  a  debtor  owing  three  debts,  two  of 
which  were  then  barred  by  the  statute,  paid  a  sum  on  account  of 
interest  generally,  it  was  held  that  he  must  have  intended  it  either 
as  a  payment  upon  all  the  debts,  or  upon  the  later  only ;  and  that  the 
later,  at  least,  was  renewed  by  the  payment  (r) .  As  between  two 
debts,  one  of  which  was  admitted  and  the  other  disputed,  a  payment 
was  presumed  to  have  been  made  upon  the  admitted  debt,  though 
it  was  then  barred  by  the  statute,  and  that  it  renewed  f hat  debt  (s) . 

The  renewal  of  specialty  debts  is  regulated  by  the  Civil  Procedure 
Act,  1833,  s.  5,  enacting  in  effect,  as  a  proviso  to  sect.  3  already 
cited  (^),  "if  any  acknowledgment  shall  have  been  made,  either  by 
writing  signed  by  the  party  liable  by  virtue  of  an  indenture, 
specialty,  or  recognizance,  or  his  agent,  or  by  part  payment  or  part 
satisfaction  on  account  of  any  principal  or  interest  being  then  due 
thereon,  it  shall  and  may  be  lawful  for  the  person  or  persons  entitled 
to  such  actions  to  bring  his  or  their  action  for  the  money  remaining 
unpaid,  and  so  acknowledged  to  be  due,  within  twenty  years  after  such 
acknowledgment  by  writing,  or  part  payment  or  part  satisfaction  as 
aforesaid." — This  section  applies  only  to  debts,  and  has  no  appli- 
cation to  breaches  of  bonds  or  covenants  sounding  in  damages  and  not 
resulting  in  money  debts,  as  a  breach  of  covenant  to  repair;  in  respect 
of  which  acknowledgments  have  no  effect  in  renewing  the  liability  (m)  . 

Acknowledgment  under  this  section  does  not  mean  a  new  promise 
and  cause  of  action,  as  required  for  the  renewal  of  simple  contract 
debts;  any  acknowledgment  sufficient  to  rebut  the  presumption  of 
payment  arising  from  lapse  of  time,  if  made  in  writing  signed, 
though  made  to  a  third^  party  and  not  to  the  plaintiff,  is  sufficient  to 
support  the  action  (x).  An  acknowledgment  must  be  the  free  act 
of  the  party ;  an  admission  made  in  pursuance  of  a  statutory  duty,  as 
the  publication  of  accounts  of  a  building  society  (y),  or  the  inclusion 
of  the  debt  in  an  affidavit  to  lead  to  probate  (z),  has  been  held 

(?)  Mills  V.  Fowkes  (1839),  8  L.  J.  C.  P.  276;  5  Bing.  N.  C.  455;  Jie 
Boswell  (1906),.75  L.  J.  C.  234,  658;   [1906]  2  Oh.  359. 

(r)  Nash  v.  Hodgson  (1855),  25  L.  J.  C   186;  6  De  G.  M..  &  G>.  47i4. 

(s)  Sum  y.-BouUpn  (1846),  15  L.  J.  C.  P.  97;  2  C.  B.  476. 

(0  Ante,   p.    720. 

(u)  Blair  v.  Ormond  (1851),  20  L.  J.  Q.  B.  444;  17  Q.  B.   423;. 

(«)  Forsyth  v.  Bristowe  (1853),  22  L.  J.  Ex.  255;  8  Ex.  716;  Moodie  v. 
Bannister  (1859),  28  L.  J.  C.  881;  4  Drew.  432. 

iy)  Gatfield's  ease  (1911),  80  L.  J.  C.  387;    [1911]  1  Oh.  69-8. 

(z)  Re  Beaven  (1911),  81  L.  J.  0.  113;  [1912]  1  Oh.  196;  Lloyd  v.  Coote  ^  Bait 
(1914).  84  L.  J.  K.  B.  567;  [1915]  1  K.  B.  242. 
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insufficient.  The  Eeal  Property  Limitation  Act,  1874,  s.  8,  as  to 
money  charges  upon  land,  requires  the  acknowledgment  to  be  made 
in  writing  "to  the  person  entitled  thereto  or  his  agent"  (a).  The 
acknowledgment  must  be  of  the  debt  as  then  existing,  and  not  a  mere 
recital  of  its  existence  at  the  original  date  (&).  The  amount  of  the 
debt  may  be  supplied  by  parol  evidence  (c) .  Where  an  acknowledg- 
ment has  been  lost,  parol  evidence  of  its  contents  may  be  given  in 
eividenoe  (d) .  Payment  of  interest  is  within  the  section,  whether 
chargeable  by  express  terms  of  the  contract  or  as  damages  for  non- 
payment (e). — The- acknowledgment  by  writing  or  by  payment  must 
be  made  by  the  party  liable  by  virtue  of  the  specialty  (/);  and  the 
effect  is  confined  to  the  party  making  it,  his  real  and  personal  repre- 
sentatives, and  parties  becoming  liable  in  the  same  interest  (g) ;  and 
payment  of  interest  upon  debts  chargeable  against  the  real  assets  of 
the  testator  by  a  devisee  for  life  of  land  settled  by  the  will  prevents  the 
statute  running  against  all  persons  becoming  entitled  in  remainder 
to  the  settled  land,  and  against  the  persons  entitled  to  the  other  real 
assets  of  the  testator  (fe) .  And  it  seems  generally  that  a  payment 
made  by  any  of  the  persons  interested  in  property  which-  is  discharged 
by  the  payment  will  keep  the  charge  alive  against  all  other  persons 
interested  in  and  liable  to  be  charged  in  respect  of  the  same  pro- 
perty (i) .  Payment  of  interest  upon  a  mortgage  debt  by  an  assignee 
of  the  equity  of  redemption  takes  the  case  out  of  the  statute  against 
the  covenant  of  the  mortgagor  (fc) ;  but  payment  of  interest  by  the 
mortgagor  after  assignment  of  the  equity  of  redemption  does  not 
keep  the  charge  alive  against  the  assignee  (Z) .  Where  a  bond  was 
given  under  one  penalty  to  secure  two  distinct  sums  upon  separate 
trusts,  the  statute  was  held  to  run  against  each  separately  and  pay- 

(ffl)  See  ante,  p.    721. 

(J)   Howcutt  V.  Bonsor  (1849),  18  L.  J.  Ex.   262;    3  Ex.  491. 

(c)  Parke,  B.,  Howcutt  v.  Bonsor  (1849),  18  L.  J.  Ex.  262;  3  Ex.  496.  Sea 
Newbould  v.  Smith  (1889),  14  Ap.  Ca.  423. 

(d)  Read  v.  Price  (,1909),  78  L.  J.  K.  B.  1137;   [1909]  2  K.  B.  724. 

(e)  Forsyth  v.  Bristowe  (1853),  22  L.  J.  Ex.  255;   8  Ex.  716. 

(/)  Re  Chant  (1905),  74  X..  J.  0.  542;  [1905]  2  Ch.  225;  Re  Laoey  (1907),  76 
L.  J.  C.  316;  [1907]  1  Ch.  330. 

(^)  Re  England  (1895),  65  L.  J.  C.  21;  [1895]  2  Ch.  820;  Re  Allen  (1898),  67 
L.  J.  C.  614;   [1898]  2  Ch.  499. 

(A)  Roddam  v.  Morley  (1857),  26  L.  J.  C.  438;  1  De  G.  &  J.  1;  Re  Chant 
(1905),  74  L.  J.  C.  542;  [1905]  2  Ch.  225. 

(j)  Chinnery  v.  Evans  (1864),  11  H.  L.  C.  115;  Harlochv.  Ashberry  (1882),  51 
L.  J.  C.  394;  19  Ch.  D.  539;  Bradshaw  v.  Widdriiigton  (1902),  71  L.  J.  0. 
627;    [1902]  2  Ch.  430. 

(/c)  Forsyth  v.  Bristowe  (1853),  22  L.  J.  Ex.  255;  8  Ex.  716;  Dibb  v.  Walker 
(1893),  62  L.  J.  C.  536;   [1893]  2  Ch.  429. 

(I)  Newbould  v.  Smith  (1886),  55  L.  J.  C.   788;    33  Ch.   D.   127. 
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ment  of  one  sum  did  not  take  the  other  out  of  the  statute  (m) .  Pay- 
ment either  by  a  principal  or  by  a  surety  keeps  the  debt  alive  against 
both  (n) . 

By  the  Statute  of  Frauds  Amendment  Act,  1828,  s.  1,  after  re- 
citing the  Limitation  Act,  1623,  s.  3,  and  enacting  that  no  acknow- 
ledgment or  promise  shall  be  sufficient  unless  made  in  writing  and 
signed  (o),  proceeds  to  enact  that  "  where  there  shall  be  two  or  more 
joint  contractors,  or  executors,  or  administrators  of  any  contractor, 
no  such  joint  contractor,  executor,  or  administrator,  shall  lose  the 
benefit  of  the  said  enactments  or  either  of  them  so  as  to  be  chargeable 
in  respect  or  by  reason  only  {p)  of  any  written  acknowledgment  or 
promise  made  and  signed  by  any  other  or  others  of  them:  provided 
always,  that  nothing  herein  contained  shall  alter  or  take  away  or 
lessen  the  effect  of  any  payment  of  any  principal  or  interest  (q)  made 
by  any  person  whatsoever":  with  a  further  proviso  that  in  actions 
against  such  joint  contractors,  executors  or  administrators,  if  the 
plaintiff,  though  barred  against  one  of  them  by  the  statute,  shall  be 
entitled  to  recover  against  any  other  or  others  by  virtue  of  a  new 
acknowledgment  or  promise  or  otherwise,  judgment  may  be  given  for 
and  against  the  plaintiff  aecordingly . — Before  this  enactment  an 
acknowledgment  or  promise  or  a  part  payment  or  a  payment  of 
interest  made  by  one  of  several  persons  jointly,  or  jointly  and  sever- 
ally liable  for  the  same  debt  renewed  the  liability  against  all,  both, 
jointly  and  severally  (r) ;  but  only  during  the  continuance  of  the 
joint  liability;  and  where  a  joint  debt  was  severed  by  the  death  of 
one  of  the  joint  debtors,  a  renewal  by  the  survivor,  or  by  the  repre- 
sentative of  the  deceased,  had  no  effect  against  the  other  party  or 
his  representative  (s) .  In  the  case  of  a  specialty  an  acknowledgment 
signed  by  one  of  several  co-obligors,  where  the  liability  is  joint  and 
several,  is  bo  displace  the  bar  imposed  by  the  Civil  Procedure  Act, 
1833  (t) .  Where  the  liability  is  several,  payment  by  one  co-contractor 
does  not  keep  the  debt  alive  as  against  the  other  co-contractor  (m)  . 

(m)  Ashlin  v.  Lee  (1875),  44  L.  J.  0.  376. 

(»)  Lewin  v.  Wilson  (1886),  55  L.  J.  P.  C.  75;  11  Ap.  Ca.  639;  He  Frisby 
(1889),  59  L.  J.  C.  94;  43  Oh.  D.  106.  (o)  See  ante,  p.  739. 

(p)  See  Cockrill  v.  Sparkes  (1863),  32  L.  J.  Ex.   118;   3  H.   &  C.  699. 

(?)   Wyatt  V.  Hodson  (1832),  1  L.  J.  O.  P.  93;  8  Bing:.  309. 

(r)  WMtcomb  v.  Whiting  (1781),  Doug.  652;  1  Sm.  L.  C.  561;  Channell  v. 
Ditchburn  (1839),  9  L.  J.  Ex.  1;  5  M.  &  W.  494. 

(s)  Atkins  V.  Tredgold  (1823),  1  L.  J.  0.  S.  K.  B.  228;  2  B.  &  C.  23;  Slater 
V.  Lawson  (1831),  9  L.  J.  0.  S.  K.  B.  4;  1  B.  &  Ad.  396. 

it)  Mead  V.  Price  (1909),  78  L.  J.  C.  1137;   [1909]  2  K.  B.  724. 

(m)  Re  Wolmerhausen  (1890),  62  L.  T.  541;  Se  Tucker  (1894),  63  L.  J.  C.  737; 
L1894]  3  Oh.  429. 
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By  the  Mercantile  Law  Amendment  Act,  1856,  s.  14,  it  was 
enacted,  in  reference  to  the  provisions  of  the  Limitation  Act,  1623, 
s.  3,  and  the  Civil  Procedure  Act,  1833,  s.  3,  "  when  there  shall  be 
two  or  more  co-contractors  or  co-debtors,  whether  bound  or  liable 
jointly  only  or  jointly  and  severally,  or  executors  or  administrators 
of  any  contractor,  no  such  co-contractor  or  co-debtor,  executor  or 
administrator,  shall  lose  the  benefit  of  the  said  enactments  or  any  of 
them,  so  as  to  be  chargeable  in  respect  or  by  reason  only  of  payment 
of  any  principal,  interest,  or  other  money,  by  any  other  or  others  of 
such  co-contractors  or  co-debtors,  executors  or  administrators."  This 
provision  only  applies  to  the  "  payment "  of  any  principal  or 
interest  {x).  In  the  case  of  debts  charged  upon  land  the  liability 
of  persons  liable  to  pay  the  debt  is  regulated  by  the  Real  Property 
Limitation  Act,  1874,  s.  8  (t/). — The  renewal  of  a  partnership  debt 
by  a  payment  of  one  of  the  partners  is  not  within  the  enactment, 
because  it  is  chargeable  by  reason  of  the  agency  of  the  partner  to 
a/Ct  for  the  firm  during  the  continuance  of  the  partnership ;  the  eSect 
of  a  payment  made  after  dissolution  of  the  partnership  as  a  renewal 
of  the  debt  is  dependent  upon  the  validity  of  the  revocation  of  the 
agency  as  against  the  creditor  {z).^Kn  acknowledgment  of  a  debt 
made  by  an  executor  will  keep  the  debt  alive  as  chargeable  against 
the  assets,  whether  in  the  hands  of  another  executor  or  outstanding  (a). 
A  written  consent  given  by  a  debtor  to  his  creditor  that  a  payment 
by  a  co-debtor  should  not  prejudice  the  claim  against  him  was  held 
not  to  add  any  effect  to  the  payment  in  renewal  of  the  debt  which 
would  take  it  out  of  the  statute  (6). 

An  acknowledgment  of  a  debt,  though  made  to  a  third  party  who 
is  neither  the  creditor  nor  his  agent,  is  sufficient  at  common  law  to 
rebut  a  presumption  of  payment  arising  from  lapse  of  time  (c) ;  and 
if  made  in  writing  and  signed  by  the  debtor  it  is  sufficient  to  renew 
a  specialty  debt  for  a  limit  of  twenty  years  after  such  acknowledg- 
ment, under  the  Civil  Procedure  Act,  1833,  s.  5  (d).    But  an  acknow- 

(»)   Read  V.  Price  (1909),  78  L..  J.  C.  1137;   [1909]  2  K.  B.  724. 

{y)  Re  Frisby  (1889),  69  L.  J.  C.  94;  43  Oh.  D.  106;  Re  Chant  (1905),  74  L.  J. 
C.  542;  [1905]  2  Oh.  225;  Re  Lacey  (1907),  76  L.  J.  C.  316;  [1907]  1  Oh. 
330. 

(z)  Watson  v.  Woodman  (1875),  45  L.  J.  C.  57;  L>.  E.  20  Eq.  721;  Re 
Tucker  (1894),  63  L.  J.  C.  737;  [1894]  3  Oh.  429. 

(ff)  Re  Macdonald  (1897),  66  L.  J.  C.  630;  [1897]  2  Ch.  181.  See  Astbury  v. 
Astbury  (1898),  67  L.  J.  C.  471;   [1898]  2  Ch.  111. 

(i)   Coclcrill  v.  Sparhes  (1863),  32  L.  J.  Ex.  118;   1  H.  c&  C.  699. 

(o)  Moantstephen  v.  BrooJce  (1819),  3  B.  &  Aid.  141;  Clark  v.  Hougham  (1823). 
2  B.   &  C.   149. 

{d)  Forsyth  v.  Bristowe  (1853),  22  L.  J.  Ex.  255;  8  Ex.  716;  Moodie  v. 
Bannister  (1859),  28  L.  J.   C.  881;   4  Drew.  439. 
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ledgment  in  writing  made  by  the  debtor,  unless  made  to  the  creditor 
himself  or  to  an  agent  on  his  behalf,  is  not  sufficient  ground  for 
inferring  a  promise  to  the  creditor;  which  is  required  for  the  renewal 
of  a  simple  contract  debt  under  the  Limitation  Act,  1623  (e). 
Similarly,  an  acknowledgment  by  payment  must  be  made  to  the 
creditor  or  his  agent  in  order  to  renew  the  liability  of  the  debtor  (/) . — 
An  acknowledgment  or  promise  in  renewal  of  a  debt  may  be  made 
and  signed  by  an  agent  duly  authorised  with  the  same  effect  as  by 
the  party  himself  {g) .  And  part  payment  or  payment  of  interest 
by  an  agent  authorised  in  that  behalf  (h)  has  the  same  effect  in 
renewal  of  the  debt  as  if  made  by  his  principal  (i);  as  a  payment 
made  by  a  partner  on  account  of  a  partnership  debt  (fc).  But  an 
agent  autjiorised  to  pay  a  sum  in  discharge  of  the  whole  debt  cannot 
renew  the  liability  by  applying  the  sum  in  part  payment  (Z). 
Similarly,  a  payment  in  bankruptcy  cannot  operate  except  as  a  dis- 
charge of  the  residue,  which  negatives  any  renewal  of  liability  (m). 
The  Statute  of  Limitation  runs  against  the  liability  of  a  husband 
for  the  debts  of  his  wife  before  marriage,  from  the  date  of  the  cause 
of  action  against  the  wife,  whether  the  original  cause  of  action  accrued 
or  a  renewal  was  made  by  her  before  marriage;  but  after  the  marriage 
a  renewal  by  the  wife  is  no  renewal  against  the  husband,  unless  made 
as  his  agent  with  his  authority  (w).  But  the  husband's  liability 
would  be  measured  by  the  property  which  he  had  acquired  or  become 
entitled  to  from  or  through  his  wife,  after  deducting  any  sums  paid 
under  judgments  recovered  against  him  in  respect  of  her  other  debts 
or  liabilities  (o).  Payment  to  the  husband  of  the  interest  on  a  pro- 
missory note  of  the  wife  is  considered  prima  facie  as  made  to  him 

(e)  ffatfield's  case  (1911),  80  L.  J.  C.  387;  [1911]  1  Ch.  698;  Se  Beaven 
(.1911),  81  L.  J.  0.  113;  [1912]  1  Oh.  196;  Zloyd  v.  Coote  #  Sail  (1914),  84 
L.  J.  0.  567;  [1915]  1  K.  B.  242. 

(/)  Megginson  v.  Harper  (1834),  3  L.  J.  Ex.  784;  2  Or.  &  M.  322;  Stam- 
ford, Spalding  and  Boston  Bk.  v.  Smith  (1892),  61  L.  J.  Q.  B.  405;  [1892] 
1  Q.  B.  765. 

(?)  Toft  V.  Stephenson  (1851),  21  L.  J.  0.  129;  1  De  G.  M.  &  G-.  28. 

Qi)  Waters  v.  Tompkins  (.1835),  5  L.  J.  Ex.  61;  2  Or.  M.  &  R.  723;  Whitley 
T.  Lowe  (1858),  2  De  G.  &  J.  704. 

(i)  Rew  V.  Pettet  (1834),  1  A.  &  E.  196;  Jones  v.  Hughes  (1850),  19  L.  J. 
Ex.  200;  3  Ex.  104;  Re  Sale  (1899),  68  L.  J.  C.  517;  [1899]  2  Oh.  107.  See 
Re  Fountaine  (1909),  78  L.  J.  0.  648;   [1909]  2  Ch.  382. 

(k)  Re  Tucker  (1894),  63  L.  J.  C.  737;   [1894]  3  Ch.  429. 

(0  Zinsell  v.  Bonsor  (1835),  5  L.  J.  C.  P.  40;  2  Bing.  N.  0.    241. 

(m)  Taylor  v.  Eollard  (1902),  71  L.  J.  K.  B.  278;  [1902]  1  K.  B.  676. 

(«)  Pittam  V.  Poster  (1823),  1  L.  J.  0.  S.  K.  B.  81;  IB.  &  O.  248;  Neve  v. 
Hollands  (1852),  21  L.  J.  Q.  B.  289;  18  Q.  B.  262. 

(o)  Married  Women's  Property  Act,  1882,   s.   14. 
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as  her  agent,  with  the  effect  of  taking  the  note  out  of  the  statute  (p) . 
The  Statute  of  Limitation  applies  to  debts  of  a  married  woman 
chargeable  upon  her  separate  estate  (g);  and  since  the  Married 
Women's  Property  Act,  1882,  a  renewal  by  a  married  woman  is 
effectual  to  charge  her  separate  estate,  though  not  to  charge  her 
husband  (r). — An  infant,  so  far  as  he  is  capable  of  contracting  a 
debt  for  necessaries,  may  also  renew  such  debt  by  a  sufficient  acknow- 
ledgment or  promise  (s). — And  an  executor,  so  far  as  he  may  pay 
a  debt  of  his  testator  which  is  barred  by  the  statute,  may  also  renew 
his  liability  as  executor  for  such  debt  (i).  An  executor's  advertise- 
ment to  creditors  to  send  in  their  claims  imports  no  acknowledgment 
of  liability  (m)  ;  nor  does  the  inclusion  of  a  debt  in  an  affidavit  to  lead 
to  probate  (x).  An  acknowledgment  made  to  a  person  g-cting  as 
administrator  or  to  an  agent  on  his  behalf  becomes  available  after  he 
has  taken  out  administration  (y).  An  acknowledgment  may  renew 
a  debt  due  to  the  estate  of  a  deceased  person;  but  it  must  imply  a 
promise  to  pay  his  representative,  and  cannot  be  charged  as  a  promise 
to  the  deceased  (2). 

dp)  Hart  V.  Stephens  (1844),  14  L.  J.  Q.  B.  148;  6  Q.  B.  937;  Ee  Dixon. 
(1900),  69  L.  J.  C.  609;   [1900]  2  Ch.  561. 

(?)  Latouche  v.  Latouche  (1865),  34  L.  J.  Ex.  86;  3  H.  &  C.  576;  Re 
Hastings  {Lady)   (1887),  56  L.  J.  C.  631;   35  Ch.  D.  94. 

(r)   Beck  v.  Pierce  (1889),  58  L.  J.  Q.  B.  516;  23  Q.  B.  D.    323. 

(s)  Waiins  V.  Smith  (1854),  24  L.  J.  Q.  B.  62;  4  E.&  B.  180.  See  ante, 
p.  399. 

(0  Briggs  v.  Wilson  (,1854),  5  De  G.  M.  &  G.  12;  Midgleij  v.  Midgley  (1893), 
62  L.  J.  C.  905;  [1893]  3  Ch.  282;  Se  Maodonald  (1897),  66  L.  J.  C.  630; 
[1897]  2  Ch.  181.  See  Astbury  v.  Astbury  (1898),  67  L.  J.  C.  471;  [18981  2 
Oh.    111. 

(«)  Scott  V.  Jones  (1838),  4  01.  &  P.  382. 

(x)  Re  Beaven  (1911),  81  L.  J.  C.  113;  [1912]  1  Ch.  196;  Lloyd  v.  Coote  ^ 
Ball  (1914),  84  L.  J.  K.  B.  567;  [1915]  1  K.  B.  242. 

{y)  Bodger  v.  Arch  (1854),  24  L.  J.  Ex.   21;   10  Ex.   333. 

(z)  Sarell  v.  Wine  (1803),  3  East,  409;  Ward  t.  Hunter  (1815),  6  Taunt.  210. 


(     763     ) 


Chapter  XII. 
SET-OFF   AND   COUNTERCLAIM. 

PAOK 

Sot-off  at  common  law — set-off  by  agreement     753 

Set-off  by  statute — set-off  and  counterclaim  under  the  Judicature 

Acts 754 

Pleading  set-off  and  oounterolaim 755 

Parties  to  set-off — parties  to  counterclaim — set-off  with  agents — 

partners — husband  and  wife     757 

Set-off  in  equity — by  and  against  trustees — set-off  in  administra- 
tion of  trusts — set-off  by  and  against  assignee  of  debt — set-off  by 

surety   769 

Set-off  by  and  against   executors   and   administrators — set-off   in 

administration  of  assets     761 

Set-off  in  bankruptcy — mutual  credits  and  dealings 762 
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By  common  law  there  is  no  right  of  set-off  between  parties  mutually 
indebted,  in  the  absence  of  agreement  to  that  effect.  And  the  rule 
of  equity  follows  the  law,  unless  there  are  special  circumstances  con- 
necting the  debts,  besides  the  mere  fact  of  mutuality,  on  which  the 
relief  can  be  founded  (a). — Accordingly  a  debtor  is  not  entitled  to 
apply  a  set-off  in  reduction  of  his  debt  and  tender  the  balance 
only  (6);  or  to  apply  a  set-off  to  prevent  a  forfeiture,  as  in  the  case 
of  a  forfeiture  of  shares  for  non-payment  of  calls  by  a  shareholder 
who  is  at  the  same  time  a  creditor  of  the  company  (c);  or  to  apply 
a  set-off  in  answer  to  an  attachment  of  the  debt  under  a  judgment 
against  the  creditor  (d);  or  to  apply  a  set-off  in  discharge  of  a  lien 
for  a  debt,  and  claim  possession  of  the  property  discharged  of  the 
lien  (e);   but  in  the  case  of  money  received  to  the  use  of  another 

(a)  Clark  v.  Cort  (1840),  10  L.  J.  C.  113;  Cr.  &  Ph.  154;  Rawson  v.  Samuel 
(1841),  10  L.  J.  C.  214;  Cr.  &  Ph.  161;  Best  v.  Hill  (1872),  42  L.  J.  O.  P. 
10;  L.  R.  8  C.  P.  10. 

(J)  Searles  v.  Sadgrove  (1855),  25  L.  J.  Q.  B.  15;  5  E.  &  B.  639;  PhillpoUs 
V.  Clifton  (1861),  10  W.  R.  135. 

(c)  Johnmn  v.  Lyttle's  Agency  (1877),  46  L.  J.  C.  786;  5  Ch.  D.  687. 

{d)  Stumore  v.   Campbell  (1892),  61  L.  J.  Q.  B.  463;   [1892]  1  Q.  B.  314. 

(e)  Clarke  v.  Fell  (1833),  2  L.  J.  K.  B.  84;  4  B.  &  Ad.  404;  Pinnock  v. 
Barrism  (1837),  7  L.  J.  Ex.  137;  3  M.  &  W.  532. 

L.  48 
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there  can  be  no  lien  or  claim  to  retain  money  beyond  the  balance  of 
the  account  between  the  parties  in  their  own  rights  (/). 

A  contract  may  be  made  with  an  express  stipulation  to  set  off 
mutual  claims  arising  under  it :  as  a  contract  for  goods  to  be  supplied 
or  work  done  from  time  to  time  on  either  side  upon  terms  of  mutual 
credit,  leaving  the  balance  only  due  {g);  an  agreement  between  in- 
coming and  outgoing  tenants  for  the  valuation  and  set-off  of  items 
chargeable  on  both  sides  {h);  a  contract  for  services  upon  the  terms 
that  the  value  of  all  goods  lost  or  damaged  by  the  negligence  of  the 
servant  shall  be  deducted  from  the  wages  (i);  a  building  contract 
with  the  stipulation  that  penalties  for  delay  shall  be  deducted  from 
the  contract  price  (&);  or  with  the  condition,  express  or  implied, 
that  the  contract  price  shall  be  reduced  by  the  damages  recoverable 
for  defective  work  or  delay  in  completion  (Z).  The  contract  of  an 
agent  to  account  for  money  received  is  impliedly  subject  to  the  just 
charges  and  allowances  of  the  agency,  rendering  him  accountable  for 
the  balance  only  (m).  And  by  the  usage  of  a  particular  trade  or 
business  a  set-off  or  deduction  of  cross  claims  may  become  binding 
as  part  of  the  contract  (w). — By  subsequent  agreement,  after  the 
accruing'  of  a  debt  or  breach  of  contract,  the  set-off  in  account  of 
mutual  claims  may  be  taken  as  payment,  or  by  way  of  accord  and 
satisfaction  (o). 

The  right  of  set-off  between  solvent  parties,  independently  of  agree- 
ment, was  given  to  prevent  cross  actions,  and  does  not  rest  on  the 
same  principle  as  the  mutual  credit  clause  in  bankruptcy,  by  which 
the  rights  of  the  parties  are  adjusted  according  to  their  beneficial 
interests  {p).  Until  judgment  the  debts  remain  separate  and  distinct 
debts  iq).  The  Statute  of  Set-off  was  superseded  by  the  Judicature 
Acts  and  Orders,  and  finally  repealed  by  the  Statute  Law  Revision 

(/)  Miller  v.  Atlee  (1849),  3  Ex.  799.  See  Stumore  v.  Campbell  (1892),  61 
L.  J.  Q.  B.  463;   [1892]  1  Q.  B.  314. 

{g)  Kinnerley  v.   Hossach  (1809),  2  Taunt.  170. 

(A)  Leeds  v.   Burrows  (ISlfl),  12  East,  1. 

(0  Cleworth  v.  Pichford  (1840),  10  L.  J.  Ex.  41;   7  M.  &  W.   314. 

{k)  Jones  v.   St.  John's  Coll.  (1871),  40  L.  J.   Q.  B.  80;   L.   E.  6  Q.  B.    115. 

(0  Young  v.  Kitchin  (1878),  47  L.  J.  Ex.  579;  3  Ex.  D.  127;  Newfoundland 
Gov.  V.  Newfoundland  Ry.  (1887),  57  L.  J.  P.  C.  35;   13  Ap.  Ca.  199. 

(m)  Dale  v.   Sollet  (1767),  4  Burr.  2133. 

(«)  Per  cur.  Meyer  v.  Dresser  (1864),  33  L.  J.  C.  P.  294;  16  C.  B.  N.  S. 
646. 

(o)  Callander  V.  Howard  (1850),  19  L.  J.  0.  P.  312;  10  C.  B.  290;  Living- 
stone V.   Whiting  (1850),  19  L.  J.  Q.  B.  528;   15  Q.  B.   723. 

(p)  Forster  v.   Wilson  (1843),  13  L.  J.  Ex.  209;   12  M.  &  W.   191. 

(?)  Be  Hiram  Maxim  Lamp  Co.  (1902),  72  L.  J.  C.  18;    [1903]  1.  C!h.  70. 
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Act,  1883,  s.  4;  with  the  saving  by  sect.  5,  of  "  any  jurisdiction  or 
principle  or  rule  of  law  or  equity  established  or  confirmed  by  any 
enactment  repealed  by  this  Act." 

By  the  Judicature  Act,  1873,  s.  24  (3),  it  is  provided  generally 
that  the  courts  shall  have  power  to  grant  to  any  defendant  "  all  such' 
relief  against  any  plaintiff  or  petitioner  as  such  defendant  shall  have 
properly  claimed  by  his  pleading,  and  as  the  said  courts  respectively 
or  any  judge  thereof  might  have  granted  in  any  suit  instituted  for 
that  purpose  by  the  same  defendant  against  the  same  plaintiff  or 
petitioner." — And  by  Order  XIX.  r.  3,  "A  defendant  in  an  action 
may  set  off,  or  set  up  by  way  of  counterclaim  against  the  claims  of 
the  plaintiff,  any  right  or  claim,  whether  such  set-off  or  counterclaim 
sound  in  damages  or  not,  and  such  set-off  or  counterclaim  shall  have 
the  same  effect  as  a  cross  action,  so  as  to  enable  the  court  to  pronounce 
a  final  judgment  in  the  same  action  both  on  the  original  and  on  the 
€ross  claim."  By  Order  XXI.  r.  17,  "  Where  in  any  action  a  set-off 
•or  counterclaim  is  established  as  a  defence  against  the  plaintiff's 
claim,  the  court  or  a  judge  may,  if  the  balance  is  in  favour  of  the 
defendant,  give  judgment  for  the  defendant  for  such  balance,  or 
may  otherwise  adjudge  to  the  defendant  such  relief  as  he  may  be 
entitled  to  upon  the  merits  of  the  case."  Where  acompany  in  liquida- 
tion recovered  in  an  action  of  tort  damages  which  were  less  in  amount 
than  the  defendant  was  entitled  to  recover  upon  a  counterclaim  in 
the  action,  the  court  refused  to  put  this  rule  in  force,  as  it  would 
enable  the  defendant  to  be  paid  in  full  to  the  injury  of  the  other 
creditors  of  the  company  (r). — The  distinction  between  a  set-off, 
strictly  so  called  under  the  former  statutes  of  set-off,  and  a  counter- 
claim, is  that  the  former  applied  to  mutual  debts  only  and  was  pleaded 
by  way  of  answer  to  a  claim  of  debt;  while  the  latter  is  treated  as 
a  cross  action  to  be  decided  independently  of  the  cause  of  action  to 
which  it  is  pleaded  (s)*. 

A  defendant  must  plead  a  set-off  or  counterclaim  in  order  to  avail 
himself  of  it  in  an  action;  and  the  court  on  the  application  of  the 
plaintiff'  has  a  discretion  to  refuse  permission  to  plead  it  (i).     The 

(c)  Prov.  Bill-Posting  Co.  v.  Low  Moor  Iron  Co.  (1909),  78  L.  J.  K.  B. 
702;   [1909]  2  K.  B.  344. 

(s)  aathercole  v.  Smith  (18S1),  50  L.  J.  Q.  B.  681;  7  Q.  B.  D.  62«;  McGowan 
V.  Middletofi  (1883),  52  L.  J.  Q.  B.  355;  11  Q.  B.  D.  464;  Westacott  v.  Sevan 
(1891),  60  L.  J.  Q.  B.  536;  [1891]  1  Q.  B.  774;  Reg.  v.  City  of  London  Ct. 
(1891),  60  L.  J.  Q.  B.  575;   [18-91]  2  Q.  B.  71. 

(0  Ord.  XIX.  rr.  2,  3;  BedcLall  v.  Maitland  (1881),  50  L.  J.  0.  401;  17 
•Ch.  D.  174;  Gray  v.  Webb  (1882),  51  L.  J.  C.  815;  21  Ch.  D.  802;  Alooy  and 
Gandia  Ey.  v.  GreenhOl  (1895),  65  L.  J.  C.  99;   [1896]   1  Ch.   19. 

48    (2) 
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defendant  is  not  bound  to  avail  himself  of  it  in  the  action;  he  may; 
reserve  it  for  a  separate  cross  action,  or  for  a  defence  to  a  subsequent 
action  (u).  And  in  an  action  upon  a  judgment  the  defendant  may 
plead  a  set-off,  which  he  might  have  pleaded  in  the  original  action  (x). 
And  a  defendant  may  plead  a  set-off  in  an  action  for  a  debt,  though 
he  contracted  to  pay  in  ready  money  (y). — The  subject  of  a  set-off 
or  counterclaim  must  be  a  debt  or  claim  for  which  an  action  will  lie; 
and  not  a  claim  which  is  enforceable  only  by  attachment,  or  by 
summary  proceedings,  or  by  leave  of  the  court  (z).  And  the  debt 
or  claim  must  continue  due  at  the  time  of  trial  (a). — The  plaintiff 
must  reply  to  a  plea  of  set-off  or  counterclaim  as  if  pleading  to  an 
original  action  (fe):  as  that  he  has  paid  the  debt  (c);  that  the  debt 
was  incurred  during  infancy  (d);  that  the  debt  was  barred  by  the 
Statute  of  Limitation  (e);  or  that  after  action  brought  defendant 
became  bankrupt  and  the  set-off  vested  in  his  trustee  (/) ;  or  plead  to 
the  matter  of  the  defendant's  counterclaim,  a  counterclaim  in  respect 
of  a  oause  of  action  arising  after  the  issue  of  the  writ,  but  arising  at 
the  same  time  and  out  of  the  same  transaction  as  the  counterclaim  of 
the  defendant  (g). — Under  the  Judicature  Acts  a  defendant  may 
plead  a  set-off  or  counterclaim  which  arises  after  the  commencement 
of  the  action;  and  the  plaintiff  may  reply  defences  to  it  which  arise 
after  the  plea,  as  payment,  the  Statute  of  Limitation,  or  bank- 
ruptcy (h). — The  set-off  of  mutual  debts  and  counterclaims  are  matters 
of  procedure  only,  and  a  set-off  according  to  the  procedure  of  a  foreign 
court  cannot  be  pleaded  as  a  matter  of  right  in  an  action  brought 
in  the  courts  of  this  country  (i). 

(«)  Stanton  v.  Styles  (I860),  19  L.  J.  Ex.  336;  5  Ex.  578;  Baker  v.  Alexander 
(1865),   35  L.   J.  C.  P.  217. 

(«)  Jenner  v.   Morris  (1861),  30  L.  J.  C.  361 ;   3  De  G.  P.    &  J.  45. 

(y)  Eland  v.  Karr  (1801),  1  East,  375;  Cornfortk  v.  Slvett  (1814),  2  M.  &  S. 
510.     See  Clarice  v.   Fell  (1833),  2  L.  J.  K.  B.   84;   4  B.   &  Ad.  407. 

(z)  Field  V.  Bezant  (1833),  2  L.  J.  K.  B.  193;  5,B.  &  Ad.  357;  Birmingham 
Estates  Co.  v.  Smith  (1880),  49  L.  J.  C.  251;  13  Oi.  D.  506;  Ex  p.  Pellu 
(1882),  21  Ch.  D.  492. 

(a)  Bendy  v.  Powell  (1838),  7  L.  J.  Ex.  154;  3  M.  &  W.  442;  Eyton  v.  Little- 
dale  (1849),  18  L.  J.  Ex.  369;   4  Ex.  159. 

(J)  Ord.  XIX.  rr.  2,  15;  Ord.  XXIV.  r.  1. 

(o)  Eyton  v.   Littledale  (1849),  18  L.  J.  Ex.   368;   4  Ex.   159. 

Id)  Rawley  v.  Rawleii  (1876),  45  L.  J.  Q.  B.  675;   1   Q.  B.  D.  460. 

(e)  Chappie  v.  Dnrston  (1830),  1  Cr.  &  J.  1;  Walker  y.  Clements  (1850),  15- 
Q.    B.    1046. 

(/)  Neio  Quebrada  Co.  v.  Carr  (1869),  38  L.  J.  O.  P.  283;   L.  K.  4  C.  P.  651. 

Ig)  Toke  V.   Andrews   (1882),  51  L.  J.   Q.   B.   281;   8    Q.  B.    D.  428. 

(A)  Ord.  XXIV.  rr.  1—3;  Beddall  v.  Maitland  (1881),  50  L.  J.  C.  401;  17 
Ch.  D.  174. 

(«)  Meyei-  v.  Bresser  (1864),  33  L.  J.  C.  P.  289;  16  C.  B.  N.  S.  646;  South 
African  Rep.  v.  Compognie  Franco-Beige  (1897),  66  L.  J.  C.  747;  [1897]  2 
Ch.  487;  further  proceedinga,  67  L.  J.  C.  92;   [1898]  1  Oh.  190. 
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A  set-off  can  be  pleaded  only  where  the  debts  or  claims  are  between 
parties  in  the  same  right  (fc);  but  the  assignee  of  a  debt  originally 
due  from  his  creditor  to  a  third  person,  may  set  it  off  in  an  action 
brought  by  his  creditor  to  recover  his  own  personal  debt  (I).  In  an 
action  for  a  debt  due  to  the  plaintiff  solely,  the  defendant  could  not 
plead  at  law  a  set-off  of  a  joint  debt  of  the  plaintiff  and  another, 
but  might  do  so  in  equity,  and  this  rule  now  prevails,  where  by 
reason  of  a  course  of  dealing  it  appeared  that  joint  credit  had  been 
given  (m) ;  but  he  may  plead  a  set-off  of  a  debt  for  which  the  plaintiff 
is  severally  liable  as  well  as  jointly  with  others;  as  a  joint  and  several 
promissory  note,  or  a  joint  and  several  bond  of  the  plaintiff  (n).  And 
in  an  action  for  a  several  debt,  the  defendant  cannot  plead  a  'set-off' 
of  a  debt  due  to  him  and  another  jointly  (o);  but  if  sued  solely  for 
a  joint  debt  of  himself  and  another,  he  may  plead  a  set-off  of  a  debt 
due  to  them  jointly  from  the  plaintiff  (p);  and  if  he  contracted  as 
surety  only  for  the  other,  he  may  set  off  a  debt  due  from  the  plaintiff 
to  the  co-debtor  which  the  latter  could  set  off  in  reduction  of  the 
principal  debt  (q).  Upon  the  death  of  one  or  more  joint  debtors  or 
creditors  the  debt  may  form  the  subject  of  set-off  in  respect  of  an 
originally  several  debt  of  the  survivor  (r). — Where  several  plaintiffs 
jom  in  suing  for  a  joint  claim,  or  under  Order  XVI.  r.  1,  the  defen- 
dant may  set  up  separate  counterclaims  against  each  plaintiff  (s). 
And  where  in  an  action  any  person  is  improperly  or  unnecessarily 
joined  as  a  co-plaintiff,  the  defendant  may  obtain  the  benefit  of  a 
set-off  or  counterclaim  by  establishing  it  against  the  other  parties  (t). 
And  a  defendant  inay  set  up  a  "  counterclaim  which  raises  questions 
between  himself  and  the  plaintiff  along  with  any  other  persons  " 
who  would  be  defendants  to  the  counterclaim  if  enforced  by  cross 

(A)  Freeman  v.  Lomas  (1851),  20  L.  J.  0.  564;  9  Hare,  113;  Middleton  v. 
Polloolc  (1875),  44  L.  J.  0.  584;  L.  R.  20  Bq.  29;  Maodotiald  v.  Oanngton 
(1878),  48  L.  J.  C.  P.  179;  4  C.  P.  D.  28. 

Q)  Bennett  v.   White  (1910),  79  L.  J.  K.  B.   1133;    [1910]  2  K.   B.  643. 

(m)  Vidliamy  v.  Noble  (1817),  3  Mer.  593;  Arnold  v.  Bainbridge  (1853),  23 
L.  J.  Ex.  59;  9  Ex.  153.     See  Fletcher  v.  Dycke  (1787),  2  T.   R.  414. 

(«)  Owen.  V.  Wilkinson  (1858),  28  L.  J.  0.  P.  3;  5  C.  B.  N.  S.  526. 

(o)  Middleton  v.  Pollock  (1875),  44  L.  J.  C.  618;  L.  R.  20  Eq.  515;  Sx  p. 
Morier  (1879),  49  L.  J.  Bk.  9;   12  Ch.  D.  491. 

(p)  Stackwood  v.  Dunn  (1842),  12  L.  J.  Q.  B.  3;   3  Q.  B.  822. 

(?)  Beohervaiw  v.  Lewis  (1872),  41  L.  J.  C.  P.   171;  L.  R.  7   C.  P.  372. 

(»■)  Slipper  V.  Stidstone  (1794),  5  T.  K.  493;  French  v.  Andrade  (1796),  6 
T.  R.  582. 

(s)  Manchester,  S.   #  L.  Ry.  v.  Brooks  (1877),  4)6  L.   J.  Ex.   244;   2  Ex.  D. 
(«)  Ord.  XVI.  r.  3. 
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action,  by  summoning  such  persons  to  appear  and  serving  them  with 
the  counterclaim  (m). 

Where  a  contract  is  made  through  an  agent  for  an  undisclosed, 
principal,  the  agent,  having  authority  to  act  in  his  own  name  as 
principal,  may  be  identified  with  the  principal  for  the  purpose  of 
set-off ;  as  where  an  agent  has  been  intrusted  with  the  possession  and 
apparent  ownership  of  goods  for  the  purpose  of  selling  them  in  his 
own  name,  and  the  buyer  contracts  with  him  in  faith  of  his  being 
the  real  owner,  in  an  action  by  the  principal  for  the  price,  the  buyer 
may  set  off  a  debt  of  the  agent  that  has  accrued  due  to  him  before 
receiving  notice  of  the  agency  (x) .  But  if  the  buyer  had  knowledge, 
or  may  be  inferred  to  haVe  had  knowledge  from  having  the  means 
of  knowledge,  of  the  agency  he  would  be  precluded  from  asserting 
the  set-off  (y) .  The  set-off  in  such  cases  was  allowed  by  an  equitable 
application  of  the  statute,  though  the  debts  are  not  strictly  "  mutual 
debts  "  within  the  words  of  the  statute  (z).  But  in  the  case  of  the 
bankruptcy  of  the  agent,  the  settlement  with  his  trustee  by  taking  an 
account  of  mutual  credits  is  not  admissible  as  against  the  principal  (a). 
In  an  action  by  the  agent,  the  debtor  prima  facie  cannot  set  ofi  debts 
due  from  the  principal,  because  they  are  not  mutual  debts  between 
plaintiff  and  defendant  (fe).  But  if  the  agent  is  suing,  whoUy  or 
partly,  merely  as  trustee  for  the  principal,  to  the  extent  that  the  latter 
is  beneficially  interested  in  the  action,  debts  due  from  him  may  be 
set  off  (c). — Partners  as  agents  for  the  firm  are  within  the  same 
principle;  and  if  one  of  the  partners  is  allowed  by  the  others  to  deal 
in  his  own  name  as  principal  in  a  partnership  matter,  the  person  so 
dealing  with  him  without  notice  that  it  is  a  partnersliip  contract  may 
set  off  a  separate  debt  due  from  that  partner  against  the  claim  of  the 
firm  (d);  though,  except  in  such  circumstances,  a  separate  debt  of 
one  of  the  partners  cannot  be  set  off  in  an  action  by  the  firm  (e). 
And  an  agreement  with  one  of  the  partners  to  set  off  his  separate 

(«)  Ord.  XXI.  rr.  11—15;  Fnmms  v.  Sooth  (1876),  4S  L.  J.  C.  112;  4  Ch.  D. 
586;  Sarris  v.  Gamble  (1877),  46  L.  J.  0.  768;  6  Ch.  D.  748;  Central  African 
Trading  Co.  v.  Grove  (1879),  48  L.  J.  Ex.  570. 

(»)  George  v.  Clagett  (1797),  7  T.  R.  359;  2  Sm.  L.  C.  135;  Sabone  v. 
Williams  (1785),  ibid.  n.  (a). 

(y)  Banng  v.   Carrie  (1818),  2  B.  &  Aid.  137. 

(z)  Carr  v.   Hinchaliffe  (1825),  4  L.  J.  0.  S.  K.  B.  5;   4  B.  &  C.  547. 

(o)  Tamer  v.  Thomas  (1871),  40  L.  J.  C.  P.  271 ;   L.  R.  6  0.  P.  610. 

lb)  Isberg  y.  BowcLen  (1853),  22  L.  J.  Ex.  322;  8  Ex.  852;  AttwooU  v. 
Attwooll  (1853),  22  L.  J.  Q.  B.  287;  2  E.  &  B.  23. 

(o)  Se«  post,  p.   759. 

id)  Gordon  v.  Ellis  (1846),  15  L.  J.  C.  P.  178;  2  C.  B.  821;  Stmrr  v.  Cass 
(1870),  39  L.  J.  Q.  B.  249;   L.  R.  5  Q.  B.  656. 

(e)   Franoe  v.    Jrhlte  (1836),  6  L.  J.  C.  P.   27;   6  Bing.  N.   C.  33. 
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debt  without  the  consent  of  the  other  partners,  would  be  void  as  being 
a  fraud  on  the  partnership  (/). 

These  principles  were  applied  at  the  common  law  in  actions  upon 
debts  due  to  or  by  a  married  woman  in  which  the  husband  might 
sue  or  be  sued  in  his  own  name,  or  might  be  joined  with  the  wife  as 
plaintiff  or  defendant;  in  the  former  case  a  plea  of  set-off  for  debts 
due  from  himself  only,  in  the  latter  a  plea  for  debts  chargeable  against 
himself  and  wife  was  available;  but  both  classes  of  set-off  could 
not  be  pleaded  in  the  same  action  {g). — By  the  Married  Women's 
Property  Act,  1882,  s.  1,  a  married  woman  is  rendered  capable  of 
suing  and  being  sued  in  all  respects  as  if  she  were  a  feme  sole  ;  and 
when  made  a  sole  party  under  this  section,  a  debt  of  the  husband 
cannot  be  pleaded  by  way  of  set-off  (h).  In  an  action  in  which 
husband  and  wife  were  joined  as  co-defendants  a  counterclaim  was 
permitted  by  them,  claiming  both  for  money  due  to  the  wife  and 
for  goods  belonging  to  the  husband  (i). 

The  courts  of  common  law,  in  applying  the  statutory  defence  of 
set-off  in  an  action,  regarded  legal  debts  only  (fe),  but  the  Court  of 
Chancery3)ermitted  a  set-off  against  debts,  of  equitable  interests  which 
might  be  held  in  legal  debts;  and  this  rule  by  force  of  s.  25  of  the 
Judicature  Act  is  now  of  general  application.  Equitable  set-off,  like 
all  other  equitable  remedies,  is  discretionary,  and  is  granted  or  refused 
upon  the  consideration  of  all  the  facts  (I). — Thus  in  an  action  by 
a  trustee  on  behalf  of  a  cestui  que  trust  of  the  debt  sued  for,  the 
defendant  may  set  off  debts  due  to  him  from  the  cestui  que  trust  (m) : 
as  iu  the  case  of  the  holder  of  a  bill  suing,  wholly  or  partly,  on  behalf 
of  the  drawer  or  indorser,  debts  of  the  latter  to  the  defendant  are 
available  for  set-off  (n).  But  in  an  action  by  or  against  a  trustee, 
as  such,  a  debt  in  his  own  right  cannot  be  made  the  subject  of  set- 
off (o);  and  a  defendant  sued  in  his  own  right  cannot  set  off  debts 


(/)  Pierci/  V.  Vynney  (1871),  40  L.  J.  C.  404;  L.  B.  12  Eq.  69.  See  Kinnerley 
V.  HoMacJe  (1809),  2  Taunt.  170. 

(g)  Burrmgh  v.  Moss  (1830),  8  L.  J.  0.  S.  K.  B.  287;  10  B.  &  C.  558;  Jones 
V.  Cuthbertson  (1873),  42  L.  J.  Q.  B.  221;  L.  R.  8  Q.  B.  504. 

{K)  See  ante,  p.  406. 

(0  Eodwn  T.  Mochi  (1878),  47  L.  J.  C.  604;  8  Ch.  D.  569. 

{k)  Tuoher  v.  Tucker  (1833),  2  L.  J.  K.  B.  143;  4  B.  &  Ad.  745. 

(0  Sawson  v.  Samuel  (1841),  10  L.  J.  C.  214;  Cr.  &  Ph.  161;  He  Peruvian 
Hy.  Construction  Go.  (1915),  85  L.  J.  O.  129;   [1915]  2  Oh.  442. 

(m)  BoMlces  v.  Jarvis  (1903),  72  L.  J.  K.  B.  267;   [1903]  1  K.  B.  549. 

in)  Thornton  v.  Maynard  (1875),  44  L.  J.  G.  P.  382;   L.  R.  10  0.  P.  695. 

(o)  Middleton  t.  Pollock  (1875),  44  L.  J.  C.  584;  L.  R.  20  Eq.  29;  Michardson 
1.  Stormont,  Todd  ^  Co.  (1900),  69  L.  J.  Q.  B.  369;   [1900]  1  Q.  B.  701. 
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due  to  him  as  trustee  for  another;  as  bills  which  he  holds  merely  as 
trustee  or  agent  for  collection  (p);  or  costs  upon  which  his  solicitor 
has  a  lien  (q).  And  this  rule  prevails  in  the  case  of  an  executor, 
although  he  is  beneficially  entitled  to  the  amount  due  to  him  in  the 
character  of  executor  (r) . — In  the  administration  of  trusts,  or  of  assets, 
a  beneficiary  cannot  claim  anything  out  of  the  estate  until  he  has 
paid  what  he  owes,  and  his  debts  to  the  estate  may  be  set  off  against 
him;  but  this  liability  is  only  in  respect  of  debts  due  from  him 
personally  to  the  estate  (s) .  In  the  event  of  his  bankruptcy  the  trustee 
in  bankruptcy  can  claim  only  subject  to  the  same  set-off  (t).  A 
liability  in  the  winding-up  of  an  insolvent  company  for  damages  for 
misfeasance  is  within  the  principle  (m).  Where  a  person  is  entitled 
to  the  immediate  transfer  of  a  fund  for  his  own  benefit  from  a  bare 
trustee,  he  will  be  treated  generally  as  entitled  in  his  own  right  for 
the  purpose  of  set-off;  but  upon  grounds  of  convenience  the  court 
will  not  inquire  into  a  trust  and  take  the  accounts,  to  ascertain  the 
rights  of  a  cestui  que  trust  and  the  amount  due  to  him,  merely  for 
the  purpose  of  establishing  a  set-off  (x).  The  rights  of  the  parties 
become  fixed  at  the  time  when  the  beneficiary's  right  to  payment 
accrues.  If  the  debtor  beneficiary  has  then  become  discharged  from 
liability  to  pay  his  debt  by  proceedings  in  bankruptcy,  there  is  no 
right  of  set-off  for  an  unsatisfied  part  of  his  debt  against  a  benefit 
accruing  subsequently  (y);  and  if  a  dividend  has  been  declared  in 
the  administration  of  his  estate  in  bankruptcy,  the  trustee's  right  of 
set-off  is  limited  to  the  amount  of  dividend  (z). 

Upon  assignment  of  a  debt,  the  remedy  having  been  within  the 
exclusive  jurisdiction  of  the  Court  of  Chancery,  the  assignee  took 


(jo)  Lotidon  and  Bombay  Bk.  v.  Narraway  (1872),  42  L.  J.  C.  329;  L.  E. 
15  Eq.  93. 

(?)  Ex  p.   Cleland  (1867),  36  L.  J.  Bk.  45 ;   L.  R.  2  Ch.  808. 

(r)  Middleton  v.   Polloch  (1875),  44  L.  J.  C.  584;   L.  R.  20  Eq.   29. 

(s)  Courtney  v.  Williams  (1846),  15  L.  J.  Ch.  204;  aflEg.  (1844),  13  L.  J.  0. 
461;  3  Ha.  539;  Re  Taylor  (1894),  63  L.  J.  C.  424;  [1894]  1  Ch.  671;  Se 
Bruce  (1908),  78  L.  J.  C.  56;  [1908]  2  Ch.  682.  See  Hallett  v.  Hallett  (1879), 
49  L.  J.  C.  61;  13  Ch.  D.  232. 

(0  Jones  V.  Mossop  (1844),  13  L.  J.  C.  470;  3  Hare,  568;  Re  Watson  (1896), 
65  L.  J.  C.  553;   [1896]  1  Ch.  925. 

(m)  Re  Leeds  and  Hanley  Theatres  (1904),  73  L.  J.  C.  653;  [1904]  2  Ch.  45; 
S.  P.  Ro^oe•s  Trustee's  claim  (1906),  75  L.  J.  C.  23;    [1906]  1  Ch.  1. 

(a:)  Jones  v.  Mossop  (1844),  13  L.  J.  C.  470;  3  Hare,  568;  Freeman  v.  Lomas 
(1851),  20  L.  J.  C.  564;  9  Hare,  109;  Middletm  v.  PoUoch  (1876),  44  L.  J.  C. 
584;   L.  R.  20  Eq.  29;   Ex  p.  Morier  (1879),  49  L.  J.  Bk.   9;   12  Ch.  D.  491. 

(J/)  Re  Binns  (1896),  65  L.  J.  C.  830;  [1896]  2  Ch.  584;  Re  Sewell  (1909), 
78  L.  J.  C.  432;    [1909]  1  Ch.  806. 

(::)  Re  Orpen  (1880),  50  L.  J.  C.  25;  16  Ch.  D.  1202;  Re  Peruvian  Ry.  Con- 
struclion  Co.    (1915),  85  L.  J.  C.  129;    [1915]   2  Ch.   442. 
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subject  to  all  the  equities  existing  between  the  debtor  and  the  assignor 
at  the  date  of  the  assignment,  including  a  right  of  set-oH;  and  the 
assignee  was  bound  by  equities  subsequently  arising  between  the 
debtor  and  the  assignor  unless  he  had  given  notice  to  the  debtor  of 
his  rights  under  the  assignment,  from  which  date  the  assignee  was 
considered  as  the  creditor  in  equity  for  the  purpose  of  set-off;  but  the 
notice  of  the  assignment  would  be  inoperative  where  there  was  an 
express  agreement  between  the  debtor  and  assignor  giving  the  former 
a  right  to  set-off  notwithstanding  the  assignment  (a) . — ^A  surety  upon 
payment  of  the  debt  is  entitled  to  an  assignment  of  the  securities  of 
the  creditor  against  the  principal  debtor,  and  may  reduce  the  prin- 
cipal sum  payable  by  a  set-off  of  money  due  to  himself  from  the 
creditor  (6),  or  assert  the  same  right  of  set-off  against  the  creditor 
as  is  possessed  by  the  principal  debtor  (d). 

The  Statute  of  Set-off  (2  Geo.  2,  c.  22),  s.  3,  in  terms  provided, 
"  if  either  party  sue  or  be  sued  as  executor  or  administrator,  where 
there  are  mutual  debts  between  the  testator  or  intestate  and  either 
party,  one  debt  may  be  set  against  the  other  "  (d).  But  i£  either 
party  sues  or  is  sued  as  executor  or  administrator,  debts  due  from  or 
to  him  in  his  own  right  cannot  be  set  off;  and  if  either  party  sues 
or  is  sued  in  his  own  right,  debts  due  from  or  to  him  as  executor 
or  administrator  cannot  be  set  off;  unless  the  estate  has  been 
cleared  of  all  prior  debts  and  charges  so  that  the  executor  or 
administrator  has  become  entitled  to  the  clear  residue  (e).  The  debt 
sued  on,  and  the  debt  sought  to  be  set  off  must  have  accrued  in  the 
lifetime  of  the  deceased,  otherwise  there  is  no  mutuality  within  the 
meaning  of  the  enactment,  and  consequently  no  right  of  set-off  (/). 
In  the  case  of  an  insolvent  estate,  the  mutual  credit  clause,  which  is 

(«)  Wutsm  V.  Mid-Wales  Ry.  (1867),  3«  L.  J.  O.  P.  285;  L.  R.  2  C.  P.  593; 
Middleton  v.  Pollock  (1875),  U  L.  J.  O.  584;  L.  R.  20  Eq.  29;  Ex  p.  Theys 
(1884),  53  L.  J.  C.  1008;  25  Ch.  D.  587;  Ohristie  v.  Taunton,  Belmard,  Lane 
^  Co.  (1893),  62  L.  J.  C.  385;  [1893]  2  Ch.  175;  Bennett  v.  White  (1910),  79 
L.  J.  K.  B.  1133;   [1910]  2  K.  B.  643.     See  post,  p.  888. 

(6)  Ex  p.  Stephens  (1805),  11  Ves.  24;  Vulliamy  v.  Noble  (1817),  3  Mer.  621; 
Ex  p.  Barrett  (1865),  34  L.  J.  Bk.  41. 

(o)  Hamp  V.  Jones  (1840),  10  L.  J.  C.  258;  Beohervaise  v.  Lewis  (1842),  41 
L.  J.  C.  P.  171;  L.  R.  7  C.  P.  372;  'Me  Watsm  (1896),  66  L.  J.  0.  553;  [1886] 
1  Ch.  925.     See  MiM^hy  v.  Glass  (1869i),  L.  R.  2  P.  C.  408. 

{d)  See  oMte,  p.  754. 

(«)  Bishop  T.  Churoh  (1748),  3  Atk.  691;  Taylor  v.  Taylor  (1875),  44  L.  J.  C. 
718;  L.  E.  20  Eq.  155;  Middleton  v.  Pollock  (1875),  44  L.  J.  584;  L.  E.  20 
Eq.  29;  Ex  p.  Morier  (1879),  48  L.  J.  Bk.  9;  12  Oh.  D.  491. 

(/)  Zees  T.  Watts  (1855),  25  L.  J.  Ex.  30;  11  Ex.  410;  Mardall  v.  Thellusson 
(1856),  6  E.  &  B.  976;  Newell  v.  Nat.  Prov.  Bk.  (1876),  45  L.  J.  C.  P.  285; 
1  C.  P.  D.  496. 
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more  far-reaching  than  the  Statute  of  Set-off,  is  introduced  by  sect.  lO 
of  the  Judicature  Act,  1875  {g),  and  the  mutual  credit  clause  also 
applies  where  the  insolvent  estate  is  being  administered  in  bankruptcy 
under  sect.  130  of  the  Bankruptcy  Act,  1914  {h).—Bj  Order  XVIII. 
r.  5,  "  Claims  by  or  against  an  executor  or  administrator  as  such  may 
be  joined  with  claims  by  or  against  him  personally,  provided  the 
last-mentioned  claims  are  alleged  to  arise  with  reference  to  the  estate 
in  respect  of  which  the  plaintiff  or  defendant  sues  or  is  sued  as 
executor  or  administrator  "  {i).  This  rule  does  not  apply  to  counter- 
claims, and  therefore  the  defendant  cannot  set  up  claims  against  the 
plaintiff  personally  and  also  as  executor  (fe). 

In  the  administration  of  assets  an  executor  may  retain  a  pecuniary 
legacy  in  payment  of  a  debt  due  by  the  legatee  to  the  testator,  if  the 
debt  is  immediately  payable  {I) ;  but  not  of  a  debt  of  the  legatee  to 
the  executor  in  his  own  right  (m) ;  and  an  assignee  of  the  legacy  can 
claim  only  sub j  ect  to  the  debts  of  the  legatee  to  the  testator,  and  even 
including  debts  barred  by  the  Statute  of  Limitations  (re).  But  if 
the  executor  has  set  apart  the  legacy  and  retains  the  amount  merely, 
as  trustee  for  the  legatee,  he  cannot  afterwards  set  off  a  debt  of  the 
latter  to  the  estate  (o).  In  the  case  of  bankruptcy  of  the  debtor 
before  the  legacy  is  due,  the  executor  must  pay  the  legacy  in  full 
to  the  trustee  in  bankruptcy  and  prove  for  the  debt;  nor  can  he  retain 
it  for  dividends  until  a  dividend  is  declared  (ip).  And  if  the  debtor 
has  made  a  valid  composition  with  his  creditors  the  executor  gan 
only  retain  for  the  amount  of  composition  {q). 

By  the  Bankruptcy  Act,  1914,  s.  31  (repeating  previous  enactments 
to  the  same  effect),  "  where  there  have  been  mutual  credits,  mutual 

(^)  Re  Smith  (1883),  22  Oil.  D.  58«;  52  L.  J.  0.  4H;  Se  Gedney  (1908),  77 
L.  J.  C.  428;    [1908]  1  Ch.  804;   Re  MaMahon  (189®),  69  L.  J.   C.  142;    [1908] 

1  Ch.  173. 

(A)   Watkins  v.   Limdsay  (1898),  67  L.  J.  Q.  B.  362. 

(j)  See  Hall,  V.-C,  Padwiok  v.  Scott  (1876),  45  L.  J.  C.  350;  2  C!h.  D.  743- 

(ft)  Maodonald  v.   Carington  (1878),  48  L.  J.  C.  P.  179;   4  O.  P.  D.  28. 

(0  Campbell  v.  Sanford  (1831),  2  01.  &  F.  429;  Re  Watson  (1896),  65  L.  J.  0. 
553;   [1896]  1  Ch.  925;  Re  Abrahams  (1908),  77  L.  J.  C.  578;   [1908]  2  Ch.  69. 

(m)  Freeman  v.  Lomas  (1851),  20  L.  J.  C.  564;  9  Hai-e,  113;  Middleton 
V.  Pollock  (1875),  44  L.  J.  C.  584;  L.  E,.  20  Bq.  29. 

(«)  See  Re  Knapman  (1881),  50  L.  J.  C.  629;  18  Ch.  D.  300;  Re  Akerman 
(1891),  61  L.  J.  C.  34;  [1891]  3  Ch.  212;  Re  Bruce  (1908),  78  L.  J.  O.  66; 
[1908]  2  Ch.  682;  Re  Sewell  (1909),  78  L.  J.  C.  432;  [1909]  1  Ch.  806.  See 
Re  Gay  #  Co.  (1900),  69  1,.  J.  C.  481;   [1900]  3  C!h.   149. 

(o)  Ballard  v.  Marsden  (1880),  49  L.  J.  C.  614;   14  Ch.  D.  374. 

(p)  Cherry  v.  BouUbee  (1839),  9  L.  J.  C.  118;  4  My.  &  a-.  442;  Re  Hodgson 
(1878),  48  L.  J.  C.  52;  9  Ch.  D.  673;  Re  Birms  (1896),  65  L.  J.  O.  830;   [1896T 

2  Ch.  584. 

(?)  Re  Orpen  (1880),  50  L.  J.  0.  25;   16  Ch.  D.  202. 
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debts  or  other  mutual  dealings  between  a  debtor  against  whom  a 
receiving  order  shall  be  made  under  this  Act  and  any  other  person 
proving  or  claiming  to  prove  a  debt  under  such  receiving  order,  an 
account  shall  be  taken  of  what  is  due  from  the  one  party  to  the  other 
in  respect  of  such  mutual  dealings,  and  the  sum  due  from  the  one 
party  shall  be  set  off  against  any  sum  due  from  the  other  party,  and 
the  balance  of  the  account,  and  no  more,  shall  be  claimed  or  paid  on 
either  side  respectively ;  but  a  person  shall  not  be  entitled  under  this 
section  to  claim  the  benefit  of  any  set-off  against  the  property  of  a 
debtor  in  any  case  where  he  had,  at  the  time  of  giving  credit  to  the 
debtor,  notice  of  an  act  of  bankruptcy  committed  by  the  debtor  and 
available  against  him." — By  the  Judicature  Act,  1875,  s.  10,  the 
section  is  to  be  applied  in  the  administration  of  insolvent  estates  of 
deceased  persons  (r) ;  and  by  the  same  section,  and  also  by  sect.  207 
of  the  Companies  (Consolidation)  Act,  1908,  in  the  winding-up  of 
insolvent  companies  (s).  Before  the  section  can  be  applied  it  ia 
essential  that  there  should  have  been  mutuality  of  dealing  between 
the  parties,  and  it  may  be  excluded  by  their  agreement  (t).  The 
section  discharges  the  debts  and  credits  in  the  course  of  administra- 
tion, leaving  the  balance  only  payable;  but  it  is  also  available  as  a 
plea  of  set-off  in  an  action  by  the  trustee  of  the  bankrupt  (u) .  And 
a  transferee  of  the  bankrupt  estate  takes  it  subject  to  such  set-off  in 
account  (a;).  But  the  right  cannot  be  exercised  to  the  prejudice  of 
a  third  party  claiming  under  a  title  earlier  in  date  than  the  bank- 
ruptcj'  («/). — The  section  applies  between  parties  in  their  mutual 
rights:  it  is  not  applicable  where  either  party  claims  as  trustee  for 
another  {z) ;  nor  is  it  applicable  in  the  case  of  dealing  with  an  agent 
as  apparent  owner,  as  against  the  claim  of  the  principal  (a) ;  nor  to 
mutual  debts  with  joint  parties  one  of  whom  becomes  bankrupt  (6); 


(r)  Re  Smith  (1883),  22  L.  J.  O.  411;  22  Oh.  D.  586;  WatUns  v.  Lindsm/ 
(1898),  67  L.  J.  Q.  B.  362;  Re  McMahon  (18&9),  69  L.  J.  C.  142;  [1899]  1  Cli. 
173;  Re  Gedney  (1908),  77  L.  J.  C.  428;   [1908]  1  Ch.  804. 

(s)  Mersey  Steel  Co.  v.  Naylor  (1884),  53  L.  J.  C.  497;  9  Ap.  Oa.  434; 
Mberle's  Hotel  Co.  v.  Jonas  (1887),  56  L.  J.  Q.  B.  278;   18  Q.  B.  D.  459. 

(0  Re  Mid-Kent  Factory  (1896),  65  L.  J.  0.  250;  [1896]  1  Ch.  567;  Ex  -p. 
Lewis  (1896),  66  L.  J.  Q.  B.  144;  [1896]  1  Q.  B.  219;  Re  R.  E.  Thorne  #  Son 
(1914),  84  L.  J.  C.  161;   [1914]  2  Ch.  438. 

(«)  Peat  V.  Jones  (1881),  51  L.  J.  Q.  B.  128;  8  Q.  B.  B.  147. 

(k)  West  V.  Baker  (1876),  45  L.  J.  Ex.  113;  1  Ex.  D.  44. 

iy)  Hanstm  v.  Reeae  (1857),  27  L.  J.  C.  118. 

(z)  Forster  v.  Wilson  (1843),  13  L.  J.  Ex.  209;  12  M.  &  W.  191;  De  Mattos 
V.  Saunders  (1872),  L.  R.  7  C.  P.  760. 

(«)  Turner  v.  Thomas  (1871),  40  L.  J.  O.  P.  271;  L.  R.  6  C.  P.  610;  Ex  p. 
Ray  (1877),  47  L.  J.  Bk.  36;  7  Ch.  D.  70. 

(6)  New  Quebrada  Co.  v.  Carr  (1869),  36  L.  J.  O.  P.  283;  L.  K.  4  C.  P.  651. 
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and  a  creditor  is  not  entitled  to  set  off  a  sum  payable  by  him  to  the 
trustee,  qua  trustee  and  not  as  representing  the  debtor's  estate,  against 
a  debt  duo  by  him  to  the  debtor  (c) . — The  credit  must  be  given  before 
notice  of  an  act  of  bankruptcy,  by  the  express  terms  of  the  proviso 
of  the  section,  as  to  credits  given  to  the  bankrupt,  and  by  necessary 
implication  as  to  credits  received  from  the  bankrupt  {d).  Credits 
given  or  mutual  dealings  after  the  date  of  the  receiving  order  are 
not  available  for  set-off  within  the  section  (e). 

The  section  applies  to  any  claims  arising  out  of  mutual  credits  or 
dealings  which  become  capable  of  set-off :  as  a  claim  for  the  price  of 
goods  sold  upon  a  credit  which  has  not  expired  before  the  bank- 
ruptcy (/) ;  or  a  claim  for  not  accepting  a  bill  in  payment  for  goods 
sold  {g) ;  or  claims  upon  the  acceptance  or  indorsement  of  bills  which 
are  running  at  the  time  of  the  bankruptcy,  and  which  are  then  in  the 
hands  of  the  parties,  or  which  they  have  been  compelled  to  take  up 
since  {h) ;  but  bills  accepted  or  indorsed  since  the  bankruptcy  cannot 
be  set  off  (i).  The  acceptance  or  indorsement  of  an  accommodation 
bill  is  a  credit  which  may  be  set  off,  when  the  party  has  been  com- 
pelled to  pay  the  holder  after  the  bankruptcy  (fc).  The  notes  of  a 
banker  may  be  brought  into  account  against  him  in  his  bankruptcy; 
provided  they  were  taken  without  notice  of  an  act  of  bankruptcy,  and 
though  with  notice  that  he  had  stopped  payment  (Z).  The  purchase- 
money  payable  in  respect  of  land  may  be  set  off  against  a  claim  for 
work  done  in  the  course  of  the  bankrupt's  trade  prior  to  the  date  of 
the  receiving  order  (m). — A  mere  deposit  or  possession  of  property 
is  not  a  credit  or  dealing  within  the  statute;  nor  does  a  mere  balance 
of  mutual  credit  give  the  creditor  a  lien  upon  property  of  the  debtor 
which  is  in  the  possession  of  the  creditor  at  the  time  of  the  bank- 
ruptcy (n).     But  the  set-off  of  mutual  credits,  leaving  the  balance 


(c)  Ex  p.  PmkhiU  Goldfield,  Ltd.  (1909),  78  L.  J.  K.  B.  354;  [1909]  1 
K.  B.  430. 

(d)  Elliott  V.  Turquand  (1881),  51  L.  J.  P.  C.  1 ;  7  Ap.  Ca.  79. 

le)  Ex  p.  Mant  (1900),  69  L.  J.  Q.  B.  207;  [1900]  1  Q.  B.  546;  Ex:  p.  Xorvell 
(1910),  79  L.  J.  K.  B.  610;   [1910]  1  K.  B.  562. 

(/)  Atkinson  v.  Elliott  (1797),  7  T.  R.  378. 

(g)   Gibs.on  v.   Bell  (1833),  2  L.  J.  C.  P.  242;   1   Bing.  N.   C.  743. 

(A)  Collins  V.  Jones  (1830),  10  B.  &  C.  777;  Alsager  v.  Ciirrie  (1844),  13 
L.  J.  Ex.  203;   12  M.  &  W.  751. 

(«•)  Ex  p.  Ryder  (1871),  40  L.  J.  Bk.  63;   L.  R.  6  Oh.  413. 

(70  Russell  V.  Bell  (1842),  8  M.  &  W.  277;  Bittleston  v.  Timmis  (1845),  1 
C.  B.   389. 

(0   Forster  v.  Wilson  (1843),  13  L.  J.  Ex.  209;   12  M.  &  W.  191. 

(m)   Ex  p.  Norvell  (1910),  79  L.  J.  K.  B.  610;    [1910]  1  K.  B.  562. 

(m)  Rose  V.  Hart  (1818),  8  Taunt.  499;  2  Sm.  L.  C.  301;  Eberle's  Hotel  Co. 
V.  Jonas  (1887),  56  L.  J.  Q.  B.  278;    18  Q.  B.  D.  459;   Lord's  Trustee  v.  G.   E. 
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only  payable,  discharges  the  debts  to  that  extent,  and  therefore  dis- 
charges to  the  same  extent  any  lien  or  charge  upon  property  (o). 
A  deposit  of  goods  or  securities  with  authority  to  convert  them  into 
money  for  the  use  of  the  owner  gives  a  credit  to  the  agent  as  to 
money  received  under  it  before  notice  of  an  act  of  bankruptcy;  and 
notice  of  the  bankruptcy  revokes  the  authority,  if  it  is  revocable  (p) ; 
but  if  there  was  no  power  to  convert  into  money  at  the  time  of  the 
bankruptcy,  there  is  no  credit  given  as  to  the  property  within  the 
Act  {q).  Upon  this  principle  a  policy  of  insurance  is  not  a  credit 
or  dealing  with  the  insurance  company  which  can  be  set  off  before 
the  sum  insured  falls  due;  and  upon  liquidation  of  the  company  the 
then  value  of  the  policy  cannot  be  set  off  against  a  claim  against  the 
policy  holder  for  advances  made  upon  the  policy  (r).  The  tenancy 
of  a  house  is  a  credit  or  dealing  within  the  section  in  respect  of  rent 
accruing  due,  which  may  be  set  off  in  account  in  the  bankruptcy  of 
the  landlord  or  of  the  tenant  (s).  The  trustee  of  a  bankrupt  tenant 
having  accepted  the  tenancy  for  the  benefit  of  the  creditors  becomes 
personally  liable  and  entitled,  as  assignee  of  the  tenancy;  and  upon 
the  termination  of  the  tenancy  by  notice  to  quit  the  landlord  cannot 
set  off  rent  accrued  before  the  bankruptcy  against  the  claims  of  the 
trustee  as  outgoing  tenant,  because  they  are  not  mutual  credits  or 
dealings  (i). — A  tenant  having  a  claim  for  unliquidated  damages 
upon  an  agreement  of  his  landlord  to  put  the  demised  premises  in 
repair  was  held  entitled  in  the  bankruptcy  of  the  landlord  to  set  it 
off  against  rent  accruing  due  {ii).  And  in  an  action  by  the  trustee 
of  a  bankrupt  for  the  price  of  goods  sold,  the  buyer  may  set  off  a 
claim  for  damages  for  defects  and  delay  in  delivery  of  the  goods  {x) ; 
or  a  claim  for  damages  for  fraudulent  misrepresentation  of  the  seller 

Ry.  (1908)  77  L.  J.  K.  B.  611;  [1908]  2  K.  B.  54;  revd.  on  other  grounds  nom. 
Gr.  E.  Ry.  V.  Lord's  Trustee  (1909),  78  L.  J.  K.  B.   160;    [1909]  A.  C.  109. 

(o)  Ex  p.  Barnett  (1874),  43  L.  J.  Bk.  87;  L.  R.  9  <2h.  293.  See  Maefarlane 
V.  Norris  (1862),  31  L.  J.  Q.  B.  245;  2  B.  &  S.  783. 

{p)  Per  cur.  Rose  v.  Rart  (1818),  8  Taunt.  499;  2  Sm.  L.  C.  301;  Naoroji 
V.  Bk.  of  India  (1868),  37  X..  J.  C.  P.  1221;  L.  R.  3  C.  P.  444;  BllioU  v. 
Turquand  (1882),  51  L.  J.  P.  C.  1 ;  7  Ap.  Ca.  79. 

(?)  Ymmg  v.  Bh.  of  Bengal  (1836),  1  Moore,  P.  C.  150;  Astley  v.  Gurney 
(1869),  38  L.  J.  0.  P.  357 ;  L.  B.  4  C.  P.  714. 

(r)  Ex  p.  Price  (1875),  L.  R.  10  Oh.  648. 

(s)  Booth  V.   Hutchinson  (1873),  42  L.  J.  C.  492;   L.  R.   15  Eq.   30. 

(t)  Alloway  v.  Steere  (1882),  52  L.  J.  Q.  B.  38;  10  Q.  B.  D.  22.  See  Ex  p. 
Hastings  (1893),  62  L.  J.  Q.  B.  628. 

(m)  Booth  V.  Hutchinson  (1873),  42  L.  J.  C.  492;  L.  R.  15  Eq.  30. 

(»)  Peat  V.  Jones  (1881),  51  L.  J.  Q.  B.  138;  8  Q.  B.  D.  147;  Mersey  Steel 
Co.  V.  Naylor  (1884),  53  L.  J.  C.  597;  9  Ap.  Ca.  434;  Lee  f  Chapman's  ease 
(1885),  54  L.  J.  C.  460;  30  Ch.  D.  216. 
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which  induced  the  sale  («/). — In  addition  to  the  statutory  provision 
respecting  the  set-off  of  mutual  debts,  the  trustee  may  deduct  from 
the  amount  of  the  dividend  payable  to  the  proving  creditor,  or  his, 
assignee,  any  sum  awarded  to  the  trustee  to  be  paid  by  the  creditor 
in  respect  of  abortive  applications  in  the  bankruptcy  {z). 

In  actions  by  or  against  public  companies,  so  long  as  they  are 
carrying  on  business,  set-off  or  counterclaim  may  be  pleaded  according 
to  the  same  rules  as  in  actions  by  or  against  private  persons ;  whether 
the  party  sued  or  suing  is  a  shareholder  or  not,  and  whether  he  is 
charged  with  calls  upon  shares  or  other  debts  (a) . — Upon  the  winding- 
up  of  a  company,  whether  by  order  of  the  court  or  by-  voluntary 
resolution,  a  liquidator  is  appointed  to  carry  on  the  business  for  the 
purpose  of  winding  it  up  and  distributing  the  assets  in  payment  of 
creditors;  consequently  debts  afterwards  incurred  by  or  against  the 
liquidator  cannot  be  set  off  against  debts  due  to  or  from  the  company 
before  the  winding-up,  because  they  are  not  in  mutual  rights  (h). 
Where  a  company  in  liquidation  recovered  damages  for  a  tort  com- 
mitted by  the  defendant,  who  counterclaiined  successfully  for  a  debt 
due  to  him  from  the  company  under  a  contract,  the  court  refused  to 
allow  a  set-off  under  the  power  given  by  Order  XXI.  r.  17  (c).  The 
mutual  credit  clause  has  been  imported  into  the  winding-up  of  insol- 
vent companies  (d). — The  case  of  a  contributory  in  the  winding-up 
is  regulated  by  the  Companies  (Consolidation)  Act,  1908,  s.  165, 
which  provides  that  the  court  may  make  an  order  on  any  contributory 
for  the  payment  of  any  moneys  due  from  him,  exclusive  of  calls; 
and  it  may,  "  in  making  such  order,  when  the  company  is  not  limited, 
allow  to  such  contributory  by  way  of  set-off  any  moneys  due  to  him 
from  the  company  on  any  independent  dealing  or  contract  with  the 
company,  but  not  any  moneys  due  to  him  as  a  member  of  the  company 
in  respect  of  any  dividend  or  profit:  provided  that  when  all  the 
creditors  of  any  company  are  paid  in  full,  any  moneys  due  to  any 
contributory  from  the  company  may  be  set  off  against  any  subsequent 

(y)  Jack  V.  Kipping  (1882),  51  L.  J.  Q.  B.  463;  9  Q.  B.  D.  113;  TUleff  v. 
Bowman  (1910),  79  L.  J.  K.  B.  547;   [1910]  1  K.  B.  745. 

(z)  Ex  p.  Off.  Rec,  He  Mayne  (1907),  76  L.  J.  K.  B.  1086;  [1907]  2  K.  B. 
899. 

(a)  Jessel,  M.  R.,  Barnett's  case  (1875),  44  L.  J.  C.  233;  L.  R.  19  Eq.  450. 
"  (J)  Re  Whitehous^  (1878),  47  L.  J.  C.  801;  9  Ch.  D.  596;  GUI's  case  (1879), 
48  L.  J.  C.  744;  12  Ch.  D.  755;  Ince  Hall  Rolling  MUls  Co.  v.  Douglas  Forge 
Co.   (1881),  51  L.  J.  Q.  B.  238;  8  Q.  B.  D.  179. 

(c)  Prov.  Bill-posting  Co.  v.  Loio  Moor  Iron  Co.  (1909),  78  L.  J.  K.  B.  702; 
[1909]  2  K.  B.  344. 

{d)   See  ante,  p.  76:f. 
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call  or  calls  "  (e).  Until  all  the  creditors  are  paid  in  full  a  contribu- 
tory can  claim  no  set-off  against  calls  upon  shares,  which  must  be  paid 
in  full  before  ho  can  claim  a  dividend  with  the  other  creditors  (/). 
And  any  agreement  to  the  contrary  is  inoperative  in  the  winding-up 
as  against  the  creditors  (g).  This  rule  applies  to  calls  made  before 
the  order  for  winding  up  (h).  It  applies  whether  the  winding-up 
is  voluntary  or  not  (i);  and  whether  the  company  is  limited  or  un- 
limited (fc);  and  under  the  same  rule  there  can  be  no  counterclaim 
by  a  contributory  in  an  action  for  calls  (l).  An  assignee  from  the 
contributory  of  debentures  or  debts  of  the  company  taking  them 
after  the  order  for  winding  up  is  in  the  same  position,  and  cannot 
prove  against  the  assets  until  all  calls  on  the  assignor  are  paid  (m). 

(e)  He  Riram  Maxim  Lamp  Co.  (1902),  72  L.  J.  C.  18;    [1903]  1  Oh.  70. 

(/)  GrisseU's  case  (1866),  35  L.  J.  C.  754;  L.  R.  1  Ch.  536;  Bra-mett's  ease 
(1884),  64  L.  J.  C.  227;  Re  Auriferous  Properties,  Ltd.  (No.  2)  (189'8),  67 
L.  J.  C.  574;  [1898]  2  Ch.  428.  See  Gibbs  and  West's  case  (1870),  39  L.  J.  C. 
«67;  L.  E.  10  Eq.  312. 

ig)  Blach's  case  (1873),  42  L.  J.  C.  404;  L.  E.  8  Ch.  254;  Re  Law  Car  * 
Gen.  Insce.  Cm-p.   (1912),  81  1..  J.  C.  218;    [1912]   1  Oh.  406. 

(A)  Bamett's  case  (1875),  44  L.  J.  C.  233;  L.  E.  19  Eq.  449. 

(0  Re  WhiteJwmse  (1878),  47  L.  J.  C.  801;  9  Ch.  D.  595;  Hoby  v.  Birch 
(1889),  59  L.  J.  Q.  B.  247. 

(i)  Ex  p.  Branwhite  (1879),  48  L.  J.  C.   463. 

{V)  Government  Security  Inv.  Co.  v.  Dempsey  (1880),  50  L.  J.   C.  P.   199. 

(m)  E<c  p.  Mackenzie  (1868),  38  L.  J.  C.  199;  L.  R.  7  Eq.  240;  Ex  p.  James 
(1869),  38  L.  J.  C.  616;  L.  R.  8  Bq.  225.  S«e  'Ex  p.  Strang  (1870),  39  L.  J.  C. 
644;  L.  E.  5  Ch.  492;  Lee  and  Chapman's  case  (1885),  54  L.  J.  C.  460;  30 
Cli.  D.  216;   Re  Goy  #  Co.  (1900),  69  L.  J.  O.  481;    [1900]  2  Ch.  149. 
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The  discharge  of  debts  and  liabilities  in  bankruptcy  is  now  regulated 
by  the  Bankruptcy  Act,  1914,  whicb  enacts  to  the  following  effect:  — 
Sect.  3,  "  The  court  may  on  a  bankruptcy  petition  being  presented, 
either  by  a  creditor  or  by  the  debtor  make  an  order,  in  this  Act 
called  a  receiving  order,  for  the  protection  of  the  estate."  Sect.  7  (1), 
"  On  the  making  of  a  receiving  order  an  official  receiver  shall  be 
thereby  constituted  receiver  of  the  property  of  the  debtor,  and  there- 
after no  creditor  in  respect  of  any  debt  provable  in  bankruptcy  shall 
have  any  remedy  against  the  property  or  person  of  the  debtor,  or 
shall  commence  any  action  or  other  legal  proceeding,  unless  with 
the  leave  of  the  court":  (2)  "But  this  section  shall  not  affect  the 
power  of  any  secured  creditor  to  realise  or  otherwise  deal  with  his 
security."  And,  sect.  9  (1),  "The  court  may  at  any  time  after  the 
presentation  of  a  bankruptcy  petition  stay  any  action,  execution,  or 
other  legal  process  against  the  property  or  person  of  the  debtor." 

Sect.  16.  The  creditors  may,  "by  a  majority  in  number  and 
representing  three-fourths  in  value  of  all  the  creditors  who  have 
proved,"  accept  a  composition  or  scheme  of  arrangement,  subject  tc 
the  approval  of  the  court;  which  "  shall  be  binding  on  all  the  creditors 
so  far  as  relates  to  any  debts  due  to  them  from  the  debtor  and  provable 

L.  49 
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in  bankruptcy  "  with  certain  exceptions  not  applicable  to  contracts. 
Further,  the  court  is  empowered  in  certain  events  to  annul  the  com- 
position or  scheme  and  adjudge  the  debtor  a  bankrupt.  By  sect.  21, 
a  composition  may  be  sanctioned  after  the  debtor  has  been  adjudged 
a  bankrupt. — Sect.  18.  In  default  of  any  such  composition  or 
scheme,  "the  court  shall  adjudge  the  debtor  bankrupt;  and  there- 
upon the  property  of  the  debtor  shall  become  divisible  among  his 
creditors  and  shall  vest  in  a  trustee."  The  Act  also  provides  (sect.  19) 
for  the  appointment  of  a  trustee  in  bankruptcy,  or  (sect.  77)  of  more 
than  one  trustee,  and  (sect.  78)  of  a  new  trustee.  By  sect.  53,  the 
official  receiver  acts  as  a  trustee  until  one  is  appointed.  By  sect.  53, 
upon  an  adjudication  of  bankruptcy,  the  property  of  the  debtor 
vests  in  the  official  receiver,  and  is  transferred  without  conveyance 
to  the  trustee  or  trustees  in  bankruptcy  for  the  time  being. 

Sect.  26  (1),  "A  bankrupt  may  at  any  time  after  being  adjudged 
bankrupt  apply  to  the  court  for  an  order  of  discharge";  which  the 
court,  upon  consideration  of  the  bankrupt's  conduct  and  affairs,  may 
grant  or  refuse  absolutely,  or  suspend  for  a  specified  time,  or  grant 
subject  to  conditions  with  respect  to  future  earnings  or  income  or 
property  of  the  bankrupt.  Sect.  28  (1),  "An  order  of  discharge 
shall  not  release  the  bankrupt  from  "  debts  on  recognizance,  debts 
chargeable  at  the  suit  of  the  crown  or  the  public  revenue,  or  on 
bail  bonds;  or  "  from  any  debt  or  liability  incurred  by  means  of  any 
fraud  or  fraudulent  breach  of  trust  to  which  he  was  a  party,  nor  from 
any  debt  or  liability  whereof  he  has  obtained  forbearance  by  an}- 
fraud  to  which  he  was  a  party,"  or  "from  any  Kability  under  a 
judgment  against  him  in  an  action  for  seduction,  or  under  an  affilia- 
tion order,  or  as  a  co-respondent  in  a  matrimonial  cause,  except  to 
such  an  extent  and  under  such  conditions  as  the  court  expressly  orders 
in  respect  of  such  liability.";  (2)  "An  order  of  discharge  shall 
release  the  bankrupt  from  all  other  debts  provable  in  bankruptcy." 
(3)  "  An  order  of  discharge  shall  be  conclusive  evidence  of  the  bank- 
ruptcy' and  of  the  validity  of  the  proceedings  therein,  and  in  any 
proceedings  that  may  be  instituted  against  a  bankrupt  who  has 
obtained  an  order  of  discharge  in  respect  of  any  debt  from  which 
he  is  released  by  the  order,  the  bankrupt  may  plead  that  the  cau^e 
of  action  occurred  before  his  discharge,  and  may  give  this  Act  and 
the  special  matter  in  evidence."' — An  order  of  discharge  under  the 
Act,  if  pleaded,  is  conclusive  in  an  action  by  a  creditor  for  a  provable 
debt,  though  the  creditor  had  no  notice  of  the  bankruptcy  proceed- 
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ings  (a) ;  and  though  his  name  was  fraudulently  omitted  by  the 
debtor  from  the  list  of  creditors  (6) ;  the  only  remedy  in  such  cases 
being  to  apply  to  the  court  to  rescind  the  order  either  under 
sect.  26  (9)  or  sect.  108  (1)  of  the  Act.  If  the  order  of  discharge  is 
not  pleaded  in  an  action,  and  judgment  consequently  obtained 
against  the  debtor,  it  cannot  afterwards  be  pleaded  in  bar  to  an 
action  or  execution  upon  the  judgment  (c).  And  the  debtor  may 
enter  into  a  valid  contract  to  pay  a  debt  from  which  he  is  discharged 
by  proceedings  in  bankruptcy  {d) . 

The  debts  provable  in  bankruptcy,  which  are  released  by  an  order 
of  discharge  under  sect.  '28  (2),  and  which  are  bound  by  a  composition 
under  sect.  16  (13)  (e),  are  further  defined  in  sect.  30,  as  follows: 
(1)  "  Demands  in  the  nature  of  unliquidated  damages  arising  other- 
wise than  by  reason  of  a  contract,  promise  or  breach  of  trust  shall 
not  be  provable  in  bankruptcy."  (2)  "A  person  having  notice  of 
any  act  of  bankruptcy  available  for  adjudication  against  the- 
debtor  (/)  shall  not  prove  for  any  debt  or  liability  contracted  by 
the  bankrupt  subsequently  to  the  date  of  his  so  having  notice." 
(3)  "  Save  as  aforesaid,  all  debts  and  liabilities,  present  or  future, 
certain  or  contingent,  to  which  the  debtor  is  subject  at  the  date  of 
the  receiving  order,  or  to  which  he  may  become  subject  before  his 
discharge  by  reason  of  any  obligation  incurred  before  the  date  of 
the  receiving  order,  shall  be  deemed  to  be  debts  provable  in  bank- 
ruptcy" (^).  (4)  "An  estimate  shall  be  made  by  the  trustee  of 
the  value  of  any  debt  or  liability  provable  as  aforesaid,  which  by 
reason  of  its  being  subject  to  any  contingency  or  contingencies,  or 
for  any  other  reason,  does  not  bear  a  certain  value."  (5)  "Any 
person  aggrieved  by  any  estimate  made  by  the  trustee  may  appeal 
to  the  court."  (6)  "If  in  the  opinion  of  the  court  the  value  of 
the  debt  or  liability  is  incapable  of  being  fairly  estimated,  the  court 

{a)  Heather  v.  Webb  (1876),  46  L.  J.  O.  P.  89;   2  C.  P.  D.  1. 
(i)  Elmslie  v.  Corrw  (1879),  48  L.  J.  Q.  B.  462;   4  Q.  B.  D.  295;    Wadsworth 
V.  Pichles  (1880),  49  L.  J.  Q.  B.  454;  5  Q.  B.  D.  470. 

(c)  Todd  T.  Mamfield  (1826),  6  B.  &  O.  105;  Ellis  v.  MoHenry  (1871),  40  L.  J. 
0.  P.  109;  L.  E,.  6  0.  P.  236. 

(d)  JaJceman  v.  Cook  (1878),  48  I/.  J.  Ex.  165;  4  Ex.  D.  26;  Me  Sonacina 
(1912),  81  L.  J.  C.  674;  [1912]  2  Ch.  394;  Wild  v.  Tucker  (1914),  83  L.  J. 
K.  B.  1410;   [1914]  3  K.  B.  36. 

(e)  Flint  V.  Barnard  (1888),  58  I..  J.  Q.  B.  53;   22  Q.  B.  D.  90. 

(/)  See  Ex  p.  CrosHe  (1877),  47  L.  J.  G.  19;  7  CSi.  D.  123;  Hood  v.  Newby 
(1882),  52  L.  J.  C.  204;  21  Ch.  D.  605;  Buckwell  v.  Norman  (1898),  67  L.  J. 
Q.  B.  435;   [1898]  1  Q.  B.  622. 

iff)  Seaton  y.  Deerhurs-t  {Lord)  (1895),  64  L.  J.  Q.  B.  430;  [1895]  1  Q.  B. 
*53;  Kerr  v.  Kerr  (1897),  66  L.  J.  Q.  B.  838;   [1897]  2  Q.  B.  439. 
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may  make  an  order  to  that  effect,  and  thereupon  the  debt  or  lia- 
bility shall,  for  the  purposes  of  this  Act,  be  deemed  to  be  a  debt 
not  provable  in  bankruptcy."  (7)  "If  in  the  opinion  of  the  court 
the  value  of  the  debt  or  liability  is  capable  of  being  fairly  esti- 
mated," the  court  may  direct  the  value  to  be  assessed  in  manner  pro- 
vided by  the  Act,  "  and  the  amount  of  the  value  when  assessed  shall 
be  deemed  to  be  a  debt  provable  in  bankruptcy." — By  Sched.  2, 
r.  22,  future  debts  may  be  proved  as  if  payable  presently  "dedueb- 
ing  thereout  a  rebate  of  interest  at  the  rate  of  five  pounds  per  centum 
per  annum  computed  from  the  declaration  of  a  dividend  to  the  time 
when  the  debt  would  have  become  payable"  (A).  (8)  "Liability 
shall  for  the  purposes  of  this  Act  include  (a)  any  compensation 
for  work  or  labour  done;  (b)  any  obligation  or  possibility  of  an 
obligation  to  pay  money  or  money's  worth  on  the  breach  of  any 
express  or  implied  covenant,  contract,  agreement  or  undertakings 
whether  the  breach  does  or  does  not  occur,  or  is  or  is  not  likely  to 
occur  or  capable  of  occurring  before  the  discharge  of  the  debtor; 
(c)  generally  it  shall  include  any  express  or  implied  engagement, 
agreement  or  undertaking,  to  pay,  or  capable  of  resulting  in  the 
payment  of  money  or  money's-worth,  whether  the  payment  is,-  as 
respects  amount,  fixed  or  unliquidated;  as  respects  time  present  or 
future,  certain  or  dependent  on  any  one  contingency  or  on  two  or 
more  contingencies;  as  to  mode  of  valuation  capable  of  being  ascer- 
tained by  fixed  rules  or  assessable  only  by  a  jury,  or  as  matter  of 
opinion." 

Under  the  above  provisions  a  contingent  debt  or  liability  is  deemei 
to  be  provable  and  is  released  by  an  order  of  discharge;  unless  an 
order  of  the  court  is  obtained  that  it  is  incapable  of  being  fairly 
estimated  (i) .  And  the  estimated  value  of  a  contingent  liability 
assessed  or  accepted  by  the  trustee  for  proof  is  conclusive  of  the 
amount  provable;  as  the  estimate  of  a  life  annuity,  though  it  exceeded 
the  actual  value  as  afterwards  ascertained  by  the  death  of  the  annui- 
tant (fc).  But  if  the  contingency  happens  before  such  estimate  is. 
made,  the  provable  value  is  fixed  by  the  event;  as  in  the  case  of  an 
annuity,  upon  the  death  of  the  annuitant  the  sum  provable  is  limited 
to  the  payments  accrued  due  at  the  death  {I).    So  the  liability  upon 


(A)  TLx  p.  Ador  (1»91),  61  L.  J.  Q.  B.  15;   [1891]  2  Q.  B.  574;     See  Ex  p^ 
Farquhar  (1896),  66  L.  J.  C.  587;    [1896]  2  Ch.  320. 

(j)   Hardy  v.   FothergUl  (188S),  68  L.  J.  Q.  B.  44;    13  Ap.  Ca.   351. 

(K)  Ex  p.  Bates  (1878),  48  L.  J.  C.  113;    11  Ch.  D.  914. 

ll)  Ex  p.  Pritchard  (1890),  69  L.  J.  Q.  B.  403;   26  Q.  B.  D.  529. 
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a  fire  policy  was  ascertained  bj  a  loss  happening  after  the  order  for 
winding  up  the  company  (m) .  And  the  liability  on  a  covenant 
to  pay  the  premiums  of  a  life  policy,  upon  the  death  happening,  was 
limited  to  the  premiums  then  paid  (n) . — The  contingent  liabilities 
in  the  following  cases  have  been  held  to  be  provable:  an  annuity  to 
a  widow  during  widowhood,  which  was  referred  to  an  actuary  for 
valuation  (o) ;  a  covenant  in  a  separation  deed  to  pay  an  annuity,  to 
the  wife  (p) ;  damages  obtained  by  the  petitioner  in  the  Divorce 
Court,  although  his  right  to  be  paid  the  balance  would  not  be  dis- 
placed {q) ;  a  covenant  for  the  payment  of  money  out  of  the  estate 
of  the  covenantor  after  his  death  (r) ;  the  liability  of  a  surety  to  pay 
a  sum  of  money  in  certain  future  instalments,  in  the  bankruptcy  of 
the  principal  debtor  (s) ;  the  contingent  liability  of  co-sureties  for 
contribution,  in  the  bankruptcy  of  one  of  the  sureties  (i);  the  in- 
demnity impliedly  given  by  the  assignee  to  the  assignor  of  a  lease 
against  breaches  of  the  covenants  of  the  lease  (m)  ;  an  assignment  of 
after  to  be  acquired  property  as  security  for  a  debt,  which  operates  in 
law  merely  as  a  contract  to  assign  when  the  property  comes  into 
existence  (x) ;  the  liability  for  the  costs  of  an  action  after  verdict, 
though  before  taxation  and  before  signing  judgment  («/). — It  must 
be  borne  in  mind  that  the  category  of  "debts  provable"'  has  been 
gradually  enlarged,  and  the  following  cases  in  which  contingent 
liabilities  have  been  held  incapable  of  being  estimated  must  be  road 
with  caution  (2): — a  covenant  not  to  revoke  a  will  (a);  an  under- 
taking to  transfer  a  certain  amount  of  consols  at  a  future  date  or 
contingency,  by  reason  of  the  uncertainty  of  value  (6);  a  covenant 
by  a  husband  to  assign  a  reversionary  interest  of  his  wife  in  a  sum 
of  consols,  such  liability  being  subject  to  the  contingencies  of  the 
wife  surviving  and  then  disagreeing  (c) ;  a  covenant  for  annual  pay- 

(m)  Macfarlane's  claim   (1881),  50  L.  J.  C.  753;  17  Ch.  D.  837. 

(«)  Ex  p.  Wardley  (1877),  6  Ch.  D.  790. 

(0)  Ex  p.  Blahemore  (1877),  46  L.  J.  Bk.  118;  5  Ch.  D.  372. 

{p)  Ex  p.  Nml  (1880),  14  Ch.  D.  579;  Victor  v.  Victor  (1912),  81  L.  J.  K.  B. 
354;  [1912]  1  K.  B.  247. 

(?)  Ex  p.  Bale  (1899),  68  L.  J.  Q.  B.  650;   [1899]  B  Q.  B.  62. 

(r)  Barnett  v.  King  (1»90),  60  L.  J.  C.  148;    [1891]  1  Ch.  4. 

(s)  Ex  p.  Barmls  (1855),  25  L.  J.  Bk.  10;  6  De  G.  M.  &  G-.  762. 

(0  Adkins  T.   Farrington  (1860),  29  L.  J.  Ex.  345;   5  H.   &  N.   586. 

(«)  Eardy  v.    Fothergill   (1888),  58  L.  J.   Q.  B.   44;   13   Ap.  Ca.   351. 

(»)  Collyer  v.   Isaacs  (1881),  51  L.  J.  C.   14;    19  Oh.   D.  342. 

(y)  Ex  p.  Peacock  (1873),  42  L.  J.  Bk.  78;  L.  R.  8  Ch.  682.  See  Ex  p.  Ruffle 
<1873),  42  L.  J.  Bk.  82;  L..  R.  8  Ch.  997;  Ex  'p.  Lang  (1877),  5  Ch.  D.   971. 

(z)  See  Ex  p.  Ador  (1890),  61  L.  J.  Q.  B.  15;   [1891]  2  Q.  B.  574. 

(«)  Robinson  v.    Ommaney   (1883),  52  L.  J.  C.  440;   23  Ch.   D.  285. 

(J)  C<iry  V.  Dawson  (1869),  38  L.  J.  Q.  B.  300;  L.  R.  4  Q.  B.  568. 

<c)  Kent  V.  Thomas  (1881),  40  L.  J.  Ex.  186;  L.  R.  6  Ex.  312. 
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ments  to  a  person  so  long  as  he  conducted  a  business  with  success  (d) ; 
the  liability  of  a  husband  to  pay  monthly  or  weekly  alimony  under 
an  order  of  the  Divorce  Court  (e);  the  contingent  liability  of  having 
to  pay  costs  in  a  pending  action  (/) ;  the  liability  of  a  surety  upon 
a  continuing  guarantee  for  goods  supplied  to  a  third  party,  in  respect 
of  future  supplies  or  to  pay  an  annuity  upon  default  made  by  the 
principal  (g) . 

(The  liabilities  on  bills  and  notes,  whether 'of  maker  or  acceptor,. 
or  of  drawer  or  indorser,  are  provable  and  released  in  bankruptcy  (h) ; 
and  on  a  bill  or  note  payable  a  certain  time  after  notice  (^) .  A 
creditor  holding  an  accommodation  acceptance  as  security  for  a  debt 
of  the  drawer  of  a  less  amount  may  prove  in  the  bankruptcy  of  the 
acceptor  for  the  full  amount  of  the  bill  though  he  cannot  recover 
dividends  to  a  greater  amount  than  the  debt  secured  (k) . 

The  liability  of  a  shareholder  in  a  company  in  respect  of  future 
calls  is  provable  whether  the  company  is  being  wound  up  or  not  (l) . 
By  the  Bankruptcy  Act,  1914,  s.  54,  a  bankrupt  may  be  discharged 
of  shares  in  companies  by  disclaimer  of  the  trustee;  subject  to  the 
right  given  to  any  person  injured  by  the  disclaimer  to  prove  as  a 
creditor  of  the  bankrupt  to  the  extent  of  the  injury  (m). 

■By  sect.  30  of  the  Act,  demands  in  the  nature  of  unliquidated 
damages  arising  otherwise  than  by  reason  of  a  contract  or  promise 
are  not  provable  in  bankruptcy  The  court  has  no  jurisdiction  to 
restrain  an  action  against  a  bankrupt  for  such  claims;  and  if  joined 
in  an  action  with  claims  for  provable  debts  and  liabilities  the  action 
will  be  restrained  as  to  the  latter  only  (n).  A  judgment  in  an  action 
of  tort  converts  the  liability  into  a  debt  which  is  provable  in  a  sub- 
fiequent  bankruptcy   of  the  debtor;   but  a  judgment  in  such  action 

(d)  Brett  v.  JacUrm  (1869),  38  L.  J.  O.  P.  139;   L.  R.  4  C.  P.  259. 

(e)  Linton  v.  Linton  (1885),  54  L.  J.  Q.  B.  529;  15  Q.  B.  D.  239.  See  Victor 
V.  Victor  (1912),  81  L.  J.  K.  B.  354;   [1912]  1  K.  B.  247. 

(/)  ne  Debtor  (No.  68  of  1911)  (1911),  80  L.  J.  K.  B.  1224;  [1911]  2  K.  B. 
652. 

(^)  Boyd  V.  RoUns  (1858),  28  L.  J.  C.  P.  73;  5  C.  B.  N".  S.  597;  White  v. 
Corbett  (1859),  28  L.  J.  Q.  B.  228;  1  E.  &  E.  692. 

(A)  JDiffnam  v.  BaUy  (1879),  38  L.  J.  Q.  B.  218;  L.  R.  4  Q.  B.  376. 

(»)  Clayton  v.  Goslin.g  (1826),  4  L.  J.  0.  S.  K.  B.  176;  5  B.  &  C.  360. 

(i)  Ex  p.  Newton  (1881),  50  L.  J.  0.  484;  16  Ch.  D.  330.  See  Law  Guarantee 
Trust  #  Accident  Sac.   (1914),  84  L.  J.  0.   1;    [1914]   2  Ch.   617. 

(0  8  Ed.  7,  c.  69,  3.  127;  Re  MoMahon  (1899),  69  L.  J.  C.  142;  [1900]  1 
Ch.  173.     See  Rowe's  Trustee's  claim  (1905),  74  L.  J.  C.  347;   [1905]  1  Ch.  597. 

(m)  Ex  p.  United  Ordnance  Go.  (1899),  68  L.  J.  Q.  B.  993;  [1899]  2  Q.  B. 
579. 

(«)  Ex  p.  Baum  (1874),  44  L.  J.  Bk.  25;  L.  E.  9  Ch.  673;  Ex  p.  Harold 
(1876),  45  L.  J.  Bk.  121;   3  Ch.  D.  119. 
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.signed  after  the  bankruptcy,  though  upon  a  verdict  for  damages 
obtained  before,  is  not  provable  (o).  Under  the  present  practice 
this  could  only  arise  where  the  trial  judge  adjourns  the  further 
consideration.  A  liability  in  the  nature  of  unliquidated  damages, 
arising  by  reason  of  a  contract  or  promise,  was  first  made  assessable 
in  bankruptcy,  and  the  amount  provable  after  assessment,  by  the 
express  enactment  of  the  Bankruptcy  Act,  1861,  s.  153;  and  such 
liability  is.  now  provable  under  the  general  terms  of  sect.  30  of 
the  Act  of  1914.  The  implied  indemnity  of  a  tenant  against  a 
distress  by  the  superior  landlord  was  held  not  to  be  a  liability 
"by  reason  of  any  contract  or  promise"  within  the  Act,  1861, 
s.  153,  and  therefore  not  provable  or  discharged  in  bankruptcy  (p) . 
— Where  a  plaintiff  has  the  election  to  waive  the  damages  for  a 
wrong  independent  of  contract  and  claim  the  proceeds  of  the  wrong 
as  a  debt  for  money  received  for  his  use,  the  claim  in  the  form  of 
a  debt  becomes  provable  (g) ;  as  the  claim  of  a  patentee,  who  waives 
the  damages  for  an  infringement  of  his  patent,  to  prove  for  an 
account  of  profits  as  a  debt  in  bankruptcy  (r) . 

Debts  incurred  by  fraud  or  by,  fraudulent  breach  of  trust  are 
expressly  exempted  from  the  effect  of  an  order  of  discharge  or 
statutory  composition  in  bankruptcy  by  the  express  terms  of  sects.  17 
and  28  of  the  Act;  but  the  debts  are  provable  for  a  dividend  (s). 
If  the  creditor  has  accepted  dividends  the  debtor  remains  liable  only 
for  the  unpaid  balance  of  the  debt;  but  if  no  dividends  have  been 
paid  the  creditor  may  sue  for  the  whole  debt,  and  the  debtor  having 
paid  it  in  full  is  entitled  to  dividends  upon  the  debt  in  place  of  the 
creditor  (f).  The  court  will  not  restrain  an  action  against  a  bank- 
rupt for  such  debt  (m);  but  will  not  allow  judgment  to  be  enforced 
until  he  has  obtained  his  discharge  {x) .  The  debt  of  a  hrm  in- 
curred by  fraud  is  not  released  by  the  bankruptcy  of  the  firm;  and 

(o)  Robinson  v.  Vale  (1S24),  2  L.  J.  K.  B.  171;  2  B.  &  C.  762;  Ex  p.  Brooke 
(1876),  3  Ch.  D.  494. 

{p)  Johnson  v.  Skafte  (1869),  38  L.  J.  Q.  B.  318;  L.  &.  4  Q.  B.  700. 

(?)  Parker  v.  Norton  (1796),  6  T.  R.  695.     See  ante,  p.   56. 

(r)  Watson  v.  lioUiday  (1863),  62  L.  J.  C.  543;  affirming  (1882),  20  Ch.  D. 
780. 

(a)  Emma  Mining  Co.  v.  Grant  (18S1),  50  L.  J.  C.  449;  17  Oh.  D.  122; 
Bale  V.  Boustead  (18i82),  51  L.  J.  Q.  B.  265;  8  Q.  B.  D.  453;  Re  Crossley  (1887), 
35  Ch.  D.  266. 

(0  Ex  p.  Hemming  (1879),  49  L.  J.  Bk.  17;   13  Ch.  D.  163. 

(«)  Ex  p.  Coker  (1875),  44  L.  J.  Bk.  126;  L.  R.  10  Ch.  652;  Ex  p.  Hemming 
(1879),  49  L.  J.  Bk.  17;  13  Ch.  D.  163. 

(a;)  Ross  v.    Gutteridge,  52  L.  J.  O.  280. 
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it  may  be  proved  against  the  partners  jointly  and  severally,  though, 
it  was  incurred  by  the  fraud  of  one  only  («/). 

Preferential  payments  in  bankruptcy  are  governed  by  sect.  33 
of  the  Bankruptcy  Act,  1914,  which  enumerates: — (a)  All  parochial 
or  other  local  rates  and  all  assessed  taxes,  land  tax,  property  or 
income  tax,  within  the  limits  therein  prescribed  {z) ;  (b)  All  wages 
or  salary  of  any  clerk  or  servant  in  respect  of  services  rendered  during 
four  months  before  the  date  of  the  receiving  order  (a),  not  exceeding 
fifty  pounds;  (c)  All  wages  of  any  labourer  or  workman  not  exceed- 
ing twenty-five  pounds  in  respect  of  services  rendered  during  two 
months  before  the  date  of  the  receiving  order,  with  a  provision  for 
the  apportionment  of  wages  payable  in  a  lump  sum;  (d)  All 
amounts,  not  exceeding  in  any  individual'  case  one  hundred  pounds, 
due  in  respect  of  compensation  under  the  Workmen's  Compensation 
Act,  1906;  ,(e)  Contributions  under  the  National  Insurance  Act, 
1911.  The  foregoing  debts  rank  equally  between  themselves  and 
are  payable  in  full,  unless  the  property  of  the  bankrupt  is  insufficient; 
in  which  case  they  shall  abate  in  equal  proportions  between  them- 
selves. The  Companies  (Consolidation)  Act,  1908,  s.  209,  in  addi- 
tion to  the  foregoing,  gives  priority  to  certain  debtors  of  a  company 
over  debenture  holders  with  a  floating  security.  Subject  to  the 
above  provisions,  sect.  33  (7)  of  the  Bankruptcy  Act,  1914,  provides 
that  "  all  debts  proved  in  the  bankruptcy  shall  be  paid  pari  passu." 
— By  the  Bankruptcy  Act,  1914,  s.  35,  the  power  to  distrain  for  rent 
upon  the  goods  of  a  bankrupt  is  available  only  for  six  months'  rent 
accrued  due  prior  to  the  date  of  the  order  of  adjudication;  with  the 
right  of  proving  under  the  bankruptcy  for  the  surplus  due;  and  by 
sect.  33  (4)  the  preferential  debts  above  mentioned  are  made  a  first 
charge  on  the  goods  distrained  or  the  proceeds  of  sale  thereof;  the 
landlord  being  subrogated  to  the  preferential  creditor  in  respect  of 
any  payment  made  to  him. 

By  the  Bankruptcy  Act,  1914,  s.  28  (4),  "An  order  of  discharge 
shall  not  release  any  person  who  at  the  date  of  the  receiving  order 
was  a  partner  or  co-trustee  with  the  bankrupt  or  was  jointly  bound 

(y)  £j;  p.  Adamson  (1878),  47  L.  J.  Bk.  103;  8  Cb.  D.  807;  Cooper  y.  PHchard 
(1883),  52  L.  J.  Q.  B.  526;  11  Q.  B.  D.  351;  Ex  p.  Sheppard  (1887),  56  L.  J. 
Q.  B.  338;  19  Q.  B.  D.  84. 

(z)  Richards  v.  Kidderminster  Overseers  (1896),  65  L.  J.  0.  502;  [1836]  2 
Ch.  212;   Re  Heywood  (1897),  67  L.  J.  C.  25;    [1897]  2  Ch.  593. 

(o)  Seo  Ex  p.  Fox  (1886),  55  L.  J.  Q.  B.  288;   17  Q.  B.  D.  4. 


BANKRUPTCY.  777 

or  had  made  any  joint  contract  with  him,  or  any  person  who  was 
surety  or  in  the  nature  of  a  surety  for  him"  (b).  This  provision 
applies  to  a  discharge  by  a  composition  or  scheme  of  arrangement 
under  sect.  16;  the  discharge  in  such  cases  being  eifected  by  opera- 
tion of  law  (c) .  But  if  a  creditor  agrees  to  a  composition  inde- 
pendently of  the  Act,  whereby  he  releases  the  debtor,  any  co-debtor 
or  surety  for  the  same  debt  is  also  released;  unless  the  composition 
contains  an  express  reservation  of  the  rights  of  the  creditor  against 
them  (d) .  And  a  composition  deed  made  by  agreement  inde- 
pendently of  the  Act  purporting  to  release  the  debtor  "  in  like 
manner  as  if  he  had  obtained  a  discharge  in  bankruptcy,"  was  con- 
strued to  be  an  unqualified  release  without  any  reserve  of  remedies, 
■and  therefore  it  released  co-debtors  and  sureties  (e). 

Upon  the  bankruptcy  of  the  principal  debtor,  if  the  surety  is  made 
to  pay  the  debt,  he  stands  in  the  place  of  the  creditor  to  claim  the 
•dividend  from  the  bankrupt's  estate  (/).  If  the  creditor  proves  for 
the  debt  and  receives  the  dividend,  the  surety  remains  liable  for  the 
unpaid  balance  of  the  debt;  either  in  full,  or  to  the  limit  to  which 
he  has  guaranteed  the  deht{g).  If  the  surety  has  guaranteed  part 
only  of  a  larger  debt,  or  has  guaranteed  credit  to  a  certain  amount 
■only  and  the  creditor  has  given  credit  to  a  larger  amount,  the  surety 
is  presumptively  entitled  to  the  dividend  on  the  amount  guaranteed 
in  reduction  of  his  liability,  and  the  creditor  cannot  claim  the  whole 
dividend  on  account  of  the  unguaranteed  balance  (h) ;  unless  he  has 
expressly  stipulated  in  the  guarantee  that  he  should  have  the  whole 
•dividend  besides  his  recourse  to  the  surety  (i).  In  such  cases  "it  is 
a  question  of  construction  for  the  court  to  say  whether  the  inten- 
tion was  to  guarantee  the  whole  debt  with  a  limitation  on  the  liability 
-of  the  surety,  or  to  guarantee  a  part  of  the  debt  only"  (fc).  The 
creditor  may  prove  the  whole  debt  in  the  bankruptcy  of  the  debtor, 

(6)  See  Zloyd  v.  Dimmack  (1877),  47  L.  J.  C.  398;   7  Ch.  D.  398. 

(c)  Ex  p.  Mcobs  (1874),  44  L.  J.  Bk.  34;  L.  R.  10  Ch.  211;  Simpsm  v. 
Henning  (1875),  44  L.  J.  Q.  B.  143;  L.  R.  10  Q.  B.  406. 

id)  See  ante,   p.    696. 

(e)  Cra-goe  v.  Jones  (1873),  42  L.  J.  Ex.  68;   L.  K.  l8  Ex.   81. 

(/)  See  ante,  p.   317. 

dg)  Ellis  V.  Emmamoel  (1876),  46i  L.  J.  Ex.  25;  1  Ex.  D.  157;  Ex  p.  National 
Prov.  Sank  (1881),  17  Ch.  D.  98;  Lam  Guarantee  Trust  #  Accident  Soo.  (1914), 
84  L.  J.  C.  1;   [1914]  2  Ch.  617. 

(A)  Thornton  v.  McKewan  (1862),  32  L.  J.  C.  69;  1  H.  &  M.  525;  Gray  v. 
Seckham  (1872),  42  L.  J.  C.  127;  L.  R.  7  Ch.  680. 

(0  Midland  Banking  Co.  v.  Chambers  (1869),  38  L.  J.  0.  478;  L.  E.  4  Ch. 
^98;  Ex  p.  National  Pro-v.  Bank  (1881),  17  Ch.  D.  98.  See  Commercial  Bank  of 
^Amtralia  v.   Official  Assignee  (1893),  62  L.  J.  P.  C.  61;    [1893]  A.   C.  181. 

(A)  Per  cur.  Ellis  v.  Emmanuel  (1876),  46  L.  J.  Ex.  25;  1  Ex.  D.  157. 
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though  the   surety  holds  security  from  the  latter,  and  could  prove 
only  for  the  balance  of  the  debt  after  valuing  the  security  (I) . 

After  the  order  of  discharge  no  remedy  can  be  had  in  the  courts 
of  this  country  for  any  foreign  debts  and  liabilities  upon  contracts 
whjch  were  provable  in  the  bankruptcy  (m).  The  Bankruptcy  Acts- 
of  the  United  Kingdom  are  of  universal  operation  throughout  the 
dominions  of  the  crown,  accordingly  a  debt  contracted  in  Scotland 
or  Ireland,  or  in  any  other  part  of  the  British  Empire  is  released  by 
the  order  of  discharge  (n) .  And  the  bankruptcy  has  a  co-extensive 
eSect  in  transferring  the  property  of  the  bankrupt  to  the  trustee, 
including  land  in  a  colony  so  far  as  it  is  transferable  by  the  colonial 
law(o). — Upon  the  same  principle,  a  Scotch  sequestration  under  an 
Imperial  statute  (p);  a  discharge  by  the  Irish  Bankrupt  Act,  since 
the  Union  (q) ;  and  a  discharge  in  a  British  Colony  under  an  Act  of 
the  Imperial  Parliament  {r)  will  release  a  debt  of  the  bankrupt  in 
this  country.  But  a  discharge  in  Scotland  under  process  of  cessia 
honorum,  which  is  peculiar  to  Scotch  law  and  confined  in  effect  to 
discharging  the  person  of  the  debtor  in  respect  of  Scotch  debts,  was 
held  to  be  no  bar  to  an  action  in  England  for  an  English  debt  (s). 

The  release  of  a  debt  by  the  bankruptcy  law  of  the  country  in 
which  it  was  contracted  extinguishes  the  debt  as  a  cause  of  action  in 
any  other  country;  but  the  release  of  a  debt  by  the  bankruptcy  law 
oil  any  other  country  than  that  in  which  it  was  contracted  operate* 
only  within  the  jurisdiction  of  that  bankruptcy  law,  and  is  no  release 
in  any  other  country  (i);  accordingly  it  is  no  answer  to  an  action 
upon  a  contract  made  in  this  country,  that  the  contract  was  dis- 
charged by  a  judicial  liquidation  in  France  (m);  or  that  it  was  dis- 

(0  Midland  Bank  Co.  v.  Chambers  (18'89),  38  L.  J.  0.  478;  L.  R.  4  Ch.  398; 
Bx  p.  Brnithwaite  (1877),  46  L.  J.  Bk.  109.  See  Ex  'p.  Cama  (1874),  43  L.  J.  C. 
683;  L.  E.  9  Cli.  686;   Re  Bonacina  (1912),  81  L.  J.  C.  674;    [1912]   2  Ck.  394. 

(m)  Per  cur.  Mlis  v.  McHenry  (1871),  40  L.  J.  C.  P.  109;   L.  R.  6  C.  P.  236. 

(«)  Ellis  V.  McHenry  (1871),  40  L.  J.  C.  P.  109;  L.  B.  6  C.  P.  228;  New- 
Zealand  Loan  Co.  v.  Morriwn  (1&97),  67  L.  J.  P.  C.  10;  [1897]  A.  C.  349.  See 
am  V.  Barron  (1868),  37  L.  J.  P.  C.  33;   L.  R.  2  P.  0.  157. 

(o)   Callender  v.  Lagos  (1891),  60  L.  J.  P.  C.  33;    [1891]  A.  0.  460. 

(jo)  Sidaway  v.  Hay  (1824),  2  L.  J.  0.  S.  K.  B.  215;   3  B.  &  C.  12. 

(?)  Ferguson  v.  Spencer  (1840),  1  Man.  &  6.  987;  Shnp-wn  v.  Mirahitn  (1868)^ 
38  L.  J.-  Q.  B.  76;  L.  R.  4  Q.  B.  257.  See  Ex  p.  McCulloch  (1880),  14  Ch.  D. 
717. 

(r)  Philpotts  V.  Reed  (1819),  1  Br.  &  B.  294. 

(s)  Phillips  V.  Allan  (1828),  7  L.  J.  0.  S.  K.  B.  2;  8  B.  &  C.  477. 

(<)  Smith  V.  Biichnnan  (1800),  1  East,  6;  New  Zealand  Loan  Co.  v.  Morrison 
(1897),  67  L.  J.  P.  C.  10;    [1898]  A.  C.  349. 

(m)  Tharsis  Co.  v.  Soc.  des  Mitaux  (18S9),  58  L.  J.  Q.  B.  435.  See  Gibbs  v. 
Soc.  des  Metaux  (1890),  59  L.  J.  Q.  B.  510;   25  Q.  B.  D.  399. 
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charged  under  a  Banlcruptcy  Act  of  a  colonial  legislature,  having  no 
jurisdiction  beyond  the  colony  (x) . — If  the  creditor  claims  the  benefit 
of  the  foreign  bankruptcy  and  accepts  a  share  of  the  estate,  he  submits 
to  the  jurisdiction  of  the  foreign  court,  and  is  bound  by  the  pro- 
ceedings; but  not  if  he  appears  only  for  the  purpose  of  opposing 
the  proceedings  (y) .  After  receiving  a  dividend  in  the  foreign 
bankruptcy  the  creditor  may  prove  in  an  English  bankruptcy  of  the 
debtor;  but  he  must  bring  the  dividend  received  into  the  common 
fund  (z) . 

(«)  Sartlet/  v.  Hodges  (1861),  30  L.  J.  Q.  B.  352;   1  B.  &  S.  375. 

ly)  Phillips  V.  Allan  (1828),  7  L.  J.  0.  S.  K.  B.  2;  8  B.  &  O.  477.  See 
Ex  p.  Robertson  (1875),  44  L.  J.  Bk.  99;  L.  B,.  20  Eq.  738;  Re  Gaudet  Freres 
Co.  (1879),  48  L.  J.  C.  818. 

(2)  Banco  de  Portuffal  v.  Woddell  (1880),  49  L.  J.  Bk.  33;   5  Ap.  Ca.  161. 
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PART  V. 

REMEDIES    FOR   BREACH   OF   CONTRACT. 

Chapter  I. 

DAMAGES  AND  INTEEEST. 
Sect.  I.— principles  OF  THE  LAW  OF  DAMAGES. 
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A  BREACH  of  contract  is  attended  with  two  kinds  of  remedy:  an 
action  for  damages  or  pecuniary  compensation;  and  an  action  for 
specific  performance  of  the  contract  according  to  its  terms,  so  far  as 
the  breach  will  admit.  The  former  is  the  only  remedy  of  the  common 
law;  the  latter  is  supplied  upon  principles  of  equity.  The  right  of 
action  for  damages  is  regulated  by  the  Law  of  Procedure,  which  is 
bej'ond  'the  scope  of  this  treatise;  but  the  damages,  forming  the 
substance  of  the  right,  are  ascertained  and  measured  according  to 
general  rules  and  principles,  which  in  their  application  to  contracts 
are  here  noticed. 

'  The  damages  recoverable  in  an  action  are  distinguished  for  some 
purposes  as  general  and  special  damages:  the  former  being  the  con- 
sequence of  a  breach  of  contract  or  other  injurious  act  irrespective 
of  any  special  circumstances,  as  the  loss  of  money  caused  by  non- 
payment of  a  debt,  or  the  deprivation  of  goods  caused  by  a  failure 
to  deliver   under  a  contract  of  sale;    the  latter  being  the  further 
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consequence  caused  by  the  breach  of  contract  happening  under  special 
circumstances,  as  where  goods  are  contracted  to  be  delivered  for  a 
special  purpose  which  fails  by  reason  of  the  default  in  delivery.  And 
it  is  a  rule  of  pleading,  that  special  damage  must  be  charged  with 
particularity  in  the  statement  of  claim,  otherwise  it  is  not  admitted 
to  proof.  General  damages  are  sufficiently  indicated  by  the  state- 
ment of  the  breach  of  contract,  which  imports  all  the  consequences 
that  might  generally  be  expected  to  happen;  and  if  the  plaintiff 
fails  to  prove  the  special  damage  charged,  he  may  still  recover  the 
general  damages. 

Parties  may,  within  limits  which  will  be  hereafter  defined  (a), 
themselves  fix  the  sum  to  be  paid  by  way  of  compensation  for  breach 
of  a  contract;  but  in  default  of  any  agreement  in  this  respect,  the 
measure  of  general  damages  is  the  pecuniary  difference  between  the 
state  of  the  plaintiff  upon  the  breach  of  the  contract,  and  what  it 
would  have  been  if  the  contract  had  been  performed  (6).  The 
measure  is  in  general  the  value  of  the  performance  to  the  plaintiff, 
not  the  cost  of  performance  to  the  defendant;  as  in  the  case  of  the 
breach  of"  a  contract  to  enclose  land  of  the  plaintiff  with  a  wall,  the 
measure  of  damage  was  held  to  be  the  increase  of  value  of  the  land 
by  reason  of  the  wall,  which  might  be  more  or  less  than  the  cost  of 
building  the  wall,  and  might  be  merely  nominal  (c) .  And  in  an 
action  by  a  landlord  against  his  tenant  on  the  implied  covenant  not 
to  commit  waste  during  the  term,  the  measure  of  damage  is  not  the 
cost  of  restoring  the  land  or  property,  but  the  deterioration  in  value 
of  the  reversion  (d) .  So  in  an  action  upon  a  covenant  to  repair,  the 
measure  of  damage  for  a  breach  during  the  term  is  not  the  then 
cost  of  repairs,  but  the  diminution  in  value  of  the  reversion;  but  at 
the  end  of  the  term  the  measure  of  damages  is  the  full  value  of  the 
repairs  (e)  .^In  certain  cases  the  amount  of  damages  recoverable 
is  fixed  by  statute,  as  in  the  case  of  carriers  by  land,  who  are  pro- 
tected by  the  Carriers  Act,  1830,  against  liability  for  extraordinary 


(a)  See  post,  p.    816. 

ib)  Hall  V.  Conder  (1857),  26  L.  J.  C.  P.  13S;  2  O.  B.  N.  S.  22;  Inchbald  v. 
Western  Neilgherry  Co  fee  Plantation  (1864),  34  1,.  J.  C.  P.  15;  17  0.  B.  N.  S. 
733;   Michael  v.  Hart  ^  Co.  (1902),  71  L.  J.  K.  B.  265;   [1902]  1  K.  B.  482. 

(c)  Wigsell  v.  Blind  School  (1882),  51  L.  J.  Q.  B.  330;  8  Q.  B.  D.  357.  See 
Re  CU-geriel  (1889),  58  L.  J.  C.  263;  40  CSi.  D.  45. 

id)   WUtham  v.  Kenliaw  (1886),  16  Q.  B.  D.  613. 

(e)  Joyner  v.  Weeks  (1891),  60  L.  J.  Q.  B.  510;  [1891]  2  Q.  B.  31;  Conquest 
V.  Ehhetts  (1896),  65  L.  J.  C.  808;  [1896]  A.  C.  490.  See  Henderson  v.  Thome 
(1893),  62  L.  J.  Q.  B.  586;    [1893]  2  Q.  B.   164. 


PRINCIPLES  OF  THE  LAW  OF  DAMAGES.  783 

risks  unless  the  value  of  the  goods  be  declared  (/) ;  or  the  owners  of 
British  sea-going  ships,  who  enjoy  a  similar  exemption,  and  also 
for  damage  by  fire;  and  further  may  limit  their  liability,  as  may 
the  owners  of  foreign  ships,  to  fixed  sums  calculated  on  tonnage,  by 
the  Merchant  Shipping  Act,  1894,  ss.  502,  503  {g);  or  assurance 
companies  in  the  course  of  being  wound  up,  by  the  Assurance  Com- 
panies Act,  1909,  s.  17  {h). — Cases  also  exist  in  which  damages 
are  incapable  of  exact  assessment,  and  the  damages  must  be  ascer- 
tained more  or  less  as  guess-work  (i) .  The  consideration  which 
the  plaintiff  gave  for  the  contract  is  not  material  in  assessing  damages 
or  compensation  for  the  breach;  as  in  the  case  of  an  action  for  not 
delivering  goods  sold,  where  the  damages  depend  upon  the  market 
value  at  the  time  of  the  breach,  and  not  upon  the  fact  that  an  enhanced 
price  has  been  paid  for  delivery  at  a  certain  date  (/{;).  But  where 
the  consideration  has  been  paid  for  a  performance  which  has  failed, 
the  money  paid,  and  in  some  cases  an  apportioned  part,  may  be 
recoverable,  not  as  damages,  but  as  an  implied  debt  for  money 
received  (Z). — In  assessing  damages  the  plaintiff  is  "entitled  to  the 
benefit  of  such  presumptions  as,  according  to  the  rules  of  law,  are 
made  in  courts  both  of  law  and  equity  against  persons  who  are  wrong- 
doers in  the  sense  of  refusing  to  perform,  and  not  performing,  their 
agreements.  Every  reasonable  presumption  may  be  made  as  to 
the  benefit  which  the  other  party  might  have  obtained  by  the  hona 
fide,  performance  of  the  agreement"  {m).  And  in  some  cases  juries 
have  awarded,  and  have  been  encouraged  to  award,  damages  out 
of  all  proportion  to  the  loss  suffered,  or  likely  to  be  incurred,  with 
a  view  to  ensure  an  actual  performance  of  the  bargain  {n) .  But  if 
there  are  several  ways  in  which  the  contract  might  be  performed,  or 
if  it  is  in  the  alternative  to  do  one  of  two  things  at  the  election  of 
the  defendant,  and  neither  way  or  alternative  is  elected  or  performed, 
the  measure  of  damages  is  the  loss  attributable  to  the  non-performance 


(/)  Hart  V.  Baxendale  (1851),  21  L.  J.  Ex.  123;  6  Ex.  769;  L.  #  N.  W.  Ry. 
V.  Ashton  #  Co.  (1919),  88  L.  J.  K.  B.  1157;    [1920]  A.  C.  84. 

{g)  The  Satanita   (1896),  66  L.  J.  P.  1;    [1897]  A.  C.   59. 

(A)  Newport  Navigation  Co.'s  Claim  (1915),  84  L.  J.  0.  544;    [1915]  2  Ch.   12. 

(«)  Low  V.  Barchard  (1803),  8  Ves.  133;  Melachrhw  v.  Niclcoll  (1920),  89 
L.  J.  K.  B.  906;   [1920]  1  K.  B.  693. 

{K)  Brady  v.  OasUer  (1864),  33  L.  J.  Ex.  300;   3  H.  &  C.  112. 

(0  Devaux  v.  Conolly  (1849),  19  L.  J.  C.  P.   71;   8  C.  B.  640. 

(rn)  Ld.  Sdborne,  L.  C.,  Wilson  v.  Northampton  ^-  Banbury  Ry.  (1874),  43 
L.  J.  C.  505;  L.  R.  9  Ch.  285;  Chaplin  v.  IlicTcs  (1911),  80  L.  J.  K.  B.  1292: 
[1911]  2  K.  B.  780. 

(«)  Zoosemore  v.  Radford  (1842),  11  L.  J.  Ex.  284;  9  M.  &  "W.  657;  Robertson 
V.  Dumaresq   (1864),  2  Moo.  P.  C.   N.   S.   66. 
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of  that  which  is  least  beneficial  to  the  plaiatiff  and  least  burthen - 
some  to  the  defendant  (o) .  And  where  one  of  two  alternatives 
becomes  impossible  by  the  act  of  the  promiser,  the  promise  to  per- 
form the  other  alternative  becomes  absolute,  and  the  damages  are 
fixed  upon  this  footing  (p) . 

'General  damages  are  restricted  to  the  proximate  consequences  of 
the  breach  of  contract,  and  the  remote  consequences  are  not  to  be 
regarded;  according  to  the  maxim,  "In  jure  non  remota  causa  sed 
proxima  spectatur"  (q).  "The  damages  must  be  something  imme- 
diately flowing  out  of  the  breach  of  contract  complained  of,  something 
immediately  connected  with  the  breach  of  contract,  and  not  merely 
connected  with  it  through  a  series  of  causes  intervening  between 
the  immediate  consequence  of  the  breach  of  contract  and  the  damage 
or  injury  complained  of "  (r).  "  It  is  a  vague  rule  ....  it  is 
something  like  having  to  draw  a  line  between  night  and  day;  there 
is  a  great  duration  of  twilight  when  it  is  neither  night  nor  day  "  (s). 
And  it  is  for  the  court  to  decide  as  a  matter  of  law,  upon  the  cir- 
cumstances of  each  case,  whether  the  consequences  are  sufficiently 
proximate  to  be  claimed  as  damages  (t).  An  exception,  and 
apparently  the  only  exception  (m),  to  this  rule  is  the  liability  of  a 
shipowner  where  there  has  been  a  deviation  not  authorised  by  the 
terms  of  the  contract;  the  shipowner  thereupon  comes  under  an 
absolute  liability  for  the  safety  of  goods,  whether  the  damage  occurs 
before  or  after  the  deviation,  and  loses  the  benefit  of  any  qualifica- 
tion upon  his  common  law  liability  contained  in  any  contract  (a;) . — 
In  an  action  against  a  railway  company  for  breach  of  contract  in  not 
carrying  a  passenger  to  a  certain  place  at  a  certain  time,  it  was  held 
that  a  claim  of  the  passenger  for  loss  of  business  consequent  upon 
his  failing  to  keep  appointments  was  too  remote  («/);  and  where  in 

(o)  Maule.  J.    Cochhun  v.  Alexander  (1848),  18  L.  J.  C.  P.  74;   6  C.  B.  814. 

(p)  Ball  V.  Con-der  (1857),  26  L.  J.  C.  P.  138;  2  C.  B.  N.  S.  22;  Mcllquham 
V.  Taylor  (1894),  64  L.  J.  C.  296;   [1895]  1  Ch.   53. 

(?)  Bacon's  Maxims,  reg.   1;   Moller  v.  JecTcs  (1865),  19  C.  B.  N".  S.   332. 

(/•)  Cockburn,  C.  J.,  Habbs  v.  L.  #  8.  W.  Ry.  (1875),  44  L.  J.  Q.  B.  52  r 
L.  E.  10  Q.  B.  117.  See  Harrison  v.  Munoaster  (1891),  61  L.  J.  Q.  B.  102; 
[1891]  2  Q.  'B.  680;  De  la  Bere  v.  Pearson,  Ltd.  (1908),  77  L.  J.  K.  B.  380j 
[19081  1  K.  B.  280. 

(s)  Blackburn,  J.,  Hobbs  v.  L.  i  S.  W.  Ry.  (1875),  44  L.  J.  Q.  B.  49;  L.  E. 
10  Q.  B.  121. 

(0  Per  cur.  Hadley  v.  Baxendale  (1854),  23  L.  J.  Ex.  179;   9  Ex.  354. 

(m)  Thi'  Europa  (1907),  77  L.  J.  P.  26;  [1908]  P.  84;  Kish  v.  Taylor  (1912), 
81  L.  J.  K.  B.  1027;    [1912]  A.  C.  604. 

(ic)  Thorley  v.  Orchis  S.S.  Co.,  Ltd.  (1907),  76  L.  J.  K.  B.  595;  [1907]  1 
K.  B.  595;  IvtrDtaiwiiole  Gif.nno  en  Superphosphaafenwerken  v.  Macandrew 
(1909),  78  L.  J.  K.  B.  691;    [1909]  2  K.  B.  860. 

(«/)   RamViH  V.   O.  N.  Ry.  (1856),  26  L.  J.  Ex.  20;   1  H.  &  N.  408. 
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such  case  the  passenger  was  compelled  to  walk  to  his  destination,  it 
M'as  held  that  he  was  entitled  to  damages  for  the  personal  incon- 
venience, but  that  a  consequential  illness  was  too  remote  to  be  charge- 
able (z) .  In  an  action  for  breach  of  a  contract  to  provide  stabling 
for  horses,  it  was  held  that  damage  to  the  horses  from  exposure  for 
want  of  the  stabling  was  a  sufficiently  proximate  consequence  (a) . 
In  an  action  upon  a  breach  of  warranty  of  the  fitness  of  salmon  for 
the  purpose  of  food,  the  plaintiff  recovered  as  part  of  his  damages  a 
sum  for  the  loss  of  his  wife's  services,  and  the  necessity  of  employing 
extra  servants  by  reason  of  her  death  following  upon  eating  the 
isalmon  which  was  in  fact  unfit  for  human  consumption  (6).  In 
an  action  against  a  bailee  of  goods  for  not  warehousing  the  goods  in 
the  place  stipulated;  it  was  held  that  having  broken  his  contract 
by  warehousing  them  in  another  place,  where  they  were  destroyed  by 
fire,  he  had  placed  the  goods  at  his  own  risk,  and  was  responsible  for 
the  loss  (c) . — Where  the  damages  are  not  obvious,  and  no  exception 
can  be  taken  to  the  ruling  of  the  judge,  the  court  will  not  interfere 
with  the  verdict  of  the  jury  in  assessing  the  damages,  either  on 
the  ground  that  they  are  excessive  {d)  or  inadequate  (e) . 

"Where  two  parties  have  made  a  contract  which  one  of  them 
has  broken,  the  damages  which  the  other  party  ought  to  receive  in 
respect  of  such  breach  should  be,  either  such  as  may  fairly  and 
reasonably  be  considered  arising  naturally,  i.e.,  according  to  the 
usual  course  of  things,  from  such  breach  of  contract  itself;  or  such 
as  may  reasonably  be  supposed  to  have  been  in  the  contemplation 
of  both  parties,  at  the  time  they  made  the  contract,  as  the  probable 
result  of  the  breach  of  it"  (/).  Upon  this  principle  it  was  held 
that  damages  were  chargeable  for  the  detention  of  a  ship  by  reason 
of  defects  in  the  repair  which  the  defendant  had  contracted  to  do  (g) . 
And  damages  were  held  chargeable  for  loss  of  profits  from  the  sale 
of  a  machine,  for  which  the  defendant  had  contracted  to  supply  an 

(2)  Sobbs  V.  L.  #  S.  W.  By.  (1875),  44  L.  J.  Q.  B.  49;  L.  R.  10  Q.  B.  111. 

(a)  MoMa/wn  v.   Field  (1881),  50  L.  J.  Q.  B.   552;   7   Q.  B.   D.  591. 

(J)  Jackmn  V.  Watson  #  Co.  (1909),  78  L.  J.  K.  B.  587;    [1909]  2  K.  B.  193. 

(e)  Lillei/  V.  Soubleday  (1881),  51  L.  J.  Q.  B.  310;   7  Q.  B.  D.  510. 

{d)  Walker  v.  Broadhurst  (1853),  8  Ex.  889;  Chaplin  v.  Hides  (1911),  S» 
L.  J.  K.  B.  1292;   [1911]  2  K.  B.  786. 

(e)  Nichol  v.   Bestwick  (1858),  28  L.  J.  Ex.  4. 

(/)  Per  cur.  HaMey  v.  Baxendale  (1854),  23  L.  J.  Ex.  179;  9  Ex.  354; 
Conquest  v.  Ebbetts  (1896),  65  L.  J.  C.  808;    [1896]  A.  C.  490. 

{g)  Wilson  V.  General  Screw  Coll.  (1878),  47  L.  J.  Q.  B.  239. 
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indispensable  part,  and  without  which  he  knew  the  machine  would 
be  useless  {h) .  Upon  the  same  principle  where  goods  were  sold  as 
of  a  certain  kind  and  quality,  which  the  seller  knew  were  bought  for 
the  purpose  of  resale  in  the  ordinary  course  of  business;  the  seller 
was  held  chargeable  as  damages  with  the  costs  of  the  buyer  in  reason- 
ably defending  an  action  brought  against  him  upon  a  resale  by 
reason  of  the  goods  not  answering  to  the  kind  and  quality  for  which 
they  were  sold  (i) .  So  colliery  proprietors  were  held  bound  to 
indemnify  a  coal  merchant  who  to  their  knowledge  required  the 
coals  which  they  had  agreed  to  sell  him  for  the  purpose  of  coaling  a 
particular  ship,  against  the  damages  and  costs  of  an  action  by  the 
shipowners  for  breach  of  his  contract  to  coal  the  ship  (fc).— But  mere 
notice  or  knowledge  of  the  special  circumstances  or  purpose  of  one 
of  the  parties  in  making  the  contract  does  not  render  the  other 
party  liable  for  the  special  consequences  of  a  breach,  or  for  the  failure 
of  the  special  purpose,  unless  he  has  expressly  or  impliedly  contracted 
upon  the  basis  of  such  special  circumstances,  and  undertaken  to  be 
bound  for  the  consequences;  "in  order  that  the  notice  may  have 
any  effect,  it  must  be  given  under  such  circumstances  as  that  an 
actual  contract  arises  on  the  part  of  the  defendant  to  bear  the  excep- 
tional loss  "  {I).  Thus  in  an  action  against  a  carrier  for  not  deliver- 
ing a  parcel  of  goods,  the  mere  knowledge  on  his  part  that  the  parcel 
contained  a  part  of  the  machinery  of  a  mill,  without  which  the  mill 
could  not  be  erected,  was  held  not  sufficient  to  charge  him  with  the 
consequences  of  the  stoppage  of  the  mill  until  the  machinerj-  could 
be  replaced;  and  the  damages  were  restricted  to  the  cost  of  replacing 
the  part  lost,  with  interest  upon  that  amount  whilst  remaining 
unpaid  (m) .  So  a  carrier  of  raw  material  for  a  manufacturer  is 
not  responsible  for  the  stoppage  of  a  mill  for  want  of  the  material, 
without  a  special  notice  of  the  circumstances  given  on  delivery  of 
the  material  to  the  carrier  and  his  undertaking  the  risk  (n) .  And 
upon  the  same  principle,  a  collector  of  telegraphic  messages  for 
despatch  was  held  not  to  be  responsible  for  the  special  consequences 

(A)  HtjdrauUc  Engineering  Co.  v.  McHaffle  (1879),  4  Q.  B.  D.  670.  See  Cory 
V.   Thames  Iron  Worles  Co.  (1867),  37  L.  J.   Q.  B.  68;  L.   R.  3  Q.  B.    181. 

(s)  Hamtnond  v.  Bussey  (1887),  57  L.  J.  Q.  B.  58;   20  Q.  B.   D.  79. 

Qc)  Agius  V.  Great  Western  Coll.  (1899),  68  L.  J.  Q.  B.  312;  [1899]  1  Q.  B. 
413. 

(0  Per  cur.  Rome  v.  Midlnnd  My.  (1872),  42  L.  J.  C.  P.  54;  L.  R.  8  C.  P. 
131.     See  Grebert-Borgnis  v.  Nment  (1885),  54  L.  J.  Q.  B.  611;   15  Q.  B.  D.  85. 

(m)  British  Columbia  Mill  Co.  v.  Nettleship  (1868),  37  L.  J.  C.  P.  235; 
L.  R.  3  C.  P.  499. 

(«)  Gee  V.  Lanes.  #  Yorl-n.  Ry.  (1860),  30  L.  J.  Ex.  11 ;  6  H.  &  N.  211.  See 
G.  W.  My.  V.  Medmayne  (1866),  35  L.  J.  C.  P.  123;   L.  R.  1  C.  P.    320. 
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■of  the  loss  of  a  message  wtitten  in  cipher,  he  having  no  knowledge  of 
the  contents  (o).  But  a  carrier  who  had  undertaken  to  carry  certain 
^oods  to  a  public  exhibition  was  held  to  have  sufficient  notice  of  the 
purpose  to  render  him  responsible  for  the  loss  of  probable  profits 
of  exhibiting  the  goods,  which  he  failed  to  deliver  in  time  (p). 

The  damages  for  a  breach  of  contract  are  restricted  to  matters 
which  are  capable  of  pecuniary  valuation ;  no  damages  can  in  general 
be  awarded  for  mere  disappointment  or  vexation  of  mind.  "In 
the  case  of  a  wrong  (independent  of  contract)  the  damages  are 
■entirely  with  the  jury,  and  they  are  at  liberty  to  take  into  con- 
sideration the  injury  to  the  party's  feelings,  and  the  pain  he  has 
■experienced,  as,  for  instance,  the  extent  of  violence  in  an  action  of 
assault;  and  many  topics  and  many  elements  of  damage  find  place 
in  an  action  for  tort  or  wrong  of  any  kind  which  have  no  place  what- 
ever in  an  ordinary  action  of  contract"  (g).  The  contract  to  marry 
has  always  been  considered  an  exception;  and  in  assessing  the 
damages  for  a  breach  of  promise  to  marry  not  merely  the  loss  of 
•an  establishment  in  life,  but  the  injury  to  a  person's  feelings  in 
jegard  to  such  contract  may  be  compensated  (r) ;  in  the  case  of  a  long 
engagement  "  the  wasted  years  and  the  impossibility  of  forming  any 
other  engagement  during  the  intermediate  time  should  be  taken  into 
account,  and  not  merely  the  age  of  the  parties,  and  the  then  existing 
Talue  of  the  marriage "  (s).  In  the  case  of  seduction  under  the 
promise  of  marriage,  the  deteriorated  position  and  prospects  of  the 
plaintiff  are  proper  matter  for  compensation  (t) . — Personal  trouble 
■and  inconvenience  caused  by  a  breach  of  contract  may  be  compensated 
in  the  damages:  as  in  an  action  for  not  carrying  a  passenger  to  his 
destination,  the  trouble  and  inconvenience  of  having  to  walk 
there  (m)  ;  and  in  an  action  for  not  carrying  a  passenger  safely,  he  is 
to  be  compensated  for  bodily  pain  and  suffering  as  well  as  for 
pecuniary  loss,  and  for  loss  of  probable  professional  earnings  and 
emoluments  (a;) .  Upon  the  same  principle  in  an  action  upon  a  cove- 
Co)  Sanders  v.  Stuart  (1876),  45  L.  J.  C.  P.  682;    1  C.  P.  D.  326. 

(p)  Simpson  V.  L.  #  N.  JV.  Sy.  (1876),  45  L.  J.  Q.  B.  182;    1  Q.  B.    D.   274. 

(?)  Per  cur.   Hamlin  v.  G.  N.  By.   (1856),  26  L.   J.  Ex.   20;    1  H.  &  N.    408. 

(»•)  Smith  V.    Woodflne   (1857),  1  C.  B.  N.   S.   660. 

(s)  Per  cur.  Frost  v.  Knight  (1872),  41  L.  J.  Ex.  SI;   L.  R.   7  Ex.  116. 

(0  Berry  v.  Da  Costa  (1866),  35  L.  J.  C.  P.  191;  L.  R.  1  C.  P.  331;  Milling- 
ton  V.  Loring  (1880),  50  L.  J.  Q.  B.  214;   6   Q.  B.   D.  190. 

{u)  liohhs  V.   L.  #  S.  W.  Sy.   (1875),  44  L.   J.  Q.   B.  49;  L.  R.   10   Q.   B. 

(«)  Phillips  V.  L.  ^  S.  W.  Ry.  (1880),  49  L.  J.  Q.  B.  233;  5  Q.  B.  D.  78: 
.5  C.  P.  D.  280. 
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najit  not  to  build  upon  a  particular  spot,  and  in  proceedings  involv- 
ing the  value  of  land,  the  advantages  of  privacy  and  prospect  may  be 
considered  in  the  valuation  of  damages,  though  they  cannot  b& 
claimed  by  way  of  legal  right  or  easement  («/,) . 

Damages  may  be  claimed  and  assessed  for  the  reasonable  and 
probable  prospective  consequences  of  a  breach  of  contract,  as  vi^ell 
as  for  the  loss  in  fact  accrued  at  the  time  of  action;  but  not  for 
prospective  future  breaches  or  continuance  of  breaches  (2) .  In  an 
action  for  the  breach  of  a  contract  to  procure  for  the  plaintiff  a  cer- 
tain office,  it  was  held  that  the  fuU  value  of  the  office  was  charge- 
able, though  it  was  subject  to  periodical  renewal,  for  there  was  a 
probability  of  continuance  (a) .  In  an  action  for  wrongful  dismissal 
from  service,  the  damages  are  restricted  to  the  actual  loss  suffered 
by  the  wrongful  determination  of  the  service;  no  damages  are  recover- 
able for  injured  feelings  or  the  probable  difficulty  of  getting  another 
service  (&).  The  damages  are  to  be  assessed  by  reference  tct 
salary  (e),  and  may  also  include  gratuities  paid  by  third  persons  {d)y 
but  commission  is  to  be  excluded  unless  it  is  a  term  (express  or 
implied)  of  the  contract  of  service,  that  the  employer  shall  continue 
his  business  (e) . 

Hence  the  damages  finally  assessed  in  an  action  are  conclusive  as 
to  the  amount,  and  no  loss  subsequently  arising  from  the  same  cause 
can  be  claimed  in  another  action;  the  amount  assessed  is  presumed 
in  law  to  be  a  complete  compensation  for  aU.  the  consequences  of  the 
wrong  (/).  And  if  an  action  is  barred  by  lapse  of  time,  or  by  an 
accord  and  satisfaction,  or  by  other  form  of  discharge,  all  claim  for 
damages  subsequently  arising  from  the  same  cause,  though  not  then 
discovered  or  discoverable,  is  also  barred  (g). — But  damages  cannot 
be  assessed  in  respect  of  the  probable  continuance  of  the  breach  which 

Oj)  Manners  v.  Johnson  (1876),  45  L.  J.  C.  404;   1  Ch.  D.  673. 

(z)  Lloyd  V.  Bimmach  (1878),  47  L.  J.  C.  398;   7  Ch.  D.  398. 

(a)  Richardson  v.  Mellish  (1824),  3  L.  J.  0.  S.  C.  P.  265;   2  Bing.  229. 

(J)  Addis  V.   Gramophone  Co.  (1909),  78  L.  J.  K.  B.  1122;    [1909]  A.  C.  488. 

(o)  Devonald  v.  Rosser  (1906),  75  L.  J.  K.  B.  688;    [1906]  2  K.  B.  728. 

(d)  Manubens  v.   Leon   (1919),  88  L.  J.  K.  B.   311;    [1919]    1  K.    B.  208. 

(e)  MoClure's  case  (1870),  39  L.  J.  C.  685;  L.  R.  5  Ch.  737;  Rhodes  v. 
•Forwood  (1876),  47  L.  J.  Ex.  396;  1  App.  Gas.  256;  Devonald  v.  Rosser 
(1906),  75  L.  J.  K.  B.  688;  [1906]  2  K.  B.  728;  Addis  v.  Gramophone  Co. 
(1909),  78  L.  J.  K.  B.  1122;  [1909]  A.  C.  4«8;  Raphael's  claim  (1916),  85 
L.  J.  C.  625;    [1916]  2  Ch.  309. 

(/)  Brett,  J.,  Gibbs  v.  Cruikshank  (1873),  42  L.  J.  C.  'P.  273;  L.  R.  S 
C.  P.  463;  Florence  v.  Jennings  (1857),  26  L.  J.  C.  P.  274;  2  C.  B.  N.  S. 
454;   Ex  p.  Fewings  (1884),  53  L.  J.  0.  545;   25  Ch.  D.  338. 

(jr)  Ante,  p.    735. 
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Tvo'uld  give  a  new  cause  of  action,  as  in  the  case  of  a  continuing  breach 
■of  a  covenant  to  keep  premises  in  repair,  or  for  quiet  enjoyment;  and 
the;  damage  for  a  continued  breach  must  be  sought  in  a  new  action,  to 
which  the  judgment  recovered  in  a  former  action,  including  damages 
for  the  breach  up  to  the  time  of  that  action  only,  would  be  no  bar  Qi) . 
Where  the  interest  is  not  a  mere  accessory  to  a  debt,  a  personal 
judgment  for  the  debt  and  interest  to  date,  does  not  preclude  other 
proceedings  for  interest  accruing  subsequently  to  the  date  of  the 
judgment  under  the  terms  of  a  contract  (i) . 

The  party  claiming  for  a  breach  of  contract  may  charge  as  damages 
the  cost  of  making  good  the  breach  in  a  reasonable  manner  at  his 
own  expense;  "the  principle  is,  that  if  the  party  does  not  perform 
his  contract  the  other  may  do  so  for  him  as  near  as  may  be,  and 
charge  him  for  the  expense  incurred  in  so  doing"  (fc).  Where  a 
railway  company  fails  to  carry  a  passenger  to  his  destination,  he  may 
incur  reasonable  expense  in  travelling  there  by  another  mode  of 
conveyance,  and  charge  the  amount  to  the  company  as  damages;  and  if 
he  does  not  avail  himself  of  such  means,  he  can  only  recover  the 
pecuniary  loss  in  fact  sustained  iJL) .  In  the  case  of  a  person  travelling 
for  amusement  missing  a  train  by  default  of  the  company,  and  taking 
a  special  train  when  there  was  an  ordinary  train  starting  in  an  hour, 
the  expense  was  held  to  be  unreasonable  and  not  chargeable  as 
damages  (m) .  Where  a  bank,  having  issued  letters  of  credit  to  a 
merchant  abroad,  failed  to  acoept  his  drafts,  it  was  held  that  h;e 
might  arrange  with  another  house  to  meet  the  bills  and  charge  the 
former  with  the  commission  and  expenses  as  damages  (?z).  So  where 
the  seller  has  failed  to  deliver  goods  under  a  contract  of  sale,  the 
buyer  may  supply  himself  with  the  goods  at  the  market  price  and 
charge  the  seller  with  the  difference;  or  if  such  goods  cannot  be 
obtained,  he  may  purchase  the  best  substitute,  within  reasonable 
limits  (o) . 

{h)  Goward  v.  Gregory  (1866),  36  L.  J.  C.  P.  1;  L.  K.  2  0.  P.  153;  Child  v. 
Stenning  (1879),  48  L.  J.  C.  392;  11  Oh.  D.  82;  Henderson  v.  Thome  (1892), 
62  L.  J.  Q.  B.  586;   [1892]  2  Q.  B.  162. 

(0  Economic  Life  Assce.  v.  Usborne  (1901),  71  L.  J.  P.  C.  34;  [1902]  A.  C. 
14T. 

{Je)  Melliah,  L.  J.,  Le  Blanche  v.  L.  #  N.  W.  'Ry.  (1876),  45  L.  J.  0.  P.  521 ; 
1  C.  P.  D.  313. 

(0  Ramlin  v.  (?.  N.  Ry.  (1856),  26  L.  J.  Ex.  20;    1  H.   &  N.  408. 

{m)  Le  Blanche  v.  L.  ^  N.  W  Ry.  (1876),  45  L.  J.  0.  P.  521;  1  C.  P.  B. 
286. 

(«)  Prehn  v.  Royal  Bank  of  Liverpool  (1870),  39  L.  J.  Ex.  41;  L.  R.  5  Ex.  92. 

(o)  Hinde  V.  Liddell  (1875),  44  L.  J.  Q.  B.  105;  L.  R.  10  Q.  B.  265. 
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A  party  to  a  contract  is  bound  to  take  all  reasonable  means  of 
mitigating  the  damages  consequent  upon  a  breach  by  the  other  party ; 
and  he  cannot  recover  any  paS?t  of  the  damage  which  is  due  to  his 
neglect  of  such  means  (p) .  In  an  action  for  wrongful  dismissal  from 
service,  the  damages,  though  measured  presumptively  by  the  amount 
of  wages  for  the  period  of  engagement,  may  be  reduced  by  the  value  of 
other  service  which  the  plaintiff  could  obtain  (q).  Upon  this  prin- 
ciple in  an  action  for  not  accepting  goods  sold,  the  seller  cannot  recover 
the  full  price  as  damages,  but  only  the  difference  between  that  and 
the  price  for  which  he  could  sell  them  to  another  person  (r) ;  and  in 
an  action  for  not  delivering  goods  sold,  the  buyer  can  only  recover 
the  difference  between  the  contract  price  and  the  price  at  which  he 
could  buy  them  (s).  So  where  the  charterer  fails  to  provide  a  cargo 
within  the  stipulated  time,  the  damages  are  measured  by  the  amount 
due  for  freight  after  deducting  expenses  and  any  loss  due  to  neglect 
by  the  master  to  procure  another  cargo  (i). 

The  defendant  is  entitled  to  the  benefit  of  any  matter  which  goes- 
in  mitigation  of  damages  (m)  .  In  an  action  for  wrongful  dismissal 
from  service,  the  master  may  prove  in  mitigation  of  damages  that 
the  plaintiff  after  the  dismissal  continued  to  be  employed  or  was 
offered  employment,  at  the  same  remuneration  as  before  (x) .  In 
an  action  for  the  price  of  goods  sold  with  a  warranty  of  quality, 
evidence  of  a  breach  of  the  warranty  may  be  given  in  reduction  of  the 
price  so  far  as  such  evidence  is  material  to  show  a  diminution  in  'the 
value  of  the  goods  unless  the  contract  provides  otherwise  {y) .  So  in 
an  action  for  the  price  of  goods  sold  by  sample  or  description  or 
value,  or  for  work  and  labour  of  a  specified  kind,  it  may  be  shown  in 
reduction  of  the  agreed  price,  that  the  subject  of  the  contract  was- 
diminished  in  value  by  reason  of  a  breach  or  insufficient  performance 

(p)  British  Westinghouse  El.  #  Mfg.  Go.  v.  Underground  El.  Itys.  (1912), 
81  L.  J.  K.  B.  1192;  [1912]  A.  C.  673;  Payzu,  Ltd.  v.  Saunders  (1919),  88 
L.  J.  K.  B.  311;   [1919]  1  K.  B.  208. 

(?)  Brace  v.  Caldei-  (1895),  64  L.  J.  Q.  B.  582;    [1895]  2  Q.  B.  253. 

(r)  Brown  v.  Miiller  (1872),  41  L.  J.  Ex.  214;   L.  R.  7  Ex.  319. 

(s)  Valpy  V.  Oakeleij  (1851),  20  L.  J.  Q.  B.  380;  16  Q.  B.  941;  Waddell  v.. 
Blockey  (1879),  48  L.  J.  Q.  B.  517;  9  Q.  B.  D.  678;  Erie  County  Nat.  Gas  Co. 
V.  Carroll  (1910),  80  L.  J.  P.  C.  59;   [1911]  A.  C.  105. 

(0   Wilson  V.  Hicks  (1857.),  26  L.  J.  Ex.  242. 

(«)  Oldersfiaw  v.  Holt  (1840),  11  L.  J.  Q.  B.  221;  12  A.  &  E.  590;  British 
Westinghouse  El.  ^  Mfg.  Co.  v.  Underground  El.  Rys.  (1912),  81  L.  Q.  K.  B. 
1132;    [1912]   A.   C.  673. 

{x)  Iteid  V.  Explosives  Co.  (1887),  56  L.  J.  Q.  B.  388;  19  Q.  B.  D.  264; 
Brace  v.   Calder  (1895),  64  L.  J.  Q.  B.  582;    [1895]  2  Q.   B.  253. 

iy)  Sale  of  Goods  Act,  1893,  sa.  53,  55;  Street  v.  Blay  (1831),  2  B.  &  Ad. 
456;  Bostock  v.  Nicholson  (1904),  73  L.  J.  K.  B.  524;  [1904]  1  K.  B.  725.  See- 
Coiniat  v.  My}iam  (1914),  84  L.  J.  K.  B.  2253;   W.  N.  [1914]  p.  46. 
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of  the  contract  by  the  claimant;  but  the  remedy  for  damage  caused 
by  a  breach  of  contract  or  warranty  which  does  not  qualify  the  value 
of  the  subject  can  only  be  recovered  by  way  of  counterclaim  {z).  But 
the  plaintiff  is  not  bound  to  mitigate  damages  by  postponing  a 
sale  (or  purchase)  beyond  the  date  of  breach,  with  a  view  to  obtain 
a  more  favourable  market  price  (a). — The  defendant  cannot  claim 
to  reduce  the  damages  on  account  of  an  accidental  benefit  accruing  to 
the  plaintiff,  independently  of  the  contract;  as  in  an  action  for  breach 
of  covenant  to  deliver  up  demised  premises  in  repair  at  the  end  of 
the  term,  the  measure  of  damages  is  the  cost  of  putting  the  premises 
into  the  state  of  repair  in  which  they  ought  to  have  been  left;  and 
the  damages  cannot  be  reduced  on  the  ground  that  in  consequence  of 
changes  in  the  property  the  repairs  would  be  useless;  or  that  the 
plaintiff  after  the  expiration  of  the  lease  pulled  down  the  premises  (6) ; 
or  that  the  plaintiff  had  granted  a  new  lease  to  a  third  party  from' 
the  end  of  the  term,  and  that  the  new  lessee  covenanted  to  pull  down 
and  alter  the  premises  (c) .  In  an  action  upon  an  undertaking  to  pay 
a  person's  debts,  it  was  held  that  the  damages  were  the  full  amount  of 
the  debts,  though  the  debtor  afterwards  became  bankrupt;  and  that 
the  trustee  in  fcankruptoy  was  entitled  to  the  same  damages  {d). 
So  the  seller  of  goods  who  fails  to  deliver  according  to  his  contract 
cannot  mitigate  damages  by  claiming  the  benefit  of  a  resale  of  the 
goods  at  less  than  the  market  price  (e) .  In  a  joint  action  for  damages 
a  mitigation  of  the  several  loss  of  one  of  the  plaintiffs  is  not  avail- 
able to  the  defendant  in  reduction  of  the  joint  damages  (/). 

In  an  action  for  breach  of  contract,  if  the  plaintiff  proves  the 
breach  but  fails  to  prove  any  appreciable  damage  in  fact,  he  is 
entitled  to  judgment  for  damages  in  law,  which  as  they  exist  only 
in  name,  and  not  in  amount,  are  called  nominal  (gr).     Prior  to  the 


(s)  Allen  V.  Cameron  (1832),  2  L.  J.  Ex.  263;  1  Cr.  &  M.  832;  Mondel  v. 
Steel  (1841),  10  L.  J.  Ex.  426;  8  M.  &  W.  658.  See  Davis  v.  Hedges  (1871), 
40  L.  J.  Q.  B.  276;  L.  B.  6  Q.  B.  687. 

(a)  Jamal  v.  Moolla  JCkiwood,  Sam  #  Co.  (1915),  85  L.  J.  P.  G.  29;  [1916] 
1  A.  C.  175. 

(6)  RawUngs  v.  Morgan  (1865),  34  L.  J.  C.  P.  185;  18  C.  B.  N.  S.  776; 
Morgun  v.  Rardy  (1886),  17  Q.  B.  D.  780;  affirmed  on  this  point  (1887),  35 
W.  R.  688. 

(o)  Joyner  v.   WeeTcs  (1891),  60  L.  J.  Q.  B.  510;    [1891 J  2  Q.  B.  31. 

{d)  Ashdown  v.   IngamelU  (1880),  50  L.  J.  Ex.   109;   5  Ex.   D.  286. 

(e)  Williams  Bros.  v.  Agius,  Ltd.  (1914),  83  L.  J.  K.  B.  715;  [1914]  A.  0. 
510. 

(/)  Jebsen  v.  Sast  India  Socks  (1875),  44  L.  J.  0.  P.  181;  L.  R.  10  C.  P. 
300. 

(g)  Maule,  J.,  Beaumont  v.   Greathead  (1846),  15  L.  J.  C.  P.  130;  2  C.  B. 
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Judicature  Act,  1873,  the  question  was  of  greater  importance,  as 
the  plaintiff,  if  entitled  to  nominal  damages,  was  technically  right 
and  might  recover  his  costs  of  action;  but  since  that  statute  the 
court  may  order  a  successful  plaintiff,  who  merely  recovers  nominal 
damages,  or  where  the  proceedings  result  in  the  discussion  of  a 
mert!  academical  question,  to  pay  the  general  costs  of  the  defendant, 
even  where  the  action  is  tried  before  a  jury  (A).  The  following 
instancef  illustrate  the  right  to  nominal  damages: — An  action  against 
a  banker  who,  having  sufficient  funds  in  his  hands  for  the  purpose^ 
refuses  to  cash  a  customer's  cheque,  substantial  damages  being  given 
only  if  the  refusal  is  in  fact  injurious  to  the  customler's  credit  (i); 
an  action  for  not  signing  bills  of  lading  according  to  a  charter-party^ 
the  master  having  been  willing  to  deliver  the  cargo  on  payment  of 
ireight,  and  no  damage  proved  (k) ;  an  action  for  breach  of  a  covenant 
to  pay  the  premiums  of  a  life  insurance  as  security  for  a  debt,  the 
•debt  and  interest  having  been  paid  since  the  breach  (Z) ;  and  an 
action  upon  a  similar  covenant  which  further  provided  that  if  the 
debtor  failed  to  pay  the  premiums  the  creditor  might  pay  them  and 
add  the  amount  to  the  debt  secured,  it  was  held  that  express  provision 
having  been  made  for  non-payment,  the  damages  were  nominal  (m). 
But  a  plaintiff  though  entitled  only  to  nominal  damages  on  his  own 
account  'may  recover  substantial  damages  as  trustee  for  another  who 
is  beneficially  interested  in  the  cause  of  action  (n) .  And  specific 
performance  tof  a  contract  may  be  granted  though  the  pecuniary 
damages  would  be  nominal;  the  reason  being  that  damages  are  an 
inadequate  or  inappropriate  remedy  (o). 

In  an  action  for  the  non-payment  of  a  debt  or  liquidated  demand 
in  money,  the  measure  of  damages  is  the  sum  due,  together  with 
interest  if  any  is  payable;  and  nominal  damages  only  can  be  claimed 
for  the  detention  of  the  money  beyond  the  day  of  payment,  because 

499;  Erie  County  Natural  Gas  Co.  v.  Carroll  (1910),  80  L.  J.  P.  O.  59;  [1911] 
A.   C.   105. 

(h)  Harris  v.  Petherick  (1879),  48  L.  J.  Q.  B.  521;  4  Q.  B.  D.  611;  Dicks  v. 
Brooks  (1880),  49  L.  J.  C.  812;  15  Ch.  D.  22;  Sprange  v.  Lee  (1908),  77  L.  J.  C. 
274;    [1908]   1  Ch.  424. 

(i)  Marzetti  v.  Williams  (1830),  9  L.  J.  0.  S.  K.  B.  42;  1  B.  &  Ad.  415; 
RoUn  V.  Steward  (1853),  23  L.  J.  C.  P.  148;  14  C.  B.  595.  See  Larios  v. 
Gurety  (1873),  L.  R.  5  P.  C.  346. 

(;;:)  Jones  v.  Hough  (1880),  49  L.  J.  Ex.  211;   5  Ex.  D.  115. 

{I)  National  Assce.  v.  Jiest  (1857),  27  L.  J.  Ex.  19;   2  H.  &  N.  605. 

(m)  Brotvne  v.   Price  (1858),  27  L.  J.  C.  P.   290;   4  C.  B.   N.  S.  598. 

(k)  Lncena  v.  Craujurd  (1808),  1  Taunt.  325;  Afreteurs  Reunies  (Soc.  'Anon.) 
V.    Walford  {London),  Ltd.  (1919),  88  L.  J.  K.  B.  861;    [1919]  A.  C.  801. 

(<j)  Tipping  V.  Eckersley  (1855),  2  K.  &  J.  264;  Manners  v.  Johnson  (1876), 
45  L.  ,T.  C.  404:   1  Ch.  D.  673. 
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the  special  iconsequences  to  the  creditor  from  want  of  money  are 
not  in  law  loonsidered  to  be  within  the  contemplation  of  the  parties  (p) . 
The  same  rule  is  applied  to  the  dishonour  of  a  bill  of  exchange  by 
the  acceptor,  which  creates  a  mere  money  debt  for  the  amount  of 
the  bill  and  interest  {q);  but  the  drawer  of  a  bill  under  a  letter  of 
credit  from  a  bank,  upon  dishonour  of  the  bill,  is  entitled  to  replace 
the  credit  by  drawing  on  another  bank  and  charge  the  former  with 
the  commission  and  expenses  as  damages  (r) .  In  local  courts  in  which 
the  jurisdiction  is  limited  to  a  fixed  amount,  the  damages  for  de- 
tention of  a  debt  of  exactly  that  amount,  being  nominal,  do  not  enlarge 
the  claim  beyond  the  limit  of  the  jurisdiction  (s). — A  debt  or  liqui- 
dated money  demand  differs  in  this  respect  from  a  claim  for  the  deten- 
tion of  goods;  the  wrongful  detention  of  goods  may  entitle  the 
owner  to  substantial  damages,  and  a  subsequent  delivery  of  the  goods 
•operates  in  mitigation  of  the  damages  only  to  the  value  of  the  goods ; 
but  the  claim  for  damages  for  the  original  taking  and  the  detention 
stiU  remains  {t). 

{p)  Per  cur.  Gra/wm  v.  Campbell  (1878),  47  L.  J.  C.  593;  7  Ch.  D.  494; 
Jessel,  M.  B,.,  Wallis  v.  Smith  (1882),  52  L.  J.  C.  148;  21  Ch.  D.  257.  See 
Larios  v.  Ourety  (1873),  L.  R.  5  P.  C.  346. 

(?)  Bills  of  Exchange  Act,  1882,  s.  57.  See  Ex  p.  Sobarts  (1886),  36  L.  J. 
•Q.  B-  74;  18  Q.  B.  D.  286;  Re  Commercial  Bank  (1887),  57  L.  J.  C.  131;  36 
Ch.  D.  522;   Ex  p.  Bank  of  Brazil  (1893),  62  L.   J.  C.   578;    [1893]  2  Ch.  438. 

()■)  I'rehn  v.  Royal  Bank  of  Liverpool  (1870),  39  L.  J.  Ex.  41;  L.  E.  5 
Ex.  92. 

(s)  Joule  V.   Taylor  (1851),  21  L.  J.  Ex.  31;   7   Ex.   58. 

(0  Crossfield  v.  Such  (1852),  22  L.  J.  Ex.  65;  8  Ex.  159.  See  Bryant  v. 
Jlerbert  (1878),  47  L.  J.  C.  P.  670;  3  C.  P.  D.  389. 
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Chapter    I. 
DAMAGES  AND   INTEEEST. 

Sect.  II.— APPLICATION  TO  CONTRACTS. 

PAOE 
Bamages  in  action  against  buyer  for  goods  sold  and  delivered — for 

not  accepting  goods  sold — against  seller  for  not  delivering  goods 

sold — measure  of  damages  by  market  price 794 

Damages  in  action  for  sale  of  specific  chattel— for  special  use  of 

chattel— where  the  property  has  passed  by  the  sale   799 

Damages  for  breach  of  warranty  of  specific  chattel—  of  goods  sold 

by  description  and  quality    801 

Damages  in  action  against  carrier — special  damages  contemplated 

in  contract- delay  of  passenger 803 

Damages  in  action  against  purchaser  of   land — against  vendor — 

damages  for  loss  of  bargain 806 

Covenants  for  title — againtt  incumbrances  —for  quiet  enjoyment — 

for  repair—  against  assignment    809 

Damages  for  costs  of  action — indemnities  against  costs — indemnity 

by  agent  against  want  of  authority 812 

The  general  rules  and  principles  above  stated  may  be  further  ex- 
plained and  illustrated  in  the  application  of  them  to  some  contracts  of 
frequent  occurrence. 

In  an  action  against  the  buyer  for  goods  sold  and  delivered  the 
sum  recoverable  is  the  price  fixed  in  the  contract ;  and  if  there  is  ,na 
price  fixed,  the  value  of  the  goods  at  the  time  of  delivery;  discount 
upon  the  fixed  price  may  be  allowed  by  the  contract  or  by  usage  of 
trade  (a) .  The  damages  for  detaining  the  money  due,  unless  interest 
is  recoverable,  are  nominal  (b).  If  payment  is  to  be  made  by  a  biU, 
and  no  bill  is  given,  the  damages  are  the  value  of  a  bill  in  the  terms 
stipulated  for  (c) ;  and  if  the  action  is  brought  after  the  biU  would 
have  become  due,  interest  is  chargeable  upon  the  amount  as  if  the 
bill  had  been  given  (d).     The  buyer  may  reduce  the  claim  for  the 

(a)  Sale  of  Goods  Act,  1893,  3.  49.  See  Ex  p.  Worthington  (1876),  45  L.  J. 
Bk.  135;  3  Ch.  D.  803. 

(6)  Page  v.  Newman  (1829),  7  L.  J.  0.  S.  K.  B.  267;  9  B.  &  O.  378;  per 
cur.  Graham  v.  Campbell  (1878),  47  L.  J.  0.  593;  7  Ch.  D.  494;  Jessel.  M.  E.,. 
Wallis  V.  Smith  (1882),  52  L.  J.  C.  148;  21  Ch.  D.  257.  See  Larios  v.  Guret'y 
(1873),  L.  E.  5  P.  C.  346. 

(c)  Mussen  v.  Price  (1803),  4  East,  147;  Paul  v.  Sod  (1845),  15  L.  J.  C.  P. 
177;  2  C.  B.  800. 

(d)  Marshall  v.  Poole  (1810),  13  East,  98;  Parr  v.  Ward  (1837),  3  M.  &  W. 
25;   jyavia  v.  Smyth  (1840),   10  L.  J.  Ex.  473;  8  M.  &  W.    399. 
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price  by  proving  a  diminution  in  value  caused  by  a  breach  of  warranty 
or  othej-  breach  of  the  contract  by  the  seller  which  directly  affects 
the  goods  (e);  and  where  the  seUer,  upon  the  buyer  rejecting  one 
instalment  of  goods  as  not  complying  with  the  terms  of  the  contract,, 
wrongfully  repudiated  the  contract,  the  buyer  was  held  entitled  to 
recover  damages  for  loss  of  the  contract,  in  addition  to  damages  for 
the  faulty  coal  delivered  antecedently  to  the  repudiation  as  a  com- 
pliance with  the  contract  (/) . — In  an  action  against  the  buyer  for 
not  accepting  the  goods  sold  the  measure  of  damages  is  the  difference 
between  the  contract  price  and  the  market  price  of  similar  goods  at 
the  time  appointed  for  acceptance  (gf);  or  if  the  goods  are  to  be 
accepted  in  instalments  at  several  times,  the  damages  are  the  sum  of 
the  differences  at  those  times  (K) .  The  price  obtained  upon  a  resale 
within  a  reasonable  time  is  presumptive  evidence  of  the  market 
price  (i) ;  but  not  the  price  obtained  after  a  delay  during  which  the 
price  may  have  materially  altered  (fc).  If  no  evidence  is  given  of 
any  loss  upon  the  market  price,  the  damages  as  regards  the  value  of 
the  goods  are  nominal  {I). 

Upon  the  same  principle  in  an  action  against  the  seller  for  not 
delivering  the  goods;  the  measure  of  damages,  the  price  remaining 
unpaid,  is  the  difference  between  the  contract  price  and  the  market 
value  at  the  time  appointed  for  delivery  (to)  ;  and  the  fact  that  the 
goods  have  been  resold  at  a  price  lower  than  the  market  price  is  an 
immaterial  circumstance  (w) .  If  the  delivery  is  to  be  made  in  in- 
stalments, the  measure  of  damages  is  the  sum  of  the  differences  of 
the  market  value  at  the  several  times  of  delivery ;  and  the  damages  in 


(e)  Sale  of  Goods  Act,  1893,  s.  53;  Street  v.  Blay  (1831),  2  B.  &  Ad.  4S6,- 
Allen  V.  Cameron  (1833),  2  L.  J.  Ex.  263;  1  Or.  &  M.  832;  Mondel  v.  Steel 
(1841),  10  L.  J.  Ex.  426;  8  M.  &  W.  858.  See  Bostoch  v.  Nicholson  (1904).  73 
L.  J.  K.  B.  524;   [1904]  1  K.  B.  725. 

(/)  Dominion  Coal  Co.  v.  Dominion  Iron  #  Steel  Co.  (1909),  78  L.  J.  P.  O. 
115;  [1909]  A.  C.  293. 

(?)  Sale  of  Goods  Act,  1893,  s.  50;  PhiUpotts  v.  Evans  (1839),  9  L.  J.  Ex.  33; 
5  M.  &  W.  475. 

(A)  Brown  v.  Muller  (1872),  41  L.  J.  Ex.  214;  L.  R.  7  Ex.  319. 

(»•)  Sale  of  Goods  Act,  1893,  s.  50  (3);  Stewart  v.  Cauty  (1841),  10  L.  J.  Ex. 
348;  8  M.  &  W.  160;  Pott  v.  Flather  (1847),  16  L.  J.  Q.  B.   366. 

(A)  Waddell  v.  Blockey  (1879),  48  L.  J.  Q.  B.  517;  4  Q.  B.  D.  678.  See  Loder 
V.  KeMle  (1857),  27  L.  J.  0.  P.  27;  3  C.  B.  N.  S.  128. 

(0  Val-py  V.  Oakley  (1851),  20  L.  J.  Q.  B.  380;  16  Q.  B.  941;  Nichol  v. 
Bestwick  (1858),  28  L.  J.  Ex.  4. 

(m)  Sale  of  Goods  Act,  1893,  s.  51;  Gainsford  v.  Carroll  (1824),  2  L.  J.  0.  S. 
K.  B.  112;  2  B.  &  0.  624;  Startup  v.  Cortazzi  (1835),  i  L.  J.  Ex.  218;  2  Or. 
M.  &  E.  165. 

(«)  Williams  Bros.  v.  Agius,  Ltd.  (1914),  83  L.  J.  K.  B.  715;  [1914]  A.  C. 
510. 
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such  cases  are  to  be  thus  calculated,  though  the  action  is  brought  upon 
a  complete  breach  before  the  times  for  delivery  have  all  elapsed  (o). 
The  full  market  value  is  to  be  taken,  though  the  goods  have  become 
enhanced  in  value  since  the  sale  by  the  discovery  of  a  special  quality 
in  them  which  was  before  unknown  (p).  The  market  is  the  place 
to  which  the  goods  are  to  be  carried  according  to  the  intention  of  the 
parties  as  declared  by  them  or  to  be  inferred  from  the  circumstances; 
primarily,  the  market  is  the  place  where  the  buyer  was  to  take 
delivery  (q),  but  if  intended  for  a  resale  to  the  knowledge  of  the 
seller,  the  market  price  is  to  be  fixed  by  reference  to  the  price  ruling 
at  the  place  to  which  they  were  ultimately  to  be  cartied  (r).  The 
buyer  cannot  claim  damages  for  the  loss  of  profit  on  a  resale  of  the 
goods  at  a  price  higher  than  the  market  price;  unless  the  seller  had 
such  notice  of  the  intended  resale  as  to  make  him  liable  for  the 
risk(s).  If  there  is  no  difference  between  the  contract  price  and 
the  market  price,  the  damages  as  to  the  value  of  the  goods  are  pre- 
sumptively only  nominal  {t).  If  the  price  has  been  paid,  the  buyer 
is  entitled  to  recover  the  full  market  value  of  the  goods  at  the  time 
appointed  for  delivery;  and  so  also,  if  the  price  has  been  paid  by  a 
biU,  which  during  the  currency  of  the  biU  is  payment;  but  if  the  bill 
is  subsequently  dishonoured,  the  buyer  is  in  the  same  position  as  if 
no  .payment  had  been  made,  and  can  recover  only  the  diSerence 
between  the  contract  price  and  the  market  value ;  and  if  the  payment 
of  the  price  was  a  condition  precedent  to  the  delivery,  the  seller  is 
excused  altogether  by  non-payment  (m).  The  buyer  is  not  entitled 
to  claim  greater  damages  by  reason  of  his  having  paid  an  increased 
price  for  the  goods  in  special  consideration  for  their  delivery  by  a 
oertain  day  (x). — If  the  buyer  in  fact  forbears  the  delivery  at  the 


(o)  Sale  of  Goods  Act,  1893,  s.  51;  Josling  t.  Irvino  (1861),  30  L..  J.  Ex. 
78;  6  H.  &  N.  512;  Saper  v.  Johnson  (1873),  42  L.  J.  0.  P.  65;  L.  E.  8 
C.   P.    167. 

(p}  Joslmg  V.  Irvine  (1861),  30  L.  J.  Ex.  78;  6  H.  &  N.  512. 

(?)  See  Hinde  v.  Liddell  (1875),  44  L.  J.  Q.  B.  105;  L.  E.  10  Q.  B. 
265;  Wertheim  v.  Chioowtimi  Palp  Co.  (1910),  80  L.  J.  P.  C.  91;  [1911]  A.  C. 
301. 

(>■)  Van  den  Hurk  v.  Martens  #  Co.  (1920),  89  L.  J.  K.  B.  545;  [1920]  1 
K.  B.  850. 

(s)  Williams  V.  Reynolds  (1865),  34  L.  J.  Q.  B.  221;  6  B.  &  S.  495;-  Thol 
V.  Henderson  (1882),  8  Q.  B.  D.  457. 

(<)  Valpjj  V.  Oakley  (1851),  20  L.  J.  Q.  B.  380;  16  Q.  B.  941;  Nichol  v 
Bestwick  (1858),  28  L.  J.   Ex.  4. 

(m)  Valpy  V.  Oakley  (1851),  20  L.  J.  Q.  B.  380;  16  Q.  B.  941;  GritfithS  v. 
Perry  (1859),  28  L.  J.  Q.  B.  204;  1  E.  &  E.  680.  Seel  Sale  of  Gooda  Act 
1893,  SB.  18,  28,  55. 

(a;)  Brady  v.  Oastler  (1864),  33  L.  J.  Ex.  300;  3  H.  &  0.  112. 
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request  of  the  seller,  though  without  binding  himself  to  do  so,  the 
damages  will  be  regulated  by  the  state  of  the  market  when  he  with- 
Idraws  the  forbearance  and  claims  the  delivery,  and  he  will  have  the 
benefit  of  a  rise  in  the  market  at  that  time  (?/) .  And  if  the  seller 
.lorhear  delivery  at  the  request  of  the  buyer,  he  will  be  entitled  to 
the  benefit  of  the  state  of  the  market  at  the  time  of  the  buyer's  ultimate 
refusal  to  accept  (z).  If  the  buyer  forbear  claiming  delivery  for 
his  own  convenience  and  not  at  the  request  of  the  seller,  the  mere 
forbearance  in  fact  does  not  entitle  him  to  claim  the  benefit  of  a  rise 
in  the  market  after  the  appointed  time  (a).  But  neither  buyer  nor 
seller  can  prevent  the  damages  accruing  from  a  fall  or  rise  in  the 
market  price  by  merely  giving  notice  to  the  other  that  he  does  not 
intend  to  accept  or  deliver  the  goods  when  the  appointed  time  comes; 
unless  the  other  party  accepts  such  notice  as  an  immediate  breach 
of  the  contract  (ft). — The  above  rules  apply  in  an  action  for  not 
delivering  stock  and  shares  under  contracts,  where  a  market  is  avail- 
able for  .replacing  them.  The  measure  of  damages  is  fixed  by 
reference  to  the  price  of  the  stock  at  the  time  contracted  for  delivery, 
with  interest  for  subsequent  delay;  and  special  damage  cannot  be 
claimed  for  a  subsequent  rise  in  price,  though  the  stock  was  bought 
for  resale  in  such  event  (c) ;  aor  can  the  buyer  require  the  seller  to 
watch  the  market  for  a  more  favourable  price  than  that  then  obtain- 
able (d).  Where  stock  is  lent  upon  bond  or  covenant  to  replace  the 
stock  on  a  certain  day,  the  lender  is  entitled,  upon  breach,  to  have 
the  price  calculated  as  at  the  date  of  default  or  the  date  of  judgment, 
but  not  at  any  intermediate  date ;  and  the  reason  for  giving  the  lender 
this  option  has  been  stated  to  be  that  any  other  rule  might  give  the 
defaulter  a  premium  (e).  In  redemption  and  foreclosure  actions  the 
release  of  the  property  from  a  stock  mortgage  is  obtained  at  any  time 
subsequent  to  the  default  by  a  restoration  of  the  stock  at  the  date 
■fixed  by  the  court  or  at  the  date  of  actual  redemption,  and  if  the 


(y)   Oglev.  Vane  (Earl)  (1868),  37  L.  J.  Q.  B.  77;  L.  R.  3  Q.  B.  2?2. 
(z)  Hickman  y.  Haynes  (1875),  ii  L.  J.  C.  P.  358;   L.  E.    10  C.   P.  598. i 

(a)  Re  Foss  (1873),  L.  R.  16  Eq.  155;  Plemns  v.  Downing  (1876),  45  L.  J. 
C.  P.  .695;  1  0.  P.  D.  220. 

(b)  See  ante,  p.  657. 

(c)  Tempest  v.  Kilner  (1846),  3  C.  B.  249;  Van  Diemen's  Land  Co.  v. 
Cockerell  (1857),  26  L.  J.  0.  P.  203;  1  0.  B.  N.  S.  732;  Michael  v.  Hart 
#  Co.  (1902),  71  L.  J.  K.  B.  265;   [1902]  1  K.  B.  482. 

iS)  Jamal  v.  Moolla  Hawood,  Sons  ^  Co.  (1915),  85  L.  J.  P.  0.  29;  [1916] 
A.  C.  175. 

(e)  Owen  v.  Routh  (1854),  23  L.  J.  C.  P.  105;   14  0.  B.  327. 
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mortgageo  elects  to  take  cash,  the  amount  must  be  estimated  on  that 
iooting  (/) . 

The  measure  of  damages  by  the  market  price  is  available  only 
where  there  is  a  market  for  the  goods  bought  or  sold  to  which  buyer 
or  seller  can  resort.  "  Where,  from  the  nature  of  the  article,  there 
is  no  market  in  which  it  can  be  obtained,  this  rule  is  not  applicable; 
but  it  would  be  unjust,  if  in  such  cases,  the  damage  must  be  nominal; 
and  there  are  several  decisions  showing  that  such  is  not  the  law  "  {g). 
Where  the  buyer  was  unable  to  procure  goods  of  precisely  the  same 
kind,  and  was  obliged  in  order  to  meet  his  own  contracts  to  buy  the 
nearest  substitute  he  could  get,  which  was  of  a  superior  quality  and 
price,  it  was  held  that  he  was  entitled  to  charge  that  price  as 
damages  {h) .  And  where  goods  of  a  similar  quality  are  not  procurable 
in  the  market,  the  price  at  which  the  buyer  had  contracted  to  resell 
the  goods  in  the  ordinary  course  of  business  is  presumptively  the 
basis  of  value  subject  to  the  deduction  of  any  matter  of  mitigation  (i) ; 
but  the  profits  or  losses  on  a  resale,  as  such,  cannot  be  charged  as 
damages,  unless  the  seller  had  notice  that  the  goods  were  bought  for 
that  purpose,,  and  only  so  far  as  the  terms  of  the  resale  were  brolight 
to  his  notice  (/c).  Where  a  contract  was  made  with  the  manufacturer 
for  the  supply  of  goods  which  were  not  to  be  procured  in  the  market, 
and  which  he  knew  to  be  intended  for  shipment  and  sale  abroad, 
and  he  failed  to  deliver  any  at  the  time  contracted  for,  and  delivered 
a  portion  only  after  delay,  it  was  held  that  damages  were  recoverable 
for  the  extra  freight  and  insurance  upon  the  late  delivery,  but  not 
for  damages  payable  to  the  buyer  under  a  sub-contract  (Z).  Where 
goods  were  sold  f  .o.b.  ship  or  rail  for  resale  abroad  to  the  seller's 
Icnowledge,  and  there  was  delay  in  delivery,  the  damages  were  fixed 
by  reference  to  the  market  price  at  the  place  of  intended  resale,  less 
cost  of  carriage,  there  being  no  market  at  the  place  appointed  for 
delivery  ('m) . — The  damages  recoverable  by  the  seller  from  a  de- 

(/)  Goddard  v.  Lethbridge  (1853),  16  Beav.  529;  Blyth  v.  Carpenter  (1866), 
35  L.  J.  C.  823;  L.  R.  2  Eq.  501. 

(^)  Per  cur.  Elbinger  Actien  Gesellschaft  V.  Armstrong  (1874),  43  L.  J.  Q.  B. 
211;  L.  R.  9  Q.  B.  476. 

(A)   Hinde  v.  Liddell  (1875),  44  L.  J.  Q.  B.  105;  L.  R.  10  Q.  B.   265. 

(i)  IVeriheim  v.  CJiicoutimi  Pulp  Co.  (1910),  80  L.  J.  P.  0.  91;  [l^H]  ^-  ^■ 
30,1. 

(7c)  Bibiiiqer  Actien  Gesellschaft  v.  Armstrong  (.1874),  43  L.  J.  Q.  B.  211;  L.  R. 
9  Q.  B.  476;  Thol  v.  Henderson  (1882),  8  Q.  B.  D.  457;  Grebert-Borgnis  v. 
Nugent  (1885),  54  L.  J.  Q.  B.  511;    15  Q.  B.  D.   85. 

(0    Barries  v.  Hulchinson  (1865),  34  L.  J.  C.  P.  169;  18  C.  B.  N.  S.    445. 

(m)    Wcrtheim  v.  Chicoutimi  Pidp  Co.  (1910),  80  L.  J.  P.  0.  91;   [1911]  A.  C. 
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faulting  buyer,  where  there  is  no  market,  are  either  the  loss  which  he 
actually  sustains,  i.e.,  the  difference  between  the  contract  price  and 
the  price  which  he  actually  obtains  (n),  or  the  amount  of  his  estimated 
profit  (o) ;  and  it  is  for  the  buyer  to  establish  his  right  to  a  reduction 
of  these  amounts. 

In  an  action  for  a  breach  of  contract  in  not  delivering  a  specific 
chattel,  the  damages  are  measured  by  the  cost  of  procuring  another, 
if  reasonably  possible;  and  if  it  cannot  be  procured,  or  until  it  can 
be  procured,  the  damages  are  measured  by  the  average  profit  made 
by  the  ordinary  use  of  such  article  (p) .  The  contracts  made  by 
the  buyer  in  the  course  of  business  for  the  use  of  the  article  when 
delivered,  though  not  specifically  chargeable  as  damages,  are  evidence 
of  the  ordinary  profits  for  which  the  seller  is  chargeable  (q) .  In  the 
case  of  a  contract  to  build  or  to  repair  a  ship  by  a  .certain  day,  the 
damages  for  delay  in  delivering  the  ship  are  the  ordinary  profits  of 
employing  the  ship  during  the  time ;  and  where  the  builder  knew  that 
the  ship  was  intended  for  a  certain  voyage,  the  damages  were  measured 
by  the  difference  between  the  contract  freight  for  that  voyage  and  the 
reduced  freight  for  the  same  voyage  at  the  time  of  delivering  the 
ship  (r) .  The  same  rule  applies  where  the  ship  after  delivery  is 
delayed  by  defects  in  the  repairs  contracted  for  (s) .  In  the  case  of 
a  contract  to  supply  a  threshing  machine  to  be  ready  for  harvest, 
the  contractor  was  held  liable  for  the  loss  caused  by  want  of  the 
machine,  in  the  crops  being  exposed  to  the  weather  and  in  the  cost  of 
storing  the  crops  instead  of  threshing  out  (t). — Where  the  subject 
of  contract  is  intended  for  a  certain  use  known  to  the  seller,  and  with 
reference  to  which  it  is  supplied,  the  damages  include  the  loss  caused 
by  its  failing  to  satisfy  the  required  use:  as  the  loss  of  an  anchor 
caused  by  a  defective  ship's  cable  (m).  Upon  this  principle  a  gas 
company  which  supplied  a  defective  pipe  under  a  contract  to  supply 
the  plaintiff  with  gas  was  held  liable  for  the  damages  caused  by  an 
explosion  of  escaped  gas;  and  though  the  gas  was  set  on  fire  by  the 


(«)  Lever  v.  DunJeirJ^  Coll.   (1880),  43  L..  T.  706;  affg.  9  Ch.  D.  20. 

(o)  Re  Via  Mill,  Ltd.  (1913),  82  L.  J.  C.  251;    [1913]  1  Ch.  465. 

(p)  Fletoherv.  Tayleur  (1855),  25  L.  J.  C.  P.  65;  17  C.  B.  21;  Corj/  v.  Thames 
Ironworks  (1867),  37  L.  J.  Q.  B.  68;  L.  E.  3  Q.  B.  181. 

(?)   Waters  v.  Towers  (1853),  22  L.  J.  Ex.   186;   8  Ex.  401. 

(r)  Fletcher  v.  Tayleur  (1855),  25  L.  J.  C.  P.  65;  17  C.  B.  21;  Be  Trent  and 
Eumber  Co.  (1868),  38  L.  J.  C.  38;  L.  R.  4  Ch.  112. 

(s)   Wilson  V.   General  Screw  Coll.   (1878),  47  L.   J.   Q.   B.   239. 

(0  Smeed  v.  Foord  (1859),  28  L.  J.  Q.  B.  178;  1  E.  &  E.  602. 

(m)  Borradaiie  v.   Brunton  (1818),  8  Taunt.   535. 
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negligence  of  a  third  party  {x) .  And  a  carriage  builder  who  supplied 
a  pole  for  a  carriage  which  was  not  fit  for  the  purpose,  was  held  liable 
for  the  damage  done  to  the  horses  by  the  breaking  of  the  pole  {y).  So 
where  goods  supplied  under  an  implied  warranty  of  fitness  for  food, 
caused  the  death  of  the  plaintiff's  wife,  the  plaintiff  has  been  allowed 
by  way  of  damages  the  expenses  he  was  put  to  by  reason  of  the  illness 
and  death  of  his  wife,  the  loss  which  he  sustained  of  her  services  in 
the  household,  including  the  cost  of  extra  servants  who  had  to  be 
employed  by  reason  of  her  death  {z) . — But  the  contractor  is  not  liable 
for  the  loss  due  to  a  special  use  for  which  the  article  was  intended,  of 
which  he  was  ignorant  or  with  reference  to  which  he  did  not  con- 
tract: as  where  the  article  was  required  for  the  repair  of  a  machine, 
of  which  he  was  not  aware,  it  was  held  that  he  was  liable  for  the 
cost  of  replacing  the  article,  but  not  for  the  damages  which  the 
owner  had  to  pay  under  a  contract  with  a  third  party  for  the  use. 
of  the  machine  (a).  Where  the  defendant  contracted  to  make  part 
of  a  new  invention  as  soon  as  possible,  and  he  knew  the  plaintiff 
was  under  contract  to  supply  the  complete  machine  by  a  certain 
date,  he  was  held  liable  for  the  loss  of  profits  of  the  plaintiff's  contract, 
and  for  the  expense  incurred  by  him  upon  the  invention  which  was 
rendered  useless  by  the  delay  (b).  The  contractor  remains  liable 
for  damages  measured  by  the  ordinary  use  of  an  article  which  he  fails 
to  supply,  though  the  buyer  does  not  intend  it  for  ordinary  use,  but 
only  for  a  special  use  for  which  the  contractor  is  not  responsible  (c) . 
"  The  sale  of  a  specific  chattel  on  credit,  though  that  credit  may 
be  limited  to  a  definite  period,  transfers  the  property  in  the  goods  to 
the  vendee,  giving  the  vendor  a  right  of  action  for  the  price,  and  a 
lien  upon  the  goods,  if  they  remain  in  his  possession  till  that  price 
be  paid;  but  default  of  payment  does  not  rescind  the  contract "  {d). 
If  the  seller  resumes  the  property  to  himself,  as  by  reselling  to 
another,  before  or  after  the  expiration  of  the  credit,  the  buyer  may 
recover  as  damages  not  the"  full  value  of  the  goods,  but  the  value  less 
the  unpaid  price  (e) .  It  is  no  defence  to  an  action  for  the  price  that 

(»)   Burrows  v.   March  Gas  Co.    (1872),  41  L.   J.   Ex.    46;    L.   E.    7   Ex.  96. 

iy)  Randall  v.  Newson  (.1877),  46  L.  J.  Q.  B.  259;    2   Q.  B..  D.    102. 

(z)  Frost  V.  Aylesbury  Dairy  Co.  (1905),  74  L.  J.  K.  B.  386;  [1905]  1  K.  B. 
608;  Jackson  v.  Watsoti  #  Co.  (1909),  78  L.  J.  K.  B.  587;   [1909]  2  K.  B.   193. 

(«)   Portman  v.   Middleton  (1858),  27   L.   J.  C.    P.   231;    4  C.    B.   N".    S.  322. 

lb)  Hydraulic  Engineering   Co.   v.   McHaffie   (1879),   4   Q.    B.   D.    670. 

(c)   Cory  V.  Thames  Ironworks  (1868),  37  L.  J.  Q.  B.  68;  L.  R.  3  Q.  B.  181. 

((?)  Per  cur.  Martindale  v.  Smith  (1841),  10  L.  J.  Q.  B.  155;  1  Q.  B.  395. 
Sale  of   Goods  Act,   1893,    s.    18,   r.    1. 

(e)   Chinery  v.    Viull  (1860),  29  L.   J.   Ex.    180;    6  H.    &  N.   286. 
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after  the  delivery  of  the  goods  under  the  contract  the  seller  wrongfully 
retook  possession  (/).  In  such  case  the  buyer  may  recover  from  the 
seller  the  full  value  without  any  deduction  for  the  unpaid  price  {g) ; 
but  as  the  unpaid  price  would  now  be  recoverable  by  counterclaim,  the 
point  has  no  practical  importance  at  the  present  day  (h). 

In  an  action  for  breach  of  warranty  of  a  specific  chattel  the  measure 
of  damages  varies  according  to  whether  the  chattel  has  been  returned 
or  kept.  The  chattel  can  be  returned  or  refused  only  where  the 
contract  so  provides  in  the  event  of  a  breach  of  warranty;  or  where 
the  contract  is  made  conditional  upon  the  warranty;  or  where  the 
seller  agrees  to  take  it  back;  or  where  the  sale  was  effected  by  a 
fraudulent  warranty  and  the  buyer  has  repudiated  it  on  that 
ground  (i) .  If  the  chattel  has  been  returned,  the  measure  of  damages 
is  the  price  which  was  paid  for  it,  unless  returned  under  an  agreement 
to  a  different  effect .  If  the  chattel  is  kept,  the  measure  of  damages  is 
the  diminution  in  value  owing  to  the  defect  warranted  against ;  unless 
the  buyer  is,  by  the  terms  of  the  contract,  precluded  from  recovering 
any  damages  (J) .  The  loss  of  profit  upon  a  resale  cannot  in  general 
be  recovered;  but  such  sale  would  be  evidence  of  the  value  of  the 
chattel  if  it  had  been  sound;  and  similarly  a  sale  at  a  diminished 
price,  after  discovery  of  the  breach  of  warranty,  would  be  evidence  of 
the  real  value  of  the  chattel  (fc).  The  buyer  may,  in  some  cases,  after 
discovery  of  a  breach  o£  warranty  and  offering  to  return  the  chattel, 
charge  as  damages  the  expense  of  keeping  the  chattel  for  a  reasonable 
time  until  it  can  be  disposed  of  (J) .  The  buyer  of  a  horse  with  a 
■warranty  resold  it  with  a  similar  warranty,  and  being  sued  for  a 
breach,  offered  the  defence  of  the  action  to  the  seller  and,  receiving 
no  answer,  defended  the  action  hims.elf;  it  was  held  that  he  might 
charge  the  seller  with  the  costs  of  defending  the  action  (m) .  But  if 
he  defends  the  action  at  his  own  risk,  when  he  might  have  discovered 
the   unsoundness,   he   cannot   afterwards   charge   the   costs  to    the 

(/)  Stephens  v.  Wilhinson  (1831),  9  L.  J.  0.  S.  K.  B.  231;  2  B.  &  Ad.   320. 

Ig)  Gillard  v.  Brittan  (1841),  11  L.  J.  Ex.  133;   8  M.  &  W.  575. 

Qi)  Mersey  S.8.  Co.  v.  Shwttleworth  (1883),  52  L.  J.  Q.  B.  522;  11  Q.  B.  D. 
531. 

Q.)  Sale  of  Goods  Act,  1893,  ss.  11,  12,  13,  14,  15,  53,  ante,  p.  272. 

(;■)  Caswell  v.  Coare  (1809),  1  Taunt.  566;  Clare  v.  Maynard  (1837),  6  L.  J. 
K.  B.  138;  6  A.  &  E.  519;   Cox  v.  Walker,  6  A.  &  E.  523,  n.   (a). 

(A)  Clare  v.  Maynard  (1837),  6  L.  J.  K.  B.  138;   6  A.  &  E.   519. 

(0  Caswell  V.  Coare  (1809),  1  Taunt.  566;  Chesterman  v.  Lamb  (1834),  2 
A.   &  B.   129. 

(m)  Lewis  v.  Peake  (1816),  7  Taunt.  158;  Sammond  v.  Bussey  (1887),  67 
L.  J.  Q.  B.  58;  20  Q.  B.  D.  79. 
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seller  (n) ;  nor  if  he  pays  the  claim  when  he  has  a  good  defence  (o) . 
If  the  warranty  is  fraudulent,  the  seller  is  responsible  for  the  con- 
sequences of  the  buyer  acting  upon  the  faith  of  the  warranty:  as 
where  a  person  sold  a  cow,  and  fraudulently  warranted  it  to  be 
sound,  when  he  knew  it  to  have  an  infectious  disease,  and  the  buyer 
placed  it  with  other  cows  which  caught  the  disease  and  died,  the  seller 
was  held  responsible  in  damages  for  the  value  of  aU  the  cows  (p) ; 
and  where  the  warranty  was  not  fraudulent,  but  the  seller  of  the  cow 
knew  that  the  buyer  was  a  farmer  keeping  other  cows,  he  was  held 
equally   responsible  (q) . 

Upon  a  contract  for  the  sale  and  delivery  of  goods  of  a  described 
quantity  and  quality,  the  seller  is  bound  to  deliver  goods  answer- 
ing to  the  description  contracted  for,  which  he  substantially  warrants; 
the  buyer  may  refuse  to  accept  inferior  goods  and  sue  the  seller  for 
not  delivering  goods  according  to  the  contract,  in  which  action  the 
measure  of  damages  is  the  value  of  goods  of  the  description  contracted 
for  at  the  time  appointed  for  delivery,  or  the  difference  between  that 
value  and  the  contract  price,  accordingly  as  he  has  or  has  not  paid  the 
price.  If  the  buyer  has  accepted  the  goods,  the  measure  of  damages  is 
the  difference  between  the  value  of  goods  of  the  description  contracted 
for  and  the  value  of  those  actually  delivered  and  accepted  (r) .  By 
keepinig  the  goods  the  buyer  does  not  alter  his  rights  but  only  his 
remedy,  and  does  not  by  that  act  convert  a  condition  into  a  warranty; 
nor  is  he  precluded  from  recovering  damages  in  respect  of  a  false 
description  unless  the  contract  so  provides  in  the  clearest  terms  (s) . 
If  the  seller  knew  that  the  buyer  was  buying  for  the  purpose  of  resale, 
he  may  also  be  liable  for  the  special  damage  occasioned  to  the  buyer 
by  reason  of  his  not  being  able  to  complete  such  resale  through  the 
inferiority  of  the  goods  delivered  (t).  Under  the  same  circumstances 
of  knowledge  the  buyer  may  recover  the  value  of  material  employed  in 
combination  with  the  goods  sold  to  manufacture  a  new  article,  if  the 
article  is  thereby  rendered  useless  (m)  ;   and  if  the  goods  have  been 

(«)   Wrightup  v.    Chamberlain   (1839),   7    Scott,   598. 

(o)  TTirfrfifiv.  £ofe«  (1886).  16  Q.  B.  D.  605.  „„      ,„ 

(«)   Uullett  V.  Mason  (1866),  35  L.  J.  C.  P.  299;   L.  R.   1  C.  P.  559. 

Yq{  Smith  V.    Green  (1875),  45   L.   J.   C.   P.   29;    1   C.   P.   D.    92, 

(r")  Sale  of  Goods  Act,  1893,  ss.  13,  30.  53;  ante,  p.  620;  Lcder  v.  Kekule 
(1857)  27  L.  J.  0.  P.  27;  3  C.  B.  N.  S.  128;  mngle  v.  Hare  (1860),  29  L.  J. 
C.  P.  U3;  7  C.  B.  N.  S.  U5.  ^     ^    „    ^     ,„„ 

(s)  WnUis,  Sons  #  Wells  v.  Pratt  ^  Haynes  (1911),  80  L.  J.  K.  B.  1058; 
ri9111  A.  C.  394.  .     , 

(0  See  Dingle  v.  Hare  (1860),  29  L.  J.  C.  P.  143;  7  C.  B.  N.  S.  145.  And 
see  ante.   p.  784. 

(«)  Bostoeh  V.  Niclwlson  (1904),  73  L.  J.  K.  B.  524;    [1904]  1  K.  B.  725. 
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lesold  with  a  similar  warranty,  damages  which  he  has  been  couipelled 
to  pay  to  the  sub-purchasers  for  breach  of  warranty,  or  for  losses  in- 
curred by  them  in  using  the  goods  so  warranted,  unless  he  is  precluded, 
by  the  terms  of  the  contract,  from  recovering  any  damages  (x) ;  but  he 
is  not  entitled  to  be  compensated  for  damage  to  the  goodwill  of  his 
business  by  reason  of  the  inferiority  of  the  goods  supplied  (t/). 
Where  a  centract  was  made  for  the  supply  of  army  shoes,  which  were 
known  to  be  for  the  use  of  a  foreign  government,  and  which  were 
rejected  by  them  because  of  a  latent  defect  in  quality,  the  buyer  was 
held  entitled  to  claim  as  damages  the  cost  of  exporting,  delivering, 
and  warehousing,  and  the  loss  of  profit  {z) .  If  the  buyer  has  accepted 
the  goods,  the  seller  can  only  recover  the  value  of  the  goods  actually 
•delivered,  and  in  the  result  the  price  may  thus  be  reduced  to  the 
vanishing  point  (a) .  If  the  buyer  is  entitled  to  refuse  goods  as  not 
answering  the  description  contracted  for,  he  may  recover  tlie  price 
previously  paid  as  an  implied  debt  arising  upon  the  failure  of  the 
consideration  (b). 

In  an  action  against  a  carrier  for  default  or  delay  in  delivering 
goods,  the  general  measure  of  the  damages  is  the  value  of  the  goods 
at  the  place  of  destination  at  the  time  when  they  ought  to  have  been 
delivered,  and  not  the  value  at  the  place  of  despatch  (c).  This 
value  is  regulated  by  the  market  value  at  that  place  and  time,  if 
there  is  there  a  market  for  such  goods;  and  in  the  case  of  delay 
in  delivering  the  goods,  the  damages  would  be  the  fall  in  the  market 
price  during  the  delay  (d);  or  if  the  price  at  that  place  varies  with 
the  season,  the  loss  of  the  season  for  selling  such  goods  (e);  but 
damages  for  the  loss  of  a  market  at  another  place  to  which  the  owner 
intended  to  forward  them  are  not  recoverable  (/) ;  nor  the  expected 

(x)  Randall  v.  Raper  (1858),  27  L.  J.  Q.  B.  266;  E.  B.  H  E.  84;  Bostoch  v. 
Nicholson  (19»4),  73  L.  J.  K.  B.  524;  [1904]  1  K.  B.  725;  Wallis,  Son  #  Wells 
V.  Pratt  #  Haynes  (1911),  80  L.  J.  K.  B.  1058;  [1911]  A.  C.  394;  Cointat  v. 
My/mm  (1914),  84  K  J.  K.  B.  2253;   W.  N.   [1914]  p.  46. 

(y)  JBostook  V.  Niolwlson  (1904),  73  L.  J.  K.  B,.  524;    [1904]  1  K.  B.   725. 

(z)  BeUbutt  V.  Hickson  (1872),  41  L.  J.  C.  P.  228;  L.  E,.  7  C.  P.  438. 

(a)  Sale  of  Goods  Act,  1893,  s.  53;  Street  v.  SUy  (1831),  2  B.  &  Ad.  456; 
Bostoch  V.  Nicholson  (1904),  73  L.  J.  K.  B.  524;   [1904]  1  K.  B.  725. 

(6)  See  ante,  p.  74. 

(c)  Rice  V.  Baxendale  (1861),  30  L.  J.  Ex.  371;  7  H.  &  N.  96. 

(d)  Collard  v.  S.  E.  Ey.   (1861),  30  L.  J.  Ex.  393;   7  H.  &  N.   79. 

(e)  Wilson  V.  Lanes.  ^  Yorhs.  By.  (1861),  30  L.  J.  C.  P.  232;  9  C.  B.  N.  S. 
-«32.    See  Home  v.  Midland  By.  (1873),  42  L.  J.  0.  P.  59;  L.  R.  8  C.  P.  131. 

(/)  Hawes  v.  S.  E.  By.  (1884),  54  I/.  J.  Q.  B.  174. 
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profits  of  selling  the  goods  by  an  agent  at  the  place  of  delivery  (gf). 
If  there  is  no  market  price  the  value  is  to  be  estimated  according  to  the 
circumstances:  as  in  the  case  of  goods  intended  for  commerce,  at 
the  cost  price  with  the  cost  of  carriage  and  with  a  reasonable  profit 
to  the  importer  (h) .  In  the  case  of  samples  of  goods  for  procuring 
orders,  known  to  be  such  by  the  carrier,  which  could  not  be  replaced  in 
the  market,  and  which  became  useless  by  delay  in  carriage,  the 
damages  were  assessed  at  the  value  to  the  owner  at  the  time  when 
they  should  have  been  delivered  (i) . — The  measure  of  the  market 
value  on  expected  arrival  applies  to  a  delay  in  the  carriage  of  goods 
on  long  sea  voyages,  unless  it  can  be  inferred  from  the  circum- 
stances of  the  case  that  the  state  of  the  market  at  the  time  of 
^rival  could  not  have  been  a  factor  in  the  contract  between  th& 
parties  (fc) .  Where  the  shipowner  is  responsible  for  the  loss  of  tlie 
goods  carried  the  damages  are  the  market  value  at  the  port  of  dis- 
charge at  the  time  when  the  cargo  should  have  arrived,  deducting 
unpaid  freight  for  which  there  is  a  lien;  and  it  is  immaterial  in 
such  case  that  the  ownep  has  sold  the  cargo  "  to  arrive  "  at  a  price 
less  than  that  market  price  (1). — A  declaration  of  value  upon  which 
the  carrier  receives  the  goods  for  carriage  may  limit  the  claim  to 
damages  by  force  of  the  Carriers  Act,  1830;  as  a  declaration  signed 
upon  the  delivery  of  horses  to  a  railway  company  for  carriage  that 
the  value  of  each  horse  did  not  exceed  101.  (m).  The  carrier  may 
also  be  bound  by  receiving  goods  as  of  a  declared  value;  and  to  avoid 
such  liability  he  may  receive  them  subject  to  the  express  condition, 
expressed  in  the  bill  of  lading  or  otherwise,  as  of  "  value  and  contents 
unknown,"  or  "  quantity  and  quality  unknown,"  the  effect  of  which  is 
to  protect  him  from  any  previous  representation  made  respecting  the 
value,  in  which  case  also  the  owner  of  the  goods  is  not  bound  by  any 
representation  made  respecting  them  (w) . 

"  Whenever  either  the  object  of  the  sender  is  specially  brought  to 
the  notice  of  the  carrier,  or  circumstances  are  known  to  the  carrier 


(ff)  &.  W.  Rf.  V.  Eedmayne  (1866),  35  L.  J.  C.  P.  123;  L.  R.  1  C.P.  329; 
Wilson  V.  Lanes.  ^  Yorhs.  My.   (1861),  30  X,.  J.  0.  P.  232;  9  O.   B.  N.  S.  632. 

(A)   O'Hanlan  v.   G.   W.  Ry.   (1865),  34  L.   J.   Q.   B.   154;   6  B.   &  S.  484. 

(0   Sohulze  V.   G.  E.  Ry.   (1887),  56  L.  J.  Q.  B.  442;    19  Q.   B.  D.   30|. 

{k)  Dunn  v.   Buolenall  (1902),  71   L.   J.  K.   B.   963;    [1902]   2  K.,  B.   614. 

(0  Rodocanachi  v.  Milburn  (1886),  56  L.  J.  Q.  B.  202;  18  Q.  B.  D.  67;  Smith 
V.  Tregarthen  (1887),  56  L.  J.  Q.  B.  437. 

(m)  McCance  v.  L.  i  N.  W.  Ry.  (1864),  34  L.  J.  Ex.  39;  3  H.  &  C.  343.  Se& 
Millen  V.  Brasch  (1882),  52  L.  J.  Q.  B.  127;   10  Q.  B.  D.   142. 

(«)  Lebeau  v.  Gen.  Steam  Nav.  (1872),  42  L.  J.  C.  P.  1;  L.  R.  8  C.  P.  88. 
See  Tully  v.  Terry  (1873),  42  L.  J.  C.  P.  240;  L.  R.  8  O.   P.  679. 
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from  which  the  object  ought  in  reason  to  be  inferred,  so  that  the 
object  may  be  taken  to  have  been  within  the  contemplation  of  both 
parties,  damages  may  be  recovered  for  the  natural  consequences  of 
the  failure  of  that  object  "  (o).  Where  a  railway  company  employed 
agents  to  collect  the  goods  of  exhibitors  at  an  agricultural  show  for 
■the  special  purpose  of  carrying  them  to  another  similar  show;  it  was 
held  that  thej'  had  contracted  to  carry  out  the  special  purpose  of  the 
exhibitors,  and  therefore  upon  failure  to  deliver  the  goods  in  time 
for  the  show  they  became  liable  to  pay  for  the  expected  profits  of  the 
exhibitor,  and  also  for  his  loss  of  time  (p).  And  in  an  action  by 
a  colliery  owner  against  a  railway  company  for  refusing  to  carry 
coals,  damages  were  assessed  for  loss  of  customers  in  his  business  (q) . 
—But  damages  which  could  not  reasonably  be  contemplated  as  the 
consequence  of  a  breach  in  the  delivery  are  not  recoverable:  as  the 
stoppage  of  a  mill  by  delay  in  delivering  a  portion  of  the  machinery 
of  which  the  carrier  did  not  know  the  object  (r);  the  stoppage  of 
a  manufacture  by  delay  in  delivering  material  to  work  upon  (s); 
the  loss  caused  by  the  non-delivery  of  a  message,  of  the  import  of 
which  the  carrier  was  ignorant  (t) ;  the  deterioration  of  goods  during 
delay  of  carriage  caused  by  an  intrinsic  defect  in  the  goods  of  which 
the  carrier  was  ignorant  (m);  the  hotel  expenses  of  a  commercial 
traveller  whilst  waiting  for  the  arrival  of  the  goods  {x);  all  such 
damages  being  too  remote  and  not  contemplated  in  making  the  con- 
tract. A  mere  notice  given  to  the  carrier  of  the  special  purpose  for 
■which  the  goods  are  sent  is  not  in  general  sufficient  to  render  him 
responsible;  the  notice  must  be  given  and  received  under  such  circum- 
stances that  he  may  be  taken  to  contract  to  carry  and  deliver  the  goods 
with  special  reference  to  that  purpose.  Thus  a  notice  given  to  a 
railway  company  at  the  time  of  despatching  the  goods  that  the  senders 
were  under  contract  to  deliver  them  by  a  certain  day,  was  held  insuffi- 
cient to  charge  the  company  with  the  loss  of  the  contract  price,  instead 
of  the  market  price  at  that  day  («/). 


(o)  Cockburn,  C.  J.,  Simpson  v.  L.  #  N.  W.  Ry.  (1876),  45  L.  J.  Q.  B.  182; 
1  Q.  B.  D.  277. 

{p)  Simpson  V.  Z.  #  N.  W.  Ry.  (1876,),  45  L.  J.  Q.  B.  182;  1  Q.  B.  D.  274. 

(?)  Lanes.  ^  Tories.  Ry.  v.  Gidlow  (1875),  45  L.  J.  Ex.  625;  L.  E.  7  H.  L. 
617. 

(r)  Hadley  v.  Baxendale  (1854),  23  L.  J.  Ex.  179;  9  Ex.  341. 

(s)  Gee  V.  Lanes.  ^  Torks.  Ry.  (I861O),  30  L.  J.  Ex.  11;  6  H.  &  N.  211. 

(i)  Sanders  v.  Stuart  (1876,),  45  L.  J.  C.  682;  1  0.  P.  D.  326. 

(«)  Baldwin  v.  L.  C.  #  D.  Ry.  (1882),  9  Q.  B.  D.  582. 

(«)  Woodger  v.  G.  W.  Ry.   (186-7),  36  L.  J.  C.  P.  177;  L.  R.  2  C.  P.  318. 

{y)  Borne  v.  Midland  Ry.  (1873),  42  L.  J.  0.  P.  59;  L.  E.  8  C.  P.  131. 
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In  an  action  by  a  passenger  for  breach  of  contract  to  carry  him  to- 
his  destination,  he  may  claim  as  damages  the  expense  of  getting  there 
by  other  reasonable  means,  if  there  be  such,  or  compensation  for  the 
trouble  and  inconvenience  of  walking  there,  if  there  be  not,  because 
it  is  the  direct  object  contemplated  in  the  contract  that  he  should 
reach  his  destination;  but  an  accidental  injury  or  illness  happening 
to  him  in  the  course  of  reaching  his  destination  by  such  means  is- 
neither  a  proximate  consequence  of  the  breach  of  contract  nor  within 
the  contemplation  of  the  parties  at  the  time  of  contracting  (z) .  Upon 
the  same  principle  a  loss  of  business  appointments  caused  by  the  delay 
of  a  passenger  is  not  generally  chargeable  as  damages  (a). 

In  an  action  against  the  purchaser  of  land  for  the  purchase-money,, 
the  vendor  may  claim  damages  in  respect  of  interest  from  the  time 
appointed  for  taking  possession,  or  if  a  good  title  is  subsequently 
shown  in  an  action  for  specific  performance,  from  that  date  (6).  In 
an  action  against  the  purchaser  for  refusing  to  accept  a  conveyance^ 
the  land  remaining  the  property  of  the  vendor,  he  can  recover  the 
costs  of  the  sale  and  costs  preparatory  to  the  execution  of  the  con- 
veyance; and  if  the  purchaser  has  been  in  possession  he  may  be 
charged  with  the  profits  of  the  land,  or  fixed  with  an  occupation 
rent  (c).  So  long  as  the  vendor  is  willing  to  complete  according  to 
the  conditions,  and  the  purchaser  cannot  rescind,  the  vendor  is  entitled 
to  retain  the  deposit  {d) .  If  the  purchaser  is  in  default  and  the  vendor 
elects  to  rescind,  he  may  retain  the  deposit  (e);  and  by  the  conditions 
of  sale  the  vendor  may  also  be  entitled  to  retain  the  deposit  (/). 
Upon  the  refusal  of  the  purchaser  to  complete  the  vendor  is  entitled 
to  resell  the  land  and  charge  the  purchaser  with  the  deficiency  of  the 
purchase-money  upon  resale;  and  it  is  usual  to  insert  an  express 
condition  to  that  effect  in  the  conditions  of  sale  {g).  In  the  case  of 
a  resale  under  this  right,  the  forfeited  deposit  must  be  accounted  for 

(«)  JBobbs  V.  L.  ^  S.  W.  Ry.  (1874),  44  L.  J.  Q.  B.  49;  L.  R.  10  Q.  B.  111. 
See  MoMahon  v.  Field  (1881),  50  L.  J.  Q.  B.  652;   7  Q.  B.  D.  591. 

(a)  Eamlin  v.  O.  N.  Ry.  (1856),  26  L.  J.  Ex.  20;  1  H.  &  N.  408. 

(J)  Marsh  v.  Jones  (1889),  40  Oh.  D.  563;  Halkett  v.  Dudley  (Earl)  (1907),  76 
L.  J.  C.  330;  [1907]  1  Ch.  590. 

(c)  Laird  v.  Pirn  (1841),  10  L.  J.  Ex.  259;  7  M.  &  W.  474;  Howard  v.  Shaw 
(1841),  10  L.  J.  Ex.  334;  8  M.  &  W.  118;  Gibson  v.  B'Este  (1843),  2  Y.  &  O. 
C.  C.  542;  revd.  on  other  grounds  (1848),  1  H.  L.  C.  605. 

(d)  Scott  V.  Alvarez  (1895),  64  L.  J.  0.   821;    [1895]  2  Ch.  603. 

(e)  Hall  V.  Burnell  (1911),  81  L.  J.  C.  46;   [1911]  2  Ch.  651. 

(/)  Essex  V.  Daniell  (1875),  L.  R.  10  C.  P.  538;  Sprague  v.  Sooth  (1909),  78 
L.  J.  C.  P.  164;  [1909]  A.  C.  576;  Ball  v.  Burnell  (1911),  81  L.  J.  O.  46;  [1911] 
2    Ch.    551. 

Cg)  Ex  p.  Hunter  (1801),  6  Ves.  94;  Noble  v.  Edwards  (1877),  5  Ch.  D.  378. 
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in  part  payment  of  the  deficiency  of  the  purchase-money  {h) .  Where 
the  purchase-money  is  payable  by  instalments,  the  right  of  a  pur- 
chaser upon  rescission  to  retain  the  instalments  then  paid  is  in  the 
nature  of  a  penalty  and  may  be  relieved  against  (»i). 

In  an  action  against  the  vendor  for  not  completing  the  sale,  the 
purchaser  may  recover  as  damages  the  costs  of  preparing  and  entering 
into  the  agreement  of  sale,  and  the  costs  of  investigating  the  title, 
including  the  expense  of  comparing  deeds,  searching  for  judgments, 
and  journeys  for  these  purposes  (fe).  These  costs  may  be  given  in 
proceedings  under  the  Vendor  and  Purchaser  Act,  1874,  s.  9,  and 
may  be  charged  upon  the  vendor's  interest  in  the  property  (J).  The 
liability  to  pay  such  costs  is  sufficient  for  the  assessment  of  the 
damages,  though  they  have  not  been  paid  before  action  (m).  But 
the  purchaser  cannot  in  general  recover  as  damages  the  expenses 
incurred  in  the  preliminary  negotiation  of  the  contract;  nor  the  cost 
of  a  survey  of  the  estate,  or  of  a  deed  of  conveyance  prepared  before 
ascertaining  the  title;  nor  the  cost  of  re-investment  (w);  nor  loss  in 
buying  farming  stock  for  the  land  in  expectation  of  completion  (o). 
It  is  doubtful  vi^hether  the  purchaser  was  entitled  at  the  common  law 
to  the  cost  of  raising  the  purchase-money;  he  is  not  entitled  to  this 
item  of  damage  where  he  has  acted  hastily  or  improvidently ;  and 
his  right  to  interest  on  the  money  so  raised,  or  capital  unemployed 
seems  to  stand  on  the  same  footing  (p).  But  having  regard  to  the 
oases  in  equity  by  which  the  respective  rights  of  the  vendor  and 
purchaser  are  ascertained  by  the  contract,  it  would  seem  that  prima 
fade  the  purchaser  is  entitled  to  interest  upon  the  purchase-money 

Qi)  Oekenden  v.  Hmly  (1858),  27  L.  J.  Q.  B.  361;  E.  B.  &  E.  485;  Shuttle- 
worth  V.  Clews  (1909),  79  L.  J.  C.  121;   [1910]  1  Ch.  176. 

(i)  Kilmer  V.  British  Columbia  Orchard  Lands,  Ltd.  (1913),  82  L.  J.  P.  C.  77;' 
[1913]  A.  C.  319;  Steedman  v.  DrinMe  (1915),  85  L.  J.  P.  C.  79;  [1916]  1  A.  C. 
275. 

(k)  Hodges  v.  Litchfield  {Earl)  (1835),  1  Bing.  N.  C.  492;  HansHp  v.  PadwicJc 
(1850),  19  L.  J.  Ex.  372;  5  Ex.  615;  Compton  v.  Baglery  (1891),  61  L.  J.  C. 
113;  [1892]  1  Ch.  313.  See  Holliwell  v.  Seacombe  (1906),  75  L.  J.  C.  289j 
[1906]  1  Ch.  426. 

(I)  Re  Hargreaves  and  Thompson  (1887),  56  L.  J.  C.  199;  32  Ch.  D.  454. 
See  Re  Davis  and  Cavey  (1888),  58  L.  J.  C.  143;  40  Oh.  D.  601;  Re  Arbib  and 
Class  (1891),  60  L.  J.  C.  263;  [1891]  1  Ch.  601. 

(m)  Richardson  v.   Chasen  (1847),  16  L.   J.  Q.   B.   341;    10  Q.   B.   756. 

(»)  Eodges  v.  Litchfield  {EarV)  (1835),  1  Bing.  N.  C.  492;  HansUp  v.  Padwick 
(1850),  19  L.  J.  Ex.  372;  5  Ex.  615. 

(o)  Godwin  V.  Francis  (1870),  39  L.  J.  0.  P.  121;  L.  E.  5  C.  P.  295. 

(p)  Sherry  v.  Oke  (1834),  3  Dowl.  349;  Hodges  v.  Litchfield  {Earl)  (1835),  1 
Bing.  N.  C.  492.  See  Sweetland  v.  Smith  (1833),  2  L.  J.  Ex.  190;  1  Or. 
&  M.  585. 
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as  from  the  day  fixed  for  completion  (g).  But  it  is  difficult  to  see 
upon  what  principle  the  vendor  can  be  fixed  with  the  cost  of  raising' 
the  purchase-money,  or  any  part  of  it,  the  vendor  being  in  no  wise 
concerned  as  to  the  source  from  which  the  purchase-money  comes. — 
So  long  as  the  vendor  is  able  and  willing  to  complete  according  to 
the  conditions,  the  purchaser  oannot  recover  his  deposit  (r).  If  a 
valid  cause  for  rescission  exists,  the  purchaser  may  recover  his  deposit 
money,  and  interest  on  the  deposit  money,  unless  otherwise  agreed 
in  the  conditions  of  sale  (s).  The  rate  of  interest  allowed  has  been 
4  per  cent.,  although  the  purchaser  would  have  been  bound  by  con- 
tract to  pay  a  higher  rate  on  unpaid  purchase-money  in  case  of  default 
by  him  (t).  The  purchaser  may  also  elect  to  take  the  investment  of 
the  deposit  in  lieu  of  the  money  paid  (m)  .  ; 

Where  the  breach  consists  only  of  a  defect  in  title,  the  purchaser 
cannot  claim  damages  for  the  loss  of  the  profit  or  benefit  of  the 
contract;  even  though  the  vendor  knew  of  the  defect,  provided  he 
acted  bona  fide,  and  with  reasonable  grounds  of  belief  that  he  had 
or  could  make  a  title  {x) :  as  where  the  vendor  contracted  to  sell  a 
lease  which  was  not  assignable  without  the  licence  of  the  lessor,,  in 
the  belief  that  such  licence  would  be  given  (y) ;  and  where  a  covenant 
to  renew  a  lease  at  a  certain  rent  could  not  be  performed  when  the 
time  came  for  renewal,  because  the  rent  was  not  then  the  best  rent, 
as  was  required  by  the  power  of  leasing  of  the  covenantor  (z) .  This 
rule  applies  to  the  sale  of  real  estate  of  any  kind  that  is  held  by 
title,  as  a  contract  to  grant  a  right  of  way,  or  slag  from  tips  (a). 
But  it  only  applies  to  the  case  of  failure  to  make  a  good  title;  and 
if  the  vendor,  having  or  being  able  to  give  a  good  title,  refuses  to 
complete  the  sale,  or  will  not  do  all  in  his  power  to  enable  the  sale 
to  be  completed,  the  purchaser  is  entitled  to  full  compensation  for 
the  loss  of  his  bargain  (b).     In  the  case  of  a  sale  by  mortgagee's  who 

(g)  Humphries  v.  Horne  (1844),  3  Ha.  293;  Burrowghes  v.  Browne  (1852), 
22  L.  J.  C.  148;  9  Ha.  609;  Hose  v.  Watson  (1864),  33  L.  J.  C.  385;  10  H.  L.  C. 
672.     See  SOei/  to  Streatfield  (1887),  56  L.  J.  C.  442;  34  Ch.  B.  386. 

(r)  Scott  V.   Alvarez  (1895),  64  L.   J.   C.   821;    [1895]   2  Oh.   603. 

(s)  Farquhar  v.  Farley  (1817),  7  Taunt.  592;  Re  Hargreaves  and  Thompson 
(1886),  56  L.  J.  C.  199;  32  Oh.  D.  454.  See  Re  JacJcson  #  Haden  (1906)^  75 
L.  J.  C.  226;  [1906]  1  Oh.  412. 

(0  Re  Arnold  (1880),  14  Oh.  D.   270.     And  see  post,  p.  835. 

(m)  Powell  V.   Powell  (1875),   44  L.   J.   0.    311;   L.   R.   19   Eq.   422. 

(a)   Bairn  v.  Fothergill  (1874),  43  L.  J.  Ex.   243;   L.  E.  7  H.' L.   158. 

ly)  Bain  v.   Fothergill  (1874),  43  L.  J.  Ex.   243;  L.   R.  7  H.  L.   158. 

(z)   Gas  Light  Co.  v.  Towse  (1887),  56  L.   J.  0.   8«9;   35  Ch.  D.   519. 

(o)  Rowe  V.  London  School  Bd.  (1887),  57  L.  J.  0.  179;  36  Oh.  D.  610;  Morgan 
T.  Russell  (1908),  78  U  J.  K.  B.  187;  [1909]  1  K.  B.  357. 

(J)  I>ay  V.  Singleton  (1899),  68  L,.  J.  0.  593;   [1899]  2  Oh.  320. 
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made  a  good  title,  but  refused  to  take  the  proceedings  against  the 
mortgagor  necessary  to  deliver  possession  to  the  purchaser;  it  was  held 
that  the  damages  included  the  loss  of  bargain  to  the  purchasier  (e) ; 
and  the  loss  of  a  tenant  to  whom  he  had  contracted  to  give  posses- 
sion (d).  So  damages  have  been  awarded  for  the  loss  of  an  antici- 
pated letting  (e).  It  is  unusual  for  a  lessee  to  investigate  his  land- 
lord's title,  and  an  agreement  to  let  has  been  treated  as  an  exqeption 
to  the  foregoing  rule,  with  the  result  that  the  damages  recoverable 
include  those  flowing  from  a  loss  of  a  bargain  (/);  and  in  the  case 
of  an  agreement  for  a  lease  of  business  premises,  may  include  the  loss 
of  anticipated  profits  to  the  lessee  in  his  trade  (g).  Upon  the  same 
principle,  if  the  purchaser  is  willing  or  is  compelled  to  accept  the 
property  with  compensation  for  a  defect  of  title,  the  compensation 
must  be  valued  at  the  full  loss  of  bargain  to  the  purchaser;  as  in  the 
case  of  a  right  of  way  or  other  incumbrance  over  the  property  (h). 
In  an  action  against  an  agent  upon  the  warranty  of  his  authority  to 
sell,  where  the  vendor  repudiates  the  contract,  the  purchaser  is  entitled 
to  recover  against  the  agent  the  full  benefit  of  the  contract,  as  if  it 
had  been  valid;  and  it  will  be  presumed  against  the  agent  that  the 
vendor  would  have  been  able  and  willing  to  complete  (^). — Where 
the  purchaser  is  entitled  to  claim  as  damages  the  benefit  of  the 
contract,  the  specific  -loss  on  an  actual  resale  is  not  the  measure  of 
damage,  but  is  prima  facie  evidence  of  what  is  in  fact  the  value  of 
h.is  bargain  (fc). 

In  an  .action  for  breach  of  a  covenant  for  title  in  an  executed 
conveyance,  if  the  purchaser  is  evicted  by  reason  of  a  defect  in  the 
title,  the  damages  are  the  value  of  the  estate;  and  if  not  evicted  the 
•damages  are  the  deterioration  in  selling  value  by  reason  of  the  defect 
of  title  (Z).     The  covenant  is  apportionable  (m). — A  covenant  for 

(c)  Mngell  v.  Fitch  (1869),  38  L.  J.  Q.  B.  304;  L.  E.  4  ^.  B.  659.  See 
Braybroohs  v.  Whaley  (1919),  88  L..  J.  K.  B.  577;   [1919]  1  K.  B.  435. 

(d)  :Royal  Bristol  Bg.  Soc.  v.  Bomash  (1887),  56  L.  J.  Cf.  840;   35  Ch.  D.   392. 

(e)  Jones  v.  Gardiner  (1901),  71  L.  J.  C.  93;  [1902]  1  Ch.  191. 
(/)  Loch  V.  Furze  (1866),  35  L.  J.  O.  P.  141;  L.  R.  1  C.  P.  451. 
ig)  Jaques  v.  Millar  (1878),  47  L,.  J.  C.  544;  6  Ch.  D.  153. 

(A)  Royal  Bristol  Bg.  Soc.  v.  Bomash  (1887),  56  L.  J.  C.  840;  35  Ch.  D.  392. 
See  Wall  v.  London  Seal  Prop.  Co.  (1874),  43  L.  J.  Q.  B.  75;  L.  R.  9  Q.  B. 
249.    And  see  post,  p.  Sua . 

<j)  See  Simons  v.  Patchett  (1857),  26  L.  J.   Q.   B.   199;   7  E.  &  B.  572. 

(A)  Spedding  v.  Nevell  (1869),  38  L..  J.  C.  P.  183;  L.  R.  4  C.  P.  212;  Godwin 
V.  Francis  (1870),  39  L.  J.  C.  P.  121;  L.  R.  5  C.  P.  295. 

(0  Kingdon  v.  Nottle  (1815),  4  M.  &  S.  53;  Jessel,  M.  R.,  Child  v.  Stenning 
(1879),  48  L.  J.  C.  392;  11  Ch.  D.  86;  Turner  v.  Moon  (1901),  70  L.  J.  0.  822; 
11901]  2  Ch.  825. 

(m)  Eastwood  v.  Ashton  (1915),  84  L.  J.  G.  671;  [1915]  A.  C.  900. 
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title  is  a  continuing  covenant  running  with  the  land,  and  a  defect  of 
title  is  a  continuing  breach,  upon  which  the  tenant  for  the  time  heing- 
may  sue  as  fresh  damage  arises.  Upon  the  death  of  the  purchaser  to 
whom  the  covenant  was  made,  his  heir  or  devisee  takes  the  estate 
with  the  right  to  recover  the  damages  accrued  and  accruing  to  the 
estate  from  a  defect  of  title:  his  executor  retains  the  right  to  recover 
the  damages  accrued  to  the  personal  estate  of  the  purchaser  in  hia 
lifetime.  If  the  purchaser  is  evicted,  there  remains  no  descendible 
or  devisable  estate;  and  his  executor  can  recover  the  full  value  of 
the  estate.  If  the  heir  or  devisee  is  evicted,  he  is  entitled  to  recover 
the  full  value,  though  the  defect  of  title  existed  in  the  lifetime  of  the 
purchaser  (w) . — In  an  action  upon  the  covenant  against  incumbrances,, 
the  damages  are  the  diminution  in  value  of  the  estate  by  reason  of 
such  incumbrances ;  and  in  an  action  upon  a  covenant  to  pay  off  specific 
incumbrances  the  damages  are  the  whole  amount  of  incumbrance^ 
covenanted  to  be  paid,  though  no  claim  has  been  made  by  the  incum- 
brancer, nor  any  present  damage  in  fact  proved  (o). — Under  an 
absolute  covenant  for  quiet  enjoyment  of  land  demised  for  a  term  of 
years,  from  which  the  lessee  was  evicted  by  a  rightful  claimant,  th& 
damages  were  assessed  at  the  full  value  of  the  term  unexpired,  the 
costs  of  defending  an  action  of  ej  ectment,  and  the  sum  recovered  for 
mesne  profits  (p) .  In  such  case  if  the  lessee  obtains  a  new  lease  from 
the  rightful  owner,  the  value  of  that  lease  may  be  taken  in  reduction 
of  the  damages  {q).  If  the  lessee  is  not  evicted,  he  can  recover 
damages  only  for  the  disturbance  of  the  possession  to  the  time  of 
action;  because  the  disturbance,  though  under  a  rightful  title,  may 
not  continue  (r).  But  the  covenant,  whether  express  or  implied,  ia 
broken  if  a  person  cannot  obtain  possession  by  reason  of  an  existing 
term  (s).  A  right  in  a  third  party  over  the  demised  premises,  as 
a  right  of  way  or  a  right  of  common,  unless  exercised  in  fact  to  the 
disturbance  of  the  possession,  is  no  breach  of  the  covenant  for  quiet 
enjoyment;  though  it  is  a  breach  of  covenant  for  title  for  which  the 
lessee  may  recover  damages  in  the  diminished  value  of  the  posses- 
Cm)  Kingdon  v.  Nottle  (1813),  1  M.  &  S.  355;  Jones  v.  King  (1815),  4  Mj. 
&  S.  188.     See  Spoor  v.  Green  (1874),  43  I.  J.  Ex.  57:  L.  R.  9  Ex.  99. 

(o)   Lethbridge  v.    Mytton   (1831),   9   L.    J.   0.    S.   K.    B.    330;    2   B.    &    Ad. 
772.     See  Hodgson  v.  Wood  (1864),  33  L.  J.  Ex.  76;  2  H.  &  0.  649. 
(p)   Williams  v.  Surrell  (1845),  14  L,  J.  C.  P.  98;  1  C.  B.  402. 
(?)   Loclc  V.  Furze  (1866),  35  L.  J.  C.  P.  141;  L.  E..  1  C.  P.   441. 
(r)   Child  V.   Stenning   (1879),   48   L.   J.   C.    392;      11    Ch.    D.    82. 
(s)   Cloahe  v.   Iloo'per  (1673),   Freem.    K.    B.    122;    HoUer  v.    Taylor   (1613)^. 
Hob.   12;    Ludwell  v.  Newman   (1795),  6  T.   R.  453.     These  oases  -vvei-e  not  re- 
ferred to  in  Wallis  v.   Bands  (1893),  62  L.  J.   C.  586;    [1893]  2  Ch.   75., 
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sion  (t).  The  covenant  for  quiet  enjoyment  applies  only  to  the 
possession,  and  not  to  restrictions  upon  the  use  of  the  land;  and  it 
excludes  any  implied  covenant  against  such  restrictions  (m).  Under 
the  usual  covenant  in  a  lease  for  quiet  enjoyment  restricted  to  the 
acts  of  the  lessor  and  of  those  claiming  under  him,  the  lessee  may 
recover  damages  for  any  interruption  or  interference  with  the  posses- 
sion by  an  act  done  by  the  lessor  or  under  his  authority,  as  by  neglect 
of  repair  of  a  drain  through  the  demised  land  whereby  the  possession 
was  disturbed  by  an  escape  of  drainage  (x) ;  or  by  the  lessor  claiming 
and  in  fact  taking  the  rents  of  the  lessee's  sub-tenants  (y).  But 
damages  cannot  be  claimed  for  an  interruption  of  the  possession  as 
a  consequence  of  the  act  of  the  lessor,  which  is  not  a  natural  conse- 
quence, nor  within  the  contemplation  of  the  parties  in  making  the 
covenant;  as  an  extraordinary  influx  of  water  into  a  mine  from  an 
unknown  source,  which  was  an  accidental  consequence  of  the  lessor 
working  the  adjacent  mine  in  a  proper  manner  (z). — A  covenant  by 
a  lessee  to  keep  the  demised  premises  in  repair  during  the  term  is 
a  continuing  covenant,  and  non-repair  is  a  continuing  breach,  for 
which  an  action  may  be  brought  and  the  damages  assessed  to  the 
commencement  of  the  action;  but  no  damages  can  be  claimed  for 
a  possible  continuance  of  the  breach  (a) .  The  measure  of  damages  at 
any  time  during  the  term  is  the  present  diminution  of  the  saleable 
value  of  the  reversion  due  to  the  want  of  repair  (6).  The  measure 
of  damages  at  the  end  of  the  term  is  the  sum  required  for  the  cove- 
nanted repairs  (c) ;  and  may  include  a  rebuilding  (d) .  The  recovery 
of  damages  in  a  former  action  is  no  bar  to  an  action  for  subsequent 
continuance  of  the  breach;  but  the  sum  recovered  in  the  former  action 


(0  Soward  v.  Maitland  (1883),  53  L.  J.  Q.  B.  42;  11  Q.  B.  D.  695.  See 
ante,  p.  809. 

(u)  Dennett  v.  Atherton  (1872),  41  L.  J.  Q.  B.  165;  L.  R.  7  Q.  B.  316; 
Robinson  v.  Kilvert  (1889),  58  L.  J.  0.  392;  41  Ch.  D.  86;  Manchester,  Sheff.  ^ 
Lines.  Ry.  v.  Anderson  (1898),  67  L,.  J.  C.  568;  [1898]  2  Ch.  394.  See  SpurUng 
V.  Bantoft  (1891),  60  L.  J.  Q,.  B.  745;  [1891]  2  Q.  B.  384. 

(«)  Sanderson  v.  Berwick  {Corp.)  (1884),  53  L.  J.  Q.  B,  559;  13  Q.  B.  D. 
547;  Davis  v.  Town  Properties  Corp.  (1903),  72  L.  J.  C.  389;  [1903]  1  Ch.  797; 
Williams  v.  Gabriel  (1905),  75  L,.  J.  K.  B.  149;   [1906]  1  K.  B.   155. 

(?)  Edge  V.  BoUeau  (1885),  55  L.  J.  Q.  B.  90;  16  Q.  B.  D.  117. 

(z)  Harrison  v.  Muncaster  (1891),  61  L,.  J.  Q.  B.  102;   [1891]  2  Q.  B.  680. 

(o)  Luxmorev.  Robson  (1818),  1  B.  &Ald.  584;  Jacob  v.  Down  (1900),  69  L.  J. 
C.  493;   [1900]  2  Ch.   156. 

(6)  Smith  V.  Peal  (1853),  23  L.  J.  Ex.  84;  9  Ex.  161;  Whitham  v.  Kershaw 
(1885),  16  Q.  B.  D.  613;  Conquest  v.  Ebbetts  (1896),  65  L.  J.  O.  808;  [1896] 
A.   C.   490. 

(c)  Morgan  v.  Hardy  (1887),  56  L.  J.  Q.  B.  363;  17  Q.  B.  D.  770;  Joyner  v. 
Weeks  (1891),  60  L.  J.  Q.  B.  510;   [1891]  2  Q.  B.  31. 

(d)  Luroott  V.  Wakeley  (1911),  80  L.  J.  K.  B.  173;   [1911]  1  K.  B.  905. 
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may  be  considered  in  mitigation  of  damages  (e).  A  covenant  to  put 
the  demised  premises  in  repair  is  not  a  continuing  covenant,  and  is 
broken  once  for  all  by  non -repair  at  the  beginning  of  the  lease  (/). 
A  covenant  to  repair  is  presumptively  construed  with  reference  to  the 
condition  of  the  premises  at  the  time  when  the  covenant  begins  to 
operate;  hence  covenants  to  repair  in  the  same  terms  but  made  at 
different  times  vary  in  operation  and  in  the  measure  of  damages  for 
a  breach  {g).  But  where  the  covenantor  is  aware  that  his  covenantee 
is  liable  to  a  superior  landlord  upon  a  covenant  to  repair,  the  presump- 
tion is,  and  the  covenant  will  be  construed  upon  the  footing,  that  an 
indemnity  was  intended  (Ji). — In  an  action  by  a  lessor  against  an 
assignee  of  the  lease  upon  a  covenant  running  with  the  land  not  to 
assign  without  licence  of  the  lessor,  the  measure  of  damages  is  the 
value  to  the  lessor  of  the  personal  liability  of  the  assignee,  which  he 
has  lost  by  the  assignment,  as  compared  with  that  of  the  unlicensed 
person  to  whom  the  lease  has  been  assigned  (^). 

"  The  general  rule  is  that  the  right  to  costs  must  always  be  con- 
sidered as  finally  settled  in  the  court  where  the  question  is  adj  udicated 
on  to  which  it  is  accessory."  So  that,  if  any  costs  were  awarded, 
nothing  beyond  the  sum  taxed  according  to  the  rules  of  the  court 
could  be  recovered  as  damages;  or  if  costs  were  expressly  withheld 
by  an  adjudication  in  the  particular  case,  none  would  be  recoverable 
by  suit  in  any  other  courts  (fc).  Accordingly,  in  an  action  against 
a  vendor  of  land  for  not  making  a  good  title,  the  purchaser  cannot 
claim  as  damages  the  costs  of  an  action  against  the  vendor  for  specific 
performance  which  was  dismissed  without  costs  (J);  nor  the  costs  of 
an  action  by  the  vendor  for  specific  performance  which  was  dismissed 
without  costs;  nor  the  extra  costs  beyond  the  taxed  costs  of  such  an 
action  if  dismissed  with  costs  (m). — The  costs  of  an  action  are  not 
given  as  damages  in  that  action,  because  all  damages  recoverable  must 
be  in  respect  of  a  cause  of  action  which  accrued  before  the  institution 

(e)  Coward  v.  Gregory  (1866),  36  L.  J.  C.  P.  1;  L.  E..  2  C.  P.  153;  Henderson 
V.  Thome  (1893),  62  L.  J.  Q.  B.  586;   [1893]  2  Q.  B.  164. 

(/)  Coward  v.  Gregory  (1866),  36  L.  J.  C.  P.  1;  L.  R.  2  0.  P.  153;  Jacob  v. 
Down  (1900),  69  L.  J.  Q.  B.  493;   [1900]  2  Cli.  156. 

ig)  Lister  v.  Lane  (1893),  62  L.  J.  Q.  B.  583;  [1893]  2  Q.  B.  212;  Torrens  v. 
Walher  (1906),  75  L.  J.  C.  645;  [1906]  2  Ch.  166. 

(A)  Conquest  v.  Bbbetts  (1896),  65  L.  J.  C.  808;  [1896]  A.  0.  490.  See 
Clare  v.  Lobson  (1910),  80  L.  J.  K.  B.  158;   [1911]  1  K.  B.  35. 

(0   Williams  V.  Earle  (1868),  37  L.  J.  Q.   B.  231;   L,  K.   3  Q.   B.739. 

ik)  Per  cur.  Maiden  v.   Fyson  (1847),  11  L.   J.   Q.   B.  85;    11  Q.  B.   301. 

(0   Maiden  v.  Fyson  (1847),  11  L.  J.   Q.   B.   85;    11   Q.  B.  292. 

(m)  Bodges  v.  Litchfield  {Earl)  (1835),  1  Bing.  N.  C.  492. 
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of  proceedings  [n).  The  taxed  costs  between  party  and  party  are 
generally  considered  to  be  a  full  compensation  for  the  charges  of 
litigation  between  the  parties  to  an  action  to  enforce  a  common  law 
right  (o),  but  the  Court  of  Chancery  possessed  an  original  juris- 
diction to  award  costs  as  between  solicitor  and  client,  but  only 
exercised  that  jurisdiction  under  exceptional  circumstances  (p).  In 
the  case  of  costs  recoverable  under  indemnities,  the  party  liable  to 
indemnify  pays  the  costs  incurred  by  the  party  entitled  to  be  indemni- 
fied in  defending  the  original  action,  as  between  solicitor  and  client(g). 
Taxation  of  costs  is  not  a  condition  precedent  to  claiming  them  in 
an  action  as  a  debt  or  as  damages;  and  if  the  amount  is  disputed 
judgment  may  be  given  for  the  costs,  subject  to  taxation  {r).  In 
an  action  for  breach  of  contract  the  costs  of  an  action  brought  by  a 
third  party  in  consequence  of  the  breach  are  in  some  cases  recoverable 
as  special  damages:  as  where  the  buyer  of  goods  with  a  warranty 
resells  them  with  the  like  warranty,  he  may  charge  the  seller  with 
the  costs  of  an  action  brought  against  him  on  the  warranty,  which 
he  defends  with  the  sanction  of  the  seller  (s) .  So  where  a  buyer  of 
goods  as  of  a  certain  kind  and  quality,  which  the  seller  knows  are 
bought  for  resale  in  his  business,  sells  them  again  as  of  the  same 
kiud  and  quality,  he  may  charge  the  seller  with  the  costs  which  he  has. 
incurred  in  defending  an  action  for  defect  in  the  goods  delivered  (t). 
So  in  an  action  by  a  lessee  against  his  lessor  for  breach  of  a  covenant 
for  quiet  enjoyment  he  may  charge  as  damages  the  costs  of  an  action 
by  an  adverse  claimant,  which  after  giving  notice  to  the  lessor  he 
had  defended  (m). 

Contracts  of  indemnity  against  loss  or  damage  in  bringing  or 
defending  actions  cover  all  the  costs  and  charges  which  are  necessarily 
and  reasonably  incurred,  including  the  extra  costs  between  solicitor 
and  client  {x) .    Such  costs  are  recoverable  under  an  indemnity,  though 

(«)   CocUurn  v.  Edwards  (1881),  51  L.  J.  C.  46;   18  Oh.  D.  449. 

(o)  Doe  V.  FilUter  (1844),  13  L.  J.  Ex.  275;  13  M.  i:  W.  47.  See  Reeve  v. 
Gibson  (1891),  60  L.  J.  Q.  B.  451;   [1891]  1  Q.  B.  652. 

(p)  CocJcburn  v.  Edwards  (1881),  51  L.  J.  C.  46;  18  Oh.  D.  449;  Andrews- 
T.  Barnes  (1888),  57  L.  J.  C.  694;  39  Oh.  D.  133. 

(?)  See  cases  cited  note  («),  infra. 

(r)  Holdsworth  v.  Wilson  (1863),  32  L.  J.  Q.  B.  289;  4  B.  &  S.  1;  Metrop. 
Diet.  Ry.  v.  Sharpe  (1880),  50  L.  J.   Q.  B.   14;   5  Ap.  Ca.  425. 

(s)  Lewis  V.  Peake  (1816),  7  Taunt.  153. 

(0  Hammond  v.  Bussey  (1887),  67  L.  J.  Q.  B.  58;  20  Q.  B.  D.  79;  Acfius 
V.  Great  Western  Coll.  (1899),  68  L.  J.  Q.  B.  312;   [1899]  1  Q.  B.   413. 

(m)  Ralph  V.  Crouch  (1867),  37  L.  J.  Ex.  8;  L.  R.  3  Ex.,  44. 

(«)  Hughes  v.  Graeme  (1863),  33  L.  J.  Q.  B.  335;  Howard  v.  Lovegrove  (1870), 
40  L.  J.  Ex.  14;   L.   R.  6   Ex.  43;    Born   v.  Turner  (1900),  69  L.  J.  O.  593; 
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no  notice  of  the  action  is  given;  "  the  purpose  of  giving  notice  is  not 
to  give  a  ground  of  action;  but  if  a  demand  be  made  which  the  person 
indemnifying  is  bound  to  pay,  and  notice  be  given  to  him  and  he 
refuse  to  defend  the  action,  in  consequence  of  virhich  the  person  to 
be  indemnified  is  obliged  to  pay  the  demand,  that  is  equivalent  to  a 
judgment,  and  estops  the  other  party  from  saying  that  the  defendant 
in  the  first  action  was  not  bound  to  pay  the  money  "  {y).  But  costs 
unnecessarily  or  unreasonably  incurred  are  not  chargeable  under  an 
indemnity ;  as  in  defending  an  action  to  which  the  defendant  knew, 
or  might  \)y  proper  inquiry  have  discovered  that  he  had  no  defence  (2) ; 
or  in  defending  an  action  upon  a  matter  which  had  been  decided 
against  him  in  a  previous  action  (a) .  And  a  contractor  cannot  charge 
the  costs  of  defending  an  action  for  a  breach  of  his  own  contract 
against  a  person  who  is  liable  to  him  upon  a  sub-contract  for  the  same 
matter;   because  the  contracts  are  separate  and  independent  (6). 

Upon  the  above  principle  an  agent,  who  by  professing  to  act  with 
a  certain  authority  impliedly  undertakes  to  indemnify  the  party 
dealing  with  him  against  a  defect  in  that  authority,  is  chargeable 
with  the  full  costs  of  an  action  against  the  principal  which  fails  for 
want  of  the  professed  authority  to  bind  the  principal  (c) .  No  notice 
of  the  action  is  required  to  be  given  to  the  agent,  the  contract  made 
by  him  for  the  principal  being  sufficient  authority  from  him  to  bring 
the  action;  but  no  costs  are  chargeable  to  him  which  have  been 
incurred  after  the  plaintiff  has  received  notice  of  the  want  of  autho- 
rity {d) .  Nor  can  the  costs  be  charged  to  the  agent  if  the  action  fails 
from  causes  independent  of  the  want  of  authority:  as  where  proof 
of  the  contract  fails  for  want  of  evidence  to  satisfy  the  Statute  of 
Frauds  (e).  In  such  actions  against  the  agent  the  general  measure 
of  damages  is  the  actual  value  of  the  contract  which  he  professes  to 
have  made;  but  the  agent  warrants  only  the  validity  of  the  contract 


ri9001  2  Ch.  211.  See  Maxwell  v.  British  Thomson  Homton  Co.  (1904)  73 
L.  J.K.  B.  644;  [1904]  2  K.  B.  342;  Shepheard  v.  Bray  (1906),  75  L.  J.  0. 
633;  [1906]  2  Ch.  235;  compromised  on  appeal  (1907),  76  L.  J.  C.  692;  [19071 
2  Ch.  571. 

(2/)  Parke,  J.,  Smith  v.  Comptmi  (1832),  1  L.  J.  K.  B.  146;  3  B.  &  Ad.  407; 
Jones  V.   Williams  (1841),  10  L.  J.  Ex.   120;  7  M.  &  W.  493. 

(::)  Wrightup  v.  Chamberlain  (1839),  7  Scott,  598;  Walker  v.  Hatton  (1842), 
11  L.  J.  Ex.  361;  10  M.  &  W.  249. 

(a)  Smith  V.  Howell  (1851),  29  L.  J.  Ex.  377;  6  Ex.  730. 

(6)  Baxendale  v.  Z.  C.  #  D.  Ry.  (1874),  44  L..  J.  Ex.  20;  L.  E,.  10  Ex.  35; 
Fisher  v.   Vol  de  Trnvers  Co.   (1876),  45  L.  J.  C.  P.  479;  1  0.   P.   D.  611. 

(c)  Ilucjlies  V.  Graeme  (1864),  33  L.  J.  Q.  B.  335. 

{d)   Godwin  v.  Francis  (1870),  39  L.  J.  0.  P.  121;  L.  R.  5  C.  P.  295. 

(e)  Pow  V.  Davis  (1861),  30  L.  J.  Q.  B.  257;  1  B.  &  S.  220. 
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to  bind  the  principal  and  not  his  capacity  to  perforin  it,  upon  which 
the  value  of  the  contract  depends  and  which  can  only  be  presumed 
as  against  the  agent  in  absence  of  proof  to  the  contrary;  the  costs  of 
the  action  to  enforce  the  contract  are  recoverable  as  special  damages  (/) . 
And  the  agent  may  limit  his  warranty  to  the  receipt  of  the  authority, 
as  by  signing  "  as  agent  by  telegraphic  message,"  which  does  not 
warrant  the  correctness  of  the  message  {g). — An  agent  is  impliedly 
entitled  to  indemnity  by  his  principal  for  acting  upon  his  authority; 
and  if  the  principal  repudiates  the  authority,  the  agent  may  recover 
the  costs  properly  incurred  in  defending  an  action  brought  against 
him  by  reason  of  the  repudiation  {h). 

(f)  Re  National  Coffee  Palace  Co.  (1883),  24  Gh.  D.  367;  Firbanh's  Executors 
V.  Humphreys  (1886),  56  L.  J.  Q.  B.  67;  18  Q.  B.  D.  54;  ElJcington  v.  Hurtexr 
(1892),  61  L.  J.  C.  514;   [1892]  2  Oh.  452. 

\g)  LUly  V.  Smales,  [1892]  1  Q.  B.  456. 

Ih)  Broom  v.  Hall  (I860),  7  0.  B.  N.  S.  503.  See  Eaibronn  v.  International 
Horse  Agency  (1902),  72  L,  J.  K.  B.  90;  [1903]  1  K.  B.  270. 


(     816     ) 
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DAMAGES  AND  INTEREST. 

Sect.  III.— LIQUIDATED  DAMAGES  AND  PENALTY. 

PAOE 

Contracts  with  liquidated  damages  for  a  breach — sum  contracted  to 
be  paid  for  doing  a  certain  act    816 

Contracts  with  penalty — relief  against  penalty — money  bonds — 
bonds  with  special  conditions — covenants  and  simple  contracts 
with  penalty 817 

Specific  performance  of  contract  with  penalty  or  liquidated  damages     819 
Construction  of   contracts  as  to  penalty  or  liquidated  damages — 
larger  sum  payable  in  default  of    smaller — agreement  to   take 
smaller  for  larger — contracts  of  uncertain  value — contracts  with 
various  stipulations   820 

There  is  "  nothing  illegal  or  unreasonable  in  the  parties,  by  their 
mutual  agreement,  settling  the  amount  of  damages,  uncertain  in  their 
nature,  at  any  sum  upon  which  they  may  agree.  In  many  cases,  such 
an  agreement  fixes  that  which  is  almost  impossible  to  be  accurately 
ascertained;  and  in  all  cases,  it  saves  the  expense  and  difficulty  of 
bringing  witnesses  to  that  point"  (a).  Accordingly  charter-parties 
usually  fix  the  sum  to  be  paid  daily  for  the  demurrage  or  detention 
of  the  ship  beyond  the  days  allowed  for  loading  and  unloading  (6). 
And  building  contracts  stipulate  for  a  fixed  sum  to  be  paid  daily  or 
weekly  for  delay  in  completing  the  work  (c).  The  award  of  an 
arbitrator  maj'  provide  that  a  party  shall  pay  a  fixed  sum  for  every 
month's  delay  in  performing  the  award  (d).  In  some  callings,  as 
in  the  case  of  menial  servants  (e),  the  amount  of  damages  recoverable 
for  wrongful  dismissal  is  fixed  by  custom  at  one  month's  wages  (/), 
and  a  similar  custom  has  been  established  in  other  trades  (gr). — ^A 

(a)  Per  cur.  Kemble  v.  Farren  (1829),  7  L.  J.  0.  S.  C.   P.  258;   6  Bing.  148. 
(i)  Lochhart  v.  Falk  (1875),  44  L.  J.  Ex.  108;  L.  E.  10  Ex.  135. 
(o)  Jones  V.  St.  John's  Coll.  (1870),  40  L.  J.  Q.  B.  80;  L.  R.  6  Q.  B.   115; 
Law  V.  Redditch  Loo.  Bd.  (18.91),  61  L.  J.  Q.  B.  172;    [1892]   1  Q.  B.  127. 

(d)  Parfltt  V.   Chambre  (1872),  42  L.  J.  C.  6;   L.  E.   15  Eq.   36. 

(e)  Todd  V.  ICerrioh  (1852),  22  L.  J.  Ex.  1;   8  Ex.   151. 

(/)  Johnson  v.  Blenkensop-p  (1841),  5  Jur.  870;  Moult  v.  Ealliday  (1898),  67 
L.  J.  Q.  B.  451;  [18.98]  1  Q.  B.  125.  SE>e  Lindsay  v.  Queen's  Hotel  Co.  (1919), 
8S  L.  J.  K.  B.  535;    [1919]  1  K.  B.  212. 

(5-)   ParJeer  v.  Ibbetson  (ia58),  27  L.  J.  C.  P.  236;   4  C.  B.  N.  S.  346. 
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contract  may  also  stipulate  for  the  payment  of  a  certain  sum  upon 
the  doing  of  a  certain  act,  which  act  is  then  not  in  itself  a  breach  of 
the  contract,  nor  can  it  be  so  charged,  but  it  is  a  condition  precedent 
to  liability  to  pay  the  money  (Ji) :  as  a  covenant  to  pay  a  fixed  sum 
if  the  covenantor  married  any  other  person  than  the  covenantee  (i); 
a  covenant  in  a  farming  lease  to  pay  an  increased  rent  for  every  ton 
of  hay,  straw,  or  manure  carried  off  the  land  without  consent  of  the 
lessor  (fc);  or  an  increased  rent  per  acre  for  over-tUlage  with  certain 
crops  (1) .  A  covenant  in  a  lease  to  pay  an  increased  rent  for  carrying 
on  certain  trades  on  the  demised  premises  does  not  necessarily  legalise 
the  act,  and  may  give  rise  to  a  right  of  re-entry  (m) . 

A  contract  may  fix  a  sum  of  money  to  be  paid  on  a  breach,  with 
no  intention  of  assessing  the  damages,  but  as  a  penalty  to  secure 
performance:  as  in  the  case  of  bonds,  which  acknowledge  a  sum  of 
money  to  be  due  and  payable,  but  are  conditioned  to  be  void  on 
payment  of  a  debt  or  performance  of  some  stipulated  act.  The  sum 
acknowledged  is  usually  fixed  at  twice  the  amount  of  the  debt  or 
of  the  estimated  value  of  the  performance  secured;  the  form  of  the 
instrument  thus  showing  that  it  is  intended  as  a  penalty  (n). — The 
courts  of  common  law  originally  awarded  the  fuU  penalty  of  a  bond 
as  forfeited  by  a  breach  of  the  condition  according  to  the  strict  con- 
struction of  the  terms.  But  in  cases  of  penalty  the  Court  of  Chancery 
exercised  a  general  jurisdiction  to  relieve  against  the  judgment  at 
law  where  the  damage  could  be  estimated  in  money  upon  payment 
of  the  sum  really  due,  or  the  amount  of  damages  actually  sustained 
by  the  breach  of  contract;  and  for  this  purpose  they  directed  an  issue 
of  quantum  damniflcatus,  with  an  injunction  against  proceedings 
upon  the  judgment  (o).  And  the  statute  law  subsequently  imposed 
similar  restrictions  upon  proceedings  in  actions  on  bonds. — Common 
money  bonds  are  regulated,  in  this  respect,  by  the  statute  4  &  6  Anne, 
0.  16,  s.  12,  which  enacts  that  a  payment  made  post  diem  may  be 
pleaded  in  bar  to  an  action  on  such  bond  with  the  same  effect  aa  if 
the  money  had  been  paid  at  the  day  and  place  according  to  the  con- 

(h)  Legh  v.  Ullie  (1860),  30  L.  J.  Ex.  25;  6  H.  &  N.  165. 
(j)  Lowe  V.   F(}ers   (1768),  4  Burr.  2225. 
ih)  Legh  v.  Ullie  (I860),  30  L.  J.  Ex.  25;  6  H.  &  N.  165. 
(0  Denton  v.  Richmond  (1833),  2  L.  J.  Ex.  269;   1  Cr.  &  M.   734. 
(m)  Weston  v.  Metnyp.  Asylvm  Bd.  (1882),  51  L.  J.  Q.  B.  399;  9  Q.  B.  D. 
404.     See  Nat.  Prov.  Bk.  v.  M-arshtdl  (1888),  58  L.  J.  C.  229;  40  Ch.  D.  112. 

()»)  See  ante,  p.   101. 

(o)  Peachy  v.  Somerset  {Duke)  (1721),  1  Stra.  447;   Sloman  v.   Walter  (1784), 
1  Bro.  C.  C.  418;  2  W.  &  T.  L.  O.  250. 

L.  52 
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dition  of  the  bond  {p) . — Bonds  with  special  conditions,  and  covenants 
or  agreements  in  any  deed  or  writing  with  a  penal  sum  to  be  forfeited 
on  breach,  are  regulated  by  the  statute  8  &  9  Will.  3,  c.  11,  s.  8, 
enacting  that  in  all  actions  upon  any  bond,  or  on  any  penal  sum  for 
non-perfcrmance  of  any  such  covenants  or  agreements,  the  plaintiff 
may  assign  as  many  breaches  as  he  shall  think  fit;  and  the  judgment 
is  restrained  in  operation  to  the  damages  assessed  upon  such  breaches 
as  the  plaintiff  shall  prove;  the  judgment  for  the  penalty  remaining 
as  security  for  any  further  breaches,  for  which  damages  may  be 
assessed  and  execution  had  upon  the  judgment  to  the  amount  of  the 
penalty  (g). — The  action  upon  a  bond  is  always  in  point  of  form  for 
the  recovery  of  the  penalty;  at  law  the  obligee  could,  in  no  case, 
recover  more  than  the  penalty;  and  the  obligor  could  obtain  a  stay 
of  proceedings  with  an  entry  of  satisfaction  upon  payment  of  the 
penalty  and  costs  (r).  The  same  rule  obtained  in  equity  (s),  unless 
it  appeared  that  the  bond  was  given  as  a  collateral  security  as  in  the 
case  of  an  advance  secured  by  a  mortgage  of  lands  with  a  bond  {t), 
or  of  an  annuity  granted  by  a  distinct  contract  and  secured  by  a 
bond  (m),  in  which  cases  the  obligee  might,  and  may,  recover  sums 
in  excess  of  the  penalty  of  the  bond.  A  judgment  recovered  upon 
a  bond  carries  interest  independently  of  the  bond  (ar);  but  interest 
beyond  the  penalty  wiU  not  be  levied  upon  a  judgment  debt  to  the 
prejudice  of  a  subsequent  incumbrancer  (2/). 

Upon  covenants  and  simple  contracts  with  a  penalty,  the  plaintiff 
may  sue  for  and  recover  the  penalty,  which  is  deemed  to  be  a  satis- 
faction also  for  the  liability  upon  the  covenant,  or  he  may  proceed 
upon  the  covenant,  and  recover  more  or  less  than  the  penalty  {z). 
As  in  the  case  of  a  charter-party  with  stipulations  on  both  sides  and 
concluding  with  a  penalty  for  non-performance,  an  action  may  be 
brought  for  a  specific  breach,  and  full  damages  may  be  recovered 

(p)  Gerard  v.  Clowes  (1892),  61  L.  J.  Q.  B.  487;  [1892]  2  Q.  B.  11.  See 
ante,  p.    100. 

(?)  Ord.  XIII.  r.  14;  Tuther  v.  CaraUmpi  (1888),  21  Q.  B.  D.  414.  And  eee 
ante,  p.   101;   Gaimford  v.  Griffith  (1667),  1  Wms.  Saund.  67,  u.   (1). 

()■)  Wilde  V.  Clarhson  (1796),  6  T.  E.  304;  Branscombe  v.  Scarbrough  (1844), 
13  L.  J.  Q.  B.  247;  6  Q.  B.  13. 

(s)  Campbell  v.  Graham  (1830),  1  Russ.  &  M.  453;  Hughes  v.  Wynne  (1832), 
2  L.  J.  C.  28;  1  M.  &  K.  24;  Waiters  v.  Meredith  (1838),  3  Y.  &  C.  Ex.  264; 
Mathews  v.  Keble  (186^),  37  L.  J.  C.  657;   L.  R.  3  Ch.  691. 

(0   CUirhe  v.   Abingdon   {Lord)  (1810),  17  Ves.  106. 

(«)  Jeudmne  v.  Agate  (1829),  3  Sim.  129. 

Ix)  McClure  v.  Dunkin  (1801),  1  East,  436. 

(y)  Hatton  y.  Harris  (1892),  62  L.  J.  P.  0.   24;    [1892]  A.  C.   547. 

(z)  Parke,  B.,  Hurst  v.  Hurst  (1849),  19  L.  J.  Ex.  410;   4  Ex.  579. 
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beyond  the  amount  of  the  penalty  (a).  If  the  plaintiff  sues  for  the 
penalty  and  the  contract  is  within  the  above-mentioned  statute  8  &  9 
Will.  3,  c.  11,  he  must  assign  breaches  under  the  statute,  and  the 
damages  recoverable  are  limited  by  the  judgment  for  the  penalty  (&). 
If  the  plaintiff  recovers  or  accepts  the  penalty,  it  operates  in  full 
satisfaction  of  the  contract  and  the  other  party  is  discharged  from' 
all  further  liability  (c).  A  judgment  for  liquidated  damages  has  the 
same  conclusive  operation  (d) ;  and  in  the  case  of  liquidated  damages 
no  relief  can  be  obtained  against  payment  of  the  full  amount  (e). 

The  provision  for  compfensation,  either  by  way  of  penalty  or  of 
liquidated  damages,  does  not  exclude  the  remedy  of  specific  perform- 
ance or  injunction,  where  that  remedy  is  appropriate.  There  are 
some  cases  in  which  the  court  has  treated  a  provision  of  this  nature 
as  entitling  the  party  to  do  a  particular  act  upon  payment  of  the 
stipulated  sum  (/);  but  the  general  tendency  of  the  decisions  is  to 
treat  the  act  as  unwarranted,  and  to  give  the  party  entitled  to  the 
penalty  the  option  of  accepting  the  money  as  compensation,  or  of 
specifically  enforcing  his  rights  (g).  Thus  the  court  will  decree 
specific  performance  against  the  Vendor  of  a  contract  for  the  sale  of 
land,  notwithstanding  an  offer  to  pay  the  penalty  of  the  contract  (h); 
and  will  not  allow  either  party  to  claim  the  penalty  from  the  other 
who  remains  willing  to  complete  the  sale  (i).  The  court  will  grant 
an  injunction  to  restrain  a  breach  of  a  covenant,  though  protected  by 
a  provision  for  the  payment  of  liquidated  damages  (k).  And  the 
court  will  grant  an  injunction  whether  the  provision  be  contained 
in  a  covenant  or  in  a  bond,  and  whether  the  money  payment  be 
described  as  liquidated  damages  or  a  penalty;  the  primary  intention 


(a)  Harrison  v.   Wright  (1811),  13  East,  343. 

(b)  Betts  V.  Buroh  (1859),  28  L.  J.  Ex.  269;  4  H.  &  N.  510;  Wall  v.  Rederi- 
aktiebolaget  Luggude  (1915),  84  L.  J.  K.  B.  1663;    [1915]  3  K.  B.  66. 

(o)  Bird  V.  Randall  (1762),  1  W.  Bl.  387;   3  Burr.  1345. 

(d)  Sainter  v.  Ferguson  (1849),  19  L.  J.  C.  170;  1  Mac.  &  G.  286;  Carnes 
V.  Nisbett  (1862),  31  L.  J.  Ex.  273;  7  H.  &  N.  778. 

(e)  Mansfield,  C.   J.,   Lowe  v.  Peers  (1768),  4  Burr.   2228.     See  atite,  p.    817. 
(/)  Woodward   v.    Gyles    (169,0),   2  Vern.   119;    Carnes  v.    Nisbett  !(1862),    31 

L.  J.  Ex.  273;   7  H.  &  N.  778.      . 

(g)  Fox  V.  Soard  (1863),  33  Beav.  327;  Gen.  Aooident  Assoe.  v.  Noel  (1901), 
71  L.  J.  K.  B.  236;   [1902]  1  K.  B.  377. 

(A)  Houmrd  v.  Eo^kyns  (1742),  2  Atk.  371.  See  Long  v.  Bowring  (1864),  33 
Beav.   585. 

(«)  Ex  p.  Hulse  (1873),  43  L.  J.  C.  261;  L.  E.  «  Ch.  1022. 

{k)  French  v.  Macale  (1842),  2  Dr.  &  "War.  269;  Coles  v.  Sims  (1854),  23 
L.  J.  C.  258;  5  De  G.  M.  &  G.  1. 
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being  to  prevent  the  act,  and  not  to  secure  compensation  for  loss  by 
reason  of  the  breach  of  contract  (1). 

"It  is  now  clearly  settled,  that,  whether  the  sum  mentioned  in 
an  agreement  to  be  paid  for  a  breach,  is  to  be  treated  as  a  penalty  or 
as  liquidated  and  ascertained  damages,  is  a  question  of  law,  to  be 
decided  by  the  judge  upon  a  consideration  of  the  whole  instru- 
ment" (m).  The  use  of  the  terms  "penalty,"  or  "liquidated 
damages,"  or  their  equivalents  in  the  agreement  are  not  conclusive 
of  the  question,  but  constitute  one  element  to  be  considered  in  ascer- 
taining the  intention  of  the  parties,  and  cannot  be  disregarded  (n) . 
Bonds  present  no  difficulty  as  regards  the  penal  sum  in  which  the 
obligor  is  bound,  the  form  of  the  instrument  clearly  denoting  that 
it  is  a  penalty  for  securing  the  agreement  expressed  in  the  con- 
dition; and  the  plaintiff  is  restricted  both  in  equity  and  by  statute  to 
the  recovery  of  the  damages  actually  sustained  by  breaches  of  the 
condition  (o) .  But  if  the  condition  of  the  bond  fixes  a  sum  to  be 
paid  on  a  breach,  the  question  may  arise  respecting  that  sum,  whether 
it  is  to  be  treated  as  liquidated  damages  or  a  penalty,  and  must  be 
decided  upon  the  same  principles  as  in  any  other  form  of  contract  (p) . 

■Where  a  larger  sum  is  agreed  to  be  paid  on  non-payment  of  a 
debt  or  liquidated  money  demand,  it  is  presumptively  a  penalty; 
since  no  damages  other  than  nominal  are  recoverable  for  the  deten- 
tion of  a  debt  (q) .  Where  a  sale  of  an  estate  was  made  upon  the 
terms  that  part  of  the  purchase-money  should  be  paid  at  once,  and 
the  remainder  by  instalments  with  a  fixed  day  for  completion,  and 
a  provision  that  time  should  be  of  the  essence  of  the  contract,  and 
further  that  if  the  whole  was  not  paid  off  according  to  the  contract 
the  vendor   should  retain  the  estate  and  all  the  money  then  paid; 

(0  Logan  r.  WienhoU  (1833),  1  CI.  &  F.  611;  Jones  v.  Heavens  (1877),  4 
Oh.  D.  636;  National  Provincial  BJc.  v.  Marshall  (1888),  58  L.  J.  C.  229;  40 
Ch.   D.    112. 

(m)  Wilde,  C.  J.,  Sainter  v.  Fergmon  (184i9),  18  L.  J.  C.  P.  217;  7  0.  B. 
727. 

(«)  Kemble  v.  Farren  (1829),  7  L.  J.  0.  S.  C.  P.  258;  6  Bing.  141;  Law  v. 
Redditch  Loo.  Bd.  (1891),  61  L.  J.  Q.  B.  172;  [1892]  1  Q.  B.  127;  Pye  v.  Brit. 
Automobile  Constr.  Synd.  (19(06),  75  L.  J.  K.  B.  270;  [1906]  1  K.  B.  425;  Clyde- 
bank Engineering  ^  Shipbuilding  Co.  v.  Yzquierdo  y  Castaiieda  (1904),  74  L.  J. 
P.  C.  1;   [1905]  A.  C.  6. 

(o)   See  ante,  p.   102. 

(p)  Price  V.  Green  (1847),  16  L.  J.  Ex.  108;  18  M.  &  W.  346;  Ranger  v.  &.  W. 
Ry.  (1854),  5  H.  L.  C.  72;  Mercer  v.  Irving  (1868),  27  L.  J.  Q.  B.  291;  E.  B. 
&  E.  563;  Protector  Endotmruent  Loan  Co.  v.  Grioe  (1880),  49  L.  J.  Q.  B.  498; 
5  Q.  B.  D.  592. 

{q)  Per  our.  Kemble  v.  Farren  (1829),  7  L.  J.  0.  S.  O.  P.  258;  6  Bing.  148; 
per  cur.  Law  v.  Pedditch  Loc.  Bd.  (1891),  61  L.  J.  Q.  B.  172;  [1891]  1  Q.  B. 
127. 
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it  was  held  to  be  a  penalty  (r) . — But  if  an  agreement  is  made  for 
the  payment  of  a  smaller  sum  at  a  certain  time,  or  in  a  different 
manner  to  the  existing  debt,  in  discharge  of  an  existing  debt,  with 
the  condition  that  in  default  of  payment  the  creditor  shall  be  restored 
to  his  original  rights,  the  condition  is  not  a  penalty,  and  no  relief 
can  be  obtained  against  it  (s) ;  as  is  also  the  case  where  a  present 
debt  is  contracted  to  be  paid  by  instalments,  subject  to  the  con- 
dition that  on  default  of  any  instalment  the  whole  sum  remaining  due 
shall  become  payable  at  once(f);  and  the  condition  is  not  waived 
by  accepting  payment  of  an  instalment  after  default  (m)  . — A  similar 
principle  is  applied  in  the  case  of  mortgages  which  contain  a  provision 
that  upon  default  in  punctual  payment  a  higher  rate  of  interest  shall 
be  charged  which  is  construed  as  a  penalty;  and  reiief  is  given  upon 
the  terms  of  the  debtor  paying  interest  at  the  lower  rate,  with  interest 
for  the  delay;  but  if  a  certain  rate  of  interest  is  fixed,  and  the  mort- 
gagee agrees  to  take  less  if  it  be  paid  punctually,  tbat  is  a  valid 
agreement  against  which  no  relief  is  given  (a;).  "Anything  more 
irrational  than  the  doctrine  I  think  can  hardly  be  stated.  It  entirely 
depended  on  form  and  not  on  substance  "  («/).  Where  a  contract  for 
the  sale  of  land  fixed  the  rate  of  interest  on  unpaid  purchase-money 
at  four  per  cent,  from  the  time  of  taking  possession  until  a  fixed 
day,  and  after  that  day  at  five  per  cent.,  and  after  another  fixed  day 
at  eight  per  cent.;  it  was  held  that  the  interest,  being  a  measure  of 
damages  and  not  a  penalty,  must  be  paid  in  f uU  (z) . 

A  fixed  sum  to  be  paid  on  a  breach  of  contract  which  is  of  uncertain 
value  is  presumptively  liquidated  damages  and  not  a  penalty  (a) : 
as  the  sum  contracted  to  be  paid  daily  or  weekly  for  delay  in  com- 
pleting contracts  for  building  or  other  like  works;  and  the  sum 
fixed  in   a  charter-party  for  demurrage  (fe).     A  guarantee  that  a 


(r)  Steedman  v.  DrinUe  (1914),  85  L.  J.  P.  0.  79;    [1916]  1  A.  C.  275. 

(s)  Sterne  v.  Beck  (1S63),  1  De  G.  J.  &  S.  595;  Thompson  v.  Hudson  (1869), 
38  L.  J.  C.  431;  L.  K.  4  H.  L.  1;  Protector  Endowment  Loan  Co.  v.  Grice 
(1880),  49  L.  J.  Q.  B.  498;  5  Q.  B.  D.  692. 

(0   Wallingford  v.  Mutual  Society  (1880),  50  L.  J.  Q.  B.  49;   6  Ap.  Ca.  685. 

(m)  Keene  v.  Biscoe  (1877),  47  L.  J.  C.  644;  8  Ch.  D.  201;  Ex  p.  Burden 
(1880),  16  Ch.  D.  675. 

(«)  Ex  p.  Powis  {Marq.)  (1747),  3  Atk.  519;  Attwood  v.  Taylor  (1840),  1 
Man.  &  G.  279;  Unio^t  Bank  of  London  v.  Ingram  (1880),  60  L.  J.  C.  74;  16 
Cli.  D.  53;  Leeds  ^  Hanley  Theatre  v.  Broadbent  (1898),  67  L.  J.  C.  135;  [1898] 
ICh.  343.     See  Wrigley  v.  Gill  (1904),  74  L.  J.  C.  160;   [1905]   1  C5h.  241. 

(y)  Jessel,  M.  R.,  Wallis  v.  Smith  (1882),  52  L.  J.  C.  143;  21  Oh.  D.  261. 

(z)  Herbert  v.  Salisbury  and  YeovU  Ry.  (1876),  L.  R.  2  Eq.  224. 

(a)  Sainter  v.  Eerguson  (1849),  18  L.  J.  C.  P.  217;  7  C.  B.  716;  Webster  v. 
Bomnquet  (1912),  SI  L.  J.  P.  C.  205;   [1912]  A.  C.   394. 

(S)  See  ante,  p.   81fi. 
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vessel  should  sail  at  a  certain  time  "  under  penalty  of  forfeiting  one- 
half  of  the  freight "  was  construed  as  fixing  the  Liquidated  damages 
to  be  recoverable  in  full  (c) .     Agreements  for  the  sale  of  a  trade 
or  business,  or  for  the  partnership  or  the  employment  of  a  person, 
providing  against  the  carrying  on  the  same  trade  or  business  within 
certain  limits  by  stipulating  for  the  payment  of  a  fixed  sum  for  a 
breach  of  any  such  terms,  are  in  general  considered  as  settling  the 
liquidated  damages  to  be  recovered  in  f uU  {d) .     So  a  sum  propor- 
tioned to  the  extent  of  the  breach  is  prima  facie  liquidated  damages 
and  not  a  penalty  (e);  as  the  increased  acreage  rent  payable  by  a 
tenant  for  overtillage  (/) . — ^Upon  the  like  principle  in  marine  insur- 
ance, though  in  general  a  contract  of  indemnity,  the  parties  may 
agree  beforehand  in  fixing  the  value  of  the  subject  insured;  and  in 
case  of   a  loss  the  valuation  in  the  policy  is  the  sum  recoverable, 
whether  greater  or  less  than  the  value  in  fact  {g) . — The  excessive 
amount  of  the  sum  fixed  to  be  paid  for  a  breach  of  uncertain  value 
is  to  be  considered,  but  is  not  a  conclusive  ground  for  treating  it  as 
a  penalty   and  not  liquidated  damages;   as  it  is  competent  for  the 
parties  to  form  their  own  estimate  of  the  value  iiE  not  unreasonable  {h) . 
Where    a    contract   includes   various    stipulations    which   are    of 
different  fixed  value,  as  money  payments;  or  some  of  which  are  of 
fixed  value  and  others  of  uncertain  value;  and  one  sum  is  fixed  to  be 
paid  for  a  breach  of  any  of  them,  it  is  presumptively  a  penalty; 
because  it  cannot  have  been  fixed  with  any  regard  to  the  value  or 
extent  of  the  breach  {i) .     If  the  various  stipulations  contracted  for 
are  all  of  uncertain  value,  the  fixed  sum  payable  on  a  breach  is  pre- 
sumptively liquidated  damages;   because  the  parties  may  be  taken 
to  have  estimated  the  effect  of  a  breach  with  reference  to  the  entire 
contract  (fc) .     In  an  agreement  for  the  sale  of  a  public-house,  con- 


(c)  Sparrow  v.  Paris  (1862),  31  L.  J.  Ex.  137;   7  H.  &  N.   594. 

Id)  Price  V.  Green  (1847),  16  L.  J.  Ex.  108;  16  M.  &  W.  346;  Reynolds  v. 
Bridge  (1866),  26  L.  J.  Q.  B.  12;  6  E.  &  B.  528;  Mercer  v.  Irving  (1858),  27 
L.  J.  Q.  B.  291;  E.  B.  &  E.  563. 

(e)  Clydebanh  Engineering  Co.  v.  Yzquierdo  y  Castaneda  (19-04),  74  L.  J. 
P.  C.  1;   [1905]  A.  C.  6. 

(/)  Benton  v.   Richmond  (1833),  2  L.  J.  Ex.  269;   1  Or.   &  M.   734. 

{g)  Marino  Insoe.  Act,  1906,  s.  27;  IriHng  v.  Manning  (1847),  1  H.  L.  C.  287. 

(A)  Eldon,  C.  J.,  Astley  v.  Weldon  (1801'),  2  B.  &  P.  351;  Cotton,  L.  J., 
Wallis  V.  Smith  (1882),  52  L.  J.  C.  145;  21  Ch.  D.  270;  Esher,  M.  R.,  Law  v. 
Redditch  Loo.  Bd.  (1891),  61  L.  J.  Q.  B.  172;   [1892]  1  Q.  B.  130. 

(«)  Kemble  v.  Farren  (1829),  7  L.  J.  0.  S.  0.  P.  258;  6  Bing.  141;  Willson 
V.  Lme  (1896),  65  L,.  J.  Q.  B.  474;   [1896]   1  Q.  B.  626. 

{h)  Reynolds  v.  Bridge  (1856),  26  L.  J.  Q.  B.  16;  6  E.  &  B.  528;  Wallis  v. 
Smith  (1882),  52  L.  J.  C.  145;  21  Ch.  D.  243;  Dunlap  Pneumatic  Tyre  Co.  v. 
New  Garage  #  Motor  Co.  (1914),  83  L.  J.  K.  B.  1574;   [1915]  A.  C.  79. 


LIQUIDATED  DAMAGES  AND  PENALTY.  823 

taining  various  stipulations  as  to  the  transfer  of  licence,  possession 
and  goodwill  of  the  business,  trade  fixtures  and  stock  in  trade  and 
other  matters,  a  provision  that  if  either  party  should  fail  to  perform 
the  agreement  he  should  pay  to  the  other  a  fixed  sum  of  money 
was  held  to  operate  as  a  penalty  (I) .  A  sum  of  money  may  become 
payable  upon  the  happening  of  a  single  event,  as  the  failure  to  com- 
plete a  contract  to  construct  drainage  works  within  a  limited  time, 
in  which  the  condition  may  be  satisfied  by  matters  of  varying  im- 
portance; if  the  construction  of  the  contract  requires  the  liability 
to  be  referred  to  the  single  event,  and  not  to  the  independent  cir- 
cumstances of  which  it  consists,  the  liability  is  to  pay  liquidated 
damages,  and  is  not  a  penalty  (m) . — But  where  under  an  agree- 
ment for  the  sale  of  property  a  fixed  sum  of  money  is  deposited, 
it  remains  in  the  hands  of  the  vendor,  or  of  a  stakeholder,  as  a 
security  for  the  performance  of  the  contract,  and  unless  the  pur- 
chaser is  entitled  to  rescind  the  vendor  may  retain  it  if  the  contract 
does  not  go  through  (w) .  If  the  purchaser  is  entitled  to  rescind  he 
may  recover  his  deposit  (o) .  In  the  case  of  a  similar  deposit  in 
respect  to  other  contracts,  it  depends  upon  the  construction  to  be 
put  upon  the  contract  whether  the  sum  deposited  may  be  forfeited 
or  not  (p) . 

(0  Setts  V.  Burch  (1859),  28  L.  J.  Ex.  267;  4  H.  &  N.  506;  3Iaffee  v.  Lavell 
(1874),  43  L.  J.  C.  P.  131;  L.  R.  9  C.  P.  107. 

(m)  Law  V.  Redditch  Loc.  Bd.  (1891),  61  L.  J.  Q.  B.  172;    [1892]  1  Q.  B.  127. 

In)  Scott  V.  Alvarez  (1895),  64  L.  J.  C.  821;  [1895]  2  Ch.  603;  Spi-ague  v. 
Booth  (1909),  78  L.  J.  P.  C.  164;  [1909]  A.  C.  676;  Hall  v.  Burnell  (1911),  81 
L.  J.  C.  46;   [1911]  2  Ch.  551. 

(o)  Re  Hargreaves  and  Thompson  (1887),  56  L.  J.  C.   199;   32  Ch.  D.   454. 

(rt  Cooper  V.  L.  B.  #  S.  C.  Ry.  (1879),  48  L.  J.  Ex.  434;  4  Ex.  D.  88;  Pye 
V.  Brit.  Automobile  Cotnm..  Synd.  (1906),  75  L.  J.  K.  B.  270;  [1906]  1  K.  B.  425. 
See  Wallis  v.  Smith  (1882),  52  L.  J.  C.  145;   21  Ch.  D.   243. 
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Where  interest  is  payable  by  contract,  it  becomes  a  debt  which 
may  be  recovered  by  action,  with  or  without  the  principal  debt; 
as  in  the  case  of  a  debt  contracted  to  be  paid  at  a  distant  day  with 
interest  to  be  paid  periodically  in  the  interval,  the  interest  may  be 
claimed  separately  as  it  falls  due  (a).  Interest  contracted  as  a  debt 
is  considered  as  accruing  from  day  to  day,  though  agreed  to  be 
paid  at  fixed  intervals;  and  therefore  it  is  apportionable  by  law 
amongst  parties  who  become  entitled  to  the  principal  fund  in  suc- 
cession; unlike  rents  and  annuities  which  are  apportionable  only  by 
statute  (b). 

Interest  payable  as  damages  is  not  a  debt,  and  it  cannot  be  added 
to  the  principal  as  part  of  the  debt,  so  as  to  make  a  sum  sufficient 
to  support  a  petition  in  bankruptcy  (c) .  Where  a  contract  is  made 
for  the  payment  of  a  sum  of  money  on  a  certain  day  with  interest 
at  a  certain  rate  to  that  day,  there  is  no  implied  contract  for  the 
continuance  of  interest,  in  the  absence  of  intention  expressed  to  that 
effect;  interest  for  delay  beyond  the  day  appointed  can  be  claimed 

(a)  Diclcennon  v.  Harrison  (1817),  4  Pri.  711;  Hudson  v.  Fawcett  (1844),  13 
L.  J.  C.  P.  141;  7  Man.  &  G.  348;  Nordenstram  v.  Pitt  (1845),  14  L.  J.  Ex. 
150;   13  M.   &  W.  723. 

(4)  nnniier  y.  Lo-we  (1806),  13  Ves.  135;  Ex  p.  Smyth  (1818),  1  Swanst.  337; 
Apportionment  Act,   1870. 

(c)   Cameron  v.   Smith    (1819),  2  B.  &  Aid.  305. 
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only  as  damages  to  be  awarded  by  the  court,  and  if  awarded  may 
be  assessed  at  a  different  rate;  but  the  contract  rate  is  generally 
presumed  to  be  the  reasonable  rate  for  the  damages  (d) .  A  bond 
in  a  penal  sum  conditioned  to  be  void  upon  payment  of  a  lesser  sum 
with  interest  at  a  certain  date,  carries  interest  (recoverable  as  such 
and  not  as  damages)  until  the  date  of  actual  payment  (e).  Interest 
will  not  be  allowed  as  damages  during  delay  of  payment  caused  by 
the  plaintiff  himself;  as  delay  in  taking  out  administration  to  the 
deceased  creditor  (/) ;  or  delay  in  completion  of  a  purchase  attribut- 
able to  the  default  of  the  vendor  (g) . 

Interest  is  in  all  cases  an  accessory  to  the  principal,  so  that  if 
the  action  for  the  principal  debt  is  barred,  as  by  the  Statute  of 
Limitations,  the  claim  for  future  interest  ceases  with  it  {h) ;  and 
an  acknowledgment  that  the  principal  of  a  statute-barred  debt  is 
due  does  not  revive  the  right  to  interest  (i) .  A  payment  or  tender 
duly  made  of  the  principal  debt  bars  any  claim  for  future 
interest  (k) .  But  the  principal  debt  may  be  discharged,  leaving 
the  claim  for  past  interest;  as  upon  the  renewal  of  a  bill  by  a  new 
bill  for  the  same  sum,  leaving  interest  upon  the  former  then  due 
and  unpaid  (I) .  And  a  judgment  recovered  for  the  principal  debt, 
though  it  discharges  the  debt  and  all  claim  to  future  interest  by 
merger,  is  no  bar  to  the  claim  for  interest  accrued  due  before  the 
recovery,  if  the  interest  could  not  have  been  recovered  in  the  former 
action  (to).  And  a  judgment  for  interest  is  no  bar  to  a  subsequent 
action  for  the  recovery  of  the  principal  (w) . 

By  the  general  rule  of  the  common  law  interest  cannot  be  claimed 
as  damages  for  the  mere  forbearance  or  detention  of  a  debt;  interest 
is  allowed  by  law  only  where  there  has  been  an  express  promise  to 

(d)  Keene  v.  Keene  (1857),  27  L.  J.  G.  P.  89;  3  C.  B.  N.  S.  Ui;  Cook  v. 
Fowlei-  (1874),  43  L.  J.  C.  855;  L.  R.  7  H.  L.  27;  Re  Roberts  (1880),  14 
Ch.  D.  49. 

(e)  Re  Dixon  (1900),  69  L.  J.  0.  609;    [1900]  2  Ch.  561. 

(/)  Edwards  v.  Warden  (1876),  45  L.  J.  C.  713;  1  Ap.  Ca.  281;  Webster 
V.  British  Empire  Assoe.  (1880),  49  L.  J.  C.   76i9;    15  Ch.  D.   169. 

{g)  Jones  v.    Gardiner  (1901),  71  L.  J.  C.   93;    [1902]   1   Ch.   191. 

(h)  Hollis  V.  Palmer  (1836),  5  L.  J.  C.  P.  264;  2  Bing.  N.  C.  713;  Clark  v. 
Alexander  (1844),  13  L.  J.  C.  P.  133;  8  Scott,  N.  E.  147. 

(i)  CoUyer  v.   Willock  (1827),  5  L.  J.  0.  S.  C.  P.  181;   4  Bing.  313. 

(h)  Gyles  v.  Hall  (1726),  2  P.  Wms.  377;   Parke,  B.,  Norton  v.  Ellam  (1837), 

6  L.  J.  Ex.  121;  2  M.  &  W.  464;  Cliff  v.  Wads-worth  (1843),  2  Y.  &  C.  Oh. 
598. 

(I)  Zumley  v.  Musgrave  (1837),  7  L.  J.  C.  P.  49;   4  Bing.  N.  C.  1 

(m)  Florence  v.  Jennings  (1857),  26  L.  J.  C.  P.  274;   2  C.  B.  N.  S.  454. 

(«)  Blackburn,   J.,   Morgan  v.   Richards  (1872X  41   L.   J.    Q.    B.   187;   L.    R. 

7  Q.  B.  493. 
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pay  interest,  or  where  such  promise  is  to  be  implied  from  the  usage 
of  trade  or  other  circumstances;  and  the  rule  is  independent  of  the 
mere  form  of  the  instrument,  whether  in  writing  or  under  seal  (o) . 
Upon  a  contract  to  give  a  security  which  would  carry  interest,  as  a 
bill  or  note  {p),  or  to  pay  securities  which  carry  interest  {q),  a  con- 
tract to  pay  interest  may  be  inferred.  The  same  rule  applies  in 
equity,  in  dealing  with  legal  rights  under  contracts;  but  in  dealing 
with  matters  of  equitable  cognizance,  interest  is  awarded  according 
to  the  principles  and  practice  of  that  branch  of  jurisdiction  (r) . 
Since  the  Judicature  Act,  1873,  which  provides  that  the  rules  of 
equity  shall  prevail  where  they  conflict  with  the  rules  of  the  common 
law,  interest  may  sometimes  be  recovered  in  common  law  actions,  as 
in  the  case  of  a  claim  of  a  principal  against  an  agent  for  money  had 
and  received,  where  the  Court  of  Chancery  would  have  ordered  an 
account  to  be  taken  with  interest  (s) .  There  is  no  jurisdiction  in 
equity  to  award  interest  where  the  contract  excludes  it  it) . — Accord- 
ingly, interest  is  not  allowed  upon  money  deposited  with  a  banker  by 
a  customer  upon  his  current  account,  which  is  a  simple  loan(M). 
But  advances  by  a  banker,  upon  which  interest  is  usually  charged, 
carry  interest  in  an  action  for  the  balance  of  account  (a?) . — Interest 
is  not  generally  allowed  upon  a  debt  for  money  paid  (y) ;  but  where 
a  person  has  paid  money  for  another  under  an  indemnity,  express 
or  implied,  he  is  entitled  to  interest,  because  he  is  not  fully  indem- 
nified unless  he  is  put  in  the  same  position  pecuniarily  as  if  he  had 
not  paid  the  money  (z):  as  in  the  case  of  a  surety  having  paid  money 
for  his  principal;  or  a  surety  claiming  contribution  from  a  co- 
surety (a). — Interest  is   not  allowed  upon  a  mere  account  stated; 

(o)  Iliggins  v.  Sargent  (1823),  2  L.  J.  0.  S.  K.  B.  33;  2  B.  &  C.  3i8; 
L.  C.  #  i).  Ry.  V.  S.  E.  Ry.  (1893),  63  L.  J.  Ch.  93;  [1893]  A.  C.  429.  See 
Re  W    IV    Duncan  #  Co.  (1905),  74  Iv.  J.   C.  188;    [1905]   1  C5h.  307. 

ip)  Marshall  v.  Poole  (1810,),  13  East,  98;  Farr  v.  Ward  (1837),  3  M.  &  W. 
25;  Rhoades  v.  Selsey  {iMrd)  (1840),  2  Beav.  359;  Davis  v.  Smyth  (1841),  10 
L.   J.   Ex.   473;   8  M.  &  W.  399. 

(?)   Harper  v.   Williams  (1843),  12  L.  J.  Q.  B.  227;   2  Q.  B.   219. 

(r)  B(wt/i  V.  Leicester  (1838),  8  L.  J.  C.  49;  3  M.  &  Cr.  459;  Rhodes  v.  Rhodes 
(1860),  29  L.  J.  C.  418;  Johns.  653;  Hill  v.  S.  Staffs.  Ry.  (1874),  43  L.  J.  C. 
.560;   L.  R.  18  Eq.  154;   Re  Drax  (1903),  72  L.  J.  C.  505;   [1903]   1  Ch.  781. 

(s)   Harsant  v.   Blaine  (18S7),  66  L.  J.  Q.  B.  512. 

{t)  Thompson  v.   Dretv   (1855),  20  Beav.  49. 

(u)  See  Calton  v.  Bragg  (1812),  15  East,  223;  Foley  v.  Hill  '(1848),  2  H.  L.  C. 
28. 

(sc)   GiiHin  V.    Godby  (1812),  4  Taunt.  346. 

(y)  Carr  v.  Bduvrds  (1822),  3  Stark.  132;  Hicks  v.  Mareco  (1833),  6  Car.  &  P. 
498. 

(c)  Ex  p.  Bishop  (1880),  50  L.  J.  C.  18;  15  Ch.  D.  400;  Sargood's  claim 
(1871),  L.  E.  15  Eq.  43. 

(«)   HUrhman  v.   Stewart  (1855),  24  L.  ,T.  C.  690;   3  Drew.  271. 
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unless  it  is  shown  that  the  debts  stated  bear  interest,  as  in  the  case  of 
merchants'  accounts  (fe). — Interest  is  not  generally  allowed  upon  the 
unpaid  price  of  goods  sold  and  delivered;  though  by  the  contract  of 
gale  a  fixed  period  of  credit  is  given  (c) .  Nor  is  interest  allowed 
upon  a  claim  for  work  and  labour  or  for  services  rendered  (d) . 

Interest  is  allowed  as  damages  upon  bills  of  exchange  and  pro- 
missory notes  and  other  mercantile  instruments,  according  to  mer- 
cantile usage  now  confirmed  by  statute;  the  rate  of  interest  as 
damages  varies  with  the  value  of  money,  but  the  rate  expressed  in 
the  instrument,  if  any,  is  presumptively  taken  as  the  value  to  the 
parties;  and  if  delay  in  payment  is  caused  by  default  of  the  holder 
such  damages  may  be  disallowed  (e).  If  the  bill  or  note  is  expressly 
drawn  payable  "with  interest,"  the  interest  is  a  debt  accruing  due 
from  the  date  of  the  instrument,  whether  payable  on  demand  or  at 
a  time  specified;  "  the  reason  is,  that  the  party  who  makes  the  promise 
must  be  expected  to  keep  it;  and  if  he  does,  no  interest  can  be  due 
from  any  other  period  than  the  date"(/).  If  interest  is  not 
expressed  in  the  bill  or  note,  it  is  recoverable  only  as  damages  and 
from  the  maturity  of  the  instrument  (g) ;  and  if  the  instrument  is 
payable  on  demand  interest  is  recoverable  only  from  the  time-  of 
demand,  or  from  the  commencement  of  an  action,  which  operates  as 
a  demand  (h) .  The  drawer  or  indorser  of  a  bill  or  note  can  be 
charged  with  interest  as  damages  only  from  the  time  of  his  receiv- 
ing notice  of  dishonour  (i) .  But  a  person  who  guarantees  payment 
of  a  bill  or  note  without  being  a  party  is  chargeable  with  all  interest 
due  upon  it  to  the  party  guaranteed  (k) ;  and  without  notice  of  -dis- 
honour (I) . — Upon  a  contract  to  give  a  bill  or  note,  or  to  pay  by  a 


(b)  EUenborough,  C.  J.,  Calion  v.  Brac/ff  (1812),  15  East,  228;  Petre  v. 
JDuncombe  (1851),  20  L.  J.  Q.  B.  242. 

(c)  Gordon  v.   Swan   (1810),  12  East,  419. 

(d)  Trdawney  v.  Thomas  (1789),  1  H.  Bl.  303;  Mihom  v.  Hayward  (1821), 
9  Price,  134. 

(e)  Bills  of  Exchange  Act,  1882,  s.  57;  Bayley,  J.,  Cameron  v.  Smith  (1819), 
2  B.  &  Aid.  308;  Ke-ene  v.  Keene  (1857),  27  L.  J.  C.  P.  89;  3  C.  B.  N.  S. 
144. 

(/)  Roffey  V.   Greenwell  (1839),  8  L.  J.  Q.  B.  336;   10  A.  &  E.  222. 

(9',)  Cameron  v.   Smith  (1819),  2  B.  &  Aid.   305. 

(A)  Pierce  v.  Fothergill  (1835),  2  Bing.  N.  C.  167;  Re  Herefordshire  Banking 
Co.  (1867),  36  L.  J.  C.  806;  L.  R.  4  Eq.  250;  Re  Bast  of  England  Banking  Co. 
(1868),  38  X,.  J.  C.  121 ;  L.  E.  4  Ch.  14. 

(J)  Walher  v.  Barnes  (1813),  5  Taunt.  240;  Keene  v.  Keene  (1857),  27  L.  J. 
0.  P.  88;  3  C.  B.  N.  S.  144. 

(A)  Acherman  v.   Ehrensperger   (1846),  16  L.  J.  Ex.   3;   16  M.   &  W.   99. 

(0  Walton  V.  Mascall  (1844),  14  L.  J.  Ex.  54;   13  M.  &  W.  452. 
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bill  or  note,  interest  is  recoverable  in  the  same  manner  as  if  the 
bill  or  note  had  been  given  (m) . 

A  bond  in  a  penal  sum  with  a  condition  for  the  payment  of  a  less 
sum  carried  interest;  because  the  obligor  being  indebted  in  the  whole 
penal  sum  unless  he  avoided  it  by  performance  of  the  condition, 
could  only  obtain  relief  from  the  penalty  upon  equitable  terms 
according  to  which  interest  was  payable,  and  this  rule  is  embodied  in 
the  statute  4  &  5  Anne,  c.  16;  but  no  greater  sum  is  recoverable 
for  the  debt  and  interest  than  the  amount  of  the  penalty  {n) .  Pay- 
ment and  acceptance  of  the  debt  post  diem  bars  an  action  on  the 
bond  as  if  made  according  to  the  condition,  by  the  statute  4  &  5 
Anne,  c.  16,  and  precludes  recovery  of  interest  for  the  delay  in 
payment  (o) .  A  single  bond  without  any  condition  of  avoidance 
is  a   mere  debt,  which  carries  no  interest  (p) . 

In  mortgages  containing  a  covenant  to  pay  the  principal  debt  with 
interest  at  a  certain  rate  on  a  certain  day,  if  no  interest  is  expressly 
stipulated  on  default  of  payment,  interest  after  the  day  cannot  be 
claimed  under  the  covenant;  but  upon  the  presumed  intention  of 
the  parties  that  the  mortgage  should  bear  interest  during  its  con- 
tinuance, it  is  an  established  practice  to  give  interest  by  way  of 
damages,  and  presumptively,  but  not  necessarily,  at  the  covenanted 
rate  {q) ;  if  that  rate  is  excessive  it  will  be  reduced  to  the  usual 
commercial  rate  (r) .  A  right  to  interest  may  be  excluded  by  the 
terms  of  the  security  (s) .  And  it  is  a  settled  rule  of  practice  that 
after  default  of  the  mortgagor,  the  mortgagee  is  entitled  to  have 
six  months'  notice  of  payment  or  six  months'  interest  as  a  condition 
of  redemption  if  his  mortgage  is  by  deed  (i) . — The  same  principles 
apply  to  an  equitable  mortgage  by  deposit  of  deeds,  with  an  agree- 
ment to  execute  a  legal  mortgage  for  the  debt  and  interest  (m)  .     A 

(to)  Marshall  v.  Poole  (1810),  13  East,  9S;  Fan-  v.  Ward  (1837),  3  M.  &  W. 
25;   Ehoades  v.   Selsey  {Lord)   (1840),  2  Beav.  359. 

(«)  Re  Dixon  (1900),  69  L.  J.  609;   [1900]  2  Ch.  561. 

(o)  Dixon  V.  Parkes  (1794),  1  Esp.  110.  See  Fowell  v.  Forrest  (1670),  2 
Wma.   Saund.  144,  n.   (0- 

(p)  Hogan  v.  Page  (17980,  1  Bo6.  &  P.  337;  Foster  v.  Weston  (1830),  8  L.  J. 
0.   S.  C.  p.  295;  6  Bing.  709. 

(?)  Price  V.  G.  W.  Ry.  (1847),  16  L.  J.  Ex.  87;  16  M.  &  W.  248;  Morgan  v. 
Jones  (1853),  22  L.  J.  Ex.  232;  8  Ex.  620;  Gordillo  v.  WegueUn  (1877),  44 
L.  J.  C.  691;   5  Ch.  D.  287. 

(r)  Walliiir/ton  v.  Cook  (1878),  47  L.  J.  C.  508;  Re  Roberts  (1880),  14  CSi.  D. 
49;   Mellersh  V.  Brown  (1890),  60  L.  J.  C.  43;   45  Ch.  D.  225. 

(s)  Thompson  v.   Drew  (1856),  20  Beav.  49. 

(t)  Partlett  v.  Franklin  (1867),  36  L.  J.  C.  671;  Smith  v.  Smith  (1891),  60 
L.  J.  C.  694;   [1891]  3  Ch.  550. 

(u)  Re  Kerr's  Policy  (186«),  38  L.  J.  C.  539;  L.  R.  S  Eq.  331;  Sx  p. 
Furber  (1881),  17  Ch.  D.  191. 
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deposit  of  deeds  to  secure  a  loan  of  money  without  any  further 
agreement  carries  interest;  but  the  rule  as  to  six  months'  notice 
or  interest  does  not  apply  (x) . — As  already  stated,  the  mortgagee 
cannot  stipulate  for  a  higher  rate  of  interest  bj  way  of  penalty  for 
default  in  punctual  payment  of  the  agreed  interest,  but  he  is  allowed 
to  attain  the  same  object  by  fixing  a  high  rate  and  agreeing  that  a 
lower  rate  of  interest  shall  be  accepted  if  paid  punctually  (y). 

Interest  is  payable  for  delay  in  payment  of  the  purchase-money 
under  a  contract  of  sale  of  land  from  the  time  fixed  for  completion, 
or  from  the  time  of  the  vendor  making  a  good  title,  but  the  vendor 
may  avoid  this  liability  by  appropriating  the  money  and  giving 
notice  to  the  purchaser  (z) .  And  interest  is  payable  upon  the  lien 
for  unpaid  purchase-money  from  the  time  of  the  purchaser  taking 
possession;  provided  a  good  title  is  then  made  (a).  Interest  is  also 
payable  upon  the  lien  for  the  return  of  a  deposit  or  of  purchase- 
inoney  which  arises  upon  a  rescission  of  the  contract  of  sale  (&);  or 
during  delay  in  completion  by  the  vendor  (c) . 

Interest  may  be  chargeable  as  damages  by  the  Civil  Procedure 
Act,  1833,  s.  28,  which  enacts  that  "upon  all  debts  or  sums  certain, 
payable  at  a  certain  time  or  otherwise,  the  jury,  on  the  trial  of 
any  issue,  or  on  any  inquisition  of  damages,  may,  if  they  shall  think 
fit,  allow  interest  to  the  creditor  at  a  rate  not  exceeding  the  current 
rate  of  interest  from  the  time  when  such  debts  or  sums  certain  were 
payable,  if  such  debts  or  sums  be  payable  by  virtue  of  some  written 
instrument  at  a  certain  time,  or  if  payable  otherwise,  then  from 
the  time  when  demand  of  payment  shall  have  been  made  in  writing, 
so  as  such  demand  shall  give  notice  to  the  debtor  that  interest  will 
be  claimed  from  the  date  of  such  demand  until  the  term  of  pay- 
ment; provided  that  interest  shall  be  payable  in  all  cases  in  which 
it  is  now  payable  by  law."  By  sect.  29,  "The  jury  on  the  trial 
of  any  issue  or  on  any  inquisition  of  damages  may,  if  they  shall 

(»)  ntzgerald's  Trustee  v.  Mellersh  (1891),  61  L.  J.  C.  231;  [1892]  1  Ch. 
385. 

(y)  See  ante,  p.  821. 

(z)  Dyson  v.  Hornby  (1851),  4  De  G.  &  Sm.  481;  Kershaw  v.  Kershaw  (1866), 
L.  R.  9  Eq.  56;  Halkett  v.  DmUey  (Sari)  (1907),  76  L.  J.  C.  330;  [1907] 
1  Ch.  590. 

(a)  Ballard  v.  Shutt  (1880),  49  L.  J.  C.  618;  15  Ch.  D.  122;  Re  Shaw  and 
Birmingham  (1884),  54  L.  J.  C.  51 ;   27  Ch.  D.  614. 

(J)  Rose  T.  Watsmi  (1864),  33  L.  J.  C.  385;  10  H.  L.  C.  672;  Torrance  v. 
Bolton  (1872),  41  L.  J.  C.  643;   L.  E.   14  Eq.  136. 

(c)  See  ante,   p.  806. 
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think  fit,  give  damages  in  the  nature  of  interest,  over  and  above  the 
value  of  the  goods  at  the  time  of  the  conversion  or  seizure,  in  all 
actions  of  trover  or  trespass  de  bonis  asportatis,  and  over  and  above 
all  money  recoverable  in  all  actions  on  policies  of  insurance  made 
after  the  passing  of  this  Act "  (d).  Interest  is  not  chargeable  under 
the  enactment  until  there  is  a  person  entitled  to  payment  and  to 
give  a  receipt;  as  in  the  case  of  a  life  insurance  falling  due  before 
administration  has  been  taken  out  to  the  deceased  (e) . — Interest 
under  the  statute  can  only  be  recovered  as  damages  to  be  awarded 
and  assessed  by  the  jury  in  an  action,  or  by  the  court  acting  as  a 
jury  (/) .  It  cannot  be  awarded  in  a  reference,  unless  power  to 
award  interest  is  given  to  the  referee  (g) . 

iThe  Act  requires  that  the  certainty  of  the  sum  and  of  the  time 
shall  appear  in  the  written  instrument.  It  is  sufficient  that  the 
amount  can  be  ascertained  by  mere  calculation  Qi) .  A  claim  to 
payments  under  a  building  contract  to  be  made  monthly  on  the 
certificate  of  the  engineer,  the  amounts  being  disputed,  was  held 
not  to  be  a  debt  or  sum  certain  (i) .  Nor  is  a  balance  of  account, 
claimed  as  such,  a  sum  certain  within  the  statute  (fc) . — A  debt 
payable  on  a  future  contingent  event  is  not  sufficiently  certain  in 
time  within  the  Act:  as  an  account  payable  upon  verification  {I); 
freight  payable  "two  months  after  the  ship's  report  inwards"  (to); 
the  price  of  goods  sold  to  be  paid  in  cash  on  delivery  {n) .  But 
death  is  not  a  contingent  event  within  the  meaning  of  the  rule,  and 
a  sum  payable  within  six  months  after  the  decease  of  the  covenantor, 
carries  interest  from  the  expiration  of  the  period  mentioned  (o) . — 
The  debt  or  liability  must  appear  in  the  written  terms;  a  letter 
asking  for  a  loan  of  money,  acceded  to  by  lending  the  money,  is  not 
a  debt  payable  by  virtue  of  a  written  instrument  within  the  statute, 

(«?)  See  Re  Powell's  Trust  (1852),  10  Ha.  134;  PMlli/ps  v.  Homfray  (1892), 
61  1..  J.  C.  210;  [1892]  1  Ch.  465;  McBeth  v.  N.  f  S.  Wales  Bk.  (1906),  75 
L.  J.  K.  B.  1026;  [1906]  2  K.  B.  718;  afid.  on  other  grounds  (1908),  77  L.  J. 
K.  B.  464;   [1908]  A.  C.  137. 

(e)   Webster  v.  British  Empire  Assce.  (1880),  49  L.  J.  C.  769;    15  Ch.  D.  169. 

(/)  Re  State  Fire  Insce.  (1864),  34  L.  J.  C.  58;  2  H.  &  M.  722;  Linfotfs 
case  (1867),  36  L.  J.  C.  510;   L.  B.  4  Eq.  188. 

(ff)  Berrington  v.   Phillips  (1836),  5  L.  J.  Ex.  127;    1  M.   &  W.   48. 

(A)  L.  C.  #  D.  Ry.  v.  8.  E.  Ry.  (1893),  63  L.  J.  C.  93;    [1893]  A.    C.   429. 

(0   Hill  V.  8.  Stafs.  Ry.  (1874),  43  L.  J.  C.  556;  L.  R.   18  Eq.  154. 

(h)   Ward  V.   Eyre  (1880),  49  L.  J.  C.  697;    15  Ch.  D.  130. 

(0  L.  C.  #  D.  Ry.  T.  S.  E.  Ry.  (1893),  63  L.  J.  C.  93;    [1893]  A.    C.   429. 

(m)  Merchant  Shipping  Co.  v.  Armitage  (1873),  43  L.  J.  Q.  B.  24;  L.  R. 
9  Q.  B.  114. 

(m)  See  L.  C.  #  D.  Ry.  v.  8.  E.  Ry.  (1891),  61  L.  J.  C.  294;  [1892]  1  CSh. 
120. 

(o)  Re  Horner   (1896),  65  L.  J.  C.  694;    [1896]   2  Ch.    188. 
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because  it  is  not  the  writing  but  the  money  lent  in  compliance  with 
it  which  creates  the  debt  (p) . — A  written  demand  of  interest  is  suffix 
cient,  if  it  indicates  the  debt,  though  without  stating  the  amount; 
and  though  it  claims  interest  from  a  prior  date  and  without  expressly 
limiting  it  until  the  term  of  payment  (g).  An  account  delivered 
for  goods  supplied  with  a  charge  for  interest,  though  not  objected 
to  and  money  paid  on  account,  is  not  sufficient  to  support  a  claim 
for  interest  by  agreement  or  under  the  statute;  nor  is  an  account 
for  goods  with  the  heading  "Five  per  cent,  interest  charged  after 
twelve  months'  credit"  a  sufficient  demand  of  interest  upon  the 
items  of  the  account  within  the  statute  (r) .  A  notice  of  action 
claiming  interest  is  a  sufficient  notice  of  claim  from  the  date  of 
the  notice  (s) .  But  a  writ  of  summons  in  the  action  indorsed  with 
such  claim  is  not  a  sufficient  notice  for  the  recovery  of  interest, 
because  not  made  before  action  (t);  nor  is  a  claim  made  in  an  answer 
to  a  suit  sufficient  (u) . — The  calls  made  upon  shares  in  a  company 
giving  a  certain  time  for  payment  are  a  debt  within  the  statute;  but 
the  payment  and  rate  of  interest  are  usually  provided  for  in  the 
articles  of  association  {x) .  Calls  made  upon  a  contributory  in  the 
winding-up  of  a  company  payable  at  a  certain  time  are  debts  within 
the  statute  upon  which  interest  may  be  allowed  (j/i);  but  they  are 
not  subject  to  the  provisions  for  interest  or  other  conditions  of  pay- 
ment of  original  calls  {z) .  The  liquidator  in  making  calls  may 
give  a  notice  within  the  statute  of  the  rate  of  interest  claimed;  and 
in  the  absence  of  such  notice  interest  will  be  allowed  at  the  usual 
commercial  rate  (a). — By  the  Attorneys  and  Solicitors  Act,  1870, 
8.  17,  a  solicitor  may  be  allowed  interest  on  disbursements,  and  is 
Kable  to  be  fixed  with  interest  on  moneys  of  his  client  if  improperly 
retained  by  the  solicitor;  the  rate  and  period  during  which  the 
interest  is  to  be  allowed  being  in  the  discretion  of  the  taxing  master. 
In  respect  of  non-contentious  business  a  solicitor  is  entitled  to  charge 

(p)  Taylor  v.   Holt  (1864),  34  L.  J.  Ex.  1;   3  H.   &  C.   452. 

(?)  Mowatt  V.  Londeshorough  {Lord)  (1854),  23  L.  J.  Q.  B.  177;  4  E.  &  B. 
1;   Geake  v.  Ross  (1875),  44  L.  J.  C.  P.  315. 

(r)  Re  Lloyd  Edwards  (1891),  61  L.  J.  C.  22. 

(s)  See  Edwards  v.  G.  W.  Ry.  (1851),  21  L.  J.  C.  P.  72;   11  C.  B.  588. 

(0  Rhymney  Ry.  v.  Rhymney  Iron  Co.  (1890),  59  L.  J.  Q.  B.  414;  25 
Q.  B.  D.  146. 

(m)   Ward  v.  Eyre  (1880),  49  L.  J.  C.  697;   15  Ch.  D.  130. 

(»)  See  StocTcen's  case  (1868),  37  L.  J.  C.  230;  L.  B.  3  Ch.   412. 

(y)  Barrow's  case  (1868),  38  L.  J.  C.  15;   L.  B,.  3  Ch.  784. 

(z)  Re  Welsh  Flannel  Co.  (1875),  44  L.  J.  C.  391;  L.  R.  20  Eq.  360;  Re 
Cordova  Gold  Co.   (1891),  60  L.  J.  O.  701;    [1891]  2  Ch.  580. 

(a)  Lintott's  case  (1867),  36  L.  J.  C.  510;  L.  R.  4  Eq.  184;  Re  Welsh  Flannel 
Co.  (1875),  44  L.  J.  C.  391;  L.  R.  20  Eq.  360. 
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interest  at  four  per  cent,  per  annum  on  his  disbursements  and  costs, 
whether  by  scale  or  otherwise,  from  the  expiration  of  one  month 
from  demand  from  the  client.  This  is  by  force  of  Rule  7  of  the 
General  Order  made  under  the  Solicitors'  Remuneration  Act,  1881. 
The  mere  delivery  of  a  bill  by  the  solicitor  is  a  demand,  although 
there  is   no  specific  claim  to  interest  (&). 

;By  tho  Judgments  Act,  1838,  s.  17,  "every  judgment  shall  carry 
interest  at  the  rate  of  four  pounds  per  centum  per  annum  from  the 
time  of  entering  up  the  judgment  until  the  same  shall  be  satisfied, 
and  such  interest  may  be  levied  under  a  writ  of  execution  on  such 
judgment."  And  by  sect.  18,  "all  decrees  and  orders  of  courts  of 
equity  and  all  rules  of  courts  of  common  law,  whereby  any  sum 
of  money,  or  any  costs,  charges,  or  expenses  shall  be  payable  to  any 
person  shall  have  the  effect  of  judgments  in  the  superior  courts  of 
common  law,  and  the  persons  to  whom  any  such  moneys,  or  costs, 
charges,  or  expenses  shall  be  payable  shall  be  deemed  judgment 
creditors  within  the  meaning  of  this  Act."  Interest  is  payable  under 
these  statutory  provisions,  although  the  debt  sued  on  did  not  carry 
interest  (c).  The  entry  of  the  judgment  is  dated  as -of  the  day  on 
which  the  judgment  is  pronounced;  and  the  judgment  takes  effect 
from  that  date  {d) .  In  the  case  of  an  interlocutory  judgment  fol- 
lowed by  an  assessment  of  damages,  the  interest  runs,  prima  facie, 
from  the  date  when  the  judgment  is  pronounced  if  the  claim  is 
based  upon  a  common  law  right  (e).  In  matters  of  equitable  juris- 
diction the  judgment  only  establishes  the  rights  of  the  parties,  and 
no  liability  of  a  pecuniary  character  is  generally  incurred  until 
the  amount  is  ascertained  and  confirmed  by  the  court;  and  where 
the  court  awards  interest  it  may  direct  the  interest  to  be  calculated 
from  a  period  antecedent  to  the  judgment  or  subsequently  (/),  the 
statute  not  having  interfered  with  the  original  jurisdiction  of  the 
court  {g) .  And  in  the  case  of  an  appeal  interest  is  allowed  for 
such  time  as  execution  is  delayed  by  the  appeal;   unless  the  court 

{b)  Blair  v.  Gardner  (1887),  56  L.  J.  Q.  B.  612;  19  Q.  B.  D.  516.  And  see 
Re  McMm-do  (1896),  66  L.  J.  C.  67;    [1897]  1  Ch.   119. 

(c)  Re  Salvin  (1911),  81  L.  J.  C.  248;    [1912]  1  Ch.  332. 

id)  Ord.  XLI.  r.  3;  Holtby  v.  Hodgson  (1889),  59  L.  J.  Q.  B.  46;  24 
Q.  B.  D.  103. 

(e)  Borthwicl-  v.  Elderslie  S:S.  Co.  (1905),  74  L.  J.  K.  B.  772;  [1905]  2 
K.  B.  516;  Ashoeer  Fluor  Spar  Mines  v.  Jackson  (1911),  80  L.  J.  C.  687; 
[1911]  2  Ch.  355. 

(/)  DouthwaUe  v.  Spemley  (1853),  18  Beav.  74;  Burland  v.  Earle  (1905), 
74  L.   J.   P.  C.  156;    [1905]  A.  C.  590. 

{g)  Re  FowelVs  Trust  (1852),  10  Ha.  134. 
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orders  otherwise  (A) . — The  above  statute  applies  to  a  judgment  fox 
costs  against  the  defendant  or  against  the  plaintifi ;  and  the  interest 
upon  costs  is  charged,  not  from  the  taxing  master's  certificate  but 
■from  the  date  of  the  judgment  («).  But  the  statute  has  no  applica- 
tion to  -a  judgment  ordering  costs  to  be  paid  out  of  a  fund;  nor  is 
interest  payable  under  such  order  without  a  direction  in  the  order 
to  that  effect  (fc). — The  statute  does  not  apply  to  county  court  judg- 
ments; they  do  not  carry  interest  (l).  Interest  is  not  allowed  upon  a 
foreign  judgjnent  debt,  unless  it  forms  part  of  the  judgment  (m). 

The  judgment  includes  all  the  interest  payable  under  the  contract 
or  as  damages  up  to  the  date,  and  not  merely  to  the  commencement 
.of  the  action  (n) .  The  judgment  then  merges  the  debt,  and  interest 
continues  payable  only  upon  the  judgment  and  at  the  statutory  rate 
of  four  per  cent.,  though  the  original  debt  carried  a  higher  or 
.different  rate  of  interest  or  none(o).  Upon  the  same  principle  a 
judgment  recovered  on  a  bond  debt  carries  the  statutory  interest, 
irrespectively  of  the  interest  stipulated  in  the  bond  and  of  the  amount 
(of  .the  penalty  (p) .  And  a  creditor  with  a  warrant  of  attorney  to 
enter  up  judgment  on  a  certain  day  for  a  certain  sum  with  interest  is 
allowed  interest  at  four  per  cent,  and  no  more  from  the  day  for 
entering  judgment  (g).  Interest  upon  the  judgment  will  cease  to 
run  after  a  tender  of  the  amount;  or  after  payment  into  court,  from 
the  time  when  the  judgment  creditor  might  have  taken  it  out(r). 

Where  the  debt  carries  interest  by  the  terms  of  the  contract,  or 
by  the  custom,  it  is  an  apportionable  debt,  and  in  the  bankruptcy  of 

(A)iQrd.  LVIII.  r.  19.  See  Torre  v.  Browne  (1855),  24  L.  J.  C.  757;  5 
H.  L.  C.  555;  Lanes.  #  Yorks.  Ry.  v.  Gidimv  (1875),  45  L.  J.  Ex.  625;  L.  R. 
7  H.  L.  517. 

(i)  Re  London  W.harf  Co.  (1885),  54  L.  J.  C.  1137. 

(J)  Att.-Gen.  v.  Jfethercote  (1841),  10  L.  J.  C.  162;  II  Sim.  529;  Re  Marsden'it 
Estate  (1889),  58  T,.  3.  C.  260;   40  Ch.  D.  475. 

'(i)  Reg.  V.  Lssex  Co.  Ct.  (1887),  56  L.  J.  Q.  B.  315;   18  Q.  B.  D.  704. 

{m)  Atkinson  v.  Braybrooke  {Lord)  (1816),  4  Gamp.  380;  Bank  of  Austral- 
•asia  V.  Nias  (1851).  20  L.  J.  iQ.  B.  284;  16  Q,.  B.  717.  See  Arnott  v.  Redfern 
(1826),  4  L.  J.  0.  S.  C.  P.  89;  3  Bing.  353. 

(«)  Robinson  v.  Bland  (1760),  2  Burr.  1087.  See  Kidd  v.  Wafker  .(1831),  2 
B.  &  Ad.  705. 

(o)  Mx  p.  Oriental  Financial  Corp.  (1876),  46  L.  J.  G.  67;  4  C'l.  D.  33; 
Ex  p.  Femngs  (1884),  53  L.  J.  G.  545;  25  Gh.  D.  338;  Re  Snlvin  (1911),  81 
L.  J.  C.  248;  [1912]  1  Oh.  332.  Sse  Lconomio  Life  Assce.  v.  Vsborne  (IJOl), 
71  L.  J.  P.  G.  34;   [1902]  A.  G.  147. 

(??)  M'Clure  v.  Lunkin  (1801),  1  East,  436. 

(?)  Cook  V.  Fowler  (1874),  43  L.  J.  G.  855;  L.  R.  7  H.  L.  27. 

(r)  Sinclair  v.   G.  E.  Ry.  (1870),  39  L.  J.  G.  P.  224;  L.  E.  5  C.  P.   391. 
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the  debtor,  the  creditor  may  prove  his  debt  with  the  interest  reserved 
or  agreed   for  up  to  the  date  of  the  receiving  order  (s) .     And  by 
the  Bankruptcy  Act,  1914,  2nd  sched.  r.  21,  on  any  debt  or  sum 
certain  whereon  interest  is  not  reserved  or  agreed  for,  the  creditor  may 
prove  for  interest  at  a  rate  not  exceeding  four  per  cent,  per  annum 
to  the  date  of  the  order;  but  upon  the  same  conditions  upon  which 
interest  is  allowed  on  such  debts  by  the  Civil  Procedure  Act,  1833, 
s.  28  (0-— By  the  Bankruptcy  Act,  1914,  s.  33  (7),  it  is  provided 
that  "  all  debts  provable  in  the  bankruptcy  shall  be  paid  pari  passu." 
And  (8)   "  If  there  is  any  surplus  after  payment  of  the  foregoing 
debts,  it   shall  be  applied  in  payment  of  interest  from  the  date  of 
the  receiving  order  at  the  rate  of  four  pounds  per  centum  per  annum 
on  all  debts  proved  in  the  bankruptcy."    The  Bankruptcy  Act,  1914, 
s.  66,  further  provides  that  on  proof  of  a  debt  which  includes  interest, 
for  the   purposes  of  dividend,  the  interest  shall  be  calculated  at  a 
rate  not    exceeding  five  per  cent.;    but  "without  prejudice  to  the 
right  of  a  creditor  to  receive  out  of  the  estate  any  higher  rate  of 
interest  to    which  he  may  be  entitled,  after  all  the  debts  proved 
have  been  paid  in  full." 

A  creditor  cannot  prove  for  interest  accruing  due  after  the  receiv- 
ing order;  except  in  the  case  of  a  surplus  as  above  provided  (w). 
But  in  the  proof  of  a  debt  payable  at  a  further  time,  with  interest  in 
the  meantime,  the  interest  is  provable  as  against  the  rebate  deducted 
from  the  debt  for  present  proof  under  the  Bankruptcy  Act,  1914, 
sched.  2,  r.  22  (x).  A  secured  creditor  cannot  apply  sums  attri- 
butable to  capital  in  payment  of  future  interest  and  thereby  increase 
the  proof  for  the  balance  of  principal  {y) .  And  an  annuity  given 
for  a  loan  as  additional  interest  for  the  use  of  the  money,  cannot  be 
proved  for  after  the  date  of  the  order  {z) .  In  the  case  of  the  bank- 
ruptcy of  joint  and  several  debtors  a  creditor  can  get  no  interest 
accruing  after  the  receiving  order  until  all  the  creditors  both  of  the 
joint  and  several  estates  have  been  paid  their  debts  in  full  (a) .  The 
rules  of  bankruptcy  apply  to  interest  upon  debts  in  the  winding-up 
of  companies  (6) . 

(s)  See   ante,   p.  824.  (<)  See  ante,  p.  829. 

(«)  Ex  p.  Bath  (18S3),  22  Ch.  D.  450.     See  S.  0.   (1884),  27  Oh.  D.  509. 

(rs)  Ex  p.  Ador  (1891),  61  L.  J.  Q.  B.   15;    [1891]   2  Q.   B.  574. 

ly)  Re  Savin  (1872),  42  L.  J.  C.  15;  L.  R.  7  Ch.  760;  Qiiartermaine's  case 
(1892),  61  L.  J.  C.  273;    [1892]  1  Ch.  639. 

(z)  Ex  p.  Robinstm  (1862),  31  L.  J.  Bk.  12.  See  Ex  p.  Bath  (1884),  27  Ch.  D. 
509. 

(o)  Ex  p.  Findlay  (1881),  50  L.  J.  C.  696;   17  Ch.  D.  334. 

(J)   Warrant  Finance  Co.'s  case  (1869),  L.  R.  4  Ch.  643;   Ebbw  Vale  Co.'s  case 
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The  rate  of  interest  in  measuring  damages  depends  upon  the  value 
-of  money  with  reference  to  the  contract  and  the  use  to  which  the 
money  is  applicable;  and  there  is  no  difference  in  law  and  equity 
in  this  respect,  except  as  to  the  subjects  of  jurisdiction  (c).  The  rate 
of  interest  is  fixed  in  general  by  the  practice  of  the  court,  but  subject 
to  variation  with  change  of  circumstances  (d) . — Where  the  contract 
expressly  fixes  a  rate  of  interest  up  to  the  time  of  payment,  the  same 
rate  is  generally,  but  not  necessarily,  allowed  for  measuring  the 
damages  for  non-payment,  being  the  value  of  money  as  agreed  by 
the  parties  themselves  (e);  and  the  same  inference  is  drawn  from  the 
parties  having  agreed  upon  the  same  rate  of  interest  upon  former 
similar  transactions  (/) .  Thus  the  drawer  of  a  bill  payable  with 
interest  at  ten  per  cent,  twelve  months  after  date,  was  held  to  be 
chargeable  after  dishonour  with  interest  at  the  same  rate  (g) . 

Upon  mercantile  instruments,  as  bills  of  exchange  and  promissory 
notes,  the  usual  rate  of  interest  as  damages  is  five  per  cent.;  and  the 
same  rate  is  generally  allowed  in  mercantile  and  in  industrial  and 
speculative  transactions  {h) ;  as  on  money  expended  in  winning 
coal  (i) ;  on  the  value  of  cargoes  of  merchandise  wrongfully 
detained  (fc);  on  money  advanced  in  a  building  speculation  (Z) .  A 
mercantile  agent  employed  to  receive  money  to  account  for  on 
demand,  if  he  refuses  to  adcount  for  the  money  after  demand, 
becomes  chargeable  with  interest  at  five  per  cent,  from  the  time 
of  demand  (w) . 

In  matters  of  equitable  jurisdiction  not  involving  the  employ- 
ment of  money  in  mercantile  or  industrial  transactions  and  not 
otherwise  rated  by  law,  the  rate  of  interest  generally  allowed  is 
four  per  cent.  (n).     A  trust  to  pay  debts  carries  no  interest  beyond 

(1870).  39  L.  J.  C.  363;  L.  R.  6  Ch.  112;  Eughes'  claim  (1872),  41  L.  J.  O. 
373;  L.  R.  13  Bq.  623. 

(o)  Upton  V.  Ferrers  (Jjard)  (1801),  6  Ves.  801;  Grant,  M.  R.,  Lowndes  v. 
CMem  (1810),  17  Ves.  29. 

{d)  Jessel,  M.  R.,  Se  Maberts  (1880),  14  Ch.  D.  52;  Kekewich,  J.,  Capel  y. 
Sims'  Ships  Comp.  Oo.  (18S8),  57  L.  J.  O.  718;  Kay,  J.,  Ex  p.  Wuinwright 
(1890),  59  L.  J.  C.  281. 

(e)  Cook  V.  Vowler  (1874),  43  L.  J.  C.  855;  L.  R.  7  H.  L.  27. 

(/)  Petre  v.  Duncombe  (1851),  20  L.  J.  Q.  B.  242. 

(<r)  Keene  v.  Keehe  (1857),  27  L.  J.  O.  P.  89;  3  0.  B.  N.  S.  144. 

(A)  Se«  ante,  p.  827;  Kay,  J.,  E<c  p.  Wmmvright  (1890),  69  L.  J.  C.  281. 

(i)  Rokeby  {Lord)  v.  EUUyt  (1879),  49  L,.  J.  O.   163;   13  Ch.  D.   277. 

(k)  Dreyfus  v.  Peruvian  Guano  Co.  (1889),  58  L.  J.  C.  758;   42  C.   D.  66. 

(0  Sargood's  claim  (1872),  L.  R.  15  Bq.  43. 

(w)  Harmnt  v.  Blaine  (1887),  56  L.  J.  Q.  B.  512. 

(«)  Re  Goodenough   (1895),  65  L.  J.  C.  71;   [1895]  2  Ch.   537;  Re  Lambert 

53  (2) 


836  INTEREST. 

that  which  each  debt  itself  bears;  unless  atteoded  ,vith  a  direction  for 
the  payment  of  interest  (o) .  In  an  account  of  debts  taken  in  an 
administration  suit,  interest  is  allowed  at  ithe  rate  of  four  per  cent„ 
if  .the  assets  are  sufficient  (,p,) .  Where  a  mortgagor  covenanted  to 
pay  the  mortgage  debt  at  the  end  of  twelve  months  with  interest  to 
that  date  at  the  rate  of  ten  per  cent,  per  annum,  the  interest  awarded 
as  damages  after  the  day  of  ,payment  was  assessed  at  the  rate  of 
five  per  cent,  per  annum'(g');  and  where  a  contract  for  the  sale  of 
land  stipulated  that  the  purchaser  should  pay  interest  at  five  per 
cent.,  he  was  only  allowed  four  per  cent,  upon  his  deposit,  which 
was  ordered  to  be  returned  to  him  upon  the  contract  being  rescinded 
by  the  court  (r) . 

The  interest  on  debts  .payable  abroad  is  assessed  at  the  rate  of 
the  place  of  paymient(s);  as  in  the  case  of  bills  of  exchange  the 
acceptor  is  presumptively  liable  for  interest  at  the  rate  of  the  place 
where  it  is  made  payable;  but  the  drawer  or  indorser  is  liable  for 
interest  at  the  rate  of  the  place  where  it  was  drawn  or  indorsed  (t) . 
A  creditor  proving  a  debt  carrying  foreign  interest  against  the  estate 
of  a  deceased  debtor  which  is  being  administered  by  the  court  in 
this  country  is  allowed  the  foreign  rate  of  interest  to  the  time  of 
the  decree,  afterwards  he  can  only  claim  interest  at  the  rate  allowed 
uppn  judgments,  that  being  the  eSecfe  of  a  decree  for  administra- 
tion (m)  . 

Interest  upon  intea-est  or  compound  interest  is  not  generally 
chargeable  as  damages.  It  may  be  charged  by  contract;  or  by  a 
customary  course  of  business  assented  to  by  the  debtor,  as  where  an 
agent  delivers  accounts  made  out  with  yearly  or  half-yearly  rests,, 
or  balances,  with  the  addition  of  the  interest  at  each  rest  (x) .  Com- 
pound interest   is  customary  in  bankers'  accounts  of  advances  to 

(1897),  66  L.  J.  C.  624;  [1897]  2  Ch.  169;  Re  Davy  (1907),  77  L.  J.  0.  67; 
[1908]  1  Ch.  61;   Re  Beech  (1919),  89  L.  J.  0.  9;   [1920]  1  Ch.  9. 

(o)  Hamilton  v.  Houghton  (1820),  2  Bligh,  169;  Jenkins  v.  Perry  (183S),  * 
Y.  &  C.  Ex.  178;   Askew  v.  Thompson  (1858),  4  K.  &  J.  620. 

ip)  Ord.  LV.  -r.  -63. 

(?)  Re  Roberts  (1880),  14  Ch.  D.  49.  See  Thomson  v.  Brew  (1855),  20  Beav. 
49. 

(r)  Re  Arnold  (1880),  14  Ch.  D.  286. 

{s)  Connor  v.    Bellamont   (Sari)   (1742),  2  Atk.  382. 

l-t)  CooT>er  v.  Waldegrave  {Earl)  (1840),  2  Beav.  282;  Gibbs  v.  Fremont  (18S3), 
22  L.  J.  Ex.  302;   9  Ex.  25;    Walker  v.  Hamilton  QISSO),  1  De  G.  E.  &  J.  602. 

(«)   Finch  V.    Finch  (1876),  45  L.  J.  C.   816. 

(x)  Bruce  v.  Hunter  (1813),  3  Camp.  467;  Eaton  v.  Bell  (1821),  6  B.  &  Aid. 
34. 
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customers,  so  long  as  the  relation  of  banker  continues;  but  it  ceases 
upon  the  death  or  bankruptcy  of  the  customer  {y). — It  is  the  general 
lulo  of  equity  that  interest  upon  interest  is  not  payable  unless  a 
special  case  for  it  can  be  made;  and  by  an  extension  of  this  rule 
arrears  of  an  annuity  payable  under  a  covenant  do  not  carry 
interest  {z) .  An  agent  who  is  employed  to  receive  money  for  his 
principal  and  hold  it  in  trust  to  account  on  demand,  and  who  uses  the 
money  in  a  trade  or  commercial  business  for  his  own  profit,  is  charge- 
able with  compound  interest  (a) .  A  mortgage  account  presumptively 
carries  only  simple  interest;  but  compound  interest  may  become 
chargeable  by  special  agreement  (b).  And  a  mortgagee  in  a  fore- 
closure suit  is  entitled  to  charge  subsequent  incumbrancers  with 
interest  upon  his  whole  claim  for  interest  as  well  as  principal  and 
costs  (c) . 

(«)  Fergitsson  -■«.  Fyffe  (1841),  8  01.  &  F.  121;  Williamson  v.  Williamson 
(1869),  L.  R.  7  Eq.  542.  See  Mome  v.  Salt  (1863),  32  L.  J.  C.  756;  32  Beav. 
269. 

(z)  Re  Powell's  Trust  (1852),  10  Hare,  134;  Mamfield  (^Earl)  v.  Ogle  (1859), 
28  L.  J.  C.  422;   4  De  G.  &  J.  38. 

(a)  Burdick  v.  Garrick  (1870),  39  L.  J.  C.  369;  L.  R.  6  Ch.   233. 

(b)  Page  v.  Broom  (1837),  4  01.  &  F.  436;  Saniell  v.  Sinclair  (1881),  50  L.  J. 
P.  C.  50;  6  Ap.  Ca.  181;  Clarhson  v.  Henderson  (1880),  49  L.  J.  O.  289; 
14  Ch.  D.  348. 

(c)  Elton  V.  C'urteis  (1881),  51  L,.  J.  0.  60;  19  Oh.  D.  49.  See  Eardley  v. 
Knight  (1889),  58  L.  J.  C.  622;   31  Ch.  D.  537. 
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Chapter  II. 
SPECIFIC   PEEFOEMANCE  AND   INJUNCTION. 

Sect.  I.— jurisdiction  IN  SPECIFIC  PERFORMANCE. 

PAOE 

Specific  performance — injunction — election   to   claim   specific   per- 
formance or  damages 839 

Debts  and  contracts  to  pay  money — contracts  of  loan — sale  of  land 

—sale  of  goods — specific  delivery  of  chattels — stocks  and  shares  842 
Contracts  for  personal  services  —  contracts  for  building  aud  other 

works — covenants  to  repair 846 

Sale  of  goodwill  of  business — contracts  of  partnership 849 

Sale  of  after-acquired  property   851 

Foreign  contracts 852 

The  remedy  for  a  breach  of  contract  by  specific  performance  places 
thfe  parties  so  far  as  possible  in  the  same  position  in  which  they 
would  be  if  the  contract  had  been  exactly  performed;  it  is  there- 
fore applied  where  practicable,  unless  the  remedy  by  pecuniary  com- 
pensation or  damages  is  adequate  to  the  case.  "  The  court  gives 
specific  performance  instead  of  damages  only  when  it  can  by  that 
means  do  more  perfect  and  complete  justice"  (a).  The  jurisdiction 
of  specific  performance  was  peculiar  to  the  Court  of  Chancery  until 
the  Judicature  Act,  1873,  s.  24,  conferred  the  same  jurisdiction  upon 
all  Divisions  of  the  High  Court,  although  assigned  to  the  Chancery 
Division  of  the  Court  by  sect.  34  of  the  Act.  And  where  an  action 
brought  in  another  Division  of  the  Court  upon  such  a  contract  involves 
a  claim  by  either  party  for  specific  performance  of  the  contract,  the 
cause  may  be,  and  prima  facie  ought  to  be,  transferred  to  the  Chancery 
Division  (&). — The  object  of  the  Judicature  Act,  1873,  was  "that, 
as  far  as  possible,  all  matters  "  in  controversy  between  the  parties 
"may  be  completely  and  finally  determined,  and  all  multiplicity  of 
legal  proceedings"    avoided;     accordingly:   Where  the  remedy  by 

(a)  Per  cur.  Wilson  v.  N orthampto-ti  ^  Banbtiry  Ry.  (1874),  43  L.  J.  C.  504; 
L.  R.  9  Ch.  284;   Ld.   Redesdale,  Harnett  v.   Yielding  (1805),  2  Sch.  &  L.   553. 

(S)  Ord,  XLIX.  r.  3.  See  HUlman  v.  Mayliew  (1876),  45  L.  J.  Ex.  334;  1 
Ex.,  D.  132;  Holloway  v.  York  (1878),  2  Ex.  D.  333;  Storey  v.  Waddle  (1880), 
4  Q.  B.  D.  289. 
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specific  performance  is  not  available  to  the  plaintiff,  but  he  is  entitled 
to  maintain  an  action  for  damages  for  the  defendant's  non-per- 
formance, the  court  should  no  longer  dismiss  the  action  without 
prejudice  to  further  proceedings,  but  proceed  to  assess  damages  (c). 

Where  parties  contract  in  express  negative  terms  that  a  certain 
act  shall  not  be  done,  specific  performance  takes  the  form  of  an 
injunction  restraining  the  party  acting  in  breach  of  his  contract  from 
doing  the  act  {d) .  And  an  aifiEmative  contract  may  be  of  such  a 
kind  that  the  court,  though  it  cannot  enforce  affirmatively  the  per- 
formance of  the  contract,  may  restrain  a  breach  by  injunction  (e). 
If  there  is  a  clear  breach  of  contract  in  doing  the  act,  the  court  may 
grant  an  injunction,  without  giving  the  option  of  paying  damages, 
and  though  the  damages  are  nominal;  but  unless  there  is  a  right  of 
action  the  court  will  not  enforce  the  contract  indirectly  by  an  in- 
junction (/). 

Accordingly  the  court  will  enforce  by  injunction  a  covenant  in  a 
lease  not  to  carry  on  a  trade  upon  the  demised  premises  (g),  though 
the  court  cannot  specifically  enforce  an  affirmative  covenant  to  carry 
on  a  trade  {h) ;  a  covenant  not  to  build  upon  land  (i) ;  a  covenant  for 
the  exclusive  right  of.  supplying  beer  to  any  public-house  erected  upon 
land,  of*  the  covenantor,  by  restraining  him  from  obtaiaing  beer  else- 
where (fc);.  a  contract  to  supply  material  to  a  manufacturer,  and  not 
to  supply  similar  material,  to  any  other  manufacturer  (I) .  In  the 
case  of  contracts  for  the  rendering  of  personal,  services,  the  covenantee 
is  entitled  to  an  injunction  restraining  the  covenantor  from  entering 
another  employment,  if,  and  only  if,  there  is  an  express  negative 
stipulation  to  that  effect  (m) ;  but  the  engagement  of  an  agent  to  sell 

(c)  Judicature  Act,  1873,  s.  24;   Tampliii  v.  James  (1880),  15  Ch.  D.   215. 

(d)  Cairns,  L.  C,  Boherty  v.   Allman  (1878),  3  Ap.  Ga.   720. 

(e)  Manchester  Ship  Canal  v.  Manchester  Hacecourse  Co.  (1901),  70  L.  J.  C. 
468;  [1901]  2  Ch.  37;  Metrop.  Electric  Sap'ply  v.  Gind-er  (1901),  70  L.  J.  O. 
S62-;  [1901]  2  Ch.  799. 

(/)  Manners  v.  Johnson  (1876),  45  L.  J.  C.  404;  1  Ch.  D.  673;  Krehl  v. 
Burrell  (1879),  48  L.  J.  C.  252;  11  Ch.  D.  146;  Be  Francesco  v.  Bamum  (1889), 
59-1..  J.  C.  151;   43  Ch.  D.  172. 

ig)  Bramwell  v.  Lacey  (1879),  48  L.  Ji  C.  339;  10  Ch.  D.  691;  Rolls  v. 
Miller  (1884),  53  L..  J.  C.  682;  27  Ch.  D.  71;  Hobson  v.  Tulloch  (1898),  67 
L.  J.  C.  205;  [1898]  1  Ch.  424. 

(A)   Hooper  v.  Brodrick  (1840),  9  L.  J.  C.  321;  11  Sim.  47. 

(i)  Western  v.  McSermott  (1866),  36  L.  J.  C.  76;  L.  R.  2  Ch.  72;  Manners 
V.  Johnson  (1876),  45  L.  J.  C.  404;  1  Ch.  D.  673.  See  Worsley  v.  Swann 
(1882),  51  L.  J.  C.  576;    Webb  v.   Fagotti  Bros.  (1898),  79  L.  T.  683. 

{k)   Catt  V.  Tourle  (1869),  38  L.  J.  C.  §65;  L.  R.  4  Ch.  654. 

(0   Donnell  v.  Bennett  (1883),  52  L.  J.  C.  414;  22  Ch.  D.  835. 

(m)  Lumley  v.  Wagner  (1852),  21  L.  J.  C.  898;  1  De  G.  M.  &  G.  604; 
Whitworth  Chemical  Co.  v.  liardman  (1891),  60  L.  J.  C.  428;  [1891]  2  CSi. 
416. 
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a  certain  patent  article  upon  stated  terms  was  held  to  import  an  ex- 
clusive agency;  and  the  employer  was  restrained  from  selling  through 
another  agent  upon  different  terms  (n) .  Upon  the  above  principle, 
though  the  court  cannot  decree  specific  performance  of  the  charter- 
party  of  a  ship,  it  will  grant  an  injunction  restraining  the  owner  of 
the  ship  from  using  it  for  any  other  purpose  than  that  mentioned 
in  the  contract  (o) .  But  upon  a  contract  for  the  sale  and  delivery 
of  goods  the  court  will  not  interfere  by  injunction  to  restrain  the  seller 
from  otherwise  disposing  of  the  goods,  where  the  breach  of  contract 
may  be-  fully  compensated'  by  the  market  price  of  the  goods  at  the 
time  of  delivery  (p) .  In  all  such  cases  as  above  the  court  requires 
•complete  performance  by  the  other  party  as  a  necessary  condition  of 
■granting  and  continuing  the  injunction  although  he  could  not  be 
compelled  to  perform  his  part  of  the  contract  {q) . — The  court  formerly 
enforced  indirectly  the  affirmative  terms  of  a  contract,  of  which  it 
oould  not  directly  enforce  specific  performance,  by  means  of  a 
"mandatory  injunction  "  against  the  continuance  of  a  contrary  state 
■of  things;  but  according  to  the  modern  practice,  the  order  is  in  an 
affirmative  form,  e.g.,  that  the  defendant  do  pull  down  buildings^ 
and  does  not  merely  restrain  him  from  permitting  them  to  remain  on 
file  land  (r) . 

Prior  to  the  Judicature  Act,  1873,  a  plaintiff  who  sued  for  specific 
performance  and  brought  an  action  at  law  for  the  same  matter; 
was  put  to  his  election  in  Chancery  as  to  which  remedy  he  would 
pursue  (s)';  and  in  a  vendor's  action  for  specific  performance  would 
restrain  proceedings  by  the  purchaser  tb  recover  the  deposit  at  law  {t). 
Under  the  Judicature  Acts,  Ord.  XX,  r.  6,  the  plaintiff  may  claim 
the  relief  either  simply  or  in  the  alternative ;  and  it  is  not  necessary 
to  ask  for  general  or  other  relief,  which  may  always  be  given  as  the 
court  may  think  just  to  the  same  extent  as  if  it  had  been  asked  for. 
Where  a  plaintiff  claims  specific  performance  with  an  alternative 
•claim  for  damages,  the  latter  claim  will  only  be  available  if  specific 


(»)  IHetrichsen  v.   Cabburn  (1846),  2  PhUl.   52. 

{o)  Be  Mattos  v.  Gibson  (1859),  28  L.  J.  C.  498;  4  De  G.  &  J.  276;  Le  Blanch 
T.  Granger  (1866),  35  Beav.  187. 

(p)  FothergUl  v.  Rowland  (1873),  43  L.  J.  C.  252;  L.  B.  17  Eq.  132; 
Donnell  v.  Bennett  (1883),  52  L,.   J.  C.  414;   22  Ch.   D.   835. 

(?)  Wood,  V.-C.  Stacker  v.  Wedderburn  (1857),  26  L.  J.  C.  717;  3  K.  &  J. 
405. 

(r)  Jackson  v.  Normanb'y  Brick  Co.  (1899),  68  L.  J.  C.  407;   [1899]  1  Ch.  438. 

(»)  See  Fennings  v.  Uum-phery   (1841),   10  L..  J.   0.   251;    4  Beav.   1. 

(«)  Beaufort  {Duke)  v.  Glynn  (1856),  3  Sm.  &  G.  213;  Kell  v.  Nokes]  (1863), 
■32  L.  J.  C.  785. 
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performance  is  an  inappropriate  remedy,  and  it  cannot  be  used  a& 
a  substantive  cause  of  action  upon  an  essential  failure  of  the  claim 
to  specific  performance  (m).  So  damages  cannot  be  awarded  in  lieu  of 
the  specific  performance  of  a  contract  for  an  interest  in  land  where 
possession  has  already  been  given,  and  the  effect  of  the  Statute 
of  Frauds  avoided  {x).  Where  the  liquidated  damages  recovered 
by  the  plaintiff  represent  the  value  of  the  whole  contract,  he  is 
precluded  from  afterwards  applying  for  specific  performance  or  an 
injunction  against  a  further  breach  («/). — But  a  plaintiff  may  claim 
damages  for  breaches  up  to  the  time  of  action  brought,  together 
with  specific  performance  in  the  future;  and  a  plaintiff  may  claim 
specific  performance  of  such  stipulations  of  a  contract  as  admit  of 
that  remedy,  and  at  the  same  time  damages  in  respect  of  such  stipu- 
lations as  do  not  (0) .  Thus  under  a  contract  to  take  a  lease  for  a 
certain  term  at  a  fixed  rent,  and  upon  the  terms  of  the  lessee  pulling 
down  a  house  upon  the  premises  and  building  a  new  one  upon  the'  site, 
the  lessor  was  given  specific  performance  as  to  the  lease,  with  damages 
for  not  building  the  house,  as  to  which  the  court  could  not  give 
specific  performance  (a) .  In  electing  to  sue  for  damages  the  plaintiff 
converts  his  right  to  performance  of  the  contract  into  compensation 
for  non-performance ;  and  the  measure  of  damages  is  not  the  cost  to  thei 
defendant  of  performance  of  the  contract,  but  the  value  to  the  plaintiff 
if  performed  (&) . 

The  jurisdiction  to  give  specific  performance  is  necessarily  limited 
to  what  is  practicable  and  expedient  for  the  court  to  execute:  with 
contracts  that  result  in  a  mere  debt,  or  money  claim,  specific  per- 
formance by  payment  of  the  money  is  substantially  the  same  thing 
as  damages  for  the  detention  of  the  money,  the  latter  being  merely 
the  sum  detained;  and  the  ordinary  remedy  by  action  for  the  debt 
was  considered  sufficient  both  in  law  and  in  equity  (c) .  The  mere 
inability  to  enforce  a  debt  at  law,  through  a  defect  in  the  contract 

(«)  Hipgrave  v.  Case  (1885),  54  L.  J.  C.   399;   28  CJi.  D.  356. 

(«)  Lavery  v.  Pursell  (1888),  57  L.  J.  C.  570;   39  Ch.  D.  508. 

ly)  Sainter  v.  Ferguson  (1849),  19  L.  J.  C,  170;  1  Mac.  &  G.  286;  Genei-at 
Accident  Assce.  v.  Noel  (1901),  71  L.  J.  K.  B.  236;   [1902]  1  K.  B.    377. 

(z)   Fennings  v.   Ilumphery  (1841),   10  L.   J.  0.   251;    4   Beav.   1. 

(a)  Soames  v.  Edge  (1860),  Johns.  669;  London  (Corp.)  v.  Southgate  (1868), 
38  L.   J.  C.   141. 

(J)  Wigsell  V.  Blind  School  (1882),  51  L.  J.  Q.  B.  330;  8  Q.  B.  D.  357;  Re 
Chi-fferiel  (1888),  58  L.  J.  C.  263;  40  Ch.  D.  45. 

(c)  Brough  v.  Oddy  (1829),  8  L.  J.  0.  S.  O.  23;  1  Kuas.  &  M.  55;  TamK 
215;  Crampton  v.  Varna  Ry.  (1872),  41  L.  J.  C.  817;  L.  R.  7  Ch.  562;  Morgan 
V.  Larivierr  (1875),  44  L.  J.  C.  457;   L.  R.   7  H.  L.  623. 


JUKISDICTION  IN  SPJiCIFlC  PEKifOEMANCE.  8413 

or  in  the  proof  of  it,  as  the  want  of  written  evidence  where  required 
by  law,  or  of  a  contract  under  seal,  afforded  no  ground  of  equity  for 
claiming  specific  performance  {d) .  Where  a  contract  gives  a  party 
the  option  of  paying  damages  instead  of  performance,  the  court  has 
no  jurisdiction  to  give  specific  performance;  but  the  court  may  grant 
specific  performance  of  contracts  which  are  secured  by  penalties, 
where  an  option  of  payment  instead  of  performance  is  not  given  (e). — 
Upon  the  same  principle  upon  a  contract  to  borrow  money,  or  to  lend 
money,  the  only  remedy  is  pecuniary  damages  for  the  loss  of  the  loan; 
which  are  merely  nominal,  if  the  loan  can  be  obtained  elsewhere 
upon  equally  favourable  terms  (/).  By  the  Companies  (Consolida- 
tion) Act,  1908,  s.  105  (which  embodies  an  earlier  statutory  amend- 
ment of  this  rule),  "  a  contract  with  a  co'mpany  to  take  up  and  pay 
for  any  debentures  of  the  company  ma^y  be  enforced  by  an  order  for 
specific  performance."  But  the  court  will  specifically  enforce  an 
agreement  to  give  security  for  a  debt  {g) ;  as  an  agreement  to  execute 
a  mortgage  deed,  notwithstanding  it  would  contain  a  power  of  sale 
that  might  be  exercised  immediately,  and  in  a  proper  case  by  the 
same  decree  it  may  grant  foreclosure  {h) .  And  the  court  will  decree 
specific  performance  of  an  agreement  to  grant  an  annuity,  and  to 
charge  it  upon  land,  or  other  specific  property  (i) . 

"  A  court  of  equity  decrees  performance  of  a  contract  for  land> 
because  damages  at  law,  which  must  be  calculated  upon  the  general 
money-value  of  land,  may  not  be  a  complete  remedy  to  the  purchaser, 
to  whom  the  land  may  have  a  peculiar  and  special  value  "  (k) .  "  Now 
specific  performance  is  the  right  of  every  seller,  as  well  as  of  every 
purchaser,  unless  it  can  be  displaced.  It  has  been  said,  but  has  long 
since  been  overruled,  that  a  seller  may  go  to  law,  as  he  only  wants  the 
money;  whereas  the  purchaser  wants  the  estate;  but  the  seller  wants 
the  exact  sum,  and  he  wants  to  divest  himself  legally  of  the  estate, 
which  is  no  longer  vested  in  him  beneficially.     This  is  accomplished 

id)  Kirk  v.  Bromley  Union  (1848),  17  L.  J.  C.  127;  2  PhU.  640;  Cram-pton 
V.  Varna  Ry.  (1872),  41  L.  J.  0.  817;  L.  R.  7  Oh.  562. 

(e)  See  ante,  p.  819. 

(/)  Larios  v.  Gurety  (1873),  L.  R.  3  P.  0.  346;  Western  Wagon  Co.  v.  WesA 
(1891),  61  L.  J.  0.  244;  [1892]  1  Oh.  271;  S.  African  Territories  v.  Wallington 
(1898),  67  L.  J.  Q.  B.  470;  [1898]  A.  C.  309. 

{g)  Starkey  v.  Barton  (1908),  78  L.  J.  0.  129;   [1909]  1  Oh.  284. 

(A)  Ashton  V.  Corrigan  (1871),  41  L.  J.  O.  96;  L.  R.  13  Eq.  76;  Hermann  v. 
Hodges,  L.  R.  16  Eq.  18;  43  L.  J.  C.  192. 

(0  WellesUy  v.  Wellesley  (1839),  9  L.  J".  0.  21;  4  M.  &  Cr.  21;  Matthews 
V.  Goodday  (1862),  31  L.  J.  0.  282. 

(A)  Leach,  V.-C,  Adderley  v.  Sixo-n  (1824),  2  L.  J.  0.  S.  C.  103;  1  Sim.  & 
S.  610. 
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by  specific  performance,  whereas,  at-  law,  he  would  be  left  with  the 
estate  on  his  hands,  and  would'  recover  damages  only  according  to 
the  view  of  a  jury.  He  is  entitled  to  a  complete  remedy,, and  if  you 
refuse  him  a  specific  performance  you  deprive  him  of  that  which  you 
accord  to  the  purchaser  "  (l).  The  court  will  make  an  order  upon  an 
interlocutory  application  compelling  a  purchaser  in  possession  to  pay 
the  purchase  money  into  court,  with  the  option  of  giving  up  possession 
instead  of  paying;  and  if  he  has  depreciated  the  property  so  as  to 
diminish  the  security  of  the  vendor,  will  compel  him  to  pay  the 
inoney  into  court  without  such  option  (m) .  An  undertaking  acquiring 
lands  under  the  Lands  Clauses  Act,  after  notice  given  and  the  price 
fiised  according  to  the  Act,  but  not  before,  is  in  the  same  position  as  a 
purchaser  by  contract,  against  whom  the  vendor  may  obtain  specific 
performance  {n) .  Upon  the  same  principle,  the  court  will  grant 
specific  performance  of  a  contract  to  grant  a  lease,  or  to  renew  a 
lease,  or  for  the  perpetual  renewal  of  a  lease  (o) .  A  covenant  in 
a  lease  to  renew  with  the  same  covenants  is  construed  to  be  pre- 
sumptively exclusive  of  the  covenant  for  renewal  (p) .  The  court 
will  order  the  specific  performance  of  an  agreement  for  a  tenancy 
from  year  to  year,  and  perhaps  even  of  a  shorter  term  {q) .  The 
court  will  specifically  enforce  a  contract  for  the  assignment  of  a 
lease,  and  will  compel  the  purchaser  to  accept  an  assignment,  and  to 
execute  the  usual  covenant  to  indemnify  the  vendor  against  the  rent 
and   covenants  (r) . 

The  Court  of  Chancery  would  not  grant  specific  performance  of  a 
contract  of  sale  of  goods,  where  the  breach  was  satisfied  by  damages 
assessed  at  the  market  price  for  which  such  goods"  might  be  bought 
or  sold'  (s) ;  and  where  the  plaintiff'  fixed  a  money  value  for  goods,  it 
was  contrary  to  the  practice  of  the  court  to  order  specific  delivery  {t). 

(J)  Lord'  St.  Leonards,  Eastern  Counties  Ry.  v.  Hawkes  (185S),  2i  L.  J.  O. 
mi;  5  H.  L.  C.  376. 

(m)  Lewis  v.  James  (1886),  56  L.  J.  0.  163;  32  Ch.  D.  326;  Greenwood  v. 
Timer  (1891),  60  L.  J.  C.  351;  [1891]  2  Ch.  144. 

(«)  Eastern  Counties  Ry-.  v.  Hawkes  (1855),  24L.  J.  C.  601;  5  H.  L.  C.  376; 
Harding  v.  Metrop.  Ry.  (1871),  41  L.  J.  0.  371;  L.  E..  7  Cli.  154;  Re  rigott  and 
G.  W.  Ry.  (1881),  50  L.  J.  0.  679;  18  Ch.  D.  150. 

(o)   Eldon,  L.   C,   WUlan  v.    Willan   (1810),  16   Ves.   84. 

(jo)  Swinburne  v.  Milbin-n  (1884),  54  L.  J.  Q.  B.  6;  9  Ap.  Ca.  844;  Lewis  v. 
Stephenson  (1898),  67  L.  J.   Q.  B.  296. 

(?)  Lever  v.  Koffler  (1901),  70  L.  J.  C.  395;  [1901]  1  Ch.  543;  Manchester 
Brewery  v.  Coombs  (1901),  70  L.  J.  C.   814;   [1901]  2  Ch.  608. 

(>■)   Harding  v.  Metrop.  Ry.  (1871),  41  L.  .J.  0.  371;   L.  R.  7  Ch.   154. 

(s)  Cuddee  v.  Riitter  (1719),  5  Vin.  Ab.  538;  1  P.  Wms.  570;  2  Wh.  &' 
T.   L.   C.   416. 

(0   WhitHey,  -Ltd.  v.  Hilt  (1918),  87  L.  J.  K.  B.  1058;  [1918]  2  K.  B.  808. 
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And  the  same  rule  applied  to  a  contract  for  the  sale  of  goods  to  be 
delivered  at  future  times  by  instalments,  although  damages  in  such 
cases  must  be  assessed  upon  conjecture  as  to  the  future  market 
price  (m);  nor  would  the  court  grant  an  injunction  to  restrain  the 
seller  from  disposing  of  the  goods  otherwise  than  according  to  the 
contract  (w) .  Where  there  had  been  a  specific  appropriation  so  as  to 
,vest  an  equitable  title  to  the  goods  in  the  buyer,  and  the  goods  so 
appropriated  could  be  identified,  the  court  would  protect  his  proprie- 
tary right,  but  .not  otherwise  (x).  By  sect.  2  of  the  Mercantile  Law 
Amendment  Act,  1856,  in  actions  for  breach  of  contract  to  deliver 
specific  goods,  the  court  had  a  statutory  power  to  order  execution 
for  the  delivery  of  such  goods  without  giving  the  defendant  the 
option  of  retaining  the  same  upon  paying  the  damages  assessed, 
and  this  right  is  now  confirmed  to  the  High  Court  by  sect.  52  of  the 
Sale  of  Goods  Act,  1893  («/).  But  a  sale  of  goods  may  be  attended 
with  exceptional  circumstances,  requiring  specific  performance  to 
render  it  effectual;  as  where  a  foreigner  had  contracted  to  sell  a  ship, 
which  was  afterwards  brought  into  an  English  port,  the  court  granted 
an  injunction  against  the  removal  of  the  ship,  in  order  to  prevent 
the  contract  from  being  defeated,  because  the  buyer  could  not  sue  the 
foreign  seller  for  damages  in  this  country  (z).  Upon  a  sale  of  goods 
of  a  special  mercantile  value,  as  being  exportable  free  of  duty,  no 
.other  like  goods  being  in  the  market  at  the  time,  the  buyer  obtained 
an  injunction  against  a  disposal  of  the  goods  in  breach  of  the  con- 
tract (a) .  And  in  the  case  of  an  agent  holding  the  possession  of 
goods  for  a  principal,  to  whom  he  stands  in  a  fiduciary  relation,  the 
court  will  restrain  the  improper  disposal  of  the  goods  and  will  compel  a 
specific  delivery  (fe). — The  court  will  also  order  the  specific  delivery 
up  of  a  chattel,  the  possession  of  which  has  a  special  and  peculiar  value 
to  the  party  entitled:  as  a  valuable  work  of  art  {<■.);  family  pictures 
and  furniture,  and  heirlooms  (d) ;  an  antique  horn  used  as  a  symbol 


(«)  Pollard  T.  Clayton  (1855),  1  K.  &  J.  462;  FothergUl  v.  Sowland  (1873), 
43  L.  J.  C.  2S2;  L.  R.  17  Eq.  132;  Dominion  Coal  Co.  v.  Dominion  Iron  # 
Steel  Co.  (1909),  78  L.  J.  P.  C.  115;   [1909]  A.  C.  293. 

(w)  FothergUl  v.  Rowland  (1873),  43  L.  J.  C.  252;  L.  R.  17  Eq.  132. 

(»)  Hoare  v.  Dresser  (1859),  28  L.  J.  C.  611;  7  H.  L.  C.  290. 

{y)  See  Ord.  XLVIII.  r.  1. 

(z)  Hart  V.  Herwig  (1873),  42  L.  .J.  C.  457;  L.  R.  8  Ch.  860. 

(a)  See  Hughes  v.  Graeme  (1864),  33  L.  J.   Q..  B.  335. 

\V)  Wood  V.  Rowcli-ffe  (1847),  17  L.  J.  C.  83;  2  Ph.  382. 

(c)  Somerset  (Duhe')  v.  Coohson  (1735),  3  P.  Wms.  389;  2  Wh.  &  T.  L.  0. 
466. 

(d)  Macclesfield  {Earl)  y.  Davis  (1814),  3  V.  &  B.  16. 
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of  tenure  of  land(e);   the  tobacco  box  of  a  club  (/);   the  dresses, 
decorations,  papers,  and  effects  of  a  Lodge  of  Freemasons  (g) . 

The  court  will  not  give  specific  performance  of  a  sale  of  govern- 
ment stocks  which  may  be  bought  or  sold  in  the  market,  and  for  which 
the  market  price  is  a  sufficient  remedy  for  buyer  or  seller  (h) .  But 
the  court  decreed  the  specific  delivery  of  certificates- of  a  new  stock  to 
the  holder  of  the  scrip  receipts  of  a  subscriber,  which  gave  the  holder 
the  right  to  claim  the  certificates  (i) .  The  court  will  give  specifio 
performance  of  a  sale  of  shares  in  a  railway  or  other  special  under- 
taking, as  "  there  is  not  any  analogy  between  a  quantity  of  three  per 
cents,  or  any  other  stock  of  that  description  (which  is  always  to  be 
had  in  the  market),  and  a  certain  number  of  railway  shares;  which 
shares  are  limited  in  number,  and  are  not  always  to  be  had  in  the 
market"  {!<,).  And  the  court  has  enforced  a  sale  of  shares  at  the 
suit  of  the  buyer,  though  the  directors  of  the  company  refuse  to 
register  him  as  a  shareholder  (/).  An  agreement  to  transfer  shares, 
though  for  no  other  consideration  than  the  acceptance  of  the  shares 
with  their  liabilities,  is  sufficient  to  support  a  claim  for  specific  per- 
formance (m).  A  sale  of  shares  to  be  completed  at  a  future  day 
passes  the  equitable  interest,  with  all  subsequent  profits  and  dividends, 
from  the  date  of  the  contract  (ji) .  And  it  is  no  defence  to  the  claim 
for  specific  performance  that  the  company  has  been  wound  up  since  the 
contract  and  before  the  time  for  completion  (o).  The  court  will  also 
enforce  specific  performance  of  an  agreement  with  a  company,  made 
by  application  and  allotment,  to  accept  shares  allotted,  and  if  required 
by  the  contract  to  sign  the  articles  of  association  of  the  company  (p) . 

The  court  does  not  give  specific  performance  of  contracts  involving 
personal  services,  skill,  or  confidence;  nor  will  the  court  restrain 
a  party  by  injunction  from  putting  an  end  to  such  contracts,  or 

(e)  Pmey  v.  Pusey  (1684),  1  Vern.  273;  2  Wh.  &  T.  L.  C.  454. 

(/)   Fells  V.   Read  (1796),  3  Ves.  70. 

Ig)  Lloyd  v.  Loaring  (1802),  6  Ves.  773. 

Qi)  Guddee  v.  Eutter  (1719),  5  Vin.  Abr.  538;  1  P.  Wms.  570;  2  Wh.  & 
T.  L.   C.  416. 

(i)  Boloret  v.  Rothschild  (1824),  2  L.  J.  0.  S.  C.  125;  1  Sim.  &  S.  590. 

(/c)  JDuncuft  V.  Albrecht  (1841),  12  Sim.   189. 

(0  Poole  V.  Middleton  (1861),  29  Beav.  646. 

(m)   Cheale  v.   Kenward  (1858),  27  L.   J.  0.   784;   3  De  G.   &  J.   27. 

00   Black  V.   Tlomersham  (1878),  48  L.   J.  Ex.   79;   4  Ex.   D.   24. 

(o)  Paine  v.  Hutchinson  (1868),  37  X..  J.  C.  485;  L.  R.  3  Ch.  388;  Crme 
V.  Paine  (1879),  381,.  J.  C.  225;  L.  R.  4  Ch.  441.  See  .Re  Onward  Building  Soo. 
(1891),  60  L.  J.  Q.  B.  752;  [1891]  2  Q.  B.  463. 

(?))  New  Brunswick  ^  Canada  Ry.  v.  Muggeridge  (1859),  4  Drew.  686;  (1860), 
30  L.  J.  C.  242;  1  Dr.  &  Sm.  363. 
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dismissing  an  agent  or  servant  (q).  "  It  is  obvious  that  if  specific 
performance  were  applied  to  ordinary  contracts  for  vt^ork  and  labour, 
or  for  hiring  and  service,  it  would  require  a  series  of  orders  and  a 
general  superintendence,  which  could  not  conveniently  be  undertaken 
-by  any  court  of  justice;  and  therefore  contracts  of  that  sort  have 
teen  ordinarily  left  to  their  operation  at  law"  (r).  The  court  has 
refused  to  interfere  specifically  A\ith  ,a  contract  to  write  reports  of 
cases  in  the  law  courts  for  publication  (s);  to  carry  out  articles  of 
apprenticeship,  as  to  the  work  of  the  apprentice,  or  the  instruction 
by  the  master  (t) ;  though  where  in  such  cases  the  party  has  contracted, 
expressly  or  impliedly,  not  to  do  anything  contrary  to  the  stipulated 
performance  the  court  may  interfere  by  injunction  to  restrain  him  (m). 
Where  a  contract  w&s  made  for  the  lease  of  a  wharf  upon  the  terms  of 
employing  the  lessor  as  manager  in  the  business,  the  court  refused  to 
enforce  the  contract  specifically  even  as  to  the  lease,  because  it  could 
not  enforce  the  employment  (x) . 

Upon  this  principle  the  court  will  not  in  general  give  specific 
'performance  of  contracts  for  buildings;  as  a  covenant  to  lay  out  a 
certain  sum  in  buildings  of  a  certain  value  (y) .  But  upon  a  con- 
tract to  build  a  house  and  accept  a  lease  of  the  premises,  the  court  may 
grant  specific  performance  of  the  contract  as  to  the  lease,  with  damages 
under  Lord  Cairns'  Act  (21  &  22  Vict.  c.  27)  for  not  building  the 
house  (z) .  And  the  court  will  decree  the  execution  of  a  lease  with 
covenants  to  build  according  to  an  agreement  to  that  effect  in  order 
to  secure  to  the  lessor  the  remedy  upon  the  covenants  (a).  The  court 
wiU  not  enforce  specifically  a  contract  for  the  construction  of  a  railway 
either  against  or  at  the  suit  of  the  railway  company  (b);  nor  a  contract 

(?)  Pickering  v.  JBlj/  (Bp.)  (1843),  12  L.  J.  0.  271;  2  Y.  &C.  C.  249;  Stacker 
f.  Brocklebank  (1851),  20  L.  J.  0.  401;  3  Mao.  &  G.  250;  Chinnock  v.  Sainsbury 
(1861),  30  L.  J.  0.  409;  Ryan  v.  Mutual  Tontine  Ass.  (1892),  62  L..  J.  C.  252; 
[1893]   1  Ch.  116. 

(r)  Selborne,  L.  C,  Wolverhampton  #  W.  Ry.  v.  L.  S;  N.  W,  Ry.  (1873),  43 
L.  J.  C.  133;  L.  R.  16  Eq.  439. 

(s)  Olarke  v.  Price  (1819),  2  Wilson,  C.  C.   157. 

(«)   Wehh  V.   England  (1860),  30  L.   J.  C.   222;   29   Beav.   44. 

(m)  Lumley  v.  Wagner  (1852),  21  L.  J.  G.  898;  1  De  G-.  M.  &  G.   604. 

(»)   Ogden  v.  Eossick  (1862),  32  L.  J.  0.  73;  4  De  G.  P.  &  J.   426. 

(y)  Brace  v.   Wehnert  (1858),  27  L.  J.  0.  572;   25  Beav.  348. 

(z)  Soames  v.  Hdge  (1860),  Johns.  669;  London  {Corp.)  v.  Southgate  (1868), 
38  L.  J.  C.  141. 

(a)  Kay  v.  Johnson  (1864),  2  H.  &  M.  118;  London  (Corp.)  v.  Southgate 
(1868),  38  L.  J.  0.  141;   Oxford  v.  Provand  (1868),  L.  R.  2  P.  0.    135. 

(i)  South  Wales  Ry.  v.  Wythes  (1854),  24  L.  J.  C.  87;  5  De  G.  M.  &  G.  880; 
Peto  V.  Brighton  J  Tunbridge  Ry.  (1863),  32  L.  J.  C.  677;  1  H.  &  M.  468. 
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to  work  a  railway  and  keep  the  engines  and  rolling  stock  in  repair  (c) ; 
nor  a  right,  whether  derived  from  a  contract  or  statute,  to  use  the 
lines  of  a  railway  company  for  other  traffic  than  that  of  the  com- 
pany {d)  ■  The  court  will  not  give  specific  performance  of  a  covenant 
to  work  mines  and  minerals,  because  it  would  involve  the  direction  and 
management  of  the  working  by  the  court  (e) ;  and  for  the  same  reason 
the  court  will  not  grant  an  injunction  against  working  contrary  to 
such  covenant  (/) .  And  the  court  will  not  enforce  specifically  the 
affirmative  covenants  in  a  farming  lease  as  to  repairs,  fences,  and 
.cultivation  of  the  laad{g).  Upon  like  principles  the  court  irefusi3d 
to  decree  specific  performance  of  a  charter-party,  involving  the  choice 
of  the  crew  and  the  repairing  of  the  ship  to  make  it  seaworthy  (h) . — 
But  the  court  will  grant  specific  performance  of  a  defined  work  for 
■the  benefit  of  another  where  the  defendant  has  obtained  possession  of 
land  on  the  footing  of  the. agreement,  and  damages  are  not  an  adequate 
compensation;  as  an  agreement  to  build  houses  in  accordance  with 
plans  submitted  and  agreed  to  by  the  parties  (i) ;  or  where  the  work 
ito  be  performed  is  otherwise  sufficiently  defined  (fc) .  So  specific  per- 
formance will  be  granted  of  an  agreement  by  a  railway  company 
respecting  "  accommodation  works,"  as  an  archway  under  a  rail- 
way (i);  or  roads,  bridges,  sidings,  and  other  easements  (to);  and 
the  building  of  a  station  upon  the  land;  but  in  a  case  where  the 
railway  company  built  the  station  near  to,  instead  of  on  the  spot 
•stipulated,   the  court    gave    damages    instead  of  specific  perform- 

(0)  Johnson  v.  Shrewsbury/  Ry.  (1853),  22  L.  J.  C.  921;  3  De  G.  M.  &  G,. 
914. 

id)  Powell  Coal  Co.  v.  Taff  Vale  Ry.  (1-874),  43  L.  -J.  G.  575;  L.  E.  9  Ch. 
331;  Blackett  v.  Bates  (1866),  35  L.  J.  C.  324;  L.  R.  1  Ch.  117.  See  Woodruff 
V.  Brecon  ^  Merthyr  Ry.   (1885),  54  L.  J.  C.  620;   28  Ch.  D.   190. 

(e)  Wheatley  v.  Westminster  Coal  Co.  (1869),  39  L.  J.  C.  175;  L.  R.  9 
Eq.  538. 

(/)  Abinger  (.Lord)  v.  Ashton  (1874),  L.  E.  17  Eq.  358.  See  Strelley  v. 
Peurson  (1880),  49  L.  J.  C.  406;   15  Ch.  D.   113. 

(g)  fiayner  v.  Stone  (1762),  2  Eden,  128;  Drury  v.  MoUns  (1801),  6  Ves. 
328;  Phipfjs  v.  Jackson  (1887),  56  L.  J.  C.  550.  See  Meux  v.  Cobley  (1892),  61 
L,  J.  C.  449;  [1892]  2  Ch.  253. 

(A)  De  Maitos  v.  Gibson  (1869),  28  L.  J.  C.  498;  4  De  G.  &  J.  276. 

(i)  Wolverhampton  {Corp.)  v.  Emmons  (1901),  70  L.  J.  K.  B.  429;  [1901]  1 
K.   B.   515. 

(ft)  Molyneux  v.  Siehards  (1905),  75  L. -J.  C.  39;   [1906]  1  Ch.  34. 

(1)  Storei-  V.   e.  W.  Ry.  (1842),  12  L.  J.  C.  65;   2  Y.  &  .C.  C.  48. 

(m)  Sajiderson  v.  Cockermouth  ^  Workington  Ry.  (1849),  11  Beav.  497;  (1850), 
19  L.  J.  C.  503;  2  H.  &  Tw.  327;  Raphael  v.  Thames  Valley  Ry.  (1866),  36 
L.  J.  C.  209;  L.  R.  2  Ch.  147;  Wilson  v.  Fumess  Ry.  (1869),  39  L.  J.  0. 
19;  L.  E.  9  Eq.  28;  Greene  v.  West  Cheshire  Ry.  (1871),  41  X,.  J.  Cj  17; 
L.  R.   13  Eq.  44. 
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ance  (n) .  Upon  this  principle  the  court  decreed  that  the  elevation 
of  a  house  should  be  altered  to  correspond  with  the  adjoining  houses 
axxjording  to  the  covenant  of  the  lessee  to  that  eSect  (o) .  But  the 
court  will  not  interfere  where  compliance  with  its  order  would  in- 
fringe statutory  provisions  as  regards  buildings  (p). 

Upon  the  above  principles  the  court  does  not  specifically  enforce 
covenants  to  repair  (q).  In  the  case  of  a  demise  of  a  gravel-pit  with 
a  Kcence  to  dig  gravel,  the  remedy  upon  a  covenant  to  make  good  the 
land  at  the  end  of  the  lease  is  not  specific  performance,  but  damages 
measured  by  the  sum  it  would  cost  to  restore  the  land  (r) .  But  the 
court  will  give  specific  performance  of  an  agreement  to  execute  a 
lease  with  a  covenant  to  repair,  in  order  to  give  the  remedy  upon  the 
covenant  (s) .  So  the  court  compelled  the  defendant  to  repair  a  canal 
in  order  that  the  plaintiff  might  enjoy  a  right  which  was  the  subject 
of  a  distinct  covenant,  namely,  a  supply  of  water  from  the  canal  (t). 

The  court  refused  specific  performance  of  a  contract  for  the  sale 
of  the  goodwill  of  a  business  or  trade,  consisting  in  serving  clients 
or  customers  who  are  free  to  deal  with  whom  they  please,  and  who 
may  be  actuated  by  personal  reasons,  as  in  consulting  a  solicitor,  or 
a  medical  practitioner  (u) .  But  in  more  recent  times,  the  court  has 
given  to  the  purchaser  of  a  business  the  right  to  restrain  the  vendor 
from  soliciting  the  trade  of  the  customers  of  the  old  business,  although 
it  win  not  restrain  him  from  dealing  with  them,  and  there  seems  to  be 
no  reason  why  the  court  should  not  give  a  like  remedy  upon  an  agree- 
ment to  sell  (x) .  Where  the  goodwill  of  a  business  is  annexed  to 
the  premises  upon  which  it  is  carried  on,  by  reason  of  the  position  or 
habit  of  frequenting  the  premises,  a  sale  of  the  premises  with  the 
goodwill  annexed  is  a  fit  subject  for  specific  performance  («/);  and  a 

(«)  Sood  V.  N.  E.  By.  (1870),  L,.  R.  5  Ch.  525;  WUscm  v.  Northampton 
ny.  (1874),  43  L.  J.  C.  503;  L.  R.  9  Ch.  279. 

(o)  Manners  v.  Johnson  (1876),  45  L.  J.  C.   404;   1   Ch.  B.   673. 

(p)  Smwell  V.  Webster  (1859),  29  L.  J.  C.  71. 

(?)  Sayner  v.  Stone  (1762),  2  Eden,  128;  Norris  v.  Jackson  (1860),  1  J.  &  H. 
319. 

(r)  Flint  v.  Brandon  (1803),  8  Ves.  159.  See'Whitham  v.  Kershaw  (1886), 
16  Q.  B.  D.  613. 

(s)  Paxton  V.  Newton  (1854),  2  Sm.  &  G.  437. 

(t)  Lane  v.   Newdigate  (1804),   10   Ves.    192. 

(m)  Bozon  V.  Farlow  (1816),  1  Mer.  459;  May  v.  Thomson  (1882),  61  L.  J.  C. 
917;  20  Ch.  D.  705;   Arundell  v.  Bell   (1883),  52  L,.   J.  O.   537. 

(«)  See  Trego  v.  Eunt  (1895),  65  L.  J.  C.  1;  [1896]  A:  0.  7;  Gillingham 
v.Beddow  (1900),  69  L.  J.  C.  527;  [1900]  2  Oh.  242;  Curl  Bros.  v.  Websim- 
(1904),  73  L.  J.  0.  540;  [1904]  1  Ch.  685;  Hill  v.  Feari»  (1905),  74  L.  J.  C. 
237;  [1905]  1  Oh.  466. 

(y)  Kinderaley,    V.-C,    Darbey    v.    Whitaker    (1857),    4    Drewry,    139. 
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mortgage  of  business  premises  carries  lyith  it  the  goodwill  whiek  is 
annexed  to  the  use  of  the  premises,  as  against  other  creditojia  of  the 
mortgagor  {z) .  By  special  agreement  between  landlord  and  teaartb 
the  goodwill  annexed  to  premises  may  be  valued  sepairately  as  the 
property  of  the  tenant,  and  secured  to  him  on  quitting  the 
premises  (a) . — Where  the  sale  of  a  goodwill  is  secured  by  a  covenant 
of  the  seller  against  carrying  on  the  same  business  or  any  like  business* 
the  court  will,  as  before  stated,  interfere  by  inj^unction  to  restraioi  a 
breach  of  the  covenant  according  to,  its  terms  (6).  But  if  there  be 
no  covenant  restrictive  of  his  general  right,  the  seller  of  the 
goodwill  may  carry  on  a  similar  buisiness,  and  deal  with  the  former 
customers,  but  he  will  be  restrained  from  representing  that  it 
is  the  same  as  that  sold,  and  from  soliciting  the  custom  of  former 
customers  (c) .  And  where  the  goodwill  consists  in  a  trade  secret,  the 
court  will  resttrain  the  seller  from  disclosing  or  using  it  {d) .  The 
sale  of  goodwill  caries  the  name  of  the  business  in  order  to  show  its 
identity;  but  subject  to  the  condition  of  not  exposing  the  seller  to  any 
IdjabiEty  by  the  use  of  the  name  (e) . — A  covenant  by  the  purchasers 
of  building  land  that  the  vendor  should  have  the  exclusive  right  of 
supplying  beer  to  every  public-house  built  on  the  premises  was  es' 
forced  by  an  injunction  against  a  breach  (/).  But  under  a  covenant 
not  to  sell  the  water  from  a  well  "  to  the  injury  "  of  the  proprietors 
of  certain  waterworks,  the  court  refused  to  interfere,  on  the  ground 
that  it  would  be  necessary  to  inquire  on  every  occasion  of  selling, 
whether  it  was  done  with  or  without  injury  (gr).  Where  several 
persons  in  the  same  trade  combined  to  tender  for  a  public  contract 
under  an  agreement  between  themselves  to  supply  the  goods  in  equal 
shares,  and  one  of  them  tendered  separately  in  breach  of  the  agree- 
ment and  obtained  the  contract,  the  court  granted  an  injunction 
.aigainst  his  carrying  it  out  Qi) . 

{z)  Pile  V.  Pile  (1876),  45  L.  J.  C.  841;  3  Ch.  D.  36;  County  of  Gloucester 
Bk.  V.  Rudry  Merthyr  Colliery  (18S5),  64  L.  J.  C.  451;  [1895]  1  Ch.  629.  See 
Re  Bennett  (1898),  68  L.   J.   C.  104;.  [1899]  1  Ch.   316. 

(a)   Llewellyn  v.  Rutherford  (1875),  44  L.  J.  C.  P.  281;  L.  E.  10  O.  P.  456. 

(6)   See  ante,  p.  840. 

(c)  Trego  v.  Hunt  (1895),  65  L.  J.  C.  1;  [1896]  A.  C.  7;  Jennings  v.  Jennings 
(1897),  67  L.  J.  C.  190;  [1898]  1  Ch.  378;  GilUngham  v.  Beddow  (1900),  69 
L.  J.  O.  527;  [1900]  2  Oh..  242;  Curl  Bros.  v.  Webster  (1904),  73  L.  J  C.  540; 
[1904]  1  Oh.  685. 

{d)  Bryson  v.  Whitehead  (1822),  1  S.  &  S.  74;  Hagg  v.  Darley  (1878),  47 
L.   J.   0.   567. 

(e)  Leiy  v.  Walker  (1879),  48  L.  J.  0.  273;  10  Ch.  D.  436;  Thynne  v.  Shove 
(1890),  59  L.  J.  O.  509;  45  Ch.  D.  577;  Burchdl  v.  Wilde  (1900),  69  L.  J  C. 
314;    [1900]  1  Oh.  551. 

(/)  Catt  V.  Tourle  (1869),  38  L.  J.  C.  665;  L.  E.  4  Ch.  654. 

(?)   Collins  V.   Plumh  (1810),   16   Ves.   454. 

(A)  Jones  V.  i^orth  (1875),  44  L.  J.  0.  388;  L.  E.  19  Eq.  426. 
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As  a  general  rU|l,e,  the  Qourt  will  not  8p6pifica,lly  enforce  a  contract 
t;p,  enter  into  an4  carry  on  a  partnership  (i) .  But  during  a  partner-' 
s^p  th,P  QOurt  can  restrain  by  injunction  a  breach  of  the  partnership 
articles  (If) ;  and  can  restrain  a  partijier  acting  for  and  on  the  credit  of 
the  feni  beyond  the  scope  of  the  a,rtioles  (Z) .  The  court  can  specifically 
^prce  articles  of  the  pai^tnership  which  admit  of  that  remedy,  as  a 
MeisijimpljivQ  right  to  a  share  i,n  the  partnership  (m);  or  a  right  to 
i;iominate  a  successor  (w) .  The  court  will  specifically  enforce  the 
ex^cutipp  of  an,  instrument  containing  articles  of  partnership  agreed 
upon  by  the  parties;  provided  they  are  sufficiently  certain  as  to  time,, 
pla&e,  and  mode  of  opera,tion  (o) .  But  the  court  will  not  enforce 
execution  of  an  agreement  for  a  partnership  for  an  indefinite  time, 
or  partnership  at  will,  which  either  pa,rty  rnight  dissolve  im- 
mediately ip)  ■  A  oompapy  differs  from  a  partnership  in  the  shai^e- 
holder  not  being.  abl,e  to  withdraw  without;  procuring  another-  to  take 
his  shares,  and  therefore  he  may  be  specifically  compelled  to  take 
the  shares  aJlptted  to  him  (q) . 

A  sale  or  assignment  for  valuable  consideration  of  property  to  be 
tliereafter  acquired  is  valid  as  a  contract,  for  breach  of  which  there 
is  a,  remedy  in  damages  (r) ;  and  when  the  property  described  is 
aipquired  the  remedy  of  specific  performance  becomes  applicable,  if 
the  subject  of  contract  admits  of  it;  and  the  contract  then  operates 
i^pon  the  property  by  transferring  the  beneficial  interest  to  the  assignee 
or  purchaser  (s) .  The  property  intended  must  be  sufficiently  de- 
scribed in  the  instrument  of  contract  for  the  court  to  be  able  to  identify 
and  transfer  it  when  it  comes  into  existence:  as  all  the  machinery  to 
be  placed  in  a  mill  or  factory  (t) ;  all  the  fixtures,  furniture,  and  goods, 
or  all  the  stock  in  trade,  to  be  brought  on  certain  premises  (m)  ;  all 
future  book  debts  of  a  trader,  though  not  limited  to  a  particular 

(j)  Scott  V.  Eayment  (1868),  38  L.  J.  0.  48;   L.   E.   7  Eq.   112. 

(A)   Watney  v.  Trist  (1876),  45  L.  J.  0.  412. 

(0  Clements  v.  Norris  (1878),  47  L.  J.  C.  546;  8  Ch.  D.   129. 

(m)  Homfray  v.    Fothergill   (1866),  L.   E.    1   Eq.    567.     See  Cmtst  v.   Marrii 
(1824),  T.  &  E.  496. 

(«)  Byrne  v.   Ueid  (1902),   71   L.   J.   0.    830;    [1902]   2   Ch.    735. 

(o)  England   v.    Curling    (1844),    8    Beav.    129;    Bowns    v.    Collins    (1848),    6 
Hare,  418. 

(p)  Tiercy  v.  Birch  (1804),  9  Ves.  357.     See  Partnership  Act,  1896,  s.  32  (c). 

(?)  T'lew  Brunswick  and   Canada   By.    v.    Muggeridge   (1859),    4   Drew.    686; 
(1860).  30  L.  J.  C.  242;  1  Dr.  &  Sm.  363. 

(r)  Collyer  v.  Iscmcs  (1881),  51  L.  J.  C.  14;  19  Ch.  D.  342. 

(s)  Holroyd  v.  Marshall  (1862),  33  L.  J.  C.   193;  10  H.  L.  C.  191. 

(<)  Holroyd  v.  Marshall  (1862),  33  L.  J.  0.  193;  10  H.  L.  C.  19; ;  Leatham 
v.  Amor  (1878),  47  L.  J.  Q.  B.  581. 

(«)  Collyer  v.   Isaacs  (1881),  51   L.   J.   C.    14;    19   Oh.   D.   342;   Lazarus   v. 
Andrade  (1880),  49  L.  J.  C.  P.  847;  5  C.  P.  D.  318. 
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business  (x) ;  all  the  future  crops  on  a  farm  {y) ;  all  money  that  may 
be  acquired  under  a  will  or  as  next  of  kin  of  a  certain  person  (z) ;  or  an 
agreement  to  assign  the  copyright  in  a  book  not  yet  in  existence  (a) . 
An  assignment  of  after-acquired  property  is  divisible,  and  may  be 
enforced  as  to  such  property  as  becomes  ascertained,  though  remain- 
ing indefinite  as  to  the  residue  (b);  and  an  assignment  of  the  whole 
future  property  of  a  person  prima  facie  attaches  on  capital  and  not 
on  income  and  will  be  specifically  enforced  to  that  extent  (c).  The 
interest  of  the  assignee  is  equitable  only,  until  a  legal  transfer  is  made; 
and  consequently  an  intermediate  sale  or  pledge  to  another  person 
accompanied  with  possession  taken,  without  notice  of  the  assignment, 
has  priority  over  it  {d).  A  bill  of  sale  of  after-acquired  property  is 
void,  except  as  against  the  grantor  (e) . 

The  court  can  give  specific  performance  against  a  party  within 
the  jurisdiction,  though  the  subject  of  the  contract  is  without  the 
jurisdiction  of  the  court;  but  in  the  case  of  land  situate  out  of 
the  jurisdiction,  it  will  only  be  exercised  where  the  land  is  situate 
in  a  British  Colony  or  Dependency  (/) .  And  the  court  will-  grant  an 
injunction  to  restrain  a  party  from  suing  abroad  in  breach  of  a 
contract.  "  The  jurisdiction  is  grounded,  like  all  other  jurisdiction 
of  the  court,  not  upon  any  pretension  to  the  exercise  of  judicial  and 
administrative  rights  abroad,  but  on  the  circumstance  of  the  person 
of  the  party  on  whom  the  order  is  made  being  within  the  power  of 
the  court"  (g).  The  same  jurisdiction  in  personam  to  compel  per- 
formance of  a  contract  concerning  property  without  the  jurisdiction 
may  be  exercised  by  the  Palatine  Court  of  Lancaster  (h). 

(x)  Tailby  v.  Off.  Receiver  (1888),  58  L.  J.  Q.  B.  75;   13  Ap.  Ca.  523. 

iy-)   Clements  v.  Matthews  (1883),  52  L.   ,J.  Q.   B.  772;    11   Q.  B.  D.   808i. 

(z)  Re  Clarke  (1887),  56  L.  J.  O.  981;  36  Ch.  T>.  348.  See  Re  Crawshay  (1891), 
60  L.  J.  0.  583;  [1891]  3  Ch.  176. 

(a)   Ward,  Lock  #  Co.  v.  Long  (1906),  75  L.  J.  C.  732;    [1906]  2  Ch.  550. 

(h)  Re  Turcan  (1888),  58  L.  J.  C.  101;   40  Oh.  D.  5. 

(c)  Finlay  v.  Darling  (1897),  66  L.  J.  C.  348;  [1.897]  1  Ch.  719;  Re  ClMter- 
buch  (1904),  73  L.  J.  C-  698;   [1905]  1  Oh.  200. 

{d)  Clements  v.  Mattliews  (1883),  52  L.  J.  Q.  B.  772;  11  Q.  B.  D.  808; 
Josefh  V.  Lyons  (1884),  54  X,.  J.  Q.  B.  1;  15  Q.  B.  D.  280;  Hallas  v.  Robinson 
(1885),  54  L.  J.  Q.  B.  364;  15  Q.  B.  D.  288. 

(e)  Bilk  of  Sale  Act,  1882,  s.  6;  Thomas  v.  Kelly  (1888),  58  L.  J.  Q.  B. 
66;  13  Ap.  Ca.  506.  See  Seed  v.  Bradley  (1894),  63  L.  J.  Q.  B.  387;  [1894]  1 
Q.  B.  319. 

(/)  Penn  v.  Baltimore  {Lord)  (1750).  1  Ves.  444;  1  Wh.  &  T.  L.  C.  755;  Re 
Hawthorne  (1883),  52  L.  J.  C.  760;  23  Ch.  D.  743;  Black  Point  Synd.  v.  Eastern 
Concessions,  Ltd.  (1899),  79  L.  T.  658;  Brit.  S.  Africa  Co.  v.  Be  Beers  Consoli- 
dated Mines  (1910),  80  L.  J.  Ch.  65;  [1910]  2  Ch.  502. 

(fj)   Portarlinqton  (Lord)  v.  Sovlby  (1834),  4  L.  J.  C.  241;   3  M.  &  K.  104. 

■(h)   lie  Lonq'dpiidnlp  Coffnii   Co.   (1878),  48  L.  J.   C.  54;    8  Ch.   D.   150. 
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The  application  of  specific  performance  instead  of  compensation 
in  damages  is  in  the  discretion  of  the  court  (a) .  But  the  discretion 
is  governed  by  rules  and  principles  according  to  which,  specific  per- 
formance, in  a  case  within  the  jurisdiction  of  the  court,  becomes  as 
much  a  matter  of  course  as  a  judgment  for  damages.  Hence  in 
treatiQg  of  the  discretion  of  the  court  it  is  sufiioient  to  consider  the 
grounds  for  refusing  specific  performance;  and  it  is  necessary  here 
to  consider  such  grounds  only  as  affect  the  specific  remedy,  exclusively 
of  the  grounds,  hereinbefore  treated,  which  affect  the  validity  of  the 
contract,  and  admit  no  discretion  as  to  remedy.  "  In  all  cases  where 
a  court  of  equity  has  jurisdiction  to  enforce  the  specific  performance 
of  contracts,  and  persons  voluntarily,  without  any  fraud,  accident,  or 
mistake,  enter  into  contracts,  the  jurisdiction  should  be  exercised  "(&). 

(a)  Scott  V.  Alvarez  (1895),  64  L.  J.  O.  821;   [1895]  2  Oh.  603. 

(i)  Jessel,  M.  R.,  Leech  v.  Schweder  (1874),  43  L.  J.  0.  488;  L.  R.  9  Oh. 
467,,  n.  Seo  Sexterv.  Pearoe  (1899),  691,.  J.  G.  146;  [1900]  1  Ch.Sil;  J.  Jones 
#  Sons,  Ltd.  V.  Tanherville  (Earl)  (1909),  78  L.  J.  O.  674;   [1909]  2  Ch.  440. 
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— In  addition  to  the  particular  grounds  stated  hereafter,  it  may  be 
noted  that  the  fact  that  the  plaintiff  has  treated  the  breach  of  contract 
as  admitting  of  pecuniary  compensation  is  generally  fatal  to  his 
claim  to  specific  performance  (c). 

"  The  court  does  not  give  relief  to  a  plaintiff,  although  he  be 
otherwise  entitled  to  it,  unless  he  will,  on  his  part,  'do  all  t'ha-t  the 
defendant  may  be  entitled  to  ask  from  him;  and  if  that  which  the 
defendant  is  entitled  to,  be  sornething  which  the  court  cannot  give 
him,  it  certainly  has  been  the  generally  understood  rule,  that  that 
is  a  case  in  which  the  court  will  not  interfere  "  {d).  An  infant  cannot, 
during  infancy  (e),  maintain  an  action  for  specific  performance  of 
a  contract  entered  into  by  him,  because  it  could  not  be  specifically 
enforced  against  him  (/).  Different  considerations  apply  where  the 
infant  is  sued  on  a  contract  with  his  ancestor  {g).  Again,  under  an 
agreement  for  the  lease  of  a  wharf  and  for  the  employment  of  the 
lessor  &s  manager  during  the  lease,  the  CoUrt  refused  specific  per- 
formance to  the  lessee  upon  the  ground  that  it  could  not  enforce  the 
personal  engagement  against  him  Qi).  If  it  was  the  interttion  that 
performance  on  the  part  of  the  plaintiff  should  rest  in  contract  only, 
specific  performance  may  be  decreed;  because  the  court  can  compel 
the  plaintiff  to  execute  a  deed  with  the  stipulated  covenants,  though 
they  may  be  such  as  not  to  admit  of  a  decree  for  specific  perform- 
ance {i) .  But  if  the  defendant  has  stipulated  for  actual  performance 
by  the  plaintiff,  the  court  will  not  compel  him  to  be  satisfied  with  the 
mere  security  of  'a  covenant  (fc). — If  everything  has  been  done  on 
the  part  of  the  plaintiff  and  it  only  remains  for  the  defendant  to 
perform  his  part,  specific  :peirf ormance  may  be  decreed,  alth&ugh  the 
contract  was  originally,  on  the  part  of  the  plaintiff,  beyond  the  juris- 
dibtion  of  the  court,  unless  the  contract  is  tainted  with  illegality  (I). 
Accordingly,  under  ^n  agreement  to  build  houses  on  several  plots  of 


'(c)  'Paris  CKooola-te'Co.  v.'Crj/stal  PalaOe'Co.  (1S55),  S  Sm.  &  ©.  119;  Irhiteleif, 
Ltd,  V.  Hilt  (1918),  87  L.  J.  K.  B.  1058;   [1918]  2  K.  B.  ,808. 

(Ji)  Wigram,  V.-C.,  Waring  v.  Mcmohester,  Sheff.  and  Linos.  Ry.  (1849),  18 
L.  J.  C.  450;   7  !Ha:r6,-492. 

(e)  StocMey  v.   SiooUey  (1812),  1  V.  &  B.  23. 

(/)   might  V.   Holland  (1828),  i  lluss.  ^&8. 

(t/)  Townsend  v.   ChamlipemJmim'e  (1821),  9  Price,  130. 

(A)   Ogden  v.  Fossick  (1862),  32  L.  J.  0.  73;   i  De  G.  F.  &  J.  426. 

(i)  Wilson  T.  West  Hartlepool  Ry.  (1865),  34  L.  J.  C.  241;  2  De  G.  J.  &  S. 
475;    Onions  v.   Cohen   (1865),  34  L.  J.  0.  339;   2  H.   &  M.    354. 

(k)  Stacker  v.   Wedderburn  (1961),  26  L.  J.  0.  713;   8  K.  &  J.  393. 

(0  Oottenham,  L.  C,  Dietrichmn  v.  Cabburn  (1846),  2  Phill.  57;  Hope  v. 
Hope  (1857),  26  L.  J.  C.  41^;  8  D«  G.  Bl.  'fe  G.  781. 
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ground  and  ■with  a  right  to  call  for  separate  leases  of  the  plots  as  soon 
eis  the  houses  should  be  finished,  the  court  may  enforce  the  granting 
of  the  leases  if  and  so  soon  as  the  houses  are  finished,  although  it 
could  not  sj)ecifically  enforce  the  contract  for  building  (m).  So 
although  the  court  will  not  grant  specific  performance  of  contracts 
to  lend  money,  where  the  money  has  been  in  fact  advanced,  the 
borrower  will  be  compelled  to  give  the  security  which  he  may  have 
prottiised  (n).  Upon  a  like  principle  a  defendant  charged  upon  a 
contract  within  the  Statute  of  Frauds  which  he  has  duly  signed, 
oan'not  object  the  want  of  mutuality  ,of  remedy  for  want  of  the 
signature  of  the  plaintiff;  because  the  plaintiff  admits  the  contract 
by  suing  on  it  and  is  bound  to  perform  it  as  a  condition  of  obtaining 
specific  performance  (o). — The  same  principle  is  applied  in  granting 
an  injunction  against  a  breach  of  a  negative  contract.  "  Where  a 
party  seeks  such  an  injunction  the  terms  on  which  it  is  granted  are, 
his  acting  up  to  the  agreement  in  all  respects  on  his  part;  the  moment 
he  fails  on  his  part  to  perform  any  of  'the  acts  which  he  has  stipulated 
to  do,  the  injunction  is  dissolved,  and  the  parties  are  in  statu  quo  "(p)  ■ 
If  the  circumstances  of  the  case  are  such  that  the  party  would  not  be 
restored  to  his  original  condition  by  the  removal  of  the  injunction, 
the  ordinary  rule  applies,  and  the  court  will  not  grant  it  to  a  plaintiff 
who  cannot  be  compelled  to  specific  performance  on  his  part  (g). 

The  court  will  not  execute  a  contract  in  favour  of  a  plaintiff  who 
is  incapable  or  disqualified  to  perform  it  on  his  part,  as  in  the  case 
of  a  bankrupt;  and  an  act  of  bankruptcy  available  for  a  petition  is 
a  valid  objection  to  a  suit  for  specific  performance,  either  by  a  vendor 
or  a  purchaser  (r) .  But  where  the  defendant,  hj  his  act  or  default, 
is  responsible  for  the  plaintiff's  inability  to  perform  the  contract, 
the  latter  may  obtain  the  assistance  of  the  court  (s) .  A  party  with 
a  defective  title  cannot  have  specific  performance  of  a  contract  for  a 
lease  as  against  an  intending  lessee  {t).    Conversely,  if  the  intending 

(m)  WilMnMn  v.  Clements  (1872),  42  L.  J.  C.  38;  L.  R.  8  C!h.  96;  Lowther 
V.  Beaver  (1889),  58  L.  J.  C.  482;   41  Ch.  D.  (248. 

(«)  AsUon  V.  Corrigan  (1871),  41  L.  J.  C.  96;  L.  R.  13  Eq.  76;  Hermann  v. 
Badges  (1873),  43  L.  J.  C.  192;  L.  R.  16  Eq.  18. 

(o)  Plumer,  M.  R.,  Martin  v.  Mitchell  (1820),  2  J.  &  !W.  427;   ante,  p.  191. 

(p)  Wood,  V.-C,  Stooker  v.  Wedderburn  (1857),  26  L.  J.  C.  717;  3  K.  &  J. 
405. 

(?)  Peto  V.  BHghton,  Vckfield  #  TunbrlUge  Wells  My.  (1863),  32  L.  J.  C. 
677;  1  H.  &  M.  4^8. 

ir)  Lmves  v.  Lush  (1808),  14  Vea.  547;  Franklin  v.  Brownlow  {Lord)  (1808), 
14  Vee.  550. 

(s)  Eastern  Counties  By.  v.  Bawkes  (1855),  24  L.  J.  C.  601;  5  H.  L.  C.  331. 

(<)  BasTccomh  v.  Phillips  (1859),  29  L.  J.  0.  380. 
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lessee  be  imsolvent  he  cannot  obtain  specific  performance  of  an  agree- 
ment to  grant  a  lease,  which  involves  personal  liabilities  and  covenants 
on  the  part  of  the  lessee;  and  it  is  not  essential  that  the  party  should 
have  become  insolvent  in  a  statutory  sense,  or  should  have  conveyed 
all  his  property  to  his  creditors,  if  there  is  such  proof  of  general 
insolvency  as  the  court  can  act  upon  (u).  But  a  solvent  assignee 
of  a  contract  for  a  lease  may  have  specific  performance,  though  the 
original  contracting  party  has  become  insolvent,  provided  the 
contract  was  not  entered  into  Upon  considerations  personal  to  the 
original  intended  lessee  (x) .  Upon  this  principle  a  vendor  who  became 
incapable  of  making  a  good  title  by  the  accidental  destruction  of 
the  title  deeds,  of  which  he  was  unable  to  prove  the  execution  and 
contents,  was  refused  specific  performance  {y). — Upon  the  same  prin- 
ciple trustees  cannot  have  specific  performance  of  a  contract  which 
they  could  not  execute  on  their  part  without  a  breach  of  trust;  as 
where  trustees  of  two  distinct  properties,  held  upon  different  trusts, 
contracted  to  unite  them  in  one  lease,  the  court  refused  to  compel  the 
lessee  to  take  such  a  lease,  because  the  lessors  were  disqualified  to 
grant  it  {z).  So  trustees  cannot  enforce  a  contract  to  take  a  lease 
which  is  in  excess  of  their  power  of  leasing;  unless  the  lessee  wiU 
accept  it  to  the  extent  of  the  power  (a). 

The  court  refuses  specific  performance  to  a  plaintiff  who  has  made 
material  default  in  performance  on  his  part  (&);  as  in  the  case  of  a 
plaintiff  claiming  the  execution  of  a  lease  to  himself,  after  having 
committed  breaches  of  covenants  and  conditions  which  would  be 
ground  of  forfeiture  of  the  lease  if  executed  (c);  and  although  the 
breaches  are  of  a  kind  for  which  the  court  might  give  relief  against 
the  forfeiture  of  an  executed  lease  {d) ;  but  the  breach  must  be  sub- 
stantial (e).    Upon  the  same  principle  where  a  vendor  contracted  to 

(tt)  Price  V.  Assheton  (1834),  4  L.  J.  Ex.  Eq.  3;  1  Y.  &  0.  Ex.  441;  Neale 
V.   Mackenzie   (1837),   1  Keen,  474. 

{x)  Crosbie  v.  Toolce  (1833),  2  L.  J.  C.  83 ;  1  M.  &  K.  431;  Morgan  v.  Rhodes 
(1834),  1  M.  &  K.  435;  BuoMund  v.  Papillan  (1867),  36  'L.  J.  C.  81;  L.  R. 
2  Oh.  67. 

(v)  Bryant  v.   Busk  (1827.),  4  Buss.   1. 

(z)  To'hon  V.   Sheatxl  (1877,),  46  L.  J.  C.  815;   5  Ch.   D.  19. 

(a)  Harnett  v.  Yielding  (1805),  2  Sch.  &  L.  548.  See  Neale  v.  Mackenzie 
(1837)    1   Keen,  474;   Tlwmas  v.  JDering  (1837),  6  L.  J.  C.  267;   1   Keen,  729. 

(i)  Wigram,  V.-C.,  Walker  v.  Jeffreys  (1842),  11  L.  J.  C.  209;  1  Hare,  352; 
Je&sel,  M.  R.,  Besnnt  v.  Wood  (1879),  12  Ch.  D.  627. 

(f)  LemiH  V.  Bond{WS^),  18  Beav.  85;  Bastin  v.  Bidwell  (1881),  18  Ch.  D. 
238. 

{d)  Coatsworth  v.  Johnson  (1885),  55  L.  J.  Q.  B.  220;  Qreville  v.  Parker 
(1910),  79  L.  J.  P.  C.  86;    [1910]  A.   C.   335. 

(e)   Hare  v.   Burges   (1857),  5  W.  R.  685. 
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sell  land  with  immediate  possession,  and  pending  a  dispute  about  the 
title  turned  the  purchaser  out  of  the  possession,  specific  performance 
was  refused  (/).  And  where  the  purchaser  of  a  business  at  a  price 
to  be  measured  by  the  future  profits  during  a  certain  period,  dis- 
continued the  business  before  the  price  had  been  ascertained,  he  was 
refused  an  injunction  to  restrain  the  seller  from  continuing  the 
business  on  his  own  account  {g).  Long  delay,  although  not  amount- 
ing to  a  repudiation  of  the  contract,  is  sufficient  to  disentitle  the 
plaintiff  to  have  the  contract  specifically  performed  {h). 

If  the  plaintiff  has  made  default  in  a  collateral  agreement  upon 
faith  of  which  the  defendant  contracted,  the  court  refuses  specific 
performance,  upon  the  principle  that  a  plaintiff  seeking  equity  must 
do  equity  {i).  And  where  a  written  contract  is  executed  upon  the 
faith  of  a  parol  agreement  making  some  addition  or  variation  in  the 
terms,  the  court  will  refuse  specific  performance  of  the  written  con- 
tract, unless  the  plaintiff  submits  to  carry  out  the  terms  as  altered, 
though  the  court  could  not  otherwise  enforce  them  because  not  in 
writing  (fc).  Where  a  written  contract  was  signed  for  a' lease,  upon 
a  condition,  not  expressed  in  the  writing,  that  the  lessee  should  pay 
a  premium,  it  was  held  that  he  was  entitled  to  specific  performance 
only  upon  payment  of  the  premium  {I). — Upon  the  same  principle, 
if  a  vendor  or  lessor  in  obtaining  the  contract,  represents  that  some- 
thing shall  be  done  about  the  subject  of  contract,  or  indirectly  affecting 
that  subject-matter  (as  expressions  of  intention  respecting  intended 
improvements  upon  the  land  sold  or  let,  or  upon  adjoining  land),  he 
can  only  obtain  specific  performance  upon  fulfilling  his  expressions 
of  intention  whether  they  amount  to  a  contract  or  not  (m).  Maps 
and  plans  exhibited  by  the  vendor  for  the  purpose  of  the  sale  may 
operate  as  representations,  but  will  not  in  general  be  construed  to 
have  that  effect  {n).  If  expressions  of  intention  amount  to  a  con- 
tract, a  purchaser  who  has  completed  the  contract  on  his  part  and 

(/)  Knatchbtdl  v.   Grueber  (1817),  3  Mer.  124. 

(?)  Telegraph  Despatch  Co.  v.  UcLean  (1873),  L.  R.  8  Ch.  658. 

(A)  Cornwall  v.  Henson  (1900),  69  L.  J.  C.  581;    [1900]  2  Ch.  298. 

(«)  Myers  v.  Watson  (1851),  1  Sim.  N.  S.  523;  Butherfard  v.  Acton-Adams 
(1915),  84  L.  J.  P.  C.  238;   [1915]  A.  C.  866. 

(Jc)  Clarhe  v.  Grant  (1807),  14  V©8.  519;  Clowes  v.  Higginson  (1813),  1 
V.  &  B.  524;   MicUethwait  v.  Nightingale  (1848),  12  Jur.  638. 

(0  Martin  v.  Py croft  (1852),  22  L.  J.  C.  94;  2  De  G.  M.  &  a.  785. 

(m)  Beaum,ont  v.  Dukes  (1822),  Jacob,  422;  Myers  v.  Watson  (1851),  1  Sim. 
N.  S.  523;  Lamare  v.  Dixon  (1873),  43  L.  J.  C.  203;  L.  R.  6  H.  L.  414. 

(k)  Squire  v.  Campbell  (1836),  6  L.  J.  0.  41;  1  M.  &  0.  459;  Peacock  v. 
Pensmi  (1848),  18  L.  J.  C.  67;  11  Beav.  355;  Randall  v.  Hall  (1851),  4  De  G. 
&  S.  343;  Tucker  v.  Vowles  (1892),  62  L.  J.  C.   172;   [1893]  1  OK.  195. 
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entered  into  possession  will  be  entitled  to  specific  performance  of 
euoh  representations,  if  that  be  an  appropriate  remedy  (o). — ^Upon 
bke  same  principle  a  misrepresentation  or  Suppression  of  fact  made 
by  the  iplaintiff  in  obtaining  the  contract  may  disentitle  him  from 
claiming  specific  performance,  although  it  may  not  afford  sufficient 
ground  for  avoiding  the  contract  on  the  ground  of  fraud;  or  may 
entitle  the  defendant  to  exact  compensation  or  an  indemnity  as  the 
price  of  performing  the  contract  (p).  If  the  matter  suppressed  con- 
stitutes no  burden  upon  the  property  sold,  and  does  not  bind  the 
purchaser  to  the  performance  of  onerous  acts,  it  forms  no  objection  (g'). 
Misrepresentation  as  to  value,  where  the  party  making  the  repre- 
sentation has  knowledge  not  open  to  the  party  imposed  upon,  is  a 
complete  answer  to  a  claim  for  specific  performance  (r). — The  prin- 
ciple that  the  plaintiff  must  do  equity  in  the  matter  in  order  to  claim 
an  equitable  remedy,  applies  only  to  equities  arising  out  of  the  same 
transaction.  In  the  case  of  independent  agreements  and  representa- 
tions which  are  not  mutually  conditioned,  a  breach  on  one  side  is  no 
answer  to  claiming  specific  performance  on  the  other  (s).  Upon  a 
like  principle  where  a  contract  is  divisible  into  independent  parts, 
specific  performance  may  be  given  of  part  without  performance  of 
the  whole ;  as  where  a  vendor  contracted  to  sell  land,  with  a  stipulation 
that  he  should  retain  a  tenancy,  he  was  given  specific  performance 
of  the  sale,  though  he  failed  to  take  the  tenancy  (i).  And  under  an 
agreement  for  a  lease  with  an  option  to  purchase,  the  lessee  after 
forfeiting  the  lease  was  held  entitled  to  retain  the  option  of  purchase 
and  to  claim  specific  performance  (m). 

The  court  necessarily  refuses  the  remedy  of  specific  performance 
where  the  act  is  impossible  to  be  done,  leaving  to  the  plaintiff  his 
remedy  in  damages  (cc);  but  "  if  the  thing  be  reasonably  possible  it 
must  be  done.    The  difficulty  and  expense  of  performing  the  contract 

(o)  Piggott  v.  Stratton  (1859),  29  L.  J.  0.  1;  1  De  G.  F.  &  J.  33;  Spicer  v. 
Martin  (1888),  58  L.  J.  C.  309;  14  Ap.  Ca.  12;  Whitehouse  v.  Hugh  (1906), 
75  L.   J.  C.  '677;   [1906]  2  Ch.  283. 

(p)  Cadman  v.  Horner  (1810),  18  Vea.  10;  Re  (Banister  (1879),  48  L.  J.  C. 
837;    12  Ch.   D.   131. 

(q)  Smith  V.   Colbo-ume  (1914),  84  L.  J.  C.  112;    [1914]  2  Ch.  533. 

(r)   Davis  v.  Abraham  (1857),  5  W.  R.  465. 

(s)  Gibson  V.  Goldsmid  (1854),  24  L.  J.  C.  284;   5  De  G.  M.  &  G.  757. 

(0  Lord  V.  Stephens  (1835),  1  Y.  &  C.  Ex.  222. 

(n)  Green  v.  Low  (1856),  22  Beav.  625;  Rafety  v.  Schofield  (1897),  66 
L.  J.  C.  448;    [1897]  1  Ch.  937. 

(a)  Columbine  v.  Chichester  (1846),  2  Ph.  27;  Seawall  v.  Webster  '(1859), 
29  L.  J.  C.  71. 
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do  not  necessarily  form  an  objection  "  {y).  A  plain tiS  claiming' 
against  a  'company  to  have  an  allotment  of  shares,  cannot  have  specific 
pefrformance  if  all  the  -shares  have  been  already  validly  allotted  {z) . 
MiA  a  contajact  'which  essentially  depends  upon  the  valuation  or 
a'{)f)roval  of  a  person  named,  who  dies  before  acting,  cannot  be  specifi- 
cally perforWied  (a).  Upon  this  principle  a  lessee  who  is  under  a 
covenant  not  to  assign  without  licence  and  has  contracted  to  assign 
his  lease,  cannot  be  compelled  to  execute  an  assignment  if  the  licence 
is  refused  (ft).  And  specific  pierfdrmance  cannot  be  had  against 
trustees  who  have  contracted  in  br^aich  of  trust,  or  in  excess  of  their 
powers  (c).  So  a  purchaser  Cannot  have  specific  performance  of  S, 
contract  for  the  re-sale  of  proiperty  of  one  of  several  trustees  for  sale, 
etti'tered  into  before  completion  of  the  original  contract  for  sale  of 
the  same  property  (di) . — But  the  court  may  give  specific  performance 
of  60  much  of  a  contract  as  the  defendant  can  perform,  with  com- 
pensation 6v  damages  for  the  part  which  he  cannot  perform  if  the 
case  admits  of  compensation,  unless  the  multiform  remedy  involves 
hardship  on  the  defendant  (e).  Where  a  tenant  for  life  has  con- 
tifacted  to  give  a  lease  for  twenty-ode  years,  the  lessee  is  entitled  to 
have  such  a  lease  executed,  though  it  would  be  valid  only  during  the 
lessor's  interest  (/).  And  "where  the  defendant  had  contracted  to 
gifant  a  lease  of  the  entirety  of  certain  premises,  having  title  to  an 
undivided  HQoiety  only,  the  plaintiff  was  given  specific  performance 
ctt  'the  lease  of  that  moiety,  at  a  moiety  of  the  contract  rent  {g). 
Where  the  plaintiff  had  contracted  to  give  a  lease,  upon  the  condition 
of  the  lessee  building  a  house  on  the  demised  premises,  the  court  gave 
^ecific  performance  for  the  lease,  with  damages  for  not  building  the 
hdtifee  (h).  So  where  a  contract  was  made  for  the  sale  of  an  estate 
aifld  fixtures  ait  aigteed  prices,  and  also  certain  furniture  and  goods  to 

W  Knight-Bruce,  V.-C.,  Storer  v.  G.  W.  Ry.  (1842),  12  L.  J.  C.  65; 
2  Y.  &  C.  Oh.  52. 

(z)  Fergmtin  v.  Wilsim  (1866),  L.  B.  2  Ch.  77. 

(«)  Firth  V.  Midland,  Ry.  (1875),  44  L.  J.  C.  313;  L.  B.  20  Eq.  100.  See 
ante,  p.  714. 

(&)  WiUmott  V.  Barber  (1880),  49  L.  J.  O.  792;   15  Ch.  'D.  96. 

(c)  Bettratg'er  v.  BUgrave  (1847),  1  De  G.  &  S.  63;  Naylor  v.  Goodall 
(1877),  47  L.  J.  G.  53;  Oceamic  Steam  Nav.  Co.  v.  Sutherberry  (1880),  SO 
L.  S.'C.  30fe;  16  Ch.  D.  236. 

{d)  Delves  v.  Gray  (1902),  71  L.  J.  C.  808;   [1902]  2  Ch.  606. 

(«)  Howell  V.  Gpeorge  (1815'),  1  Madd.  1;  Rutherford  v.  Acton- Adams  (1915), 
84  L.  J.  P.  C.  238;   [1915]  A.  O.  866.     See  ante,  p.  627. 

(/)  NMe  V.  Mackenzie  (1837),  1  Keen,  474. 

Ig)  Burrow  v.  Scammell  (1881),  51  L.  J.  C.  296;  19  Ch.  D.  175.  See  post, 
p.  864. 

(h)  Soa-tnes  v.  Edge  (1860^,  Johns.  669;  London  (Corp.')  v.  Southgate  (1868), 
38  L.  J.  C.  141. 
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be  taken  at  a  valuation,  and  the  vendor  refused  to  appoint  a  valuer, 
the  court  gave  specific  performance  except  as  to  the  furniture  and 
goods  (i).  If  after  judgment  for  specific  performance  either  party 
becomes  unable,  or  refuses  to  complete  the  contract,  the  court  on 
application  of  the  other  party  will  rescind  the  contract,  and  order  the 
party  in  default  to  pay  the  costs;  but  will  not  at  the  same  time  give 
damages  for  breach  of  the  rescinded  contract  (fc). 

The  court  will  not  grant  specific  performance  where  it  would  operate 
with  unreasonable  hardship  upon  the  defendant;  and  what  is  un- 
reasonable depends  on  the  circumstances  of  each  particular  case, 
having  regard  to  the  comparative  loss  to  the  plaintiff  and  his  alterna- 
tive remedy  in  damages  (I) .  Thus  the  court  will  not  compel  a  vendor 
who  has  contracted  to  sell  land  free  from  incumbrances,  to  pay  per- 
sonally sums  in  excess  of  the  purchase-money,  in  order  to  discharge 
the  land  (m).  Where  a  mortgagor  contracted  to  grant  a  lease  of  tha 
mortgaged  premises,  and  the  mortgagee  intervened  to  prevent  it,  the 
court  refused  to  decree  the  mortgagor  to  redeem  the  mortgage  in  order 
to  perform,  the  contract  (n).  Upon  this  ground  the  court  refused 
specific  performance  of  an  agreement  to  purchase  a  piece  of  land  to 
which  a  defined  right  of  way  could  not  be  shown  (o).  And  where  a 
vendor  sold  property  which  was  subject  to  onerous  covenants  affecting 
the  use  of  it,  the  court  refused  to  compel  him  to  part  with  the  pro- 
perty without  an  indemnity  by  the  purchaser;  but  gave  the  purchaser 
an  election  either  to  rescind  the  contract,  or  to  take  a  conveyance  with 
like  covenants  on  his  part  (p). 

Upon  this  principle  the  court  will  not  compel  a  performance  that 
would  impose  on  the  party  the  risk  of  a  forfeiture;  unless  the  risk 
is  caused  by  acts  of  the  defendant  subsequent  to  the  contract,  of 
which  he  must  himself  bear  the  consequences  (q) .    Thus  the  purchaser 

(j)  Richardson  v.  Smith  (18S0),  39  L.  J.  C.  877;  L.  R.  6  Ch.  648. 

Ik)  Henty  v.  Schroder  (1879),  48  L.  J.  C.  793;  12  Oh.  D.  666;  Hutchings  v. 
Humphreys  (1885),  54  L.  J.  C.  650;  Saker  v.  Williams  (1892),  162  L.  J.  C. 
315;   Olde  v.  Olde  (1903),  73  L.  J.  0.  81;   [1904]  1  Ch.  35. 

(I)  Howell  V.  George  (1815),  1  Madd.  1;  Talbot  v.  Ford  (1842),  13  Sim.  173; 
Re  Hare  and  O'Uore  (19O0),  70  L.  J.  C.  45;    [1901]  1  Ch.  93. 

(ni)  Wedgwood  v.  Adams  (1843),  6  Beav.  600;  Re  Q.  N.  Ry.  and,  Sanderson 
(1884),  53  L.  J.  C.  445;  25  Ch.  D.  788. 

in)  Howe  v.  Hunt  (1862),  32  L.  J.  C.  36;   31  Beav.  420. 

(o)  Deniie  v.  Light  (1857),  26  L.  J.  0.  459;   8  De  G.  M.  &  6.  774. 

(p)  Moxhay  v.  Indei-wick  (1847),  1  De  Gr.  &  S.  708;  Lukey  v.  Higgs  (1855), 
24  L.  J.  C.  495;  Re  Poole  and  Clarke  (1904),  73  L.  J.  0.  612;  [1904]  2  Oh. 
173.     See  Smith  v.   Colbo-urne  (1914),  84  L.  J.  C.  112;    [1914]  2  C5h.   533. 

{q)  Fmcock  v.  Penson  (1848),  18  L.  J.  C.  57;  11  Beav.  355;  Helling  v.  Lumley 
(1858),  28  L.  J.  C.  249;  3  De  G.  &  J.  493. 
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of  a  lease  will  not  be  compelled  to  take  a  lease  which  is  subject  to 
the  covenants  in  a  superior  lease  comprising  other  property,  the  breach 
of  which  by  other  parties  would  cause  a  forfeiture  (r) ;  or  to  take  a 
lease  subject  to  forfeiture  for  continuing  breaches  of  covenant,  which 
have  been  waived  by  the  lessor  only  to  the  date  for  completing  the 
contract  (s).  Upon  the  same  principle  the  court  refused  to  compel 
a  purchaser  of  leaseholds  to  complete  his  contract,  upon  the  ground 
that  the  reversion  to  which  the  rents  were  incident  was  the  subject  of 
litigation  in  which  he  would  be  involved  (t).  So  where  by  reason 
of  the  property  sold  being  used  as  a  brothel  the  purchaser  might  have 
been  subjected  to  a  criminal  prosecution,  specific  performance  was 
rietfused  (m). 

The  adequacy  of  the  consideration  is  not  material  to  the  validity 
of  a  contract,  or  to  the  claim  for  specific  performance  unless  there 
be  some  other  circumstance  affecting  the  validity  of  the  contract;  but 
great  inadequacy,  as  evidence  of  fraud,  mistake,  or  hardship,  may 
raise  a  question  touching  the  validity  upon  which  the  court  will  refuse 
specific  performance,  leaving  the  parties  to  an  action  for  damages  (x). 
—There  is  no  absolute  duty  of  disclosure  as  to  value  on  the  part  of 
buyer  or  seller  (?/);  but  neither  is  entitled  to  resort  to  active  mis- 
representation (z). 

The  court  may  refuse  specific  performance  upon  the  ground  of 
uncertainty  in  the  construction  or  in  the  application  of  the  terms  of 
the  contract  (a):  as  an  agreement  for  a  lease  not  stating  when  the 
term  is  to  begin,  or  the  duration  of  the  term  (6) ;  an  agreement  for 
a  lease  to  a  lessee  not  named  (c) ;  an  agreement  for  a  lease  of  mining 


(r)  Fildes  v.  Eooher  (1818),  3  Madd.  193;  Hycie  v.  Warden  (1877),  47  L.  J.  Ex. 
121  ■   3  Ex    D    72 

(s)  Nouaille  v.  Flight  (18440,  13  L.  J.  C.  414;   7  Beav.  521. 

(t)  PegUr  v.  White  (1864),  33  L.  J.  C.  569;   33  Beav.  403. 

(m)  Hope  V.   Walter  (1899'),  69  L.  J.  C.  166;    [1900]  1  Ch.  257. 

(»)  Abbott  V.  Sworde-r  (1851'),  4  De  G.  &  S.  448;  affd.  (1852),  22  L.  J.  C.  235; 
Harrison  v.  Guest  (1860),  8  H.  L.  C.  4-8i;  Fry  v.  Lane  (188»),  58  L.  J.  C. 
113;  40  Ch.  D.  312. 

(y)  Falcke  v.  Gray  (18590,  29  L.  J.  C.  28;  4  Drew.  651;  Coaks  v.  Bo-swell 
(1886).  55  L.  J.  0.  761;  11  Ap.  Ca.  232. 

(«)  Davis  V.  Abraham  (1857),  5  W.  R.  465. 

(a)  Higginson  v.  Clowes  (1808),  15  Ves.  516;  Clowes  v.  Higginson  (1813),  1 
V.  &  B.  524;  Price  v.  Salusbury  (1862),  32  Beav.  446;  32  L.  J.  C.  441;  affirmed 
in  H.  L.  (1866),  14  L.  T.  110;  Douglas  v.  Paynes  (1908),  78  L.  J.  P.  0.  13; 
[1908]  A.  C.  477. 

(b)  Dolling  v.  JUmns  (1867),  36  L.  J.  C.  474;  Marshall  v.  Perridge  (1881),  51 
L.  J.  C.  329;  19  Ch.  D.  233;  Re  Lander  and  Pagley  (1892),  61  L.  J.  O.  707; 
[1892]   3  Ch.  41;    Oxford  Corp.  v.   Crow,  [1893]   3  Ch.   535. 

(c)  Williams  v.  Brisco  (1882),  22  Ch.  D.  441. 
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rights  of  whiph  the  area  is  not  defined  {d)..  In  the  case  of  a  leas^ 
for  lives,  the  lessee  prima  facie  has  the  right  to  nominate  them,  and 
provided  they  were  in  existence  when  the  ELgreement  was  entered, 
into,  and  there  is  no  general  answer  to  an  action  for  specific  perform- 
aaice  on  the  ground  of  delay  or  otherwise,  the  intended  lessee  is  entitled: 
<io  that  remedy  (e).  A  contract  to  take  a  house  "  if  put  into  thorough, 
]?epair,"  the  drawing-room  to  be  "  handsomely  decorated  according 
to  the  present  style,"  was  held  too  uncertain  for  specific  perform- 
ance (/).  Where  a  contiiact  was  made  for  the  sale  of  an  estate,  the 
vendor  reserving  "  the  necessary  land  foi;  making  a  railway  through 
the  estate,"  it  was  held  that  as  the  entire  land  would  be  conveyed  and 
the  reservation  would  be  void  for  uncertainty,  the  purchaser  could  not 
have  specific  performance  (^).  Upon  this,  principle  the  court  refuses 
to  compel  a  purchaser  to  take  a  doubtful  title  depending  upon  the 
construction  of  deeds  or  wills  or  other  documents  (h).  It  is  also 
necessary  that  the  purchase-money  should  be  stated  defin.itely,  or  be 
ascertainable  by  calculation  (i).  Specific  performance  cannot  be 
resisted  upon  the  ground  that  the  provisions  of  a  contract  are  un- 
certain, where  it  has  been,  confirmed  by  Act  of  Parliament  (fc).  A 
party  who  has  insisted  on  one  construction  of  an  obscure  document  is 
not  afterwards  allowed  specific  performance  according  to  the  opposite 
construction  (I). — Upon  the  same  principle  the  court  refuses  to  execute 
contracts  of  which  essential  terms  are  left  to  be  determined  by  refer- 
ence to,  or  are  subject  to  the  approval  or  decision  of,  third  parties  (m). 
But  where  the  terms  of  an  agreement  are  complete,  a  provision  therein 
for  the  arbitration  of  differences  is  no  objection  to  specific  perfornj.- 
ance  (n).     And  the  courts  will  specifically  enforce  an  agreement  to 


(d)  Price  V.  Griffith  (1851),  21  L.  J.  O.  7.8;  1  De  G-.  M.  &  G.  80;  Saywood  v. 
Co^e  (1858),  27  L.  J.  C.  471;  25  Beav.  151;  Lancaster  v.  De  Traford  (1862), 
31  L.  J.  0.  554. 

(e)  Kmisington  (^Lord!)  v.  Phillips  (1817),  5  Dow,  61;  Fitzgerald  v.  Vicars 
(1839),  2  Dr.  &  WaJ.  296. 

(/)  Taylor  v.  Portington  (1855),  7  De  G.  M.  &  G.  328.  See  Faulkner  v. 
Llewellyn  (1864),  9  L.  T.  557. 

{g)  Pearce  v.  Watts  (1875),  44  L.  J.  O.  492;  I,.  E,.  20  Eq.  492.  See  ChattocV. 
V.  Mvller  (1878),  8  Ch.  D.  177. 

(A)  See   ante,   p.  623. 

(i)  Milnes  V.  aery  (1807),  14  Ves.  400;  Oo<yper  v.  Hood  (1858),  28  L.  J.  C. 
212;  26  Beav.  293;  Douglas  v.  Baynes  (1908),  78  L.  J.  P.  0.  13;  [1908]  A.  C. 
477. 

(/c)  Manchester  Ship  Canal  v.  Manchester  Itaceoovrse  Co.  (1901),  70  L.  J.  C. 
468;    [1901]  2  Ch.  37. 

(Z)  Clowes  V.  Higginson  (1813),  1  V.  &  B.  524;  Marshall  v.  Berridge  (1881), 
51  L.  J.  C.  329;   19  Oh.  D.  233.     See  Prestcm  v.  Luch  (1884),  27  Ch.  D.  497. 

(m)   See  ante,  p.  714. 

{n)  Hart  v.  JIart  (1881'),  50  L.  J.  C.  697;   18  Ch.  D.  670. 
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exeouite  a  deed  "with  usual  clauses"  or  "with  usual  covenants"; 
which  are  interpreted  to  mean  such  as  are  usual  according  to  the 
practice  of  conveyancers  (o). 

The  court  will  not  grant  specific  performance  under  circumstances 
which  would  render  it  useless:  as  the  execution  of  a  lease  after  the 
expiration  of  the  term ;  unless  the  execution  is  still  necessary  to  secure 
some  right  of  the  plaintiff  (p) .  The  court  will  not  enforce  the  execu- 
tion of  a  lease,  by  the  terms  of  which  the  lessee  would  have  already 
ineuorred  a  forfeiture  of  which  the  lessor  might  avail  himself  (g). 

The  remedy  for  a  breach  of  contract  by  specific  performance  neces- 
ggjfily  iiaports  some  compensation,  nominal  or  substantial,  for  the 
defect  in  time  or  manner  of  the  performance  which  constitutes  the 
breach.  And  the  Court  of  Chancery,  though  it  did  not  exercise  an 
original  jurisdiction  to  award  damages,  strictly  so  called  (r),  yet  in 
exercise  of  the  jurisdiction  to  give  specific  performance  awardied 
supplementary  damages  or  compensation  for  deficiencies  in  the  per- 
formance decreed  (s).  The  policy  of  the  Judicature  Acts  was  that 
^1  matters  in  controversy  between  the  parties,  as  disclosed  in  the 
pleadings,  should  be  "  completely  and  finally  determined,  and  all 
multiplicity  of  legal  proceedings  concerning  any  of  such  matters 
avoided,"  and  the  court  should  award  specific  performance  with  com- 
pensation or  give  damages,  as  the  case  may  require,  according  to  the 
principles  formerly  applied  in  the  courts  of  common  law  and  in  the 
Court  of  Chancery  (i). 

In  the  exercise  of  the  jurisdiction  of  specific  performance,  so  long 
as  the  contract  can  be  substantially  carried  out,  the  time  is  considered 
prima  facie  as  not  being  of  the  essence  of  the  contract;  and  unless 
the  presumption  is  displaced  by  the  express  terms  of  the  contract,  or 
by  notice,  or  by  re'ason  of  the  subject-matter,  mere  delay  within 
reasonable  limits  of  time  is  immaterial  (u).  The  principle  of  the 
jurisdiction  is  to  administer  the  rights  of  the  parties  as  if  everything 

(o)  Hart  V.  Hart  (18Sr),  50  L.  J.  C.  329;  18  Ch.  D.  233;  Harrison  v.  Harrison 
(1887),  56  L.  J.  P.  76;   12  P.  D.  130. 

(p)  Nesbitt  V.  Meyer  (1818'),  1  Swanst.  223;  Wilkinson  v.  TorUngton  (1837), 
7  L.  J.  Ex.  Eq.  30;  2  Y.  &  C.  Ex.  726. 

(?)  Gre-gory  v.  Wilson  (1852%  22  L.  J.  C.  159;  9  Hare,  '683;  Coatsworth  v. 
J;ohnsmi  (1885),  55  L.  J.  Q.  B.  220;  GreviUe  v.  Parker  (1910'),  79  L.  J.  P.  C. 
86;   [1910]  A.  C.  335. 

(r)  Sainabury  v.  Jones  (1839),  5  M.  &  Or.  1. 

(s)  Prothero  v.  Phelps  (1855),  25  L.  J.  C.  105;  7  De  G.  M.  &  G.  722;  Royal 
Bristol  Perm.  Bg.  Soc.  v.  Bomash  (1887),  56  L.  J.  C.  840;   35  Ch.  D.  390. 

(0  Judicature  Act,  1873,  s.  24;  Tampiin  v.  James  (1880),  15  Ch.   D.  215. 

(«)  Judicature  Act,  1873,  s.  25  (T).     See  ante,  p.   631. 
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had  been  done  which  ought  to  have  been  done  at  the  time  and  in  the 
manner  agreed.  As  between  vendor  and  purchaser,  the  land  sold  is 
treated  as  the  property  of  the  purchaser,  and  the  purchase-money  as 
the  property  of  the  vendor  from  the  date  of  the  contract,  but  the  rights 
are  adjusted  as  at  the  date  fixed  for  completion  (a;).  The  vendor 
remaining  in  possession  after  the  time  for  completion  is  bound  to 
account  to  the  purchaser  for  the  rents  and  profits  but  is  not  liable  to 
pay  an  occupation  rent;  and  the  purchaser  retaining  the  purchase- 
money  is  bound  to  pay  interest  to  the  vendor:  thus  both  parties  are 
compensated  for  delay  in  performance  («/).  These  cross  rights  are 
usually  the  subject-matter  of  express  provision;  but  so  firmly  is  the 
rule  established  that  the  vendor  receiving  part  payment  of  the 
purchase-money  has  been  made  to  pay  interest  on  a  proportionate 
part  of  rents  received  by  him  (z).  The  purchaser  is  also  entitled  to 
compensation  for  deterioration  of  the  property  from  want  of  reason- 
able care  during  the  delay  (a) ;  and  for  the  loss  of  a  contract  to  let  to 
a  tenant  for  immediate  possession  (b). — There  is  no  limit  of  time 
within  which  the  party  must  sue,  but  "  specific  performance  is  relief 
which  this  court  will  not  give,  unless  in  cases  where  the  parties 
seeking  it  come  promptly,  and  as  the  nature  of  the  case  will 
pierniit  "(c). 

If  a  contract  can  be  substantially  performed,  specific  performance 
may  be  given  with  compensation  for  defects  of  quantity,  or  quality, 
or  title,  lOr  any  other  matter  which  admits  of  it  (d) .  And  the  principle 
applies  on  both  sides  of  the  contract;  against  a  vendor  who  is  com- 
pelled to  perform  the  contract  as  far  as  he  is  able;  and  against  a 
purchaser  who  is  bound  to  accept  a  substantial  performance.  But 
it  is  subject  to  different  considerations  in  the  two  cases;  for  the 
purchaser  is  entitled,  if  he  pleases,  to  take  performance  with  a  defect, 
which  the  vendor  would  not  be  able  to  enforce  against  him.— A  pur- 

(x)  Eldon,  L.  C,  Seton  v.  Slade  (1802'),  7  Vea.  274;  2  Wh.  &  T.  L.  C.  475; 
Jessel,  M.  R.,  Lysaght  v.  Edwards  (1876),  45  L.  J.  C.  559;   2  Ch.  D.  506. 

iy')' Harford  v.  Furrier  (18160,  1  Madd.  532;  Todd  v.  Gee  (1818),  1  Swanst. 
255;   Bennett  v.   Sto-ne  (1903),  72  L.  J.  0.  240;    [1903]   1  Ch.  509. 

(z)   Spo  Todd  V.  Oee  (1818'),  1  Swanst.  255. 

(a)  Phillips  V.  Silvester  (1872),  42  L.  J.  C.  225;  L.  R.  8  Ch.  173;  Bgmont 
(Earl)  V.  Smith  (1877'),  46  L.  J.  C.  356;  6  Ch.  D.  469;  Clarhe  v.  Samuz  (1891), 
60  L.  J.  Q.  B.  679;   [1891]  2  Q.  B.  456. 

(b)  Royal  Bristol  Perm.  Bfj.  Soc.  v.  Bomash  (1887'),  56  L.  J.  C.  840;  35 
Ch.  D.  390. 

(c)  Cranworth,  L.  C,  Eads  v.  injlinms  (1855'),  24  L.  J.  C.  635;  4 
De  G.  M.  &  G.  691;  3li!h  v.  Haywood  (1877),  6  Ch.  D.  196;  Comioall  v.  Hensoti 
(1900),  69  "L.  J.  C.  581;    [1900]  2  Cb.  298. 

(d)  (Iraiit,  M.  E.,  Dypr  v.  Hnrrirare  (1805'),  10  Yes.  507;  Halsey  v.  Grant 
(1806),  13  Vea.  77. 
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chaser  will  be  compelled  to  take  compensation  for  a  small  part  of  the 
property  sold  which  the  vendor  is  unable  to  convey;  provided  that  it 
is  not  material  in  relation  to  the  whole  property  (e).  And  he  will 
be  compelled  to  take  compensation  for  a  defect  in  the  described 
quantity  or  acreage ;  provided  the  defined  property  can  be  conveyed ; 
though  a  large  defect  of  quantity  may  become  sufficiently  material 
to  entitle  the  purchaser  to  refuse  the  whole  (/).  Where  land  was 
sold  with  an  express  condition  for  compensation  the  purchaser  was 
compelled  to  take  the  defined  land  -with  compensation  for  a  deficiency 
of  acreage  of  a  large  amount  (g) .  But  a  condition  of  sale  excluding 
compensation  was  construed  as  applying  to  slight  errors  of  description 
only,  and  not  as  excluding  the  purchaser  from  compensation  for  errors 
so  great  as  to  be  attributable  to  carelessness  (h) .  Where  defined  land 
is  sold  as  "  containing  by  estimation  forty-one  acres  be  the  same  more 
or  less,"  or  other  similar  expressions  are  used  negativing  exact 
measurement,  the  purchaser  will  be  compelled  to  take  it  without 
compensation  (i).  In  the  case  of  mere  deficiency  of  quantity  the 
compensation  is  presumptively  to  be  measured  by  the  proportion  of 
the  price  due  to  the  defective  quantity  (fc).  Compensation  is  also 
allowed  in  specific  performance  for  defects  of  quality  and  condition, 
as  compared  with  the  description  in  particulars  of  sale;  in  regard  to 
repair  of  buildings  or  cultivation  and  state  of  land  (l) ;  or  in  regard 
to  the  rents  and  profits  derived  (m). — A  defect  in  the  property  sold 
which  is  material  to  the  enjoyment  of  the  whole  does  not  lie  in 
compensation,  and  is  an  answer  to  a  claim  for  specific  performance;, 
as  where  a  wharf  was  sold  together  with  a  jetty,  which  was  essential 
to  the  wharf,  and  the  jetty  could  not  be  conveyed  (n);  where  the 
defect  was  a  strip  of  land  separating  the  rest  of  the  land  sold  from 

(e)  M' Queen  v.  Farquhar  (1805'),  11  Ves.  467;  Ee  Arnold  (1880),  14  Ch.  D. 
270. 

(/)  liUl  V.  BuoTdey  (1811'),  17  Ves.  394;  Bellamy  v.  Debenham  (1891),  60 
L.  J.  C.  166;  [18«1]  1  Ch.  412;  Jaaobs  v.  Revell  (1900),  69  L.  J.  C.  879; 
[1900]  2  Ch.  858. 

ig)  Re  Fawcett  and  Holmes  (18«9),  58  L.  J.  C.  763;  42  Ch.  D.  150.  See 
Leslie  v.  Tompson  (1851),  20  L.  J.  C.  561;  9  Hare,  273. 

(A)  Whittemore  v.  Whittemore  (186«),  38  L.  J.  C.  17;  L.  B.  S  Eq.  603.  See 
Re  Terry  and  White  (1886),  55  L.  J.  C.  345;   32  Ch.  D.   14. 

(i)  Winch  v.  Winchester  (1812),  1  V.  &  B.  375;  Jolife  v.  Baker  (1883),  52 
L.  J.  Q.  B.  609;  11  Q.  B.  D.  255. 

(A)  Hill  V.  Buckley  (1811),  17  Ves.  394. 

(0  Dyer  v.  Hargrave  (1815i),  10  Ves.  505;  Cfrant  v.  Munt  (1815),  G.  Coop. 
173;  Scott  V.  Hanson   (1829),  1  Euss.  &  M.   128. 

(m)  Cann  v.  Canm  (1830'),  3  Sim.  447;  Powell  v.  Elliot  (1876),  L.  R.  10  Ch. 
424. 

(«)  Peers  v.  Lambert  (184*),  7  Beav.  546.  See  Jacobs  v.  Revell  (1900),  69 
L.  J.  0.  879;   [1900]  2  Ch.  868. 
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a  public  road  (o);  or  a  wall  which  was  sold  as  inclosing  the  pro- 
perty (p).  And  where  the  defective  part  was  used  as  a  brickfield 
and  was  essential  to  the  rest  of  the  property  sold  in  order  to  protect 
it  from  the  nuisance  of  brick-burning  the  purchaser  was  not  com- 
pelled to  specific  performance  with  compensation  (q). — But  where 
the  purchaser  could  get  the  defective  part  by  the  exercise  of  statutory 
powers,  independently  of  the  contract,  it  was  held  that  he  was  pre- 
cluded from  objecting  to  take  the  rest  upon  the  ground  merely  of 
the  essential  defect,  and  he  was  compelled  to  specific  performance 
with  compensation  (r). 

A  purchaser  will  not  be  compelled  to  take  land  of  different  tenure 
than  that  contracted  for;  as  copyhold  instead  of  freehold  or  freehold 
instead  of  copyhold  (s).  But  a  purchaser  of  land  as  freehold  was 
compelled  to  take  commuted  copyhold  which  was  scarcely  different 
from  freehold,  there  being  a  clause  for  compensation  for  any  mis- 
statement of  the  tenure,  and  the  mistake  not  being  wilful  {t).  A  pur- 
chaser who  buys  land  described  merely  as  "  partly  freehold  and  partly 
copyhold,"  is  compelled  to  take  the  land  as  it  is,  without  definition 
of  boundaries  or  quantities  of  each  (m);  and  if  the  description  gives 
the  proportion  of  each  a  variation  in  the  proportion  may  be  the 
subject  of  compensation  (x).  A  purchaser  of  freehold  cannot  be 
compelled  to  take  a  leasehold,  however  long;  or  an  estate  of  which 
a  substantial  part  is  leasehold  (y).  A  purchaser  of  a  leasehold  term 
may  be  compelled  to  take  the  term  with  compensation  for  a  slight 
deficiency  in  the  duration  of  the  term  as  described  (z);  but  not  an 
underlease,  though  for  a  term  less  by  only  a  day  or  two,  because  the 
title  is  materially  different  from  that  of  the  original  term  (a). 

The  court  will  not  compel  the  purchaser  to  take  an  estate  sold  as 
tithe  free,  which  is  subject  to  tithe;  but  where  a  small  portion  of  a 
large  estate  is  subject  to  tithe,  the  purchaser  may  be  compelled  to 

'     (o)  Perkins  v.  Ude  (1852i),  16  Beav.  193. 

(p)  Srewer  v.  Brawn  (18«5i),  54  L.  J.  C.  605;   28  Ch.  D.  309. 

(?)  Knatchbull  v.    Grueber   (lS15i),  1  Madd.   153;   affd.   (1817),  3  Mer.    124. 

(»-)   Wells  V.   Chelmsford  Loo.  Bd.  (1880:),  49  L-  J-  C.  827;   15  Ch.   D.  108. 

(s)  Sec  ante,  p.  625 . 

(0  Price  V.  Maoavlay  (18521),  2  De  G.  M.  &  G.   339. 

(«)   Monro  v.  Taylor  (1852;),  21  L.  J.  C.  525;   3  Mao.  &  G.  713. 

{x)  Romilly,  M.  E.,  Hvdsm  v.  Cook  (1872i),  41  L.  J.  C.  306;  L.  R.  13  Eq. 
420. 

iy)  Fordyoe  v.  Ford  (1793|),  4  Bro.  0.  C.  494;  Drewe  v.  Corp  (1804),  9  Ves. 
368;   1  Sim.  &  S.  201,  n.     See  Calcraft  v.  Roeb-uok  (1790),  1  Vea.  jun.  221. 

(z)  Eldon,  L.  C,  Mortlook  v.  BuUer  (1804!),  10  Ves.  306;  per  rnndem,  Halsey 
V.  0rant  (1806),  13  Ves.  77.     Soe  Belworth  v.  Hassell  (18159,  4  Camp.   140. 

(a)  Uadeley  v.  Booth  (1848i),  2  De  G.  &  Sm.  718;  Re  Beyfus  and  Masters 
(1888),  39  Ch.  D.  110.     Se«  Waring  v.  Scotland  (18»80,  57  L.  J.  C.  1016. 
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take  the  estate  with  compensation  (b).  The  court  will  also  compel 
a  purchaser  to  take  compensation  for  quit  rents,  rent  charges,  and 
other  fixed  charges  of  small  amount  (c).  Mortgages  are  not  objec- 
tions to  the  title  but  matter  of  conveyance,  even  where  they  exceed 
the  value  of  the  purchase-money  (d). — Easements  exercisable  over 
the  land  sold  in  general  so  far  affect  the  enjoyment  of  the  land  as 
not  to  lie  in  compensation;  as  in  the  case  of  land  sold  as  building 
land  which  is  found  to  have  a  public  right  of  way  over  it  (e).  A  pur- 
chaser was  not  compelled  to  take  land  subject  to  the  servitude  of 
supplying  water  for  the  use  of  adjoining  land  (/);  or  land  subject 
to  restrictive  covenants  as  to  the  use  and  occupation  {g) . 

Compensation  is  not  allowed  for  a  defect  in  the  property  as 
described  of  which  the  purchaser  had  full  knowledge  at  the  time  of 
contracting:  as  where  the  estate  was  described  as  being  in  a  ring 
fence,  and  the  purchaser  had  seen  the  estate  and  knew  it  not  to  be 
so  (h) .  But  the  doctrine  of  constructive  notice  does  not  apply  between 
vendor  and  purchaser  to  obviate  the  effect  of  descriptions  of  the  pro- 
perty, and  representations  made  by  the  vendor  (^).  A  purchaser  was 
held  entitled  to  abatement  for  a  misrepresentation  of  quantity,  though 
he  was  the  tenant  in  possession  at  the  time  of  the  purchase ;  because 
he  would  not  necessarily  know  the  measurement,  and  might  rely  upon 
the  representation  (fc).  The  purchaser  of  premises  in  the  occupation 
•of  a  tenant  is  not  bound  to  inquire  the  terms  of  the  tenancy  as  against 
the  vendor,  and  to  take  his  purchase  subj  ect  to  it  {I).  And  a  purchaser 
•of  leasehold  is  not  affected  with  notice  of  the  terms  of  the  lease  so 
as  to  be  compelled  to  take  the  premises  subject  to  restrictive  covenants 
•contained  in  it  (to).  A  purchaser  who  has  contracted  absolutely  for 
a  good  title  cannot  be  compelled  to  accept  a  title  subject  to  defects 

(fr)  Binks  V.  Roheby  {Lord)  (1818),  2  Swanat.  222.  See  Smith  v.  Tolcher 
(1828),  4  Russ.  302. 

(c)  Esdaile  v.  Stephenson  (1822),  1  Sim.  &  S.  122.     See  nnte.  p.  626. 

{d)  Toivn&end  v.  Champernown  (1827),  1  Y.  &  J.  ii9;  Att.-Gen.  v.  Cox  (1850), 
"3  H.  L.  C.  240;   Beaufort  {Duke)  v.  Glynn  (1856),  3  Sm.  &  G.  213. 

(e)  Dykes  v.  Blake  (1838),  7  L.  J.  0.  P.  282;   4  Bing.  N.  C.  463. 

(/)  Shackleton  v.  Sutcliffe  (1847),  1  De  G.  &  Sm.  609. 

(y)  Cato  V.  Thompson  (1882),  9  Q.  B.  D.  616;  Re  Higgins  and  Hitchman 
(1882),  51  L.  J.  C.  772;  21  Ch.  D.  95;  Re  Davis  and  Cawey  (1888),  58  L.  J.  O. 
143;  40  Ch.  D.  601;  Re  Ebsworth  and  Tidy  (1889),  58  L.  J.  O.  665;  42  Cli.  D. 
23;  Rudd  v.  Lasoelles  (1900),  69  L.  J.  C.  396;   [1900]  1  Ch.  815. 

Qi)  Dyer  v.  Hargrave  (1805),  10  Ves.  505. 

(»•)  Caballero  v.  Menty  (1874),  43  L.  J.  C.  635;   L.  R.  9  Oh.  447. 

(k)  King  v.  Wilson  (1843),  6  Beav.  124. 

(0  Caballero  v.  Henty  (1874),  43  L.  J.  C.  635;  L.  R.  9  Ch.  447. 

(m)  Re  Davis  and  Cavey  (1888),  58  L.  J.  C.  143;   40  Oh.  D.  601. 
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or  incumbrances,  merely  because  be ;  knew  of  them  at  the  time  of 
Qontracting  (n). 

A  purchaser  can  compel  the  vendor  to  specific  performance  of  the 
contract  to  the  extent  of  his  ability,  with  an  abatement  of  price  or 
compensation  for  any  deficiency  in  the  performance;  "  speaking 
generally  every  purchaser  has  a  right  to  take  what  he  can  get,  with 
compensation  for  what  he  cannot  get"  (o).  Compensation  for  a 
deficiency  of  acreage  is  presumptively  measured  by  a  rateable  abate- 
ment of  the  price  (p) ;  but  the  purchaser  may  bind  himself  by  the 
condi^tions  of  sale  to  take  the  measurement  as  stated  and  exclude 
compensation  (g);  if  the  amount  of  compensation  is  so  large  as  to 
inflict  a  hardship  upon  the  vendor,  the  court  will  give  the  purchaser 
the  option  either  to  rescind  the  contract,  or  to  take  the  land  without 
compensation  (r).  On  the  other  hand,  where  there  is  a  material 
excess  in  the  acreage  above  the  contract  quantity,  the  purchaser  may 
be  refused  specific  performance  unless  he  allows  compensation  to  the 
vendor  for  the  excess  (s).  A  purchaser  is  allowed  in  some  cases 
compensation  for  incorrect  statements  made  by  the  vendor  as  to  the 
state  of  repair  and  improvements  on  the  property;  and  the  measure 
of  compensation  is  the  difference  of  value  of  the  property  if  such 
representations  were  made  good  (t).  In  the  case  of  a  charge  of 
money  upon  land  sold  the  purchaser  is  entitled  to  have  the  charge 
paid  off  out  of  the  purchase-money  (m)  ;  but  he  is  not  entitled  to  call 
upon  the  vendor  to  pay  the  excess  of  the  charge  over  the  purchase- 
money  (x),  unless  perhaps  where  the  contract  has  been  entered  into 
upon  the  footing  that  the  charge  does  not  exceed  a  named  amount  (j/). 

Upon  the  same  principle  where  a  vendor,  having  only  a  particular 
estate  or  partial  interest,  contracts  to  sell  the  entirety,  the  purchaser 
may  compel  him,  within  limits  of  hardship,  surprise  or  the  like,  to 
convey  all  his  estate  and  interest  and  to  allow  compensation  for  as 

(«)  Cato  V.  Thompson  (18S2),  9  Q.  B.  D.  616. 

(o)  Turner,  L.  3.,  Hughes  v.  Jones  (18.61),  31  L.  3.  C.  89;  3  De'G.  F.  &  J. 
315. 

(p)  Hill  V.  Buckley  (1811),  17  Ves.  394;  Leslie  v.  Tampson  (1851),  20  L.  J.  C. 
-661;  9  Hare,  273.  See  McKmzie  v.  Besketh  (1878),  47  L.  J.  C.  231;  7  Ch.  D. 
675. 

(?)  Cordingley  v.  Cheesiibrmogh  (1862),  31  L.  J.  O.  617;  4  De  G.  F.  &  J. 
379;   Re  Terry  and  White  (1886),  65  L.  J.  C.  345;   32  Ch.  D.  14. 

(r)  Durham  {Earl)  v.  Legard  (1866),  34  L.  J.  O.  589;   34  Beav.  611. 

(s)  Leslie  v.   Tompson  (1851),  20  L.  J.  C.  561 ;   9  Hare,  273. 

(«)  Peacock  v.  Penmn  (1848),  18  I>.  J.  0.  57;  11  Beav.  355;  Re  Chifieriet 
(1888),  58  L.  J.  C.  263;   40  Ch.  D.  45.     See  ante,  p.  8J7. 

(«)  Re  Jackson  and  Oakshott  (1880),  49  L.  J.  C.  523;   14  Ch.  D.  851. 

(«)   Wedgwood  v.  Adams  (1843),  6  Beav.  600. 

iy)  Att.-Gen.  v.  Coa  (18,50),  3  II.  L.  C.  240;  Horrocks  v.  Rigby  (1878),  47 
L.  J.  0.  800;   9  Ch.  D.  180. 
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niudh  as  he  cannot  convey  {z).  Where  parties  purport  to  deal  with 
thfe  entirety,  and  the  vendor  or  lessor  has  not  been  guilty  of  misrepre- 
sentation or  misconduct,  it  has  been  said  that  specific  performance 
will  not  be  decreed  against  him ;  but  the  exception  should  be  restricted 
to'  those  cases  where  the  abatement  in  the  purchase-money  or  rent 
is  so  great  as  to  inflict  a  hardship  upon  the  vendor  or  lessor  (a) . 
A  vendor  has  been  compelled  to  convey  an  undivided  moiety  with 
an  abatement  of  half  the  price  (b);  to  grant  a  lease  of  an  undivided 
moiety  with  an  abatement  of  half  the  rent  (c) ;  and  to  convey  an 
estate  with  the  exception  of  the  minerals,  which  had  been  reserved 
to  a  third  party,  with  compensation  for  the  exception  {d).  "  If  a 
person  possessed  of  a  term  contracts  to  sell  the  fee,  he  cannot  compel 
the  purchaser  to  take,  but  the  purchaser  can  compel  him  to  convey, 
the  term;  and  the  court  will  arrange  the  equities  between  the 
parties  "  (e).  So  the  purchaser  of  a  fee  simple  may  compel  the  vendor 
to  convey  a  life- estate,  with  compensation  for  the  remainder  (/);  or 
to  convey  a  remainder  with  compensation  for  a.  life  estate  {§) .  The 
purchaser  of  renewable  leasehold  was  held  entitled  to  specific  per- 
formance with  compensation  for  the  right  of  renewal  which  was 
deficient  {h).  The  purchaser  of  an  estate  sold  as  tithe  free  was  held 
entitled  to  have  the  estate  with  compensation  for  tithes  charged  upon 
it;  but  not  to  compel  the  vendor  to  purchase  the  tithes  (^). — The 
court  will  not  enforce  a  partial  execution  of  a  sale,  where  it  would  be 
prejudicial  to  other  persons  interested  in  the  property,  but  not  parties 
to  the  contract  (fc);  nor  against  a  vendor  who  is  a  trustee  in  prejudice 
of  the  trust,  though  he  may  himself  have  a  beneficial  share  in  the 
property  (Z). 

(z)  Eldon  L.  C.  Mortlock  v.  Bullm-  (18<H),  10  Vea.  316;  Western  v.  Russell 
(1814),  3  V.  &  B.  187;  Sudd  v.  Lascelles  (19'00),  69  L.  J.  C.  396;  [1900]  1  Ch. 
815.' 

(a)  Price  v.  Griffith  (1851),  21  L.  J.  Ch.  78;  1  De  G.  M.  &  G.  80;  Lumley 
7.  Ravemcroft  (1895),  64  L.  J.  Q.  B.  441;  [1895]  1  Q.  B.  683.  This  case  was 
not  cited  in  Hexter  v.  Pearce  (1899),  69  L.  J.  C.  146;    [1900]  1  Ch.  341. 

(J)  Hooper  v.  Smart  (1874),  L.  R.  18  Eq.  683;  Baile^y  v.  Piper  (1874),  43 
L.  J.  C.  704;   Horroohs  v.  Rigby  (1878),  47  L.  J.  C.  800;  9  Oh.  D.  180. 

(c)  Burrow  v.  Scammdl  (1881),  51  L.  J.  C.  296;   19  Ch.   D.  175. 

(d)  Seaman  v.    Vawdry   (1810),  16  Ves.  390. 

(e)  Eldon,  L.  C,  Wood  v.  Onffith  (1818),  1  Swanst.  64. 

(/)  Barnes  v.  Wood  (1869),  38  L.  J.  C.  683;  L.  R.  8  Eq.  424. 

iff)  Nelthorp-e  v.  Holgate  (1844),  1  Coll.  203;  Barker  v.  Cox  (1876),  46  L.  J.  O. 
«2;  4  Ch.  D.  464. 

(A)  MiUigan  v.  CooJce  (1808),  16  Vra.  1 ;  Painter  v.  Newby  (1853),  22  L.  J.  C. 
«71;  11  Hare,  26.  (0  Todd  v.  Gee  (1810),  17  Ves.  273. 

{k)  Langdale,  M.  E.,  Thomas  v.  Bering  (1837),  6  L.  J.  C.  267;  1  Keen,  747. 
See  Graham  v.  Oliver  (1840),  3  Beav.  124;  Ridgway  v.  Gray  (1849),  1  Mao. 
&  G.  109. 

(0  Haylm-  v.  Goodall  (1877),  47  L.  J.  0.  53.  See  Scott  v.  Alvarez  (1895),  64 
L.  J.  C.  821;   [1895]  2  Ch.  603. 
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A  defect  of  title  or  other  defect  of  performance  may  import  a 
contingency  of  loss  or  disturbance  which  is  not  suitable  for  pecuniary 
compensation;  "  and  the  proper  compensation  is  an  indemnity  by 
which  the  loss,  if  it  happens,  will  be  made  good;  and  if  it  does  not 
happen  there  is  no  occasion  for  compensation  "  (m) .  The  court  cannot 
compel  a  purchaser  to  take  an  indemnity  or  the  vendor  to  give  it, 
unless  it  forms  part  of  the  contract;  but  the  purchaser  may  claim  it 
as  a  condition  of  accepting  a  defective  performance;  and  the  vendor 
may  submit  to  specific  performance  so  far  as  he  is  able,  with  indemnity 
for  the  deficiency  (re).  In  the  case  of  a  contract  of  sale  of  leasehold, 
with  a  covenant  for  renewal  which  could  not  be  enforced  to  the  extent 
stated  in  the  particulars  of  sale,  the  purchaser  was  decreed  to  have 
specific  performance,  with  a  security  to  be  settled  by  the  master  to 
indemnify  him  against  the  risk  of  not  obtaining  the  renewal  con- 
tracted for  (o).  In  the  case  of  a  rent  charged  upon  land,  part  of 
which  was  afterwards  sold  as  free  from  incumbrance,  indemnity  was 
given  by  an  equivalent  charge  upon  other  land  contingent  upon  the 
rent  being  levied  out  of  the  land  sold  (p).  Upon  a  purchase  in  fee 
simple  free  of  incumbrance,  indemnity  against  the  claim  of  dower 
by  the  vendor's  wife  was  given  by  the  court  ordering  a  sufiicient 
portion  of  the  purchase-money  to  be  set  aside  to  meet  the  contin- 
gency (g).  Where  leasehold  was  sold,  Avhich  was  found  to  be  subject 
to  forfeiture  under  the  covenants  in  a  superior  lease,  the  court  refused 
specific  performance,  upon  the  ground  that  the  defect  was  not  the 
proper  subject  of  compensation  or  indemnity,  because  the  purchaser 
was  liable  to  be  entirely  deprived  of  the  property  (r).  Under  an 
agreement  to  grant  a  lease  with  usual  covenants,  the  lessor  having  no 
title  to  the  minerals,  the  lessee  was  held  entitled  to  have  a  lease 
executed  with  an  absolute  covenant  for  quiet  enjoyment,  in  order 
to  indemnify  him  against  risk  of  loss  from  the  mines  being  worked 
during  the  term  (s). 

(m)  Eldon,  L.   C,  MlUigan  v.  Cooke  (1808),  16  Ves.   13. 

(«)  Eldon,  L.  C,  Balm,anno  v.  Lumley  (1813),  1  V.  &  B.  225.  See  Wood  r. 
Sernal  (1812),  19  Ves.  220. 

(o)  MilUgan  v.  Cooke  (180S),  16  Ves.  1. 

Ip)  Rulsey  v.  Grant  (1806),  13  Ves.  73;  HornibUm  v.  Shirleii  (1806),  IS 
Ves.   81. 

(?)   Wilson  V.    Williams  (1857),  3  Jur.  N.  S.   810. 

(r)  Fildes  v.  Hooker  (1818),  3  Madd.  193.  See  NouaiUe  v.  Flight  (1844),  IS 
L.  ,J.  C.  414;   7  Beav.  521. 

(s)   Onions  v.  Coheti  (1865),  34  L.  J.  0.  339;  2  H.  &  M.   354. 
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Form  of  equitable  assignment — notice  to  debtor — effect  of  notice  on 

priority — form  of  notice— notice  to  agent,  co-debtor,  or  co-trustee     879 
Assignment  passes  interest  of  the  assignor — equities  chargeable — 
equities   barred   by   conditions  of    the  debt — equities  barred  by 

conduct  of  debtor   886 

Assignment  of  debt  by  new  agreement  of  the  parties — assignment 
of  liability  for  debt   889 

An  assignment  of  the  rights  and  liabilities  arising  out  of  contracts- 
maj^  occur: — by  act  or  agreement  of  the  parties; — by  the  assign- 
ment of  estates  and  interests  in  land  to  which  covenants  running  with 
the  land  are  annexed; — by  death,  upon  the  occurrence  of  which  the 
estate,  rights  and  liabilities  of  the  deceased  are  transferred  to  his 
representatives; — by  bankruptcy  operating  as  an  assignment  in  lav/ 
for  the  benefit  of  creditors .  Formerly  marriage  operated  as  an  assign- 
ment of  the  wife's  choses  in  action,  provided  the  husband  reduced 
them  into  possession  in  his  wife's  lifetime,  or  became  her  personal 
representative,  but  the  law  has  since  been  altered  as  hereafter  men- 
tioned (a) .  Unless  there  is  an  assignment  by  operation  of  law,  some 
act  or  agreement  of  the  parties  is  imperative  to  the  efficacy  of  an 
assignment  (b). 

By  the  rule  of  common  law  choses  in  action,  under  which  clasa 

(«)  See  post,  p.  941. 

(i)  Pritchett  #  Gold  and  El.  Power  Storage  Co.  v.  Currie  (1916),  85  L.  J.  O. 
763;  [1916]  2  Ch.  515. 


872  ASSIGNMENT  OF  CONTKACTS. 

are  included  rights  arising  from  a  contract,  and  rights  of  action  for 
breach  of  contract,  are  not  assignable  by  act  of  the  parties  (c);  and 
it  is  not  competent  for  parties,  though  contracting  in  express  terms 
with  "  assigns,"  to  dispense  with  the  rule  and  render  the  right  of 
■action  assignable  at  law  (d).  Exceptions  occur  to  this  rule  with 
bills  of  exchange,  which  were  negotiable  by  the  law  merchant  or 
general  custom  of  merchants',  and  some  other  exceptions  occur  by 
custom  and  some  by  statute  (e).  These  exceptions  are  referred  to 
in  this  and  the  following  chapter. 

The  Court  of  Chancery  treated  the  assignment  of  a  legal  chose 
in  action  as  importing  an  agreement  that  the  assignee  should  use 
the  name  of  the  assignor  in  proceedings  at  law  to  realise  the  chose 
in  action;  which  agreement,  if  supported  by  a  valuable  considera- 
tion, the  court  would  specifically  enforce,  and  compel  the  assignor 
to  allow  his  name  to  be  used  in  proceedings  at  law  on  an  indemnity 
against  costs  (/) . — And  the  courts  of  law  gave  effect  indirectly  to 
an  assignment  in  the  exercise  of  their  summary  jurisdiction  over 
suitors,  by  setting  aside  or  controlling  any  legal  proceedings  founded 
upon  an  intervention  of  the  assignor  in  breach  of  his  agresment 
to  assign;  as  a  plea  of  release  given  by  him  to  the  debtor,  or  of 
payment  by  the  debtor  to  the  assignor,  in  fraud  of  the  assignee  {g). 
The  courts  of  law  also  gave  a  right  of  action  to  the  assignee  for  any 
such  intervention  of  the  assignor  which  operated  in  breach  of  his 
agreement  (h) .  Now  under  the  Judicature  Acts  express  provision 
is  made  for  the  assignment  of  a  legal  debt  or  chose  in  action;  and' 
the  rules  and  practice  of 'the  courts  of  common  law  in  protection  of '■ 
assignments  are  superseded  in  all  courts  by  the  rules  of  equity  (^). — 
The  assignee  of  an  administration  bond  may  sue  in  his  own  namej 
although  he  is  a  trustee  of  the  moneys  recovered  (fc). 

By  the  (Judicature  Act,  1873,  s.  25  (6),  "any  absolute  assign*- 
ment  by  writing  under  the  hand  of  the  assignor  (not  purporting 
to  be  by  way  of  charge  only)  of  any  debt  or  other  legal  chose  in- 


(o)  Co.  Litt.  214  a,  232  b;  BuUer,  J.,  Master  v.  Millm-  (1791),  4  T.  R.  340; 
1  Sm.  L.  C.  747. 

{d)   Wetherell  v.  Langston  (.1847),  17  L.   J.  Ex.   338;   1   Ex.  634. 

(e)   See  Partridge  v.  JBk.  of  England  (1846),  15  L.  J.  Q.  B.  395;  9  Q.  B.  396. 

(/)  Burliam  Bros.  v.  Robertson  (1898),  67  L.  J.  Q.  B.  484;  [1898]  4  Q.' B'. 
765;  Ee  Griffin  (1898),  68  L.  J.  C.  220;   [1899]  1  Ch.  408. 

{g)  Legh  v.  L^gh  (1799),  1  Bob.  &  P.  447.     See  ante,  p.  697. 

(A)  Gerard  v.  Lewis  (1867),  36  L.  J.  C.  P.  173;  L.  E.  2  C.  P.  305;  iSa 
Patrich  (1890),  60  L.  J.   C.   HI;   [1891]   1  Oh.   82. 

(i)  See  Judicature  Act,  1873,  S3.   24,  25  (6),  (11). 

(A)   Cope  V.   Bennett  (1911),  81  L.   J.  C.   182;    [1911]   2  C!h.  488. 
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aetion,  of  which  express  notice  in  writing  shall  have  been  given  to 
the  debtor,  trustee,  or  other  person  from  whom  the  assignor  would 
have  been  entitled  to  receive  or  claim  such  debt  or  chose  in  action, 
shall  be  and  be  deemed  to  have  been  effectual  in  law  (subject  to 
all  equities  which  would  have  been  entitled  to  priority  over  the 
right  of  the  assignee  if  this  Act  had  not  passed)  to  pass  and  transfer 
the  legal  right  to  such  debt  or  chose  in  action  from  the  date  of  such  ■ 
notice,  and  all  legal  and  other  remedies  for  the  same,  and  the  power 
to  give  a  good  discharge  for  the  same,  without  the  concurrence  of  the 
(assignor";  but  with  the  proviso  that  if  the  debtor  has  notice  that 
such  assignment  is  disputed  by  the  assignor  or  any  one  claiming 
under  him  or  of  any  other  opposing  claims  he  may  require  the  parties 
td  interplead  or  he  may  pay  the  money  into  court .  The  provisions 
of  this  section  are  retrospective  and  apply  to  an  assignment  of  a 
chose  in  action  made  before  the  Act  came  into  operation  (Z). 

A  voluntary  assignment  was  effectual  in  equity  to  transfer  the ' 
rights  of  the  assignor  to  the  assignee  (m) ;  and  a  valuable  considera- 
tion is  not  essential  to  the  validity  of  an  assignment  under  the 
statute  as  against  the  assignor,  or  as  against  his  debtor  or  a  trustee 
of  the  fund  (n) .  The  assignment  of  an  indefinite  and  unascertained 
j)art  of  a  debt,  is  insufficient,  and  there  are  conflicting  decisions 
whether  the  statute  permits  the  assignment  of  anything  less  than 
the  entirety  of  the  debt  (o),  A  debt  payable  at  a  future  date,  or  upon 
a  contingent  event,  is  a  chose  in  action  and  assignable  within  the 
Act:  as  an  assignment  of  money  becoming  due  for  work  in  progress 
<of  completion  (p);  or  of  the  price  of  goods  sold  on  credit  (g');  or 
an  assignment  of  the  assignor's  present  or  future  balance  at  his  • 
bankers  (/•) .  An  assignment  by  deed  of  the  benefit  of  a  contract  for 
the  purchase  of  a  reversionary  interest  is  within  the  Act(s);   and 

(0  IHbb  V.   WaUcer  (1893),  62  L.  J.  C.   536;    [1893]   2  Oh.   429. 

(m)  Ellison  v.  Ellison  (1802),  6  Ves.  656;  Kekewich  v.  Manning  (1851),  21 
L.  J.  0.  577;  1  De  G.  M.  &  G.  176;  Re  Griffin  (1898),  68  L.  J.  C.  220; 
[1899]  1  Ch.  408. 

(»)  Walker  v.  Bradford  Old  Bk.  (1884),  53  L.  J.  Q.  B.  280;  1,2  Q.  B.  D.  511; 
Bardingv.  Harding  (1886),  55  L.  J.  Q.  B.  462;  17  Q.  B.  D.  442;  lie  Westerton 
(1919),  88  L.  J.  C.  392;   [1919]  2  Ch.  104. 

(o)  Skipper  and  Tucker  v.  Holloway  (1909),  79  L.  J.  K.  B.  91;  [1910]  2 
K.  B.  630;   Forster  v.  Baker  (1910),  79  L;  J.  K.   B.  664;   [1910]   2  K.  B.   636. 

(jB.)  Brice  v.  Bannister  (1878),  47  L.  J.  Q.  B.  722;  3  Q.  B.  D.  569;  Hughes'  v. 
Pump  House  Hotel  (1902),  71  L.  J.  K.  B.  630;  [1902]  2  K.  B.  190.  See  Western 
Wagon  Co.  v.  West  (1891),  61  L.  J.  C.  244;  [1892]  1  Oh.  271. 

(?)  Ladenburg  f  Co.  v.  Goodwin,  Ferreira  #  Co.  (1912),  81  L.  J.  K.  B.  1174; 
11912]  3  K.  B.  275. 

(r)  Walker  v.  Bradford  Old  Bk.  (1884),  53  L.  J.  Q.  B.  280;  12  Q.  B.  D.  611. 

is)  Torkington  v.  Magee  (1902),  71  L.  J.  K.  B.  712;  [1902]  2  K.  B.  427; 
Teversed  on  other  grounds  (1903),  72  L.  J.  K.  B.  336;   [1903]  1  K.  B.  644. 
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compensation  payable  under  the  Lands  Clauses  Consolidation  Act, 
1845,  may  also  be  validly  assigned  (t).  An  assignment  of  damages  t& 
b©  recovered  in  an  action  of  tort,  as  opposed  to  an  assignment  of 
the  cause  of  action  itself,  is  valid  (m).  The  assignment  of  a  debt 
by  way  of  mortgage  to  secure  a  smaller  debt,  with  a  proviso  for 
redemption  and  reconveyange,  is  an  "  absolute  assignment  not  pur- 
porting to  be  by  way  of  charge  only  "  within  the  Act  (a;).  And  the 
assignment  of  a  debt  upon  trust  to  receive  the  amount,  and  after 
retaining  a  certain  sum  due  to  the  assignee  to  pay  the  surplus  ta 
the  assignor,  is  an  absolute  assignment  within  the  Act(y).  So 
an  assignment  of  debts  by  several  creditors  to  a  trustee  for  collection, 
and  payment  rateably  among  the  assignors,  is  good  (z).  Where 
the  interest  of  the  assignee  was  made  to  depend  upon  the  state  of 
accounts  between  him  and  the  assignor,  and  on  a  future  uncertain 
event  coming  to  an  end,  the  assignment  was  held  not  to  be  absolute  (a) . 
So  where  the  assignment  was  expressed  to  be  by  way  of  security  and 
contained  an  appointment  of  the  assignee  as  the  attorney  of  the 
assignor,  it  was  also  held  to  be  outside  the  Act  {b). — The  provisions 
requiring  notice  in  writing  are  imperative,  and  not  directory  (c). 
The  notice  to  the  debtor  or  trustee  may  be  given  after  the  death  of 
the  assignor  {d) .  And  it  is  not  required  that  the  debtor  or  trustee 
should  accept  the  notice  in  the  sense  of  agreeing  to  be  bound  to  it  (e). 
Some  contracts  are  of  a  kind  incapable  of  assignment  either  at 
law,  or  in  equity,  by  reason  of  importing  the  consideration  of  per- 
sonal skill  or  confidence:  as  the  contract  of  an  artist  to  paint  a 
picture,  or  of  an  author  to  write  a  book,  or  of  a  publisher  to  pub- 
lish a  book;  which  do  not  admit  of  the  contractor  substituting  th& 
skill  or  capacity  or  credit  of  an  assignvee  (/) .     A  contract  may  in 

(0  Dawson  v.  G.  N.  and  City  My.  (1904),  74  L.  J.  K.  B.  190;  [1905] 
1   K.    B.   260. 

(«)  Glegg  v.  Bromley  (1912),  81  L.  J.  K.  B.  1081;  [1912]  3  K.  B.  474; 
Defries  v.  Miln-e  (.1912),  82  K  J.  0.  1;   [1913]  1  Ch.  98. 

(«)  National  Prov.  Bh.  v.  Harle  (1881),  50  L.  J.  Q.  B.  437;  6  Q.  B.  D.  626 r 
Tancred  v.  Belagoa  Bay  Ry.   (1889),  58  L.  J.  Q.  B.  459;   23  Q.   B.  D.   239. 

{y)  Burlinson  v.   Hall  (1884),  53  1-.   J.   Q.   B.   222;    12  Q.   B.  D.   347. 

(z)  Comfort  v.  Betts  (1891),  60  L.  J.  Q.  B.  656;  [1891]  1  Q.  B.  737;  Fitzroy- 
V.  Cave  (1905),  74  L.  J.  K.  B.  829;   [1905]  2  K.  B,  364. 

(«)  iDurham  Bros.  v.  Robertson  (1898),  67  L.  J.  Q.  B.  484;  [1898]  1  Q.  B.  765. 

lb)   Mercantile  Bh.  v.  Evaiis  (1899),  68  L.  J.  Q.  B.  921;   [1899]  2  Q.  B.  613. 

(c)  HocJcley  v.    Goldstein  (1920),  90  L.  J.  K.  B.  111. 

{d-)   Walker  v.  Bradford  Old  Bh.  (1884),  53  L.  J.  Q.  B.  280;   12  Q.  B.  D.  511. 

(e)  Brice  v.  Bannister  (1878),  47  L.  J.  Q.  B.  722;  3  Q.  B.  D.  569;  Denney: 
V.  Conkliu  (1913),  82  L.  J.  K.  B.   893;   [1913]  3  K.  B.   177. 

(/)  Stevens  v.  Benning  (1855),  24  L.  J.  C.  153;  6  De  G.  M.  &  G.  223;  Hole  v. 
Bradbury  (1879),  48  1..  J.  C.  673;  12  Ch.  D.  886;  Grififh  v.  Tower  Publishing- 
Co.  (1896),  66  L.  J.  C.  12;  [1897]  1  Oh.  21. 
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terms,  or  upon  a  review  of  the  surrounding  circumstances,  be  in- 
capable of  assignment,  as  in  the  case  of  a  manufacturer  of  a  special 
quality  of  goods,  who  cannot  assign  the  execution  of  an  order  to 
another  manufacturer  and  entitle  him  by  supplying  his  own  goods 
to  charge  the  customer  {g) .  An  insurance  company  advanced  money 
upon  security  of  a  bond  conditioned  for  the  payment  of  premiums 
upon  a  policj'  issued  by  it,  and  forming  part  of  the  security  for  the 
loan,  the  contract  was  held  under  the  circumstances  to  be  not  assign- 
able (h) .  So  too  a  contract  to  supply  eggs,  with  a  corresponding 
obligation  not  to  purchase  them  from  any  other  dealer,  was  held  to 
be  not  assignable  {i) .  But  a  contract  that  certain  work  shall  be 
done,  or  goods  supplied,  without  regard  to  the  persons  engaged,  is 
assignable;  and  upon  performance  of  all  the  conditions  stipulated 
for,  the  assignee  is  entitled  to  the  benefit  of  the  contract;  as  a  contract 
to  let  railway  wagons  for  a  term  of  years  and  to  keep  them  in  repair 
during  the  term  for  an  annual  payment  (fc) ;  or  a  contract  by  a 
quarry  owner  to  supply  chalk  to  a  cement  manufacturing  com- 
pany (Z). — By  sect.  8  of  the  Bills  of  Exchange  Act,  1882,  a  bill 
may  be  made  not  negotiable  (to)  . 

The  same  rules  apply  to  the  assignment  of  foreign  contracts  within 
the  realm,  unless  assignable  by  universal  custom;  as  is  the  case  with 
the  scrip  and  bonds  of  foreign  governments  issued  as  payable  to 
bearer  {n) .  The  validity  of  an  assignment  of  foreign  contracts  which 
are  assigned  abroad  is  governed  by  the  law  of  the  country  where  the 
assignment  is  made  (o) . 

Formerly  the  remedy  of  an  assignee  of  a  legal  debt  or  chose  in 
action  was  'identical  with  that  of  his  assignor,  and  must  have  been 
pursued  in  the  court  and  with  the  proceedings  appropriate  to  the 
cause  of  action;   unless  the  circumstances  of  the  case  gave  him  a 

(g)  Knight  v.  Burgess  (.1864),  33  L.  J.  C.  727;  per  cur.  British  Wagon  Co. 
V.  Zm  (1880),  49  L.  J.  Q.  B.  321;  5  Q.  B.  D.  152. 

{h)  Atkinson  v.  Gylby  (1852),  21  L.  J.  C.  848;  a£Bd.  (1852),  2  De  G.  M.  &: 
G.  670. 

(J)  Kemp  V.  Baerselman.  (1906),  75  L.  J.  K.  B.  873;    [1906]  2  K.,  B.  604. 

Ik)  British  Wagon  Co.  v.  Lea  (1880),  49  L.  J.  Q.  B.  321;  5  Q.   B.  D.  152. 

(I)  Tolhurst  V.  Ass.  Portland  Cement  Mamifacturers  (1903),  72  L.  J.  K.  B. 
834;  [1903]  A.  C.  414. 

(m)  National  Bk.  v.  Silke  (1891),  60  L.  J.  Q.  B.  199;  [1891]  1  Q.  B.  435. 
Cp.  S.  8.1. 

in)   Goodwin  v.   Robarts  (1876),  45  L.   J.  Ex.   748;    1   Ap.   Ca.   476. 

(o)  Innes  v.  iHinlop  (1800),  8  T.  R.  595;  Lee  v.  Abdy  (.1886),  17  Q.  B.  D. 
309;  Alooek  v.  Smith  (1891),  61  L.  J.  C.  161;  [1892]  1  Ch.  238;  Embincos  v. 
'    io-Austrian  Bk.   (1905),  74  L.  J.  K.  B.  326;   [1905]  1  K.  B.  677. 
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special  claim  to  the  intervention  of  the  Court  of  Chancery  in  his  own 
right  (p) .  The  assignee  of  a  debt  is  considered  as  the  real  creditor 
for  the  purpose  of  presenting  a  petition  in  bankruptcy,  unless  th& 
assignee  be  a  trustee,  in  which  event  the  beneficiary  must  join  with 
him  (g);  also  for  the  purposes  of  set-off  by  and  against  the  debtor  (r). 
The  assignee  of  a  judgment  debt  becomes  entitled  to  put  in  force  all 
the  remedies  of  the  assignor  upon  the  judgment,  subject  to  the  ob-i 
servance  of  any  matters  relating  to  procedure  (s) ;  but  he  is  not  within 
the  terms  of  a  provision  only  applicable  to  a  "  creditor  who  has  ob- 
tained a  final  judgment  "  {t).  And  ihe  is  in  no  better  position  than 
the  judgment  creditor,  where,  as  in  bankruptcy,  the  consideration 
of  the  judgment  may  be  inquired  into  (m). — Only  the  immediate 
parties  to  a  contract  are  concerned  with  its  performance,  but  as  a 
contract  is  assignable  in  equity,  the  assignor  and  assignee  may  join 
in  a  claim  of  specific  performance  to  the  assignee,  where  that  remedy 
is  applicable  (x).  A  similar  principle  is  applicable  in  the  case  of  a 
sub'-purchase  of  part  of  the  land  sold;  the  purchaser  may  compel  an 
assignment  to  one  or  more  sub-purchasers  provided  he  does  not  alter 
the  contract  to  the  detriment  of  the  vendor,  but  notice  of  the  sub- 
purchase  does  not  prevent  the  vendor  from  completing  the  sale  to  the 
original  purchaser  according  to  its  terms  (y) ;  nor  can  the  sub- 
purchaser be  charged  by  the  vendor  (z) ;  and  a  conditional  assign- 
ment of  a  contract  of  sale,  as  an  agreement  to  assign  upon  request,  is 
not}  available  against  the  vendor,  until  the  assignee  has  made  a  request 
and  given  notice  of  it  (to  the  vendor  (a) .  The  assignee  of  an  agreement 
for  a  lease  is  entitled  to,  specific  performance  if  the  original  contracting 
party  joins  in  the  lease  to  covenant  for  the  performance  of  the  terms 

(p)  Hammond  v.  Messenger  (1838),  7  L.  J.  C.  310;  9  Sim.  327;  Hoskins  v. 
Belland  (1875),  44  L.  J.  C.  273;  Roxburghe  v.  Cox  (1881),  50  L.  J.  O.  772; 
17  Ch.  D.  520.  See  Durham  Bros.  v.  Robertson  (1898),  67  L.  J.  Q.  B.  484; 
[1896]  1  Q.  B.  765. 

(?)  Ex  p.  Cooper  (1875),  44  L.  J.  B.  126;  L.  R.  20  Eq.  762;  Bx  p.  Dearie 
(1884),  54  L.  J.  Q.  B.  74;  14  Q.  B.  D.  184. 

(r)   See  ante,  p.  759. 

(s)  Goodman  v.  Robinson  (1887),  56  L.  J.  Q.  B.  394;  18  Q.  B.  D.  332;  East 
End  Bg.  Soc  v.  Slaolc  (1891),  60  L.   J.   Q.   B.   359. 

(0  Ex  p.  Blanohett  (1886),  55  L.  J.  Q.  B.  327;   17  Q.  B.  D.  303. 

(m)  Exp.  Seaton  (1891),  60  L.  J.  Q.  B.  411. 

(a-)  Tasker  v.  Small  (1837),  3  M.  &  Or.  63;  Wood  v.  White  (1839),  8  L.  J.  C. 
209;   4  M.  &  Cr.   460;   Nelthorpe  v.   Ilolgate  (1844),   1  Coll.  217. 

iy)  Crabtree  v.  Poole  (1871),  40  L.  J.  C.  468;  L.  E.  12  Eq.  13;  Egmon* 
(Earl)  V.  Smith  (1877),  46  L.  J.  0.   356;   6  Ch.  D.   469. 

(z)  Cutis  V.  Tfiodey  (1842),  13  Sim.  206;  affd.  (1844),  1  Coll.  223;  ClutdwioB 
V.  Maden  (1852),  21  L.  J.  C.  876;  9  Hare,  188. 

(a)  Shaw  v.  Foster  (1872),  42  L.  J.  C.  49;  L.  R.  5  H.  L.  321. 
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of  the  agreement,  or  security  is  given  for  the  same  (b).  And  the 
lessor  ma  J-  object  to  grant  the  lease  to  the  assignee  upon  the  ground 
that  he  is  bankrupt  or  insolvent,  or  not  a  proper  person  to  take  it; 
.but  he  cannot  object  to  grant  the  lease  to  a  solvent  and  proper 
assignee  upon  the  ground  of  the  bankruptcy  or  insolvency  of  the 
assignor  (c) .  .  The  assignee  of  an  agreement  for  a  lease  with  a  con- 
dition against  assignment  cannot  compel  the  lessor  to  grant  it,  unless 
-the  lessor  has  waived  the  breach  and  consented  to  the  assignment  (d). 
An  agreement  for  a  lease  passes  to  the  intended  lessee's  trustee  in 
vbankruptcy,  who  may  assign  it  to  a  purchaser,  and  the  latter  may 
have  specific  performance  against  the  lessor  (e). 

A  voluntary  assignment  is  within  the  Judicature  Act,  1873, 
s.  25  (6);  and  if  made  by  writing  and  with  notice  as  therein  required 
is  effectual  in  law  to  pass  the  debt  or  chose  in  action  and  all  legal 
remedies  (/) .  If  the  assignment  be  one  to  which  the  statute  does  not 
4pply,  the  court  does  not  enforce  an  assignment  of  a  debt  or  chose 
in  action  which  is  not  complete  and  effectual  in  law,  unless  it  is 
supported  by  a  valid  consideration ;  such  an  assignment  is  considered 
as  a  mere  voluntary  agreement  for  the  assignee  to  use  the  name  and 
,,the  remedies  of  the  assignor,  and  the  court  never  specifically  enforces 
"voluntary  agreements,  or  compels  completion  of  imperfect  gifts  (^); 
as  a  voluntary  gift  of  promissory  notes  without  indorsement,  or 
>it3iout  delivery  (h) ;  and  the  voluntary  delivery  of  a  bond,  with 
the  intention  of  passing  the  sums  recoverable  (^) .  An  imperfect  gift 
of  personalty  may  be  made  good,  where  the  donee  is  appointed 
executor  (fc) .  If  the  transaction  can  be  construed  as  a  complete  de-i 
olaration  of  trust  of  the  beneficial  interest  in  the  chose  in  action,  the- 


(b)  Dowell  V.  Dew  (1842),  1  Y.  &  C.  C.  C.  345;  affd.  (1843),  12  L.  J.  C. 
158. 

(c)  Orosbie  v.  Toohe  (1833),  2  L.  J.  C.  83;  1  M.  &  K.  431;  Morgan  v.  Mhodes^ 
(1834),  1  M.  &  K.  435;    O'lierlihy  v.  Hedges  (1803),   1  Seh.  &  Lef.   123.. 

((i)  Weatherall  v.  Geering  (1806,),  12  Ves.  504;  Dowell  v.  Dew  (1842),  1  Y.  & 
C.  C.  O.  345;  affd.  (1843),  13  L.  J.  C.  158. 

{e) ,.Bu.oUand  v.  Papillon  (1876),  36  L.  J.  C.   81;   L.   R.   2  Ch.  67. 

(f)  Walker  v.  Bradford  Old,  Bh.  (1884),  53  L.  J.  Q.  B.  280;  12  Q.  B.  D.  511; 
Harding  v.  Harding  (1886),  55  L.  J.  Q.  B.  462;  17  Q.  B.  D.  442;  Me  Westerton 
(1919),  88  L.  J.  0.  392;    [1919]  2  Oh.  104. 

{g)  Turner,;!..  3.,  Milroy  v.  Lord  (1862),  31  L.  J.  C.  798;  4  De  G.  F.  & 
J.  274. 

Qi)  Biehardson  v.  Richardson  (1867),  36  L.   J.  0.  653;   L.   E.   3  Eq.   686. 
•  («■)  JEdwards  v.   Jones  (1836),  5   L.   J.   O.    194;    1   M.   &   Or.   226. 
"(A)  He  Griffin  (1898),  68  L.  J.  0.  220;    [1899]  1  Ch.  408;   Re  Stewart  (1908),. 
77  L.  J.  0.  525;    [1908]  2  Oh.  251;  Re  Pink  (1912),  81  L.  J.  O.  753;   [19121, 
2  Oh.   528.  ' 
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court  will  enforce  the  trust  against  the  party  making  it,  though  made 
voluntarily  and  gratuitously  (I) .  But  the  court  will  not  uphold  the 
transaction  as  an  implied  declaration  of  trust  merely  on  account  of 
the  imperfection  and  failure  as  a  gift;  because  the  intention  of  giving 
negatives  the  intention  of  retaining  as  trustee  (m).  A  covenant  to 
settle  certain  specified  funds  upon  certain  defined  trusts  is  complete 
and  will  be  enforced  by  the  court  (n) .  A  dosument  purporting  to 
assign  an  expectancy  can  only  be  regarded  as  a  contract  so  to  do,  but 
where  the  interest  of  the  assignor  ceases  to  be  an  expectancy  and  thte 
property  can  be  identified,  the  assignment  becomes  operative  in  equity 
from  the  date  at  which  the  interest  of  the  assignor  becomes  pro- 
prietary (o)  .■ — The  property  in  a  document  which  is  the  security 
of  a  debt,  as  a  bond,  debenture  or  policy  of  insurance,  may  be  validly 
assigned  and  transferred  separately  from  the  debt;  in  which  case  the 
party  entitled  to  the  debt  may  not  be  able  to  recover  the  document, 
whilst  the  party  holdng  the  document  may  not  be  able  to  recover  tho 
debt  (p).  And  an  assignment  of  a  debt  may  be  complete,  and  would 
presumptively  carry  the  securities  for  it  although  not  expressly 
assigned;  and  if  the  assignor  afterwards  gets  in  the  debts,  he  is 
accountable  for  the  amount  to  the  assignee  (q) . 

If  an  imperfect  gift  be  made  in  expectation  and  upon  condition  of 
death,  the  court,  if  the  security  for  a  debt  is  actually  delivered,  will 
compel  the  representatives  of  the  donor  to  complete  the  gift  upon  the 
death  happening  (r):  as  the  delivery  of  a  bond  with  the  above  in- 
tention (s) ;  or  the  deeds  and  securities  of  a  mortgage  debt  (i) ;  or  a 
policy  of  insurance  on  life  (u) ;  or  the  written  receipt  for  a  loan  de- 
livered by  the  creditor  to  the  debtor  with  the  intent  to  release  the 
debt  (a;);  or  the  deposit  note  of  money  at  a  bank  (?/).     A  cheque  of 

(I)  Ellison  V.  Ellison  (1802),  6  Ves.  656;  Fletcher  v.  Fletcher  (1844),  14 
L.  J.  0.  66;  4  Hare,  67;  Re  Plumptre  (1910,)  79  L.  J.  0.  340;    [1910]  1  Ch.  609. 

(m)  Uilroij  v.  Lord  (1862),  31  L.  J.  C.  98;  4  De  G.  F.  &  J.  264;  Michards  t. 
Delbridge  (1874),  43  L.  J.  C.  459;  L.  R.  1,8  Bq.  11;  Re  Breton's  Estate  (1881), 
SOL.  J.  C.  369;  17  Cli.  D.  416. 

(»)  Johnstone  v.  Mappin  (1891),  60  L.  J.  C.  241. 

(o)  Metcalfe  v.  York  {Abp.)  (1836,),  6  L.  J.  0.  65;  1  M.  &  Cr.  547;  Re  Lind 
(1915).  84  L.  J.  0.  884;   [1915]  2  Ch.  345. 

(j»)  Barton  v.  Gainer  (,1858),  27  I>.  J.  Ex.  390;  3  H.  &  N.  387;  Rummens  v. 
Hare  (1876),  46  L.  J.  Ex.  30;  1  Ex.  D.  169.  See  Swanley  Coal  Co.  v.  Denton. 
(1906),  75  L.  J.  K.  B.  1009;   [1906]  2  K.  B.  873. 

(?)  Re  Fatrich  (,1890),  60  K  J.  0.  Ill;    [1891]  1  Ch.  82. 

(?■)   Ward  V.  Turner  (1752),  2  Ves.  sen.  431;   1  Wh.  &  T.  L.  C.  413. 

(s)    Gardner  v.  Parher  (1818),  3  Madd.  184. 

(0  Duffield  V.  Elwes  (,1827),  1  Bli.  N.  S.  497. 

(«)  Witt  V.  Amiss  (1861),  30  L.  J.  Q.  B.  318;  1  B.  &  S.  109;  S.  C.  (1863), 
33  Beav.   6.19. 

(k)  Moore  v.  Darton  (,1851),  20  L.  J.  C.  626;  4  De  G.  &  Sm.  517. 

(y)  Re  Dillon  (1880),  59  L.  J.  0.  420;   44  Oh.  D.  76. 
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the  donor  upon  his  banker  is  not  a  subject  for  a  donatio  mortis  causa; 
being  a  mere  order  revoked  by  death  {z) ;  but  if  paid,  or  if  negotiated 
for  value  before  the  death,  the  gift  is  complete  and  valid  (a).  So  a 
promissory  note  of  the  donor  passes  no  more  than  the  right  of  action 
upon  the  note,  and  is  not  the  donation  of  any  debt  or  fund  (&).  But 
the  delivery  of  a  promissory  note,  or  a  cheque,  or  bill  of  exchange  of  a 
third  party,  payable  to  the  donor,  and  though  drawn  payable  to  ord.er 
and  not  indorsed  by  him,  may  be  the  subject  of  a  good  donatio  mortis 
causa  (c) .  A  receipt  for  stock  and  a  certificate  of  stock,  not  being  in 
Ijhiemselves  securities,  are  not  subjects  of  a  donatio  mortis  causa  (d); 
but  a  post  office  savings  bank  book  is  a  good  subject,  although  a 
banker's  pass  book  is  not  (e) .  And  in  general  a  gift  intended  to  be 
an  immediate  gift  inter  vivos,  if  imperfect,  fails  altogether,  and  can- 
not be  completed  as  a  donatio  mortis  causa  (/) . — The  delivery  of  a 
locked  box,  the  donor  retaining  the  key,  does  not  constitute  a  donatio 
mortis  causa,  but  if  the  process  be  reversed  there  is  a  valid 
donation  (g). 

An  equitable  assignment  of  a  chose  in  action,  supported  b'y  a  valid 
oonisideration,  may  be  made  in  any  form  of  words,  with  or  without 
deed  or  writing,  expressing  the  intention  to  assign  (h) .  An  order  by 
a  creditor  upon  his  debtor,  or  upon  his  'agent  holding  funds  at  his 
disposal  for  payment  out  of  such  funds,  or  by  a  beneficiary  upon  a 
trustee,  operates  as  an  equitable  assignment  of  so  much  of  the  debt 
or  fund  to  the  person  to  whom  the  order  is  given  (i).    An  order  for 

(z)  Se  Beaumont  (1902),  71  L.  J.  0.  478;   [1902]  1  Ch.  889. 

(a)  Boutts  V.  Ellis  (1853),  i  De  G.  M.  &  G.  249;  Rolls  v.  Pearce  (1877)',  46 
X.  J.  0.  791;  5  Ch.  D.  730. 

(6)  Tate  v.   Eilbert  (1793),   2   Ves.   jun.   1,11. 

(o)   Clement  v.  Cheesman  (1884),  54  L.  J.  0.   158;   27  Ch.  D.  631. 

{d)  Ward  v.  Turner  (1752),  2  Ves.  sen.  431;  1  Wh.  &  T.  L.  C.  413;  Moore  v. 
Moore  (1874),  43  L.  J.  C.  617;  L.  R.  18  Eq.  474.  See  Me  Weston  (1902),  71 
L.  J.  C.  343;  [1902]  1  Ch.  680;  Re  Andreius  (1902),  71  L.'  J.  O.  676;  [1902] 
2  Ch.  394. 

(a)  See  Re  Weston  (.1902),  71  L.  J.  C.  343;  [1902]  1  Ch.  680. 

(/)  Tate  V.  Gilbert  (1793),  2  Ves.  jun.  1,11;  Re  Zee  (1918),  87  L.  J.  C. 
594;  [191,8]  2  Ch.  320. 

(g)  Jones  v.  Selbi/  (1710),  Preo.  Ch.  300;  Mustapha  v.  Wedlake  (1891),  W.  N. 
201;  Re  Johnson  (1904),  92  L.  T.  357. 

(A)  Row  V.  Dawson  (1749),  1  Ves.  sen.  331;  1  Wh.  &  T.  L.  0.  95;  TIeath  v. 
Ball  (1812),  4  Taunt.  326;  Marclumt  v.  Morton,  Down  #  Go:  (1901),  70  L.  J. 
K.  B.  820;  [1901]  2  K.  B.  829;  Ex  p.  Wright  (1906),  75  L.  J.  K.  B.  591; 
[1906]  2  K.  B.  209. 

(J)  Lambe  v.  Orton  (1860),  29  L.  J.  C.  319;  1  Dr.  &  Sm.  125;  Webb  v.  Smith 
(1885),  55  I>.  J.  C.  343;  30  Ch.  D.  192;  Alexander  y.  Steinhardt  (1903),  72  L  J. 
K.  B.  490;  [1903]  2  K.  B.  208;  Brandt  v.  Bunlop  Rubber  Co.  (1.905),  74  L'  J 
K.  B.  898;  [1905]  A.  C.  454.  %>sisEx  p.  Kail  (il879),  48  L.  J.  Bk.  79;  10  Ch.  D. 
615. 
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payment  delivered  to  the  debtor  or  trustee  of  the  fund,  without  notice 
to  the  assignee,  is  a  mere  authority  to  pay,  and  may  be  revoked  at 
any  time  before  acted  upon;  either  by  an  express  revocation,  or  by 
any  disposition  of  the  fund  inconsistent  with  it  (fc) .  The  payment 
of  money  to  an  agent  for  the  purpose  of  paying  a  debt  of  the  principal, 
as  in  the  case  of  money  paid  into  a  bank  to  meet  bills,  gives  an 
authority  to  the  agent,  for  the  due  execution  of  which  he  is  liable  to 
his  principal ;  but  it  gives  the  creditor  no  right  to  the  money,  nor  any 
claim  against  the  agent  unless  the  remittance  is  made  in  pursuance  of 
an  antecedent  arrangement  between  the  principal  and  his  creditor  (I); 
and  the  death  of  the  principal  before  payment  of  the  debt  revokes  the 
authority  (m) .  And  an  authority  to  an  agent  to  receive  debts  and 
to  pay  over  the  amount  to  another,  is  not  an  assigiim,ent  of  the  debt 
'to  the  latter;  nor  does  it  affect  the  debtor  further  than  enabling  him 
to  discharge  the  debt  by  payment  to  the  agent  (n) . — There  must 
'be  a  definite  debt  or  fund  as  the  subject  of  assignment  (o);  an  order 
upon  a  person  to  pay  a  third  party,  not  referring  to  any  fund  for  pay- 
ment, assigns  nothing;  nor  is  it  binding  upon  the  person  on  whom  it 
is  made,  unless  he  accepts  and  undertakes  to  pay  it;  as  in  the  case  of 
a  bill  of  exchange  drawn  upon  him  (p) ;  or  a  cheque  {q) .  A  bill  of 
exchange  in  the  usual  form,  though  for  the  exact  amount  of  a  fund 
of  the  drawer  held  by  the  drawee  at  his  disposal,  does  not  effect  an 
equitable  assignment  or  appropriation  of  the  fund  (r) .  Nor  does  a 
mere  representation  upon  the  faith  of  which  a  bill  is  purchased,  that 
the  drawee  holds  funds  of  the  drawer  to  meet  it,  operate  as  an  equitable 
assignment  or  bind  any  funds  in  his  hands  (s) . — An  order  for  pay- 
ment of  money,  though  expressed  to  be  payable  out  of  a  definite  debt 
or  fund,  must  be  properly  stamped  as  a  bill  of  exchange;  and  if  not 
stamped  at  the  time  of  issue,  cannot  be  stamped  afterwards  (<).    But 


(/c)  Scott  V.  Porcher  (.1817),  3  Mer.  652;  Morrell  v.  Wooiten  (1852),  16. 
Beav.    197. 

(0  Sx  p.  Imbert  (1857),  26  L.  J.  Bk.  65;  1  De  G.  &  J.  152. 

(m)  mil  V.  Royds  (1869),  38  L.  J.  C.  538;  L.  R.  8  Eq.  290. 

(«)  Rodick  V.   aandell  (1852),  1  De  G.  M.  &  G.  763. 

(o)  Hughes  v.  Walmesley  (1831),  12  Jur.  834,  n.;  Lumbe  v.  Orton  (1860),  29 
L.  J.  C.  319;  1  Dr.  &  Sm.  125;  Re  Gfunsbourg  (1919),  88  L.  J.  K.  B.  479. 

(p)  Braybrooke  {Lord)  v.  Meredith  (1843),  12  L.  J.  C.  289;  13  Sim.  271; 
Percival  v.  Dunn  (1885),  54  L.  J.  C.  570;  2S  Oh.  D.  128.  See  BiUs  of  Exchange 
Act,   1882,  83.   3   (3),  63   (1). 

(?)   liopUnson  v.   Forster  (1874),  L.  E.   19  Eq.   74. 

(r)  Shand  v.  Du  Buisson  (1874),  43  L.  J.  C.  608;  .L.  E.   18  Eq.   283. 

(s)  Citizens'  Bank  of  Louisiana  v.  Bank  of  New  OrJ^eans  (1873),  43  L.  J.  C. 
269;  L.  R.  6  II.  L.  352. 

(«)  Griffin  v.  Weatherby  (1868),  37  L.  J.  Q.  B.  280;  L.  E  3  Q.  B.  753;  Ex  p. 
Shellard  (1873),  43  L.  J.  B.  3;  L.  R.  17  Eq.  190.     See  Stamp  Aot,  1891',  6<  37. 


PRINCIPLES  OF  ASSIGNMENT.  881 

an  order  for  payment  out  of  a  debt  accruing  due  under  a  contract, 
as  for  goods  sold,  or  for  work  and  labour  or  tbo  like,  is  an  assignment 
of  a  debt  which  must  be  stamped  as  a  transfer  of  property ;  and  there- 
fore may  be  stamped  after  issue  upon  payment  of  the  penalty  (m). 

The  assignment  of  a  debt  is  valid  between  assignor  and  assignee 
without  any  notice  to  the  debtor  (x);  and  if  the  assignor  afterwards 
obtains  payment  to  himself,  he  must  account  for  the  proceeds  to 
the  assignee  {y) .  But  until  the  debtor  has  notice,  he  may  discharge 
the  debt  by  payment  or  satisfaction  to  his  original  creditor  or  to  any- 
other  assignee  from  him  (z) .  A  notice  duly  given  binds  the  debtor  by 
precluding  him  from  afterwards  defeating  the  assignment  by  paying 
or  settling  with  the  assignor  (a) .  And  the  notice  binds  the  debtor 
in  respect  of  the  sum  due  without  any  proof  of  assent  on  his  part,  and 
notwithstanding  his  express  dissent  (h).  If  the  debtor  has  notice  that 
the  assignor  disputes  the  assignment  he  may  withhold  payment,  and 
claim  an  interpleader,  and  an  injunction  against  an  action  brought  at 
the  suit  of  one  of  the  parties  without  joining  the  other;  or  he  may  pay 
the  money  into  court  (c) .  Where  a  debt  was  payable  by  instalments, 
subject  to  the  whole  amount  becoming  payable  on  default,  and  the 
assignor  disputed  the  assignment,  the  debtor  was  held  justified  after 
notice  in  continuing  to  pay  him  the  instalments  to  save  default, 
until  the  assignee  obtained  an  injunction  (d). 

Where  several  successive  assignments  are  made  of  the  same  debt 
or  fund,  the  assignees  presumptively  take  in  order  of  date;  because 
each  assignment  is  presumed  to  operate  only  upon  the  beneficial 
interest  left  in  the  assignor  after  the  prior  assignments;  but  an 
assignee  who    takes  without  notice  of  any  prior  assignment  may 

(m)  Buck  V.  Robson  (1878),  48  L.  J.  Q.  B.  250;  3  Q.  B.  D.  686.  See  Stamp 
Act,  1891,  ss.  15,  37. 

{x)  Burn  v.  Carvalho  (1839),  9  L.  J.  C.  65;  4  M.  &  Cr.  690;  Gorringe  v.  Irwell 
Rubber  Works  (1886),  56  L.  J.  C.  85;  34  Ch.  D.  128. 

(y)  Hughes  v.  Walmesley  (1831),  12  Jur.  834,  n. ;  Fortescue  v.  Barnett  (1834), 
4  L.  J.  C.  106;  3  My.  &  K.  36;  Re  Patricle  (1,890),  60  L,  J.  C.  Ill;  [1891] 
1   Ch.   82. 

(«)  Stocks  V.  Hobson  (1853),  22  L.  J.  C.  844;  4  De  G.  M.  &  G.  11.  See 
Turner  v.  Smith  (1900),  70  L.  J.  0.   144;    [1901]   1  Oh.  213. 

(a)  Jones  v.  Farrell  (1857),  1  De  G.  &  J.  208;  Brice  v.  Bannister  (1878),  47 
L.  J.  Q.  B.  722;  3  Q.  B  I)  569.  See  West  London  Comm.  Bk.  v.  Reliance, 
Bg.  Soc.  (1885),  64  K  J.  0.  1081;  29  Ch.  D.  954. 

(S)  Yeates  v.  Groves  (1791),  1  Ves.  jun.  280;  McGowan  v.  Smith  (1856),  26 
L.  J.  C.  8;  Briee  v.  Bannister  (1878),  47  L.  J.  Q.  B.  722;  3  Q.  B.  D.  569'. 

(o)  See  Judicature  Act,  1873,  s.  25  (6),  ante,  p.  872  :  Prudential  Assce.  v. 
Thomas  (1867),  37  L.  J.  C.  202;  L.  E.  3  Ch.  74;  iHirhamI  Bros.  v.  Robertson 
(1898),  67  L.  J.  Q.  B.  484;  [1898]  1  Q.  B.  765. 

(d)  Aplin  V.  Cates  (1860),  30  L.  J.  C.  6. 
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secure  priority  for  his  own  assignment  bj  giving  notice  to  the 
debtor,  over  that  of  a  prior  assignee  vsfho  has  omitted  to  give 
notice  (e).  This  priority  may  be  gained  by  a  subsequent  assignee, 
notwithstanding  that  in  omitting  to  give  notice  the  prior  assignee 
was  not  guilty  of  negligence  (/) .  Where  notices  of  several  assign- 
ments are  given  simultaneously,  the  assignments  take  priority  in 
order  of  date  according  to  the  presumptive  rule  {g) .  And  where 
notices  are  sent  to  a  bank  which  in  the  course  of  business  are  read  at 
the  opening  of  the  bank  on  the  same  day,  they  are  held  to  be  simul- 
taneous (A).  An  assignee  takes  subject  to  any  prior  assignment  of 
which  ho  had  notice,  and  cannot  afterwards  disturb  the  priorities  (i) . 
But  if  he  had  no  notice  at  the  time  of  taking  the  assignment  to 
himself,  he  may  obtain  priority  over  an  earlier  assignee  by  priority 
of  notice  to  the  debtor,  notwithstanding  that  at  the  time  of  giving 
notice  he  had  himself  notice  of  the  prior  assignment  (fe) . — Upon 
the  above  principle  an  assignee  of  the  executor  of  a  deceased  person, 
who  has  made  a  prior  assignment  of  the  same  debt  in  his  lifetime, 
may  obtain  priority  over  the  assignment  by  the  deceased  by  giving  a 
prior  notice  to  the  debtor  (Z) . — A  claim  of  lien  upon  a  document 
which  is  the  evidence  of  a  debt  does  not  depend  upon  notice  given  to 
the  debtor,  because  the  retention  of  the  document  is  notice  to  an 
assignee  of  the  debt,  of  the  existence  of  an  outstanding  claim,  which 
precludes  him  from  obtaining  priority  (m). — By  sect.  27  of  the 
Companies  (Consolidation)  Act,  1908,  "no  notice  of  any  trust, 
expressed,  implied,  or  constructive,  shall  be  entered  on  the  register, 
or  be  receivable  by  the  registrar,  in  the  case  of  companies  registered 
in  England  or  Ireland."  This  does  not  affect  the  validity  of  a 
notice  given  to  a  company  of  a  transfer,  which  the  company  ought 
to  recognize  so  far  as  not  to  register  a  transfer  subsequent  in  date; 
and  as  between  two  assignments  of  the  same  registered  shares  which 
are  not   perfected  by  transfer  and  registration,  and  in  some  cases 

(e)  Bearley.  Hall  (1828),  3  Buss.  1;  Foster  v.  Cockerel!  (1835),  3  CI.  &  F.  456; 
Ward  V.  Dunoombe  (1893),  62  L.  J.  C.  881;  [1893]  A.  C.  369;  Re  Wasdale 
(1898),  68  L.  J.  C.  117;  [1899]  1  Ch.  163.  See  Lloijds  Bk.  v.  Pearson  (1901), 
70  L.  J.  C.  422;  [1901]  1  Ch.  865. 

(/)   Re  Dallas  (1904),  73  L.  J.   C.  365;    [1904]  2  Ch.   385. 

(^)  Johnstone  v.  Cox  (1880),  50  L.  J.  C.  216;   16  Ch.  D.  571. 

{K)  Calisher  v.   Forbes  (1871),  41   L.   J.  C.   56;   L.   R.   7   Ch.   109. 

(i)   Re  Holmes  (1885),  55  L.  J.  C.  33;   29  Ch.  D.  786. 

(A)  Mutual  Life  Assce.  v.   LangUij   (1876),  32  Ch.   D.   460. 

(0   Re  Freshfield's  Trusts   (1879),   11    Ch.   D.   198. 

(m)   West  of  Eiif/land  Bk.  v.  Batchelor  (1881),  51  L.  J.  C.  199.     See  Hiern  v 
Mill  (1806),  13  Vea.  114. 
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notwithstanding  registration,  the  prior  in  time  prevails  (w) ;  and 
the  company  cannot  claim  a  lien  under  their  articles  upon  registered 
shares  for  a  debt  due  to  them  from  an  unregistered  assignee  of  the 
shares  (o) ;  but  notice  of  an  assignment  precludes  the  company  from 
acquiring  a  lien  upon  the  shares  as  against  the  assignee  in  respect 
of  transactions  with  the  registered  shareholder  subsequent  to  the 
notice  (p).  By  sect.  20  of  the  Companies  Clauses  Act,  1845,  a 
company  to  which  that  statute  applies  is  not  bound  to  see  "to  the 
execution  of  any  trust,  whether  express,  implied,  or  constructive," 
to  which  any  shares  may  be  subject. — A  judgment  creditor  can  charge 
the  property  of  the  debtor  only  to  the  extent  of  his  beneficial  interest, 
and  can  gain  no  priority  over  former  charges  by  notice  of  the  judg- 
ment; and  therefore  an  attachment  of  debts  owing  to  the  judgment 
debtor  is  subject  to  prior  assignments,  though  no  notice  has  been 
given  of  them  (g) .  And  a  trustee  in  bankruptcy  takes  the  debts 
and  choses  in  action  of  the  bankrupt  only  to  the  extent  of  his 
beneficial  interest,  and  subject  to  prior  assignments;  over  which 
he  can  gain  no  priority  by  notice  to  the  debtor  (r) ;  nor  after  an 
assignment  of  debts  has  been  perfected  by  notice  to  the  debtor  can 
the  trustee  claim  them  as  remaining  in  the  order  and  disposition 
of  the  bankrupt  (s) . 

Notice  may  be  given  by  the  assignee  to  the  debtor  or  trustee 
without  writing  or  other  formality,  and  without  the  expressed  inten- 
tion of  securing  the  assignment  (f).  Notice  of  an  assignment 
received  by  the  debtor  in  a  manner  or  upon  an  occasion  which  makes 
it  his  duty  to  attend  to  it,  though  received  casually  and  without 
the  intervention  of  a  person  entitled  to  give  notice,  is  sufficient  to 
bind  the   debtor  and  to  secure  the  assignee  against  a  subsequent 

(«)  EootsY.  Williamson  (1888),  57  L.  J.  C.  995;  38  Ch.  D.  485;  Peat  v.  Clayton 
(1906),  76  L.  J.  0.  344;  [1906]  1  Ch.  659.  See  Moore  v.  North.  Western  Bk. 
(1891),  60  L.  J.  0.  627;   [1891]  2  Ch.  519. 

(o)  Re  Perkins  (1890),  59  L.  J.   Q.  B.  226;   24  Q.  B.   D.  613. 

(p)  Bradford  Bk.  v.  Briggs  (1887),  56  L.  J".   C.  364;    12  Ap.   Ca.  29. 

(?)  Robinson  v.  Nesbitt  (1868),  37  L.  J.  C.  P.  124;  L.  R.  3  C.  P.  264;  Davis 
V.  Freethy  (1890),  59  L.  J.  Q.  B.  318;  24  Q.  B.  D.  519;  Cole  v:  Eley  (1894), 
63  L.  J.  Q.  B.  682;  [1894]  2  Q.  B.  350;  Yates  v.  Terry  (1902),  71  L.  J.  K.  B. 
282;  [1902]  1  K.  B.  527. 

(r)  Glover  v.  Moore  (1869),  39  L.  J.  C.  98;  Bx  p.  Jenhs  (1902'),  71  L(.  J. 
K.  B.  465;  [1902]  1  K.  B.  719. 

(s)  Re  Irving  (1877),  47  L.  J.  Bk.  38;  7  Ch.  D.  419.     See  post,  p.  974. 

(0  Ex  p.  Agra,  Bank  (1868),  37  L.  J.  Bk.  23;  L.  E.  3  Ch.  555;  Ee  Wyatt) 
(1891),  61  L.  J.  C.  178;  [1892]  1  Ch.  188;  affirmed  nom.  Ward  i.  Dunoombe 
(1893),  62  L.  J.  C.  881;  [1893]  A.  O.  369. 

56    (2) 


884  ASSIGNMENT  OF  CONTRACTS. 

assignment  (m),  but  such  casual  notice  is  not  sufficient  to  displace  the 
priority  of  a  prior  assignment  {x) .  A  beneficiary  may  give  an  effec- 
tive notice  (^),  although,  his  title  vvfould  be  unaSected  if  he  failed 
to  do  so  {z). — The  notice  may  be  in  general  terms;  but  if  it  gives 
particulars  of  the  amount  of  the  charge  or  of  the  fund  charged,  it 
will  not  operate  constructively  beyond  the  express  terms  (a) .  By 
the  Judicature  Act,  1873,  s.  25  (6),  express  notice  in  writing  is 
required  to  make  an  assignment  of  a  debt  or  chose  in  action  effectual 
in  law  to  transfer  the  legal  right  and  remedies;  the  provision  as 
to  writing  is  imperative  and  not  directory  (&).  And  by  the  Policies 
of  Assurance  Act,  1867,  a  written  notice  of  assignment  of  a  policy 
of  life  assurance  is  required.  Where  a  fund  is  brought  into  court  a 
stop  order  must  be  put  upon  the  fund,  which  gives  priority  over 
future  notices  to  the  trustees  of  the  fund  (c) .  But  if  the  party 
entitled  to  a  fund  in  court  is  a  trustee  for  a  third  party,  notice  must 
be  given  to  the  trustee  to  secure  priority  {d)  ■  If  a  trust  fund  is 
partly  in  court  and  partly  held  by  trustees,  an  assignee  must  obtain 
a  stop  order  for  the  one  part,  and  give  notice  to  the  trustees  for  the 
other  (/) . — Notice  given  to  a  merely  expectant  debtor  before  any 
debt  is  incurred  does  not  aSect  the  order  of  priority  in  time  {g) . 
On  the  other  hand,  priority  would  be  gained  if  a  trustee  acquired 
casually  notice,  prior  to  his  appointment,  of  a  later  assignment  upon 
the  trust  fund  before  receiving  notice  of  a  prior  assignment  (h) ; 
a  strange  ruling  if  the  priority  is  awarded  to  a  subsequent  assignee 
as  a  reward  for  his  superior  diligence.  And  if  the  debtor  or  trustee 
is  under  a  contract  or  trust  at  the  time  of  the  notice,  it  is  not  material 
whether  his  liability  is  then  absolute  or  conditional;  and  the  notice 


(«)  Llotfd  V.  SanJcs  (1868),  37  L.  J.  0.  881;  L.  R.  3  Ch.  48«.  See  Saffron 
Walden  Bg.  Soc.  v.  Rayner  (1880),  49  L.  J.  C.   465;   14  Ch.  D.   406.. 

(k)   Arden  v.  Arden  (1885),  54  L.  J.  O.  655;   29  Ch.  D.  702. 

ly)  Ex  p.    Cavendish   (1902),   72   L.    J.   K.    B.    117;    [1903]    1   K.   B.    151. 

(z)   Hill  V.  Peters  (1918),  87  L.  J.  C.  584;   [1918]  2  Oh.   273. 

(«)  Re  Bright's  Trusts  (1856),  25  L.  J.  C.  449;  21  Beav.  430;  Woodburn  v. 
Grant  (1856),  22  Beav.  483. 

(6)  Stanley  v.  English  Fibres  Industries  (1899),  68  L.  J.  Q.  B.  839;  Hockley 
V.   Goldstein  (1920),  90  L.  J.  K.  B.  111. 

(c)  Swayne  v.  Swayne  (1848),  11  Beav.  463;  Pinnock  v.  Bailey  (1883),  62 
L.  J.  C.  880;  23  Ch.  D.  497.  See  lie  Holmes  (1885),  55  L.  J.  C.  35;  29  Ch. 
D.   786. 

(d)  Stephens  v.  Green  (1895),  64  L.  J.  C.  546;   [1895]  2  Ch.  148. 
(/)   Miilual   Life   Assce.    v.    Latigley    (1886),    32    Oh.    D.    460. 

ig)  Johnstone  v.  Cox  (1881),  19  Ch.  D.  17;  Re  Dallas  (1904),  73  L.  J.  0. 
365;    [1904]  2  Ch.  385. 

(A)  I-pswich  Perm.  Money  Cliih  v.  Arthy  (1920),  89  L.  J.  C.  843;  [1920] 
2  Ch.  257. 
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is  sufficient  to  secure  priority  against  the  fund,  if  and  when  it  becomes 
due  and  payable  (i) . 

Notice  of  an  assignment  may  be  given  to  an  agent  who  is  autho- 
rised by  position  or  circumstances  to  receive  it  (fc) :  as  to  the  solicitor 
acting  for  the  debtor  in  the  matter  of  the  assignment  (I) ;  but  notice 
to  a  solicitor  who  is  merely  employed  generally  by  the  debtor  is  no 
notice  to  the  latter,  unless  in  fact  communicated  to  him  (m) .  Notice 
of  assignment  of  a  policy  of  insurance  may  be  given  to  the  secretary 
of  the  company,  but  the  notice  must  be  in  writing  (n) .  Notice  may 
be  given  to  directors  of  a  company  of  a  matter  which  it  would  be 
their  duty  to  communicate  to  the  board;  provided  it  is  a  matter  of 
which  the  company  is  capable  of  taking  notice  (o) ;  and  it  seems 
that  directors  may  be  personally  affected  with  notice  and  its  con- 
sequences as  to  a  matter  which  does  not  aSect  the  company  by 
notice  (p) .  Notice  may  be  given  to  the  trustee  in  bankruptcy  of  a 
debtor,  and  to  the  liquidator  of  a  company  (q) . 

Notice  of  assignment  given  to  one  of  several  joint  debtors,  or 
partners,  or  trustees,  is  effectual  to  give  priority  to  the  assignment 
so  long  as  the  person  receiving  the  notice  continues  in  the  same 
relation  to  the  others  (r) .  "  Notice  to  one  trustee  is  sufficient,  because 
a  subsequent  incumbrancer  or  assignee  would  be  under  obligation 
to  inquire  of  every  one  of  the  trustees"  (s).  Notice  to  one,  not 
in  fact  communicated  to  the  others,  is  only  effectual  to  maintain 
priority  so  long  as  the  person  to  whom  it  is  given  remains  a  trustee  (t) . 
But  where  notice  has  been  given  to  all  the  trustees,  a  priority  gained 
by  notice  is  retained  notwithstanding  the  deaths  of  the  parties  to 

(i)  Addison  v.  Cox  (1872),  42  L.  J.  C.  291;  L.  R.  8  Ch.  76;  Srice  v.  Bannister 
(1878),  47  L.  J.  Q.  B.  722;  3  Q.  B.  D.  569;  Southwell  v.  Sootter  (1880)',  49' 
L.  J.  Ex.  356.  See  Western  Wagon  Co.  v.  West  (1891),  61  L.  J.  C.  244;  [1892] 
1  Ch.  271. 

(h)  Gardner  v.  Zachlan  (1838),  8  Z,.  J.  C.  8i2;  4  M.  &  Cr.  129;  -Bk  p.  Porisea 
Island  Bg.  Sac.  (1896),  65  I>.  J.  C.   860;    [1896]  2  Oh.   743.       i 

(0   Qale  V.  Leiois  (1846),  16  L.  J.  Q.   B.  119;    9  Q.   B.  730. 

(m)  Saffron  Walden  Bg.  Soc.  v.  Rayner  (1880),  49  L.  J.  C.  465;  14  Ch.  D. 
406. 

(n)  Alletson  v.  Chichester  (1875),  44  I^.  J.  C.  P.  153;  L.  R.  10  C.  P.  319. 
See  Policies  of  Assuranoe  Act,  1867,  ss.  3,  5. 

(o)  See   ante,    p.    8i(2,. 

(p)  See  Soc.  &en..  de  Paris  v.  Tramways  Union  (1885),  54  L.  J.  CJ.  B. 
177;    14   Q.   B.   D.    424. 

(?)   Wragge's  case  (1867),  L.   R.   5   Bq.  284. 

(r)  Smith  v.  Smith  (1833),  3  L.  J.  Ex.  42;  2  Cr.  &  M.  231;  Meiir  v.  Bell 
(1842),  11  L.  J.  0.  77;  1  Hare,  73. 

(«)  Westbury,  L.  C,  WUles  v.  Gremhill  (1861),  31  L.  J.  C.  1;  4  De  G.  F.  & 
J.  147. 

(0  Timson  v.  Ramsbottom  (1837),  2  Keen,  35;  Re  Phillips'  Trust  (1902),  72 
L.  J.  C.  94;  [1903]  1  Ch.  183. 
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whom  notice  has  been  given  (u) .  Where  one  of  several  trustees  is 
also  a  beneficiary  and  assigns  his  interest,  his  knowledge  of  the 
transaction  as  assignor  is  not  sufficient  to  protect  it,  because  he  is 
interested  to  suppress  it;  but  if  he  assigns  to  a  co -trustee,  the 
knowledge  of  the  latter  as  assignee  is  sufficient  (x) .  An  assignment 
by  the  beneficiary  of  a  fund  to  the  trustee  is  valid  against  a  subse- 
quent assignee;  and  a  subsequent  order  upon  the  trustee  to  pay  "the 
balance  due,"  was  construed  as  referring  to  the  balance  after  deducting, 
the  prior  claim  of  the  trustee  (y) . — Upon  a  change  in  the  trustees,  the 
new  trustees  are  not  affected  by  notices  previously  given  which  are  not 
in  fact  communicated  to  them;  and  it  is  not  the  duty  o£  the  new 
trustees  to  inquire  respecting  such  notices;  nor  is  it  the  practice 
of  the  court,  in  appointing  new  trustees,  to  make  inquiry,  but 
priorities  actually  acquired  are  not  affected  (z) .  It  is  not  the  duty 
of  a  trustee  either  to  the  cestui  que  trust,  or  to  an  intended  assignee, 
to  answer  inquiries  about  notices  of  prior  dealings  by  the  cestui 
que  trust;  and  if  he  does  answer  such  inquiries  in  good  faith  to 
the  best  of  his  knowledge  and  belief,  he  in  general  incurs  no  liability; 
but  if  he  makes  a  positive  statement  that  the  fund  is  unincum- 
bered, which  is  acted  upon,  he  is  estopped  from  afterwards  denying 
it  (a). 

If  an  assignor  has  a  defective  title  at  the  date  of  an  assignment 
for  value,  any  interest  which  he  may  acquire  subsequently  thereto 
in  the  property  assigned  will  be  made  available  in  equity  to  make 
the  assignment  effectual  according  to  its  purport  and  the  expressed 
intentions  of  the  parties,  notwithstanding  the  defect  in  title  is 
apparent  upon  the  face  of  the  assignment  (fe).  In  the  case  of  future 
property  or  of  an  expectancy,  the  matter  rests  in  contract  till  the 
property  is  acquired  or  the  interest  becomes  proprietary,  but  from 
that  date   the  assignment  binds  the  property  (c) .     Conversely  the 

(«)  JVard  V.  Buncombe  (1893),  62  L.  J.  C.  881;  [1893]  A.  C.  369;  lie  Wasdale 
(1898),  68  L.  J.  C.  117;    [1899]  1  Ch.  163. 

(a;)  Browne  v.  Savage  (1859),  4  Drew.  635;  Lloyds  Sk.  v.  Pearson  (1901), 
70  L.  J.  C.  422;   [1901]  1  Ch.  865. 

(y)   Ex  p.   Garrard  (1877),  46  L.   J.  Bk.   70;   5  Ch.  D.  61. 

(z)  PMpps  V.  Lovegrove  (1873),  42  L.  J.  C.  892;  L.  R.  16  Eq.  80.  See  note  (m), 
»ii^ra. 

(«)  Low  V.  Souverie  (1891),  60  L.  J.  C.  594;  [1891]  3  Ch.  82.  See  Jie  Tillott 
(1891),  61  L.  J.  C.  38;   [1892]  1  Ch.  86. 

(6)  Re  Bridgwater's  Settlement  (1910),  79  L.  J.  C.  746;  [1910]  2  Ch.  342.  See 
Drew  V.  Norbury  {Earl)  (1846),  3  Jo.  &  Lat.  267. 

(c)   Metcalfe  v.  York  {Ahp.)  (1836),  6  L.  J.  C.  65;   1  M.  &  Cr.  547;   Holroyd 
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assignee  of  a  debt  or  chose  in  action  takes  it  subject  to  all  equities 
that  may  arise  against  it  between  the  assignor  and  the  debtor  before 
notice  given  to  the  latter  of  the  assignment  (d) .  According  to  this 
rule  upon  the  assignment  of  a  mortgage  debt,  without  the  concurrence 
of  the  mortgagor,  the  assignee  stands  in  the  same  position  as  the 
mortgagee  and  can  claim  no  more  than  is  justly  due  upon  an  account 
taken  between  the  mortgagor  and  mortgagee  at  the  time  of  notice 
given  to  the  mortgagor  (e) .  And  the  assignee  of  a  bond  or  deben- 
ture of  a  company  takes  it  subject  to  the  conditions  upon  which  it 
was  given  by  the  company  to  the  assignor,  unless  the  debenture  was 
issued  in  a  negotiable  form  (/) .  Where  debentures  were  given  to 
the  promoter  of  a  company  in  payment  of  his  undertaking  to  form 
the  company,  and  were  assigned  by  him  to  several  assignees,  it 
was  held  that  a  set-off  against  the  promoter  for  unpaid  charges  was 
chargeable  against  the  assignees  of  the  debentures  rateably  (g).  By 
the  express  provisions  of  sect.  81  of  the  Bills  of  Exchange  Act, 
1882,  "Where  a  person  takes  a  crossed  cheque  which  bears  on  it 
the  words  '  not  negotiable '  he  shall  not  have,  and  shall  not  be 
capable  of  giving  a  better  title  to  the  cheque  than  that  which  the 
person  from  whom  he  took  it  had"  (h).  This  provision  does  not 
exclude  the  liability  of  the  person  on  whose  account  the  cheque  is 
drawn  on  the  ground  of  ratification  of  the  unauthorized  act  of  his 
agent  (i) . 

The  equities  chargeable  against  the  assignee  are  such  only  as 
arise  out  of  the  same  transaction  as  the  debt  and  are  available  in 
reduction  of  the  claim  of  the  assignor:  as  payment  or  satisfaction 
made  on  account  of  the  debt;  failure  of  the  consideration  for  the 
debt,  as  in  the  case  of  a  vendor  failing  to  convey  the  estate  sold  after 
assigning  the  debt  for  the  purchase-money  (fc);  defective  execution 
of  the  consideration  for  the  debt,  as  defects  in  the  quality  of  geods 

V.  Marshall  (1862),  33  L.  J.  C.  193;  10  H.  L.  C.  191;  iJ.e  Lind  (1915),  84 
L.  J.  C.  881;   [191^]  2  Ch.  345. 

(d)  Mangles  v.  Dixon  (1852),  3  H.  L.  C.  702;  Roxburyhe  v.  Cox  (1881),  50 
L.  J.  C.  772;  17  Ch.  D.  520;  Christie  v.  Taunton  #  Co.  (1893),  62  L.  J.  C.  385; 
[1893]  2  Ch.  175.  See  Re  Garwood's  Trusts  (1902),  72  L.  J.  C.  208;  [1903]  1 
Ch.  236. 

(«)  Turner  v.  Smith  (1900),  70  L.  J.  C.  144;   [1901]   1  Ch.  213. 

(/)  Financial  Corp.'s  claim-  (1868),  37  K  J.  C.  362;  L.  R.  3  Ch.  355.  See 
post,  p.  907. 

(ff)  Ex  p.  James  (1869),  38  L.  J.  0.  616;   I^.  E.   8  Eq.  225. 

{h)  G.  W.  Ry.  V.  London  #  County  M.  (1901),  70  L.  J.  K.  B.  915;  [1901] 
A.  0.  414. 

(0  Morrison  v.  L.  C.  &  W.  Bit.  (1914),  83  L.  J.  K.  B.  1202;  [1914]  3  K.  B. 
356. 

(k)  Financial  Corp.'s  claim  (1868),  37  L,.  J.  C.  362;  L.  R.  3  Eq.  355. 
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sold,  or  of  work  done  (I);  a  lien  or  Bet-ofi  arising  from  the  terms 
of  the  agreement  with  the  assignor,  as  a  banker's  lien  upon  the 
money  assigned,  or  the  lien  of  a  company  upon  shares  for  claims  on 
the  shareholder  who  has  assigned  his  shares  (to)  .  But  the  debtor 
cannot  charge  the  assignee  with  a  set-off  or  counterlaim  which  arises 
against  the  assignor  from  transactions  independent  of  the  debt 
assigned  (n) . — The  assignee  of  a  debt  also  takes  it  subject  to  any 
right  or  equity  in  the  debtor  to  avoid  it  or  have  it  set  aside  upon 
the  ground  of  fraud  or  other  sufficient  ground  (o) .  So  the  assignee 
of  a  mortgage  debt  acquires  no  right  if  the  mortgage  was  given 
by  trustees  in  breach  of  trust  to  the  knowledge  of  the  mortgagee  (p) . 
And  if  the  debt  was  originally  void,  as  being  illegal  in  matter  or 
in  form,  the  assignee  is  in  no  better  position  than  the  assignor  and 
has  no  claim;  as  in  the  case  of  bonds  issued  by  the  directors  of  a 
company  which  are  ultra  vires,  or  in  fraud  of  the  company;  and 
though  the  assignee  gave  value  for  them  and  had  no  notice  of  the 
invalidity  (q) . — The  debtor  can  assert  no  equity  against  the  assignee 
arising  out  of  any  transaction  with  the  assignor  after  receiving  notice 
of  the  assignment;  but  he  can  assert  claims  accruing  at  the  time  of 
notice  though  not  due  and  payable  until  afterwards  (r) .  And  it 
was  held  that  the  debtor  could  not  claim  against  the  assignee  for 
advances  made  to  the  assignor  after  notice  of  the  assignment  though 
the  advances  were  made  and  expended  for  the  purpose  of  com- 
pleting the  consideration  upon  which  the  debt  became  payable  (s) . 
Where  a  shareholder  assigned  debentures  of  a  company  after  the 
commencement  of  winding-up,  it  was  held  that  the  company  might 
set  off  subsequent  calls  upon  the  shares,  because  the  liability  to  con- 
tribution accrued  with  the  winding-up  and  before  the  assignment  (i). 
The  debtor  may  be  barred  of  any  equity  against  the  assignee  by 
the -conditions  of  the  original  debt  or  contract  with-  the  assignor; 
"he  may  contract  himself  out  of  the  right  of  resorting,  as  against 

(l)  Young  v.  Kitchen  (1878),  47  L.  J.  Ex.  579;  3  Ex.  D.  1,27;  Neaioundlamd 
Gov.  V.  Newfoundland  By.  (1887),  57  L.  J.  P.  C.  35;   13  Ap.  Ca.   199. 

(m)  Roxburcjhe  v,  Cox  (1881),  50  L.  J.  C.  772;  17  Ch.  D.  520;  HorsfaU  v. 
Halifax  Bh.  (1883),  52  L,.  L.  C.  599. 

(«)  Stoddart  V.   Vnion  Trust  (1911),  81  L.  J.  K.  B.  140;  [1912]  1  IC.  B.  181. 

(o)  Turton  v.  Benson  (1718),  1  P-  Wms.  496;  Graham  v.  Johnson  (1869),  38 
L.  J.  C.  374;  L.  R.  8  Bq.  36;  Judd  v.  Green  (1875),  45  L.  J.  C.  108. 

(p)   Burt  V.  Trueman  (I860),  29  K  J.  C.  902. 

(q)  Athenmum  Life  Assoe.  v.  Pooley  (1858),  28  L.  J.  C.  119;  3  De  G.  &  J. 
294.     See  Bavis  v.  Bolton  ^  Co.  (1894),  63  L.  J.  C.  743;  [1894]  3  Oh.  678. 

(r)  Jeff  ryes  v.  J<ira  Bk.  (1866),  35  L.  J.  C.  686;  L.  R.  2  Eq.  674;  Watts 
V.  Drisooll  (1901),  70  t..  J.  C.  157;  [1901]  2  Ch.  294. 

(s)   Brire  v.  Bniinixtrr  (1878),  47  L.  J.  Q.  B.  722;  3  Q.  B.  D.  569. 

(0  Ex  p.  Mackenzie  (1869),  38  L.  J.  C.  199;  L.  R.  7  Eq.  240. 
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the  assignee  of  the  creditor,  to  his  equities  against  the  creditor  him- 
self "  (u):  as  was  held  in  the  case  of  debentures  of  a  company  issued 
under  their  articles  of  association  in  payment  of  the  purchase-money 
of  estates  conveyed  to  the  company,  and  expressed  to  be  payable  to 
the  vendor  and  his  assigns  {x) .  So  where  debentures  were  issued 
to  a  person  for  the  purpose  of  raising  money,  under  a  contract  by 
him  to  indemnify  the  company,  it  was  held  to  be  contrary  to  the 
intention  of  the  parties  that  an  assignee  of  a  debenture  should  be 
met  by  a  claim  against  the  assignor  upon  the  indemnity  (y) . — The 
debtor  may  also  be  barred  by  his  own  conduct  from  setting  up 
equities  against  the  assignee .  Thus  a  company  which  did  not  inform 
the  assignee  of  a  bond,  upon  receipt  from  him  of  a  notice  of  assign- 
ment, that  the  validity  of  the  bond  was  disputed  as  having  been 
fraudulently  issued  to  the  assignor,  was  held  to  be  estopped  from 
disputing  it  against  the  assignee  (z).  And  where  the  debtor  accepted 
a  written  order  upon  him  to  pay  out  of  the  first  monej'  that  should 
come  to  his  hand  on  account  of  the  assignor,  and  delivered  it  to  the 
assignee,  he  was  held  barred  from  any  prior  claim  upon  the  fund 
as  against  the  assignee  (a).  Upon  this  principle  a  company  by 
accepting  an  assignee  of  their  debentures  or  shares,  and  registering 
him  as  proprietor,  were  held  to  be  estopped  from  disputing  his  title 
and  charging  the  debentures  with  any  liability  of  the  assignor  (6). 
And  a  corporation  who  have  issued  assignable  debentures,  though  in 
pursuance  of  an  illegal  contract  with  the  person  to  whom  they  were 
issued,  are  estopped  from  denying  their  validity  against  his  assignee 
who  has  taken  them  for  value  and  without  notice  of  the  illegality  (c). 

To  the  rule  of  the  common  law,  that  an  assignment  of  a  debt  was 
illegal  and  void  as  savouring  of  maintenance,  there  was  one  excep- 
tion, namely,  where  by  an  agreement  of  all  the  parties,  the  debtor, 
in  consideration  of  his  discharge  by  the  assignor,  bound  himself  to 
pay  the  debt  to  the  assignee.  In  effect  B.  pays  his  debt  to  C,  by 
assigning  to  him  the  debt  of  A.,  who  contracts  to  pay  C.  instead 

(«)  Holt,  L.'j.,  £a-  p.  KeiL>  Zealand  Blcj .  Corp.  (1868),  37  L.  J.  C.  418; 
L.  R.  3  Ch.  158;  Ue  Go-y  %  Co.  (1900),  69  L.  J.  C.  481;    [1900]   2  Ch.   149. 

(rr)   Iliggs  v.  i\'.  Assam  Tea  Co.  (1869),  38  L.  J.  Ex.  233;  L.  R.  4  Ex.   387. 

ly)  Dickson  v.  Swansea  Vale  Ey.  (1868),  38  L.  J.  Q.  B.  17;  L.  R.  4  Q.  B.  44. 

(z)  Brunton's  claim  (1875),  44  L.  J.  C.  450;  L.  R.  19  Eq.  302.  See  Horsfall 
V.  Halifax  Bk.  (1883),  52  L.  J.  C.  599. 

(a)  Macfarlane  v.  Lister  (1887),  57  L.  J.  C.  92;  37  Ch.  D.  88. 

lb)  Biggs  v.  N.  Assam  Tea  Co.  (1869),  38  L.  J.  Ex.  233;  L.  R.  4  Ex.  387; 
Mx  p.  Universal  Life  Assce.  (1870),  39  L.  J.  C.  829;  L.  R.  10  Eq.  458; 
Morton's  case  (1873),  42  L.  J.  C.  786;   L.  R.   16  Eq.  104. 

(c)  Webb  V.  Heme  Bay  Commrs.  (1870),  39  L.  J.  Q.  B.  221;  L.  R.  5  Q.  B. 
642.     See  Re  Momford  Canal  Co.   (1883),  52  L.  J.  C.  729;  24  Ch.  D.   85. 
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of  B.  But  unless  the  condition  of  agreement  of  all  parties  to  the 
discharge  of  the  debt  of  the  assignor  and  to  the  undertaking  of  the 
debt  to  the  assignee  is  fully  satisfied,  the  resulting  assignment  of  the 
debt  is  imperfect  {d) .  When  the  agreement  is  complete  the  assign- 
ment of  the  debt  and  authority  to  pay  the  assignee  is  final  and 
irrevocable  (e). — In  the  same  manner  an  assignment  may  be  made 
of  a  future  or  contingent  debt,  so  that  the  assignee  becomes  entitled 
and  can  recover  against  the  debtor  only  upon  satisfaction  of  the 
conditions  by  which  the  debt  becomes  absolute:  as  in  the  case  of  an 
order  upon  the  charterer  of  a  ship  to  pay  out  of  the  freight  to 
become  due  on  the  loading  and  sailing  of  the  ship;  or  an  order  for 
payment  out  of  the  price  of  future  supplies  of  goods  (/) .  An  order  for 
payment  out  of  future  rent  is  within  sect.  4  of  the  Statute  of 
Frauds  {g) . — In  the  case  of  a  debt  for  money  received  to  the  use 
of  another,  the  assent  of  the  debtor  to  the  assignment  of  the  whole, 
or  a  certain  amount  of  the  debt,  expressed  to  the  assignee,  operates 
as  an  effectual  appropriation  of  the  money  to  the  use  of  the  assignee, 
and  entitles  him  to  recover  such  money  under  a  claim  for  money 
received  to  his  use  {K) . — The  contract  or  promise  of  the  debtor  to 
pay  according  to  the  order  or  assignment  of  his  creditor,  is  a  promise 
to  pay  his  own  debt,  though  it  operates  in  discharge  of  the  debt  of 
his  creditor;  it  is  therefore  not  a  promise  to  pay  the  debt  of 
another  within  the  Statute  of  Frauds,  and  does  not  require  written 
evidence  (i) .  An  order  in  writing  upon  a  debtor  in  general  terms 
to  pay  a  sum  of  money  to  another  may  constitute  a  bill  of  exchange, 
or  order  requiring  a  stamp,  under  the  Stamp  Act  (k). — The  assign- 
ment of  a  debt  by  novation  necessarily  imports  an  assignment  of 
liability.  Other  illustrations  occur.  According  to  the  usage  of  the 
building  trade,  the  liability  of  the  building  owner  to  remunerate  his 
surveyor  is  transferred  to  the  builder  whose  tender  is  accepted  (Z). 

(d)  Cuxoi,  V.  ChnrUeij  (1824),  3  L.  J.  0.  S.  K.  B.  63;  3  B.  &  C.  591;  FHce 
V.  Easton  (1832),  2  L.  J.  K.  B.  51;  1  B.  &  Ad.  433;  Ziversidr/e  v.  Broadbenf 
(1859),  28  L.  J.  Ex.  332;  4  H.  &  N.  603;  Cochrane  v.  Green  ('1860),  30  L.  J. 
C.  P.  97;  9  C.  B.  N.  S.  448. 

(e)  Hutchinson  v.  Ileyworth  (1838),  8  L.  J.  Q.  B.  17;  9  A.  &  B.  375; 
Walker  V.  Rostron  (1842),  11  L.  J.  Ex.  173;  9  M.  &  W.  411;  Ilamilion  v.  Spottis- 
woode  (1848),  18  L.  J.  Ex.  393;  4  Ex.  200. 

(/)  Walker  v.  Rostron  (1842),  11  L.  J.  Ex.  173;  9  M.  .t  \V.  411;  HamUton  v. 
Spottiswoode  (1849),  18  L.  J.  Ex.  393;  4  Ex.  200;  Hiidxon  v.  Bilton  (1856),  26 
L.  J.  Q.  B.  27;  6  E.  &  B,  565.  See  Malcolm  v.  Scott  (1850),  5  Ex.  601;  in 
equity  (1850),  20  L.  J.  C.   17;  3  Mao.  &  G.  29. 

(f/)   Ea-p.  Hall  (1879),  48  L.  J.  B.  79;  10  Ch.  B.  615. 

(K)  Lilly  V.  Hays  (1836),  6  L.  J.  K.  B.  6;  5  A.  S;  E  548;  Griffin  v.  Weatherby 
(1868),  37   L.  J.   Q.   B.   280;   L.   E.   3   Q.   B.   753. 

(i)   Hodgson  v.   Anderson   (1825),  3   B.   &  0.   842. 

(A)   See  ante,   p.  SSO. 

(0   North  V.  Bassett  (1891),  61  L.  J.  Q.  177;   [1892]  1  Q,.  B.  333. 
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SoMK  contracts  are  negotiable  or  assignable  in  various  degrees  in 
exception  to  the  before-mentioned  rules;  either  at  common  law  or 
bj  statute. 

Bills  of  exchange  were  originally  negotiable  bj  the  custom  of 
merchants,  which  in  this  respect  was  incorporated  in  the  common 
law,  and  is  now  incorporated  in  the  Bills  of  Exchange  Act,  1882. 
The  statute  expressly  provides  (sect.  97)  that  "the  rules  of  common 
law,  including  the  law  merchant,  save  in  so  far  as  they  are  incon- 
sistent with  the  express  provisions  of  this  Act,  shall  continue  to  apply 
to  bills  of  exchange,  promissory  notes  and  cheques."  The  follow- 
ing are  the  chief  provisions  of  the  Act  relating  to  the  negotiation 
of  bills  and  notes: — 

Sect.  3  (1.)  "A  bill  of  exchange  is  an  unconditional  order  in 
writing,  addressed  by  one  person  to  another,  signed  by  the  person 
giving  it,  requiring  the  person  to  whom  it  is  addressed  to  pay  on 
demand,  or  at  a  fixed  or  determinable  future  time,  a  sum  certain  in 
money  to  or  to  the  order  of  a  specified  person,  or  to  bearer"  (a). 
— Sect.  17    (1.)  "The  acceptance  of  a  bill  is  the  signification  by 

(ff)  See  Willans  v.  Ayres  (1877),  47  L.  J.  P.  C.  1;   3  Ap.  Ca.  133;    Chamberlain 
V.  Ymmg  (1893),  63  L.  J.  Q.  B.  28;   [1893]  2  Q.  B.  206. 
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the  drawee  of  his  assent  to  the  order  of  the  drawer.  (2.)  It  must 
be  written  on  the  bill  and  be  signed  by  the  drawee.  The  mere  sig- 
nature of   the  drawee  without  additional  words  is  sufficient "  (6). 

Sect.  64.  ''The  acceptor  of  a  bill  by  accepting  it  engages  that 
he  will  pay  it  according  to  the  tenor  of  his  acceptance."  An  acceptor 
"for  honour  is  liable  to  the  holder  and  to  all  parties  to  the  bill 
subsequent  to  the  party  for  whose  honour  he  has  accepted "  (c) . 
Sect.  66  (1.)  "The  drawer  of  a  bill  by  drawing  it  engages  that 
on  due  presentment  it  shall  be  accepted  and  paid  according  to  its 
tenor,  and  that  if  it  be  dishonoured  he  will  compensate  the  holder 
or  any  indorser  who  is  compelled  to  pay  it,  provided  that  the  requisite 
proceedings  on  dishonour  be  duly  taken."  And  by  the  same  section, 
sub-sect.  (2),  the  indorser  of  a  bill  by  indorsing  it  engages  to  the 
same  effect  as  the  drawer,  to  the  holder  or  to  a  subsequent  indorser 
who  is  compelled  to  pay  (d) .  But  the  bill  must  be  complete  on 
the  face  of  it  before  a  person  can  incur  liability  as  an  indorser  under 
this  section  unless  it  is  in  the  hands  of  a  holder  in  due  course  (e). — 
In  the  case  of  an  accommodation  bill  a  person  who  has  signed  the 
bill  as  drawer,  acceptor  or  indorser  "is  liable  on  the  biU  to  a  holder 
for  value;  and  it  is  immaterial  whether,  when  such  holder  took  the 
bill,  he  knew  such  party  to  be  an  accommodation  party  or  not "  (/); 
but  the  liability  of  an  "  accommodation  acceptor "  is  as  surety 
only  (g)  ■ 

Sect.  8  (1.)  "When  a  bill  contains  words  prohibiting  transfer, 
or  indicating  an  intention  that  it  shall  not  be  transferable,  it  is 
valid  as  between  the  parties  thereto,  but  is  not  negotiable  (A). 
(2.)  A  negotiable  bill  may  be  payable  either  to  order  or  to  bearer. 
(3.)  A  bill  is  payable  to  bearer  which  is  expressed  to  be  so  payable, 
or  on  which  the  only  or  last  indorsement  is  an  indorsement  in  blank. 
(4.)  A  bill  is  payable  to  order  which  is  expressed  to  be  so 
payable,    or    which    is    expressed    to   be   payable    to    a    particular 

(b)  See  Hindlaugh  v.  Blakey  (1878),  47  L.  J.  C.  P.  345;  3  C.  P.  D.  136; 
Stae^e  v.  M'Kinlay  (1880),  5  Ap.  Ca.  764. 

(c)  Bills  of  Exchange  Act,  18S2,  s.  66;  Phillips  v.  Im  Thum  (1866),  35  L.  J. 
C.  P.  220;  L.  R.  1  C.  P.  463. 

id)  Ld.  Blackburn,  Staele  v.  Jl'Iiinlay  (I818O),  5  Ap.  Ca.  769.  As  bo  notice  of 
dishonour,  see  onie,  p.  475. 

(e)  M.  T.  Shaw  #  Co.  v.  Holland  (1913),  82  L.  J.  K.  B.  592;   [1913]  2  K.  B.  15. 

(/)  Bills  of  Exchange  Act,  1882,  s.  28. 

(y)  Sallcii  V.  Edirnrds  (1854),  34  L.  J.  Q.  B.  41 ;  4  B.  &  S.  761;  Ewin  v. 
Lancaster  (1865),  6  B.  &  S.  571. 

(A)  NaUdiial  Tils.  v.  Silke  (1890),  60  L.  J.   Q.  B.   199;    [1891]  1   Q.  B.  435. 
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person,  and  does  not  contain  words  prohibiting  transfer "  (i) . 
Sect.  7  (3.)  "Where  the  payee  is  a  fictitious  or  non-existing 
person,  the  bill  may  be  treated  as  payable  to  bearer "  (/<;). — 
Sect.  31  (1.)  "A  bill  is  negotiated  when  it  is  transferred  from  one 
person  to  another  in  such  a  manner  as  to  constitute  the  transferee 
the  holder  of  the  bill. — (2.)  A  bill  payable  to  bearer  is  negotiated 
by  delivery.  (3.)  A  bill  payable  to  order  is  negotiated 
by  the  indorsement  of  the  holder  completed  by  delivery "  (i). 
Sect  32  (1.)  "An  indorsement  must  be  written  on  the  bill  itseK 
and  be  signed  by  the  indorser.  The  simple  signature  of  the  indorser 
on  the  bill  without  additional  words  is  sufficient.  (6.)  An  indorse- 
ment may  be  made  in  blank  or  special.  It  may  also  contain  terms 
making  it  restrictive."  Sect.  34  (1.)  "An  indorsement  in  blank 
specifies  no  indorsee,  and  a  bill  so  indorsed  becomes  payable  to  bearer. 
(2.)  A  special  indorsement  specifies  the  person  to  whom,  or  to  whose 
order,  the  bill  is  to  be  payable."  Sect.  35  (1.)  "An  indorsement 
is  restrictive  which  prohibits  the  further  negotiation  of  the  bill  or 
which  expresses  that  it  is  a  mere  authority  to  deal  with  the  bill  as 
thereby  directed,  and  not  a  transfer  of  the  ownership  thereof." — 
Sect.  36  (1.)  "Where  a  bill  is  negotiable  in  its  origin  it  continues 
to  be  negotiable  until  it  has  been  (a)  restrictively  indorsed,  or 
(b)  discharged  by  payment  or  otherwise.  (2.)  Where  an  overdue 
bill  is  negotiated  it  can  only  be  negotiated  subject  to  any  defect  of 
title  afiecting  it  at  its  maturity,  and  thenceforward  no  person  who 
takes  it  can  acquire  or  give  a  better  title  than  that  which  the  person 
from  whom  he  took  it  had(m).  (4.)  Except  where  an  indorse- 
ment bears  date  after  the  maturity  of  the  bill,  every  negotiation  is 
prima  facie  deemed  to  have  been  effected  before  the  bill  was  overdue." 
Sect.  58  (1.)  "Where  the  holder  of  a  bill  payable  to  bearer 
negotiates  it  by  delivery  without  indorsing  it,  he  is  called  a  '  trans- 
feror by  delivery.'  (2.)  A  transferor  by  delivery  is  not  liable  on 
the  instrument.  (3.)  A  transferor  by  delivery  who  negotiates  a 
bill  thereby  warrants  to  his  immediate  transferee  being  a  holder  for 

(0  See  Metfer  f  Co.  v.  Decroix,  Verley  et  Cie.  (1891),  61  L.  J.  Q.  B.  205; 
[1891]  A.  C.  520. 

(h)  See  Bk.  of  England  v.  Vagliano  (1890),  60  L.  J.  Q.  B.  145;  [1891]  A.  C. 
107;  CluUon  v.  Attenborough  (1896),  66  L.  J.  Q.  B.  721;  [1897]  A.  C.  90; 
N.  and  8.  Wales  Bk.  v.  Macbeth  (1908),  77  L.  J.  K.  B.  464;    [1908]  A.  C.  137. 

(0  See  Bromage  v.  Lloyd  (1847),  16  L.  J.  Ex.  257;  1  Ex.  32;  Day  v.  Long- 
hurst  (18fl3),  62  L.  J.  C.  334. 

(m)  Stein  v.  Tglesias  (1834),  4  L.  J.  Ex.  5;  1  Cr.  M.  &  E.  565;  Ex  p.  Swan 
(1868),  L.  R.  6  Eq.  344;  Hx  p.  Oriental  Commercial  Bk.  (1870),  39  L.  J.  C. 
588;  L.  E.  5  Ch.  358.  See  Alcock  v.  Stnith  (1891),  61  L.  J.  C.  161;  [1892] 
1  Ch.  238. 
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value  that  the  bill  is  what  it  purports  to  be,  that  he  has  a  right  to 
transfer  it,  and  that  at  the  time  of  transfer  he  is  not  aware  of  any 
fact  which  renders  it  valueless." — Sect.  31  (4.)  "Where  the  holder 
of  a  bill  payable  to  his  order  transfers  it  for  value  without  indors- 
ing it,  the  transfer  gives  the  transferee  such  title  as  the  transferor 
had  in  the  bill,  and,  the  transferee  in  addition  acquires  the  right 
to  have  the  indorsement  of  the  transferer"  (w).  Sect.  37.  "Where 
a  bill  is  negotiated  back  to  the  drawer,  or  to  a  prior  indorser  or  to 
the  acceptor,  such  party  may,  subject  to  the  provisions  of  this  Act, 
re-issue  and  further  negotiate  the  bill,  but  he  is  not  entitled  to 
enforce  payment  of  the  bill  against  any  intervening  party  to  whom 
he  was  previously  liable"  (o). 

Sect.  29  (1.)  "A  holder  in  due  course  is  a  holder  who  has 
taken  (p)  a  bill,  complete  and  regular  on  the  face  of  it,  under  the 
following  conditions,  namely:  (a)  that  he  became  the  holder  of  it 
before  it  was  overdue,  and  without  notice  that  it  had  been  previously 
dishonoured;  (b)  that  he  took  the  bill  in  good  faith  and  for  value, 
and  that  at  the  time  the  bill  was  negotiated  to  him  he  had  no  notice 
of  any  defect  in  the  title  of  the  person  who  negotiated  it."  (3.)  "A 
holder  (whether  for  value  or  not)  who  derives  his  title  to  a  bill 
through  a  holder  in  due  course,  and  who  is  not  himself  a  party  to 
any  fraud  or  illegality  affecting  it,  has  all  the  rights  of  that  holder 
in  due  course  as  regards  the  acceptor  and  all  parties  to  the  bill  prior 
to  that  holder." — Sect.  38.  "The  rights  and  powers  of  the  holder 
of  a  bill  are  as  follows: — (1.)  He  may  sue  on  the  bill  in  his  own 
name.  (2.)  Where  he  is  a  holder  in  due  course  he  holds  the  bill 
free  from  any  defect  of  title  of  prior  parties,  as  well  as  from  mere 
personal  defences  available  to  prior  parties  amongst  themselves,  and 
may  enforce  payment  against  all  parties  liable  on  the  bill.  (3 .)  Where 
his  title  is  defective,  if  he  negotiates  the  biU.  to  a  holder  in  due 
course,  that  holder  obtains  a  good  and  complete  title  to  the  bill;  and 
if  he  obtains  payment  of  the  bill  the  person  who  pays  him  in  due 
course  gets  a  valid  discharge  for  the  bill." — Sect.  30  (2.)  "Every 
holder  of  a  bill  is  prima  facie  deemed  to  be  a  holder  in  due  course; 
but  if  in  an  action  on  a  bill  it  is  admitted  or  proved  that  the  accept- 
ance, issue,    or  subsequent  negotiation  of  the  bill  is  affected  with 


(n)  See  Whistler  v.  Forster  (1863),  32  L.  J.  0.  P.  161;  14  C.  B.  N.  S.  248; 
Good  V.  Wnlkcr  (1892),  61  L.  J.  Q.  B.  736;  lierdman  v.  Wli^eler  (1902),  71 
L.  J.  K.  B.  270;    [1902]  1  K.  B.  361. 

(o)   WiUcinmn  v.   XJnwin  (1861),  50  L.  J.  Q.  B.  338;   7  Q.  B.  D.  636. 

Ip)   Lemis  v.  Clay  (1897),  67  L.  J.  Q.  B.  224. 


ASSIGNABLE  CONTRACTS.  895 

fraud,  duress,  or  force  and  fear,  or  illegality,  the  burden  of  proof 
is  shifted,  unless  and  until  the  holder  proves  that  subsequent  to 
the  alleged  fraud  or  illegality  value  has  in  good  faith  been  given 
for  the  hill"  (q). 

Sect.  23.  "No  person  is  liable  as  drawer,  indorser,  or  acceptor  of 
a  bill  who  has  not  signed  it  as  such."  And  sect.  24.  "Subject  to 
the  provisions  of  this  Act,  where  a  signature  on  a  bill  is  forged  or 
placed  thereon  without  the  authority  of  the  person  whose  signature 
it  purports  to  be,  the  forged  or  unauthorised  signature  is  wholly 
inoperative,  and  no  right  to  retain  the  bill  or  to  give  a  discharge 
therefor  or  to  enforce  payment  thereof  against  any  party  thereto 
can  be  acquired  through  or  under  that  signature;  unless  the  party 
against  whom  it  is  sought  to  retain  or  enforce  payment  of  the  bill 
is  precluded  from  setting  up  the  forgery  or  want  of  authority  "  (r). 
— Upon  the  principle  of  this  enactment  where  a  bill  is  accepted  pay- 
able at  a  bank,  and  the  banker  pays  to  a  forged  indorsement,  he 
cannot  charge  his  customer  with  the  amount,  although  he  is  guilty 
of  no  breach  of  duty  to  his  customer,  giving  rise  to  an  independent 
cause  of  action,  by  reason  of  having  paid  the  bill(s);  the  banker 
can  charge  a  customer  who  is  estopped  by  his  own  negligence  in 
accepting  and   negotiating  the  bill  from  asserting  the  forgery  (i). 

Sect.  73.  "A  cheque  is  a  bill  of  exchange  dra,wn  on  a  banker 
payable  on  demand";  and  "the  provisions  of  this  Act  applicable 
to  a  bill  of  exchange  payable  on  demand  appl^  to  a  cheque  ";  accord- 
ingly a  cheque  is  negotiated  by  delivery  or  by  indorsement  in  the 
same  manner  as  a  bill  of  exchange  and  with  similar  liabilities  (u) . 
To  be  a  cheque  the  instrument  must  be  drawn  upon  some  person 
other  than  the  drawer  (»). — Sect.  74.  A  reasonable  time  is  allowed 
for  the  presentment  of  a  cheque  for  payment;  having  regard  to  "  the 
nature  of  the  instrument,  the  usage  of  trade  and  of  bankers,  and  the 
facts  of  the  particular  case";  and  if  not  presented  within  a  reason- 

(?)  See  Iloffff  V.  Skeen  (1865),  34  L.  J.  C.  P.  153;  18  C.  B.  N.  S.  552; 
Tatam  v.  Jlasler  (1889),  58  L.  J.  Q.  B.  432;   23  Q.  B.  D.  345. 

(r)  Seo  Mather  v.  Maidstone  {Lord)  (1856),  26  L.  J.  C.  P.  58;  1  C.  B.  N.  S. 
273. 

(s)  Rob-arts  v.  Tucker  (1851X  20  L.  J.  Q.  B.  270;  16  Q.  B.  560.  And  see 
8.  60,  post,  p.  898. 

(i)  Bk.  of  England  y.  Vagliano  (1890),  60  L.  J.  Q.  vB.  145;  [1891]  Ap.  Ca.  107. 

(«)  Keene  v.  Bmnl  (1860),  219  L.  J.  0.  P.  287;  8  C.  B.  N.  S.  372;  McLean 
V.  Clydesdale  Bk.  (18«3),  9  Ap.  Ca.  95. 

(k)  Ross  v.  L.  C.  ^  W.  ^  Parr's  Bk.  (1919),  88  L.  J.  K.  B.  927;  [1919]  1 
K.  B.  67,8. 


896  ASSIGNMENT  OF  CONTRACTS. 

able  time  the  holder  keeps  it  at  his  own  risk  against  loss  through  the 
delay,  as  bj  failure  of  the  banker;  the  drawer  is  discharged  of  the 
cheque  to  the  extent  of  the  loss,  and  the  holder  becomes  a  creditor, 
in  lieu  of  the  drawer,  of  the  banker  to  the  extent  of  such  dis- 
charge («/).  But  the  negotiation  of  an  overdue  cheque  does  not 
affect  the  holder  with  notice  of  a  defective  title  in  the  person  from 
whom  he  took  it,  as  in  the  case  of  taking  an  overdue  bill  of  exchange; 
the  delay  in  presentment  is  merely  a  fact  which  has  to  be  considered 
upon  the   question  of  such  notice  arising  (2) . 

A  banker  is  bound  by  the  customary  contract  with  a  customer  to 
pay  cheques  drawn  upon  him,  so  long  as  he  has  funds  of  the  customer 
applicable  to  the  purpose,  under  the  penalty  of  substantial  damages 
if  he  neglects  or  refuses  to  do  so  (a) .  But  a  cheque  does  not  operate 
as  an  assignment  of  so  much  of  the  funds  to  the  payee;  the  money 
deposited  with  a  banker  being  a  loan  at  his  absolute  disposal,  and  not 
a  trust  or  bailment  of  the  specific  fund  (6).  And  the  customer  is 
bound  to  take  such  reaisonable  precautions  in  drawing  a  cheque  as 
shall  prevent  it  from  being  fraudulently  altered,  under  penalty  of 
being  estopped  as  against  the  banker  from  disputing  a  payment 
according  to  its  actual  tenor  (c).  By  sect.  75.  "The  duty  and 
authority  of  a  banker  to  pay  a  cheque  drawn  on  him  by  his  customer 
are  determined  by  (1)  countermand  of  payment  (d),  (2)  notice  of 
the  customer's  death."  When  a  negotiable  cheque  is  paid  into  a 
bank  and  credited  to  the  customer's  account,  the  banker  becomes  a 
holder  for  value  in  due  course,  and  not  merely  agent  to  collect,  and 
he  may  sue  the  drawer  or  indprser  in  his  own  name  (e) . 

Sect.  76  (1.)  "Where  a  cheque  bears  across  its  face  an  addition 
of  (a)  the  words  '  and  company,'  or  any  abbreviation  thereof  between 
two  parallel  transverse  lines,  either  with  or  without  the  words  '  non- 
negotiable';   or   (b)  two  parallel  lines  simply,  either  with  or  with- 

(y)  See  ante,  p.  675. 

(z)  Sec  Londcm  and  County  BJc.  v.  Gromne  (18S2),  51  L.  J.  Q.  B.  224;  8 
Q.  B.  D.  2&8. 

(«)  Marzetti  v.  Williams  (ie30),  9  L.  J.  0.  S.  K.  B.  42;  1  B.  &  Ad.  415;  Rolin 
V.  Steward  (1854),  23  L.  J.  C.  P.  148;  14  C.  B.  595;  Sogers  v.  Whitei^ 
(18«9),  58  L.  J.  Q.  B.  416;  23  Q.  B.  D.  236. 

(&)  Bills  of  Exchange  Act,  18S2,  ss.  3,  73;  Bopkinson  v.  Forster  (1874), 
L.  E.  19  Eq.  74;   McLean  v.  ClytLesdale  Bk.  (18S3),  9  Ap.  Ca.  95. 

(0)  Yoimg  V.  Grote  (1827),  5  L.  J.  0.  S.  C.  P.  165;  4  Bing.  263;  London  Jt. 
Stock  Bk.  V.  Macmillan  (1918),  88  L.  J.  K.  B.  65;    [1918]  A.  0.  777. 

\d)  Curtice  v.  London  City  #  Midland  Bk.  (1907),  77  L.  J.  K.  B.  341;  [1908] 
1  K.  B.  293. 

(e)  Eo:  p.  Michdnle  (1882),  51  L.  J.  C.  462;  19  Ch.  D.  409;  McLean  v.  Clydes- 
dale Bk.  (1883),  9  Ap.  Ca.  95;  Natioiml  Bh.  v.  Silke  (1890),  60  K  J.  Q.  B.  199; 
[1891]  1   Q.  B.  435.     See  Bills  of  Exchange  (Crossed  Cheques)  Act,  1906. 
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out  the  words  '  not  negotiable ' ;  that  addition  constitutes  a  cross- 
ing, and  the  cheque  is  crossed  generally.  (2.)  Where  a  cheque  bears 
across  its  face  an  addition  of  the  name  of  a  banker,  either  with  or 
without  the  words  '  not  negotiable,'  that  addition  constitutes  a  cross- 
ing, and  the  cheque  is  crossed  specially  and  to  that  banker."  Sect.  77 
provides  that  a  cheque  may  be  crossed  generally  or  specially  and 
with  the  words  "not  negotiable,"  as  above,  by  the  drawer  or  by  the 
holder.  And  sect.  78  makes  the  crossing  a  material  part  of  the 
cheque;  which  it  is  not  lawful  for  any  person  to  obliterate  or  alter. 
— Sect.  79.  "Where  the  banker  pays  a  cheque  crossed  generally' 
otherwise  than  to  a  banker,  or  if  crossed  specially  otherwise  than  to 
the  banker  to  whom  it  is  crossed,  he  is  liable  to  the  true  owner  of 
the  cheque  for  any  loss  he  may  sustain  owing  to  the  cheque  having 
been  so  paid  "  (/).  Sect.  80.  "  Where  the  banker  on  whom,  a  crossed 
cheque  is  drawn,  in  good  faith  and  without  negligence  pays  it  to  a 
banker  or  to  the  special  banker  according  to  the  crossing,  the  banker 
paying  the  cheque  and,  if  the  cheque  has  come  into  the  hands  of  the 
payee,  the  drawer  shall  respectively  be  entitled  to  the  same  rights 
and  be  placed  in  the  same  position  as  if  payment  of  the  cheque  had 
been  made  to  the  true  owner  thereof." — Sect.  81.  "Where  a  person 
takes  a  crossed  cheque  which  bears  on  it  the  words  '  not  negotiable,'  he 
shall  not  have,  and  shall  not  be  capable  of  giving  a  better  title  to 
the  cheque  than  that  which  the  person  from  whom  he  took  it 
had"  {g). — Sect.  82.  "Where  a  banker  in  good  faith  and  without 
negligence  receives  payment  for  a  customer  of  a  cheque  crossed 
generally  or  specially  to  himself,  and  the  customer  has  no  title  or  a 
defective  title  thereto,  the  banker  shall  not  incur  any  liability  to  the 
true  owner  of  the  cheque  by  reason  only  of  having  received  such 
payment"  (A);  and  by  the  Bills  of  Exchange  (Crossed  Cheques) 
Act,  1906,  s.  1,  a  banker  receives  jDayment  of  a  crossed  cheque  for  a 
customer,  notwithstanding  he  credits  the  customer's  account  with 
the  amount  of  the  cheque  before  receiving  payment  thereof  (i) . — 

(/)  See  Smith  v.  Union  Bk.  of  London  (1875),  44  L.  J.  Q.  B.  117;  1  Q.  B.  D. 
31;   Bobbett  v.  Pinkett  (1876),  45  L.  J.  Ex.  555;   1  Ex.  D.  368. 

{g)  (?.  W.  Ry.  V.  London  and  Comity  Bk.  (1901),  70  L.  J.  K.  B.  915;  [1901] 
A.  0.  414;  Morison  v.  L.  C.  ^  W.  Bk.  (1914),  83  L.  J.  K.  B.  1202;  [1914]  3 
K.  B.  356. 

(A)  See  G.  W.  Ry.  v.  Land.  #  Co.  Bk.  (1901),  70  L.  J.  K.  B.  915;  [1901] 
A.  O.  414. 

(0  See  Capital  #  Cos.  Bk.  v.  aardon  (1903),  72  L.  J.  K.  B.  451;  [1903]  A.  0. 
240;  Akrokerri  Mi^es  v.  Economic  Bk.  (1904),  73  L.  J.  K.  B.  742;  [1904] 
2  K.  B.  465. 

L.  57 
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,-Sect.  60.  "When  a  bill  payable  to  order  on  demand  is  drawn  on 
a  banker,  and  the  banker  on  whom  it  is  drawn  pays  the  bill  in  good 
faith  and  in  the  ordinary  course  of  business,  it  is  not  incumbent  on 
the  banker  to  show  that  the  indorsement  of  the  payee  or  any  subse- 
quent indorsement  was  made  by  or  under  the  authority  of  the  person 
whose  indorsement  it  purports  to  be,  and  the  banker  is  deemed  to 
have  paid  the  cheque  in  due  course,  although  such  indorsement  has 
been  forged  or  made  without  authority  "(fc).  This  enactment  applies 
to  indorsements  purporting  to  be  made  by  an  agent  with  authority, 
though  in  fact  unauthorised  (l) .  It  does  not  protect  any  other  banker 
or  person  who  receives  the  proceeds  of  a  forged  or  unauthorised 
indorsement  through  the  banker  on  whom  the  bill  or  cheque  is 
drawn;  and  the  rightful  owner  may  recover  the  money  from  such 
receiver  (m). — A  cheque  may  be  post-dated,  subject  to  the  objection 
that  it  should  be  stamped  as  a  bill  of  exchange;  but  this  objection  can 
only  be  taken  whilst  it  remains  apparent  on  the  face  of  the  instru- 
ment, and  not  after  the  date  has  elapsed  and  it  has  become  due  and 
payable  on  demand;  and  though  the  bearer  took  it  before  it  was 
due,  and  therefore  with  notice  of  the  post-dating  (w) .  The  drawer 
of  a  post-dated  cheque  is  under  no  obligation  to  stop  its  payment 
for  the  benefit  of  a  third  party,  as  it  may  have  got  into  the  hands 
of  a   bona  fide  holder  for  value  to  whom  he  would  be  liable  (o) . 

Sect.  83  (1.)  "A  promissory  note  is  an  unconditional  promise 
in  writing  made  by  one  person  to  another  signed  by  the  maker, 
enga,ging  to  pay,  on  demand  or  at  a  fixed  or  determinable  future 
time,  a  sum  certain  in  money,  to,  or  to  the  order  of,  a  specified 
person  or  to  bearer  (p).  (2.)  An  instrument  in  the  form  of  a  note 
payable  to  maker's  order  is  not  a  note  within  the  meaning  of  this 
section  unless  and  until  it  is  indorsed  by  the  maker."  Sect.  84.  "  A 
promissory  note  is  inchoate  and  incomplete  until  delivery  thereof  to 


(k)  See  Halifax  Union  v.  Wheelwright  (1875),  44  L.  J.  Ex.  121;  L.  R. 
10  Ex.  183;  Capital  #  Cos.  Bk.  y.  Oordmi,  (1903),  72  L.  J.  K.  B.  451;  .[1903] 
A.  O.  240.     And  s&e  sect.  23,  ante,  p.  895. 

(0   Charles  v.  Blaokwell  (1876),  46  L.  J.  C.  P.  368;   2  C.  P.  D.  151. 

(ot)  Ogde-n  v.  Benas  (1874),  43  L.  J.  G.  P.  259;  L.  R.  9  C.  P.  513;  Arnold 
V.  Cheque  Bk.  (1876),  45  L.  J.  C.  P.  562;  1  C.  P.  D.  578;  Patent  Gun  Cotton 
Co.  V.  Wilsmi  (1880),  49  L.  J.  0.  P.  713;  Ross  V.  L.  C.  ^  W.  Bh.  (1919),  88 
L.  J.  K.  B.  927;   [1919]  3  K.  B.  678. 

(»)  Gatty  V.  Fry  (1877),  46  L.  J.  Ex.  605;  2  Ex.  D.  265.  See  Clarke  v. 
Roche  (1877),  47  L.  J.  Q.  B.  147;   3  Q.  B.  D.  170. 

(o.)  Ex  p.  Eiohdale  (1882),  51  L.  J.  O.  462;  19  Ch.  D.  409;  Benoe  v.  Shearman 
(1898),  67  L.  J.  C.  513;    [1898]  2  Ch.  5S2. 

{p)  KirJnvood  v.    Carroll  (1903),  72  L.  J.  K.  B.  208;    [1903]   1  K.    B.  531. 
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the  payee  or  bearer."  Sect.  88.  "The  maker  of  a  prouussory  note 
fey  making  it  engages  that  he  will  pay  it  according  to  its  tenor." — 
Sect.  86.  A  note  payable  on  demand  must  be  presented  within  a 
reasonable  time,  as  against  an  indorser,  having  regard  to  the  nature 
•of  the  instrument,  the  usage  of  trade,  and  the  facts  of  the  particular 
case;  but  it  is  not  deemed  to  be  overdue  for  the  purpose  of  affecting 
a  holder  with  defects  of  title  by  reason  of  a  reasonable  time  for 
payment  having  elapsed  (g). — Sect.  89  (1.)  "The  provisions  of  this 
Act  relating  to  bills  of  exchange  apply,  Avith  the  necessary  modifica- 
tions, to  promissory  notes.  (2.)  In  applying  those  provisions  the 
maker  of  a  note  shall  be  deemed  to  correspond  with  the  acceptor  of 
a  bill,  and  the  first  indorser  of  a  note  shall  be  deemed  to  correspond 
with  the  drawer  of  an  accepted  bill  payable  to  drawer's  order." 

A  bill  of  lading  is  the  document  signed  by  the  master  of  a  ship 
upon  the  shipment  of  goods  for  carriage,  acknowledging  the  receipt 
of  the  goods  on  board,  and  undertaking  to  deliver  them  to  the  con- 
signee "  or  to  bis  order  or  assigns,"  upon  payment  of  the  freight 
■and  satisfaction  of  the  conditions  stipulated.  By  the  common  law, 
founded  upon  the  custom  of  merchants,  the  bill  of  lading  represents 
the  goods;  and  the  indorsement  and  delivery  of  the  bill  of  lading 
by  the  shipper  or  owner  of  the  goods  presumptively  transfers  the 
property  to  the  indorsee  (r) .  But  the  contracts  contained  in  the 
bill  of  lading  for  the  carriage  and  delivery  of  the  goods  and  for 
the  payment  of  freight,  by  the  general  rule  of  common  law,  were  not 
assignable,  and  the  indorsee  could  neither  sue  nor  be  sued  in  his 
own  name  (s) . — The  common  law  rule  was  altered  by_  the  Bills  of 
Lading  Act,  1855,  which  enacts  as  follows: — By  sect.  1,  "  every  con- 
signee of  goods  named  in  a  bill  of  lading,  and  every  indorsee  of  a 
bill  of  lading  to  whom  the  property  in  the  goods  therein  mentioned 
shall  pass,  upon  or  by  reason  of  such  consignment  or  indorsement, 
shall  have  transferred  to  and  vested  in  him  all  rights  of  suit,  and 
be  subject  to  the  same  liabilities  in  respect  of  such  goods,  as  if  the 
contract  contained  in  the  bill  of  lading  had  been  made  with  himself." 
By  sect.  2,  "nothing  herein  contained  shall  prejudice  or  affect  any 
right  of  stoppage  in  transitu,  or  any  right  to  claim  freight  against 

(?)  See  ante,  p.   475. 

(r)  Uakbarrow  v.  Mason  (1787),  2  T.  E.  63;   6  East,  21;   1  Sm.  L.  0.  674. 
(s)  Thompson    v.    Dominy    (1845),    14   L.    J.    Ex.    320;     14    M.    &    W.    403; 
Howard  v.  Shepherd  (1850),  19  L.  J.  C.  P.  249;   9  C.  B.   297. 

57  (2) 
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tho  original  shipper  or  owner,  or  any  liability  of  the  consignee  or 
indorsee,  by  reason  or  in  consequence  of  his  being  such  consignee 
or  indorsee,  or  of  his  receipt  of  the  goods  by  reason  or  in  con- 
sequence of  such  consignment  or  indorsement." — By  sect.  3,  "every 
bill  of  lading  in  the  hands  of  a  consignee  or  indorsee  for  valuable 
consideration,  representing  goods  to  have  been  shipped,  shall  be  con- 
clusive evidence  of  such  shipment  as  against  the  master  or  other 
person  signing  the  same,  notvi^ithstanding  that  such  goods  or  some 
part  thereof  may  not  have  been  so  shipped,  unless  the  holder  of  the 
bill  of  lading  shall  have  had  actual  notice  at  the  time  of  receiving 
the  same  that  the  goods  had  not  been  in  fact  laden  on  board." 

A  bill  of  lading  is  not  affected  by  the  terms  of  the  charter-party 
or  any  other  liability  of  the  charterer,  except  so  far  as  it  is  referred 
to  in  the  bill  of  lading  (t);  and  a  consignee  or  an  indorsee  accepting 
the  goods  under  the  bill  of  lading  is  bound  by  that  document  only  (m). 
Hence  an  indorsee  is  presumptively  entitled  to  delivery  of  the  good& 
on  payment  of  the  freight  stipulated  in  the  bill  of  lading,  though 
a  different  rate  of  freight  is  stipulated  in  the  charter-party,  and 
though  a  lien  for  the  whole  freight  is  therein  stipulated  (x).  A  biU 
of  lading  with  the  condition  "freight  payable  as  per  charter-party  " 
binds  the  holder  to  the  charter-party  freight  for  the  goods  contained 
in  the  bill  of  lading;  but  it  does  not  incorporate  conditions  of  the 
charter-party  relating  to  demurrage,  unloading  or  other  matters  (y); 
nor  does  it  incorporate  a  stipulation  of  the  charter-party  for  a 
general  lien  for  freight  upon  the  whole  cargo  (z) .  A  bill  of  lading 
"for  delivery  to  order  against  payment  of  freight  and  other  con- 
ditions as  per  charter-party "  includes  only  the  conditions  of  the 
charter-party  which  are  to  be  performed  by  the  consignee  (a) .  If 
the  bill  of  lading  incorporates  by  reference  the  conditions  of  the 
charter-party,  and  the  conditions  of  the  two  documents  are  incon- 
sistent, the  bill  of  lading  prevails  as  between  the  shipowner  and  the 

(t)  Leduo  V.  Ward  (1888),  57  L.  J.  Q.  B.  379;  20  Q.  B.  D.  475;  Turner  v. 
Haii  Goolam  MohameA  Asam  (1904),  74  L.  J.  P.  C.  17;    [1904]  A.  C.  826. 

(»)  C/Mm>el  V.  Comfort  (1861),  31  L.  J.  C.  P.  58;  10  C.  B.  N.  S.  802.  See 
Young  v.  Moeller  (1855),  25  L.  J.  Q.  B.  94;  5  E.  &  B.  755. 

(x)  Foster  v.  Colby  (1858),  28  L.  J.  Ex.  81;  3  H.  &  N.  705;  Shand  v. 
Sandersmi  (1859),  28  L.  J.  Ex.  278;   4  H.  &  N.  381. 

iy)  Cfiapvel  v.  Comfort  (1861),  31  L.  J.  O.  P.  58;  10  C.  B.  N.  S.  802;  Fowler 
V.  Knoo-p  (1879),  48  L.  J.  Q.  B.  333;   4  Q.  B.  D.  299. 

(2)  Fry  V.  Chartered  Bk.  of  India  (1866),  35  L.  J.  C.  P.  306;  L.  R.  1 
C.  P.  689.     See  Gray  v.  Carr  (1871),  40  L.  J.  Q.  B.  257;   L.  R.  6  Q.    B.    522. 

(a)  Serraino  v.  Campbell  (1890),  60  L.  J.  Q.  B.  303;  [1891]  1  Q.  B.  283; 
Diederhhsen  v.  Farqnharson  (1897),  67  L.  J.  Q.  B.  103;  [1898J  1  Q.  B.  150; 
T.  W.  Thomas  #  Co.  v.  Portsea  R.S.  Co.  (1911),  81  L.  J.  P.  17;   [1912]  A.  0. 1. 
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shipper  oi.  the  goods  under  the  bill  of  lading  or  his  indorsee  (fe). 
And  it  is  the  duty  of  the  charterer  to  protect  the  shipowner  bj 
presenting  for  the  master's  signature,  bills  of  lading  which  accord 
with  the  terms  of  the  charter-party  (c) .  But  if  the  charterer  is 
also  the  shipper  of  the  goods,  the  contracts  being  between  the  same 
parties  must  be  construed  together  according  to  the  general  intention ; 
and  the  charter  presumptively  prevails  (d) .  An  indorsee  of  the 
bni  of  lading  may  be  affected  by  having  express  notice  of  the  charter- 
party;  as  where  he  had  himself  made  it  as  agent  for  the  charterer  (e) . 
But  a  shipper  of  goods  has  in  general  no  constructive  notice  of  a 
charter-party ;  nor  is  he  bound  to  inquire  (/) .  Where  a  bill  of 
lading  was  signed  for  goods  shipped  on  the  shipowner's  account  at 
■a  nominal  rate  of  freight,  a  buyer  of  the  goods,  to  whom  the  bill  of 
lading  was  indorsed,  was  held  entitled  to  delivery  at  the  bill  of 
lading  freight  from  a  mortgagee  of  the  ship  who  subsequently  took 
possession;  though  the  contract  of  sale  had  in  terms  assessed  a  part 
of  the  price  as  freight,  which  was  to  be  paid  upon  delivery  of  the 
goods  (g) . — The  original  shipper  of  the  goods  remains  liable  for 
the  freight,  though  he  has  indorsed  and  delivered  over  the  bill  of 
lading;  and  though  it  may  have  been  afterwards  indorsed  to  the 
shipowner  by  way  of  security  (h) .  And  where  the  consignee  named 
in  the  bill  of  lading  indorsed  it  with  the  express  condition  that  the 
indorsee  should  pay  freight  and  all  charges,  "without  recourse  to 
us,"  it  was  held  that  the  shipowner  might  refuse  to  deliver  to  such 
substituted  liability;  but  that  if  he  assented  to  the  indorsement  and 
■delivered  under  it  lie  could  not  afterwards  charge  the  consignee  (i) . 
An  indorsee  remains  liable  on  the  bill  of  lading  under  the  statute 
only  so  long  as  he  holds  the  bill,  and  if  he  indorses  it  over  with  the 
property,   his    liability  ceases  (fc).      If  he  sells  the  goods  without 

(J)  Gardner  v.  TrecfiAnann  (1885),  54  L.  J.  Q.  B.  515;  15  Q.  B.  D.  154; 
■Serraino  v.  Campbell  (1890),  60  L.  J.  Q.  B.  303;  [1891]  1  Q.  B.  283;  The 
Dmpner  (1909),  78  L.  J.  P.  90;    [1909]  P.  219. 

(e)  Kruffer  #  Co.  v.  Moel  Trymn  Ship  Co.  (1907),  76  L.  J.  K.  B.  985;  [1907] 
A    C    272 

\d)  Temperley  S.8.  Co.  v.  Smyth  (1905),  74  L.  J.  K.  B.  876;  [1905]  2  K.  B. 
791. 

(e)  Kern  v.  Beslandes  (1861),  30  L.  J.  C.  P.  297;   10  C.  B.  N.  S.  205. 

(/)  Pefik  V.  Lar»en  (1871),  40  L.  J.  C.  763;  L.  E.  12  Eq.  378;  The  Stornaway 
(1881),  51  L.  J.  Adm.  27.  Sefe  Tharsis  Sulphur  Co.  v.  Culliford  (1873),  22 
W.  R.  46. 

{g)  Keith  v.  Burrows  (1877),  46  L>.  J.  C.  801;  2  Ap.  Ca.  636.  See  Swan  v. 
Barber  (1880),  49  L.  J.  Ex.  253;  5  Ex.  D.  130. 

(A)  Fooc  V.  Nott  (1861),  30  L.  J.  Ex.  259;  6  H.  &  N.  630.  See  sect.  2,  ante, 
p.  899. 

H)  Lewii  V.  MoKee  (1868),  a8  L.  J.  Ex.  62;  L.  R.  4  Ex.  58. 

(Jc)  Smurthwaite  v.  WUHns  (1862),  31  L.  J.  C.  P.  214;  11  C.  B.  N.  S.  842. 
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indorsing  and  delivering  the  bill  of  lading  he  remains  liable  under 
the  statute  (I) . 

An  indorsement  and  delivery  of  a  bill  of  lading  as  a  pledge  for 
bills  of  exchange  or  for  an  advance  of  money  operates  by  common 
law  only,    and  does  not  pass  the  property  in  the  goods  with  the 
liabilities  under   the  statute,  so  as  to  charge  the  indorsee  with  the 
freight  (m) ;  but  if  such  indorsee  demands  and  takes  delivery  of  th& 
goods  under  the  bill  of  lading  he  becomes  bound  by  its  terms  (re) . 
So  an  indorsement  under  an  agreement  to  accept  bills  drawn  against 
the  bill  of  lading  gives  no  title  to  the  indorsee,  unless  the  condition 
of  accepting  the  bills  is  satisfied  (o).     Acceptance  of  the  bills  under 
such   agreement    gives  the  acceptor  the  right  to  have  the  bill   of 
lading  indorsed  and  delivered;  and  if  the  bill  of  lading  is  disposed 
of  contrary   to  the  agreement,  he  may  claim  the  proceeds  or  value 
of  the  goods  (p) .     It  is  not  a  usual  condition  in  such  agreements  that 
the  title  of  the  indorsee  should  further  depend  upon  his  taking  up 
the  acceptances  at  maturity  (g) . 

A  bill  of  lading  retains  its  negotiable  quality  until  discharged 
by  a  complete  delivery  of  the  goods  to  the  person  having  the  right  to 
claim  under  it  (r) .  But  the  shipowner  does  not  discharge  the  bill 
by  delivery  to  the  consignee  named  in  it,  without  the  production  of 
the  bill  (s) .  Goods  delivered  at  a  wharf  or  warehouse  to  be  held 
under  a  stop  order  for  the  freight  remain  in  the  same  position  as 
during  the  carriage  in  relation  to  the  bill  of  lading,  which  continues 
in  force  for  passing  the  property  and  liabilities  by  indorsement  until 
the  stop  is  removed  and  the  goods  duly  delivered  (i).  An  indorse- 
ment and  delivery  of  a  bill  of  lading  carries  with  it  the  right  of 
action  for  a  wrongful  delivery  of  the  goods  by  the  carrier  or  ware- 
houseman whose  duty  it  was  to  hold  the  goods  under  the  biU  of 
lading,  though  the  wrongful  delivery  took  place  before  the  indorse- 


(0   Fowler  v.   Knoop  (1879J,  4S  L.  J.  Q.  B.   333;   4  Q.  B.   D.  299. 

(m)  Sewell  v.  Burdiok  (1884),  53  L.  J.  Q.  B.  399;  10  Ap.  Ca.  74.  See  Bristol 
Bmik   V.   Midland  Ry.  (1891),  61  L.  J.   Q.  B.   115;    [1891]  2   Q.  B.  653. 

(»)   Alle,,  V.  Coltart  (1883),  52  L.  J.  Q.  B.  686;   11   Q.  B.  D.  782. 

(o)  Shtypherdtv.  Harrison  (1871),  40  L.  J.  Q.  B.  148;   L.  R.  5  H.  L.  116. 

(p')  LuUcher  V.  Cotnpioir  d'Esoompte  (1876),  1  Q.  B.  D.  709.  See  Qabarron 
V.  Kreefi  (1875),  44  L.  J.  Ex.  238;  L.  R.  10  Ex.  274;  Marabita  v.  Imp. 
Oltoimm  Blc.   (1878),  47  L.  S.  Ex.  418;   3  Ex.  D.   164. 

(y)   Covenlry  v.   Gladntone  (1867),  37  L.  J.  C.  30;   L.  R.  4  Eq.  493. 

(c)  Hatherley,  L.  C,  Unrhcr  v.  Meyers^tein  (1870),  39  L.  J.  C.  P.  187;  L.  R. 
4  n.  L.  329. 

(s)  The  Stettin  (1889),  58  L.  J.  P.  81;  14  P.  D.  142.  See  Howard  v.  Shepherd 
(1850),  19   L.  J".  C.  P.  249;   9  C.  B.  297. 

(0   Bartjer  v.    Meiierstein   (1870),  39  L.  J.  C.    P.    187;    L.   R.  4   H.  L.  317. 
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ment  (m). — Where  a  bill  of  lading  is  drawn  in  a  set  of  two  or  three, 
the  shipowner  is  discharged  by  delivering  the  goods  to  the  first 
presented  before  he  has  notice  of  the  indorsement  of  another  of  the 
set;  but  the  delivery  by  him  does  not  affect  the  right  of  property 
as  between  the  several  indorsees  (a)) .  As  between  indorsees,  the 
first  indorsee  for  value  of  one  of  the  set  acquires  a  prima  facie  title 
to  the  goods  as  against  subsequent  indorsees  of  other  bills  of  the 
set;  and  mere  notice  that  the  bill  is  one  of  a  set  is  immaterial  to 
the  priority  (?/). 

The  Bills  of  Lading  Act,  s.  2,  saves  the  right  of  stoppage  in 
■transitu  of  an  unpaid  vendor  against  the  original  shipper  or  owner. 
There  is  no  such  right  against  a  subsequent  indorsee  of  the  bill  of 
lading  who  takes  it  bona  fide  and  for  value;  and  though  it  was 
indorsed  to  him  as  security  for  a  past  debt  (2:);  and  by  sect.  10  of 
the  Factors  Act,  1889,  the  transfer  of  a  document  of  title  to  goods  to 
a  person  who  takes  the  document  "in  good  faith  and  for  valuable 
consideration  "  has  the  same  effect  (a).  But  subject  to  the  right  of 
such  indorsee  the  unpaid  vendor  may  claim  the  right  of  stoppage 
as  against  any  surplus  value  of  the  goods  beyond  the  claim  of  the 
indorsee,  or  against  any  unpaid  purchase-money  if  the  indorsee  is 
a  sub-purchaser  (6).  The  lien  of  an  unpaid  vendor  is  not  affected 
■  by  his  giving  a  bill  of  lading  or  a  delivery  order,  iso  long  as  he  remains 
in  possession  of  the  goods  as  vendor  (c) . 

The  Act,  sect.  3,  binds  the  master  or  other  person  signing  a  bill 
of  lading  to  the  indorsee  for  the  goods  therein  represented  to  have 
been  shipped  {d).  This  section  does  not  prevent  the  shipowner  from 
showing  a  discrepancy  between  the  statement  of  marks  in  a  bill  of 

(«)  Bristol  Bk.  V.  MkUand  By.  (1891),  61  L.  J.  Q.  B.  113;  [1891]  1  Q.  B. 
653. 

{x)  Barber  v.  Meyerstein  (1870),  39  h.  J.  C.  P.  187;  L.  R.  4  H.  L.  317: 
Glyn  V.   E.  #  W.  India  Bocks  (1882),  52  L.  J.   Q.   B.   146;   7  Ap.  Ca.    591. 

Iv)  Barber  v.  Meyerstein  (1870),  39  L.  J.  0.  P.  187;  L.  R.  4  H.  L.  317; 
Simders  t.  Maclean  (1883),  52  L.  J.  Q.  B.  481;   11  Q.  B.  D.  327. 

(z)  Peas^  V.  Gloahec  (1866),  35  L.  J.  P.  C.  66;  L.  R.  1  P.  C.  219;  Leask  v. 
Scott  (1877),  46  L.  J.  Q.  B.  576;  2  Q.  B.  D.  376;  Cahn  v.  Pockett's  Bristol 
Channel  Steam  Packet  Co.  (1899),  68  L.  J.  Q.  B.  '515;    [1899]  1   Q.  B.  643. 

(o)  Ant.  Jurgens  Margarinefabrieken  v.  Dreyfus  4'  Co-  (1914),  83  L.  J.  K.  B. 
1344;    [1914]   3   K.  B.  40. 

(*)  Ex  p.  GoUiny  (1880),  13  Ch.  D.  628;  Kemp  v.  Falk  (1882),  52  L.  J.  C. 
167;  7  Ap.  Ca.  573. 

(c)  Imperial  Bk.  v.  LoihImi  #  St.  Kath.  Bocks  (1877),  46  L.  J.  C.  335;  5 
Cli.  D.  200. 

{d)  Ante,  p.  898;  Smith  v.  Bedouin  Steam  Nav.  (1895),  65  L.  J.  P.  0.  8; 
"1896]  A.  C.  70;  Mamchester  Trust  Go.  v.  Furness  (1895),  64  L.  J.  Q.  B.  766; 
1895]  2  Q.  B.  539;  Saudenian  v.  Tyzack  #  Branfoot  S.Ft.  Co.  (1913),  83  L.  J". 
>.  O.  23;   [1913]  A.  C.  680. 
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lading  and  those  actually  on  the  goods  shipped,  provided  the  marks 
do  not  affect  or  denote  substance,  quality,  or  commercial  value  (e). 
He  does  not  discharge  his  liability  by  shipping  them  or  part  of  them 
by  another  ship  (/).  But  he  is  not  bound  by  an  erroneous  measure- 
ment of  the  goods  in  fact  shipped  {g).  A  bill  of  lading  with  the 
condition,  "  quantity  value  and  contents  unknown,"  presumptively, 
excludes  any  description  therein  given  as  against  the  master  signing 
it;  who  is  taken  to  accept  them  for  whatever  in  fact  they  are  {h). 

By  the  Policies  of  Assurance  Act,  1867,  s.  1,  "Any  person  or 
corporation  now  being  or  hereafter  becoming  entitled  by  assignment 
or  other  deriv;ative  title  to  a  policy  of  life  assurance,  and  possessing 
at  the  time  of  action  brought  the  right  in  equity  to  receive  and  the 
right  to  give  an  effectual  discharge  to  the  assurance  company  liable 
under  such  policy,  for  moneys  thereby  assured  or  secured,  shall  be 
at  liberty  to  sue  at  law  in  the  name  of  such  person  or  corporation  to 
recover  such  moneys." — Sect.  3.  No  assignment  shall  confer  on  the 
assignee  &rry  right  to  sue  "  until  a  written  notice  of  the  date  and 
purport  of  such  assignment  shall  have  been  given  to  the  assurance 
company  liable  under  such  policy  at  their  principal  place  of  business; 
and  the  date  on  which  such  notice  shall  be  received  shall  regulate  the 
priority  of  all  claims  under  any  assignment;  and  a  payment  hona 
fide  made  in  respect  of  any  policy  by  any  assurance  company  before 
the  date  on  which  such  notice  shall  have  been  received  shall  be  as 
valid  against  the  assignee  giving  such  notice  a^  if  this  Act  had  not 
been  passed." — Sect.  5.  "  Any  such  assignment  may  be  made  either 
by  indorsement  on  the  policy,  or  by  a  separate  instrument  in  the 
words  or  to  the  effect  set  forth  in  the  schedule  hereto,  such  indorse- 
ment or  separate  instrument  being  duly  stamped." — Sect.  6.  Every 
assurance  company  shall,  upon  the  request  in  writing  of  any  person 
by  whom  any  such  notice  was  given  deliver  an  acknowledgment  in 
writing  of  their  receipt  of  such  notice;  and  eviery  such  written 
acknowledgment,  if  duly  signed,  shall  be  conclusive  evidence  against 
the  company  of  their  having  duly  received  the  notice. 

(e)  Parsons  v.  Ne-w  Zmland  SMppinff  Co.  (1901),  70  L.  J.  Q.  B.  404;  [1901] 
1  Q.  B.  548. 

(/)  ,Smlt/i.  V.  Trcgarthen  (1887),  56  L.  J.  Q.  B.  437.  See  LUhman  v.  Christie 
(18i87),  56  L.  J.  Q.  B.  538;   19  Q.  B.  D.  333. 

(ff)  Bltinchet  v.  Pmoell's  Llantivlt  Coll.  (1874),  43  L.  J.  Ex.  '50;  L.  R. 
9  Ex.   74. 

(A)  Lebeau  v.  Gen.  Steam  Nav.  (1872),  42  L.  J.  C.  P.  1;  L.  R.  8  C.  P  88. 
See  Tully  v.  Terry  (1873),  42  L.  J.  C.  P.  240;   L.  R.  8  C.  P.  679. 
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The  effect  of  the  statute  is  restricted  to  enabling  the  assignee  to 
sue  in  his  own  name ;  it  does  not  give  the  assignee  a  better  title  than 
his  assignor,  nor  does  it  discharge  him  from  any  claims  and  equities 
subsisting  against  the  assignor  respecting  the  policy,  or  from  the 
effect  of  misrepresentation  in  obtaining  it  (i).  The  statute  binds 
the  assurance  company  as  debtors  to  pay  the  sum  assured  to  the 
assignee,  and  they  are  not  in  the  position  of  trustees,  who  can  pay 
the  money  into  court  (fc).  Where  a  policy  is  assigned  as  security 
for  a  debt,  the  assignee  may  recover  the  sum  assured  upon  his  legal 
title  by  the  assignment;  but  where  the  title  of  the  assignee  is  equitable, 
as  in  the  case  of  a  mortgage  by  deposit,  as  the  assured  retains  the 
legal  interest,  the  company  is  not  bound  to  pay  to  the  assignee 
without  the  receipt  of  the  assured  or  his  representative,  or  with- 
out a  dispensation  from  the  court  (I).  And  a  deposit  of  a  policy  of 
insurance  as  security  for  a  debt  is  not  rendered  equivalent  to  an 
assignment  within  the  Act  by  a  formal  notice  given  to,  and  acknow- 
ledged by,  the  company  (m).  And  an  agreement  to  assign  upon 
jequest  is  not  an  assignment  within  the  Act  (n).  An  indorsement 
"  I  authorise  "  a  named  person  "  and  no  other  person  to  draw  this 
insurance  in  the  event  of  my  predeceasing  her,  this  being  my  sole 
desire  and  intention  at  the  time  of  taking  this  policy  out  and  this 
my  signature  "  is  inoperative  as  an  assignment,  and  so  far  as  it  is 
an  authority  vacated  by  the  death  of  the  assured  (o).  An  express 
condition  in  the  policy  "  that  it  shall  not  be  assignable  "  excludes  it 
from  the  operation  of  the  Act;  but  it  does  not  prevent  the  assured 
dealing  with  the  beneficial  interest  in  the  policy  (p).  The  date  of 
the  notice  of  assignment  given  to  the  assurance  company  regulates 
the  priority  of  claims  for  payment  as  between  the  company  and  the 
parties  giving  the  notice;  but  it  does  not  determine  the  priority  of 
claimants  to  the  money  between  themselves  (g).  Policies  issued  by 
friendly  societies  are  also  assignable  (r). 

The  liability  under  a  policy  of  life  assurance  may  be  transferred 

(»)  See  Beet.  2;  British  Equitable  Insee.  v.  G.  W.  Ry.  (1869),  38  L.  J.  C.  314; 
iJe  Weniger's  Policy  (1910),  79  L.  J.  0.  546;    [1910]  2  Ch.  291. 

(ft)  Matthew  v.  Northern  Assce.  (1878),  47  L.  J.  C.  562;   9  Oh.  D.   80. 

(0  Solicitors  #  Gen.  Life  Aasce.  v.  Lamh  (1864),  33  L.  J.  C.  426;  2  De  G.  J. 
&  S.  251;   Curtius  v.  Caledonian  Insce.  (1881),  51  L.  -J.  O.  80;    19  0.  D.  534. 

(m)  Crossley  v.  City  of  Glasgow  Life  Assce.  (1876),  46  L.  J.  C.  65;  4  Ch.  D. 
.421;    Webster  v.  British  Empire  Assoe.  (1880),  49  L.  J.  C.   769;   15  Ch.   D.  169. 

(«)  Spencer  v.  Clarke  (1878),  47  L.  J.  C.  692;   9  Ch.  D.  139. 

(o)  Be  Williams  (1916),  86  L.  J.  C.  36;    [1917]  1  Ch.   1. 

(V)  Be  Turoan  (1888),  58  L.  J.  C.  101;   40  Ch.  D.  5. 

(?)  Nenvman  v.  Ne-wm.an  (1885),  54  L.  J.  C.  598;   28  Ch.  D.  674. 

(r)  Friendly  Societies  Act,  1875;  Friendly  Societies  Act.  1896;  Be  Griffin 
(1901),  71  L.  J.  C.  112;   [1902]  1  Ch.  135. 
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from  one  assurance  company  to  another  by  the  agreement  of  all 
parties  operating  as  a  novation,  or  by  acceptance  by  the  assured 
of  the  liability  of  the  transferee  company  in  place  of  the  original 
company,  which  acceptance  must  now  be  sanctioned  by  the  court 
by  force  of  the  Life  Assurance  Companies  Act,  1907,  s.  13  (s). 

By  the  Marine  Insurance  Act,  1906,  ss.  50,  51,  which  codifies  the 
law  and  in  part  embodies  the  provisions  of  the  Polioies  of  Marine 
Assurance  Act,  1868,  a  marine  policy  (that  is  generally,  a  pfflicy 
upon  ship  goods  or  profits  arising  therefrom  or  liability  to  com- 
pensate a  person  for  losses  arising  from  maritime  perils)  is  assignable, 
unless  it  contains  terms  expressly  prohibiting  assignment,  and  it  is 
in  terms  enacted:  "  Where  a  marine  policy  has  been  assigned  so  as 
to  pass  the  beneficial  interest  in  such  policy,  the  assignee  of  the  policy 
is  entitled  to  sue  thereon  in  his  own  name;  and  the  defendant  ia 
entitled  to  make  any  defence  arising  out  of  the  contract  which  he 
would  have  been  entitled  to  make  if  the  action  had  been  brought  in 
the  name  of  the  person  by  or  on  behalf  of  whom  the  policy  was- 
efiected  "  (t).  The  right  to  raise  any  defence  available  against  the 
original  assured  does  not  include  a  set-off  or  counterclaim  (u). 

If  the  owner  of  a  ship  or  goods  has  effected  a  policy  of  insuranca 
upon  the  subject-matter,  and  assigns  his  property  in  the  ship  or 
goods  without  assigning  or  agreeing  to  assign  the  policy  to  the 
buyer,  he  cannot  recover  for  a  subsequent  loss  in  his  own  right  (a;). 
No  particular  form  need  be  observed  to  effect  a  valid  assignment  of 
a  marine  policy  (</);  and  it  may  be  inferred  from  the  circumstances 
that  the  parties  have  agreed  to  assign  the  policy,  as  where  it  is 
delivered  upon  the  sale  of  the  subject-matter,  or  where  upon  a  sale 
and  purchase,  the  price  is  fixed  by  reference  to  the  insurance,  as  a 
purchase  c.  i.  f.  (i.e.,  cost,  insurance,  freight);  but  regard  must  be 
had  to  the  terms  of  the  contract  of  sale  to  ascertain  whether  this  result 
was  intended  or  not  (2).     But  an  assignment  may  be  made  of  the 

(s)  Sae  ante,  p.  S92, 

(<)  SwM  V.  Maritime  Insoe.  (1906),  76  L.  J.  K.  B.  160;  [1907]  1  K.  B.  116;. 
Wm.  PickersgUl  ^  Sons  v.  London  ^  Prov.  iMnr.  cj-  'Gen.  Insoe.  (1912),  82  L.  J. 
K.  B.  130;    [1912]  3  K.  B.  6U. 

(«)  See  Pellas  v.  Neptioir  Marine  Insoe.  (1879),  49  L.  J.  O.  P.  153;  5 
C.  P.  D.  34. 

(«)  Marine  Insurance  Act,  1906,  s.  51 ;  Powles  v.  Innes  (1843),  12  L.  J.  Ex. 
163;  11  M.  &  W.  10;  North  of  England  OUoake  Co.  v.  •.irnJwnqel  Insoe.  (1875), 
44  L.  J.  Q.  B.  141;   L.  R.  10  Q.  B.  249. 

(y)  Marine  Insurance  Act,  1906,  s.  51. 

(s)  Marine  Insurance  Act,  1906,  s.  51;  Icmides  v.  Hnrfoid  (1859),  29  L.  J.  Ex.. 
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policy  with  all  rights  under  it  after  a  loss  for  which  an  action  has 
accrued,  upon  which  the  assignee  may  sue  under  the  statute;  as  in 
the  case  of  the  sale  of  cargo  during  the  Voyage  with  the  insurance, 
whether  lost  or  not  lost;  or  upon  the  sale  of  a  ship  after  partial 
loss  (a). 

By  the  Companies  Clauses  Consolidation  Act,  1845,  ss.  38—49, 
mortgages  and  bonds  may  be  issued  by  a  company  under  the  Act, 
which  are  transferable  by  deed  and  registration  in  the  books  of  the 
company;  and  an  action  must  be  brought  in  the  name  of  the  trans- 
feree (6).  By  the  Mortgage  Debenture  Act,  1865,  and  the  Amend- 
ment Act,  1870,  mortgage  debentures  upon  real  securities  may  be 
issued  by  companies,  which  are  transferable  by  indorsement  and 
registration. — By  the  Local  Loans  Act,  1875,  s.  5,  local  authorities 
may  raise  loans  by  the  issue  of  debentures  payable  to  bearer  and 
transferable  by  delivery;  and  by  sect.  6,  may  issue  debenture  stock 
with  registered  title,  and  with  a  certificate  entitling  the  bearer  to  the 
stock  and  transferable  by  delivery. 

A  debenture  or  bond  of  a  company  does  not  import  any  charge 
upon  the  property  of  the  company,  unless  expressly  mentioned  to 
be  so  charged;  and  a  debenture  which  charges  all  the  current  property 
of  the  company  for  the  time  being  gives  no  specific  charge  upon  any 
portion,  which  would  prevent  the  company  dealing  with  it  within 
its  powers  (c) .  And  where  a  debenture  contains  a  clause  prohibiting 
a  charge  in  prioritj'  over  that  created  by  the  debenture,  the  clause  is 
ineffective  as  against  a  purchaser  for  value  without  notice  (d).  But 
debenture  holders,  whether  the  debentures  have  been  issued  or  only 
'agreed  to  be  issued,  are  entitled  to  priority  over  execution  creditors 
who  have  not  realised  their  debts,  as  to  property  covered  by  the 
debentures  (e).     Debentures  of  a  company,  though  secured  upon  the 

36;  Salli  v.  Vniverml  Marine  Insce.  (1862),  31  L.  J.  O.  313;  4  De  G.  F.  &  J. 
1;  LamcUmer  v.  Astser  (1905),  74  L.  J.  K.  B.  659;  [1905]  2  K.  B.  184; 
Strass  v.  Spillers  ^  Bakers,  Ltd.  (1911),  80  L.  J.  K.  B.  1218;  [1911]  2  K.  B. 
759. 

(a)  Marine  Insiirance  Act,  1906,  s.  51;  Lloyd  v.  Flemmg  (1872),  41  L.  J. 
Q.  B.  93;  L.  R.  7  Q.  B.  299. 

{b)   Vertue  v.   Last  Anglian  Ry.   (1850),  19  R.  R.   235;   5  Ex.  280. 

(c)  Wheatley  v.  Silkstoiie  Coal  Co.  (1885),  54  L.  J.  O.  778;  29  Ch.  D.  715; 
Re  Home  and  Hella-rd  (1885),  54  L.  J.  C.  919;  29  Ch.  D.  736;  Subbiick  v. 
Eelmg  (1887),  56  L.  J.  C.  53fi;  Btimton  v.  Electrical  Engineering  Corp.  (1892),. 
61  L.  J.  0.  256;   [1892]  1  Ch.  434. 

{d)  English  and  Scottish  Merc.  Insoe.  v.  Brwntcm  (1892),  62  L.  J.  Q.  B.  136; 
[1892]  2  Q.  B.  700;  Re  Cmtell  and  Brown  (1897),  67  L.  J.  C.  169;  [1898] 
1  Ch.  315.     See  Wilson  v.  Kelland  (1910),  79  L.  J.  C.  580;   [1910]  2  Oi.  306. 

(e)  Re   Opera   Co.    (189a),  60  L.   J.   C.   839;   [1891]   3   Oh.  260;  Taunton   v. 
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goods,  chattels  and  effects  of  the  company  for  the  time  being,  are 
excepted  from  the  application  of  the  Bills  of  Sale  Acts  (/).  An 
instrument  issued  by  a  company  entitled  "  a  debenture  "  expressed 
to  be  payable  to  a  person  or  order,  with  coupons  for  interest  attached, 
was  held  to  be  insufficiently  stamped  with  a  promissory  note  stamp, 
and  to  require  a  debenture  stamp  under  the  Stamp  Act,  1870;  though 
no  definition  of  a  debenture  is  given  in  that  Act  or  elsewhere  {g). 

The  certificates  of  ownership  of  shares  and  stock  of  companies 
which  are  transferable  by  deed  and  registration  are  not  negotiable, 
and  convey  no  title  by  delivery ;  but  as  a  general  rule  the  production 
of  the  certificate  is  a  condition  of  obtaining  registration,  and  a  deed 
of  transfer  duly  executed  with  delivery  of  the  certificate  gives  a  title 
to  registration,  and  an  equitable  title  to  the  shares  or  stock  to  the 
transferee  Qi). — Scrip  certificates  of  shares  in  a  company,  purporting 
to  entitle  the  bearer  to  be  registered  as  the  holder  upon  payment  of 
the  amount  of  the  shares,  are  transferable  by  delivery  according  to 
mercantile  usage,  and  convey  a  good  title  to  a  transferee  who  takes 
them  bona  fide  and  for  value  (i).  And  in  general  a  person  who 
negotiates  an  instrument  purporting  to  be  transferable  by  delivery 
is  estopped  by  the  representation  on  the  face  of  it  from  disputing  the 
title  of  a  bona  ftde  holder  for  value,  though  the  instrument  is  not 
in  itself  negotiable  (fc). 

By  the  National  Debt  Act,  1870,  s.  26,  "  A  stockholder  may  obtain 
&  stock  certificate,  that  is,  a  certificate  of  title  to  his  stock  or  any  part 
thereof,  with  coupons  annexed,  entitling  the  bearer  of  the  coupons 
to  the  dividends  on  the  stock."  By  sect.  32,  "  a  stock  certificate, 
unless  a  name  is  inscribed  therein,  shall  entitle  the  bearer  to  the 
stock  therein  described,  and  shall  be  transferable  by  delivery."     The 

Wanvickshh-e  (Sheriff)  (1895),  64  L.  J.  C.  497;  [1895]  2  Oh.  319;  Saveij  v. 
WUliams,on  (1898),  67  L.  J.  Q.  B.  699;  [1898]  2  Q.  B.  194;  Simultaneous  Print- 
ing Synd.  V.   Fowerak^  (1901),  70  L.  J.   Q.  B.  453;    [1901]  1   Q.  B.   771. 

(/)  See  Bills  of  Sale  Act,  1882,  s.  17;  Re  Standard  Co.  (1891),  60  L.  J.  C. 
292;    [1891]   1  Ch.  627. 

{g)  British  India  Co.  v.  Inland  Revenue  (1881),  50  L.  J.  Q.  B.  517;  7 
Q.  B.  D.  165.     See  Re  Bodman  (1891),  61  L.  J.  C.  31. 

(h)  Soc.  Gen.  de  Paris  v.  Walker  (1885),  55  L.  J.  Q.  B.  169;  11  Ap.  Ca.  20. 
See  Williams  v.  Colonial  Bh.  (1888),  57  L.  J.  C.  826;  38  Ch.  D.  388;  Rainford 
V.  .lames  Keith  #  Blachman  Co.  (1905),  74  L.  J.  C.  531;  [1905]  2  Ch.  147; 
Lindlar's  ease  (1910),  79  L.  J.  0.  193;    [1910]  1  Ch.  312. 

(J)  Rumhall  v.   Metrop.  Bk.  (1877),  46  L.  J.  Q.  B.   346;   2  Q.   B.  D.  194. 

(^)  Per  cur.  Goodwin  v.  Robarts  (1876),  45  L.  J.  Ex.  748;  1  Ap.  Ca.  476; 
Rumball  V.  Metrop.  Bk.  (1877),  46  L.  J.  Q.  B.  346;  2  Q.  B.  D.  194;  Boston  v. 
London  .Jf.  Stock  Bk.  (1887),  56  L.  J.  C.  569;  34  Ch.  D.  95;  Baker  v.  Notting- 
ham Bk.  (1891),  60  L.  J.  Q.  B.  542;  Bechiianahiid  Exploration  Co.  v.  London 
Triidhig  Bk.  (1898),  67  L.  .J.  Q.  B.  986;    [1898]  2  Q.  B.  658. 
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bearer  of  a  stock  certificate  may  convert  the  same  into  a  nominal 
certificate,  which  is  then  not  transferable,  by  inserting  therein  the 
name  of  some  person. — Dividend  warrants  issued  by  the  Bank  of 
England,  which  are  drawn  payable  to  the  stockholder  named,  and 
bearing  a  receipt  to  be  signed  by  him  before  issue,  are  payable  to 
bearer  as  against  the  bank,  but  are  not  negotiable  by  delivery  with 
the  effect  of  passing  the  title  as  against  the  true  owner  (l). — Exchequer 
bills,  which  are  drawn  in  blank  and  payable  to  bearer,  are  negotiable 
and  give  a  good  title  by  delivery  to  a  bona  fide  holder  (m).— Postal 
orders  are  not  negotiable  in  form,  being  payable  to  the  signed  receipt 
of  a  named  payee;  nor  are  they  made  negotiable  by  the  regulation 
that  they  are  payable  through  a  banker  without  the  signature  of  the 
payee;  but  they  are  discharged  by  payment,  to  whomsoever  paid  (n). 
Bonds  and  scrip  of  foreign  governments,  purporting  to  be  payable 
to  bearer,  are  negotiable  by  general  custom  of  merchants  (o);  but 
bonds  of  this  kind  without  the  interest  coupons  attached,  are  held 
to  require  a  special  custom  to  prove  them  to  be  negotiable  (p) .  And 
generally  the  court  will  give  effect  to  an  established  usage  to  treat 
particular  securities  as  negotiable  {q) . 

{1}  Partridge  v.    Bank  of  England  (1846),  15  L.  J.   Q.   B.  395;   9   Q.   B,   393. 

(».)   Wookey  v.   Pole   (1820),  4  B.  &  Aid.   1. 

(«)  Fine  Art  Soo.  v.  Union  Bk.  (1886),  56  L.  J.  Q.  B.  70;   17  Q.  B.  D.   705. 

(o)  Gorgier  v.  Mieville  (1824),  2  L.  J.  0.  S.  K.  B.  206;  3  B.  &  C.  45; 
Goodwin  v.  Robarts  (1876),  45  L.  J.  Ex.  748;   1  Ap.  Ca.  746. 

{•p)  Picker  v.  London  #  CoMnty  Bk.  (1887),  56  L.  J.  Q.  B.  299;  18  Q.  B.  D. 
515. 

(?)  Edelstein  v.  Sc/mler  (1902),  71  L.  J.  K.  B.  572;    [1902]  2  K.  B.  144. 
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Chapter  III. 
COVENANTS  RUNNING  WITH  LAND. 

PASS 

Covenants  running'  with  land — benefit  of  coyenant — burden  of 
covenant 911 

Covenants  between  lessor  and  lessee — covenants  running-  with 
reversion  by  32  Hen.  8,  c.  34 — parol  tenancies    914 

What  covenants  run  with  the  land — covenants  for  title— for  rent 
and  services — for  renewal  of  lease — covenants  and  conditions 
against  assignment    917 

Covenants  to  repair — covenants  relating  to  use  of  land — covenants 
restrictive  of  trading  —collateral  covenants 921 

Covenants  running  with  incorporeal  hereditaments — with  reversion 
by  estoppel — covenants  in  lease  of  personal  chattels 924 

Assignee  of  terra — uuderlessee — mortgagee — executor  as  assignee. .     926 

Assignee  of  reversion — mortgagee  of  reversion — reversioner  of 
leases  under  powers — merger  of  reversion    928 

Severance  of  reversion — severance  of  demise   930 

Liability  of  lessee  after  assignment  of  term — rights  of  lessor  after 
assignment  of  reversion — continuance  of  liability  of  assignee  of 
term — indemnity  of  assignor  by  assignee 931 

Assignment  in  equity  of  benefit  of  covenant — of  burden  of  cove- 
nant— purchaser  with  notice  of  covenant — restrictive  and  affirma- 
tive covenants — constructive  notice    93S 

Certain  covenants  relating  to  the  title  or  to  the  use  of  land  are  said 
to  run  with  the  land,  because  the  benefit,  and  in  some  eases  the  burden, 
of  the  covenants  pass  upon  a  conveyance  of  the  land  to  which  they 
relate.  Covenants  become  thus  annexed  to  the  possession  of  land 
by  rules  of  common  law  and  by  statute;  and  they  also  may  become 
binding  upon  the  possessor  upon  principles  of  equity.  Although  the 
covenants  are  in  such  a  form  as  to  run  with  the  land,  they  may  be 
sued  on  as  covenants  in  gross  by  or  against  the  original  parties  (a). 
Covenants  run  with  the  land  at  common  law  for  or  against  the 
possessor  by  reason  of  the  relation  of  the  matter  of  the  covenant  to 
the  land,  without  express  limitation  of  the  terms  of  the  covenant  to 

(a)  Russell  v.  Stohes  (1791),  1  H.  Bl.  562;  Stuart  v.  Joy  (1903),  73  L.  J. 
K.  B.  97;  [1904]  1  K.  B.  362;  S.  E.  Ry.  v.  Associated  Portland  Cement  Manuf. 
(1909),  79  L.  J.  K.  B.  150;  [1910]  1  K.  B.  22;  Milbourn  v.  Lyons  (1914),  83 
L.  J.  C.  737;  [1914]  2  Ch.  231.  See  Bieleford  v.  Parson  (1848),  17  L.  J.  C.  P. 
192;  5  C.  B.  920. 
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the  heirs  or  executors  or  assigns  of  the  parties  (b) ;  and  on  the  other 
hand,  covenants  which  by  this  rule  would  run  with  the  land  may,  by 
force  of  the  expressions  used,  be  restricted  in  operation  to  matters 
arising  during  the  life  or  the  possession  of  the  covenantor,  or  other 
limited  time  (c).  It  is  necessary  that  there  should  be  a  covenant 
valid  in  point  of  law;  it  is  not  sufficient  that  it  should  be  entered 
into  witli  respect  to  land  {d) .  Covenants  running  with  land  are  not 
restrioted  by  the  rule  against  perpetuities,  which  applies  only  to 
limitations  of  estates  and  interests  in  property  (e).  These  covenants 
are  peculiar  to  land,  and  there  is  no  analogous  transfer  of  liability 
or  benefit  in  the  case  of  chattels  (/). 

By  the  common  law  the  benefit  of  covenants  running  with  land 
passes  to  the  grantee  or  assignee  of  the  land  in  all  cases:  as  the  cove- 
nants for  title  and  for  further  assurance  in  a  deed  of  conveyance  in 
fee  which  pass  to  the  heir  or  assignee  of  the  grantee,  who  may  sue 
in  his  own  name  or  in  his  own  right;  and  the  same  rule  applies  to 
the  covenants  implied  by  force  of  sect.  7  of  the  Conveyancing  Act, 
1881  (g);  and  the  covenant  for  quiet  enjoyment  in  a  lease  which 
runs  with  the  demised  land  for  the  benefit  of  the  executor  of  the 
lessee  or  of  his  assignee  for  the  time  being  (h) .  Where  land  is  granted 
in  fee  to  the  covenantor,  the  benefit  of  his  covenant  may  be  made  to 
run  with  land  which  the  covenantee  has  retained,  and  to  which  the 
covenantor  is  a  stranger  in  title,  and  which  the  covenantor  has  not 
conveyed  to  the  covenantee  (i);  but  this  right  can  only  be  exercised 
in  respect  of  freehold  land  of  which  the  covenantee  is  seised  at  the 
date  of  the  conveyance  (fc).    In  the  case  of  a  lease,  it  is  essential  that 

(b)  Sacheverell  v.  Froggatt  (1671),  2  Wms.  Saund.  751;  MinshuU  v.  Oakes 
(1858),  27  L.  J.  Ex.  198;  2  H.  &  N.  793;  Me  Robert  Stephenson  #  Co.  (1915), 
84  L.  J.  C.  563;   [1915]  1  Ch.  802.     See  now  Conveyancing  Act,  1881,  a.  58. 

(c)  Gaskin  v.  Balls  (1879),  13  Ch.  D.  324;  Re  Fawcett  and  Holmes  (1889),  58 
L.  J.  C.  763;  42  Ch.  D.  150;  Uuller  v.  Trafford  (1900),  70  L.  J.  C.  72;  [1901]  1 
Ch.  54. 

(at)   Napief  v.   Williams  (1911),  80  L.  J.  C.  298;   [1911]  1  Ch.   361. 

(e)  L.  #  S.  W.  Ry.  v.  Gomm  (1882),  51  L.  J.  C.  530;  20  Ch.  D.  562; 
Mackenzie  v.  Childers  (1889),  59  L.  J.  C.  194;  43  Oh.  D.  265;  Re  Ashforth 
(1905).  74  L.  J.  0.  361;  [1905]  1  Ch.  535;  S.  E.  Ry.  v.  Associated  Portland 
Cement  Manuf.  (1909),  79  L.  J.  C.  150;   [1901]  1  Oh.  12. 

(/)   MoGruther  v.   Pitcher  (1904),  73  L.  J.  C.  653;    [1904]   2  Ch.   306. 

Ig)  Middlemore  v.  Goodale  (1638),  Oro.  Oar.  603;  David  v.  Sabin  (1893),  62 
L.  J.  C.  347;  [1893]  1  Ch.  523. 

(A)  Noke  V.  Awder  (1594),  Cro.  Eliz.  373;  Campbell  v.  Lewis  (1820),  2 
B.   &  Aid.   392. 

(i)  The  Prior's  case,  Y.  B.  42  Edw.  III.  fo.  3,  cited  Spencer's  case  (1584),  5 
Co.  17  b;  1  Sm.  L.  C.  52;  S.  E.  Ry.  v.  Associated  Portland  Cement  Manvf. 
(1909).  79  L.  J.  K.  B.  150;  [1910]  1  K.  B.  12.  See  Ives  v.  Brown  (1919),  88 
L.  J.  0.  373;  [1919]  1  Oh.  314. 

(/O  Milbourn  v.  Lyons  (1914),  83  L.  J.  C.  737;  [1914]  2  Ch.  231;  L.  C.  C. 
V.  Allen  (1914),  83  L.  J.  K.  B.   1695;   [1914]  3  K.   B.  642. 
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there  should  be  privity  of  estate  between  the  covenantor  and  cove- 
nantee. If  a  person  having  no  interest  in  the  land  grants  a  lease, 
and  the  covenants  are  made  with  him  and  his  assigns,  the  true  owner 
of  the  land  cannot  maintain  an  action  on  the  covenants  although  they 
are  of  such  a  character  as  to  run  with  the  land  (I);  but  a  lease  by  a 
stranger  operates  by  estoppel  between  the  parties,  and  this  estate  will 
establish  a  sufficient  privity  of  estate  to  support  an  action  by  the 
parties  or  their  representatives  (m).  If  the  owner  of  the  land  does 
not  execute  the  lease  there  is  no  estate  to  which  a  covenant  can 
attach  (n) ;  unless  there  is  a  contract  to  grant  a  lease  of  which  specific 
performance  would  be  granted  (o);  or  unless  the  action  is  maintain- 
able under  seot.  5  of  the  Real  Property  Act,  1845  (p) .  In  conveyances 
operating  under  the  Statute  of  Uses  in  which  the  covenants  for  title 
are  made  with  the  grantee  to  uses,  the  statute  transfers  the  seisin 
with  the  covenants  to  the  uses  as  they  arise,  whether  limited  by  the 
deed  or  by  subsequent  appointment;  but  covenants  made  with  a 
person  to  whom  a  use  is  limited,  pass  with  his  estate  only.  Hence  if 
land  is  limited  to  such  uses  as  the  purchaser  shall  appoint  and  in 
default  of  appointment  to  him  in  fee,  covenants  for  title  pass  with' 
his  estate,  but  not  with  estates  appointed  under  his  power,  because 
the  appointment  defeats  his  estate  with  which  the  covenants  run  (g). 
"  At  the  common  law  the  benefit  of  covenants  made  upon  a  purchase 
runs  with  the  land,  but  not  the  burden,  except  in  the  case  of  a  lease, 
when  the  assignee  would,  as  a  matter  of  course,  refer  to  the  lease 
itself,  and  find  the  restriction  set  down  "  (r).  But  another  possible 
explanation  is  that  this  distinction  was  introduced  by  the  Statute  of 
Quia  Emptores,  which  applies  to  alienations  of  the  fee  and  not  to 
grants  of  a  particular  estate  (s).  As  mentioned  before,  upon  a  con- 
veyance of  land  in  fee  the  grantor  may  obtain  a  covenant  from  the 
grantee  in  respect  of  other  land  of  the  grantor,  and  the  benefit  of 
this  covenant  will  run  with  the  land  so  retained  by  the  grantee, 

(0  Webb  V.  Sussell  (1789),  3  T.  E.  393;  Co.  Lit.  385  a. 

(m)  Cuthbertson  v.  Irving  (1860),  29  L.  J.   Ex.  485;   6  H.   &  N.   135. 

(n)  Pitman  v.   Woodbury  (18A8),  3  Ex.  4. 

(o)   Walsh  V.  Lonsdale  (1882),  52  L.   J.  C.   2;   21  Ch.  D.   9. 

{p)  See  Forster  v.  Elvet  Coll.  (1908),  77  L.  J.  K.  B.  521;  [1908]  1  K.  B.  629; 
affd.  nom.  Dyson  v.   Forster   (1908),  78  L.   J.  K.   B.   246;    [1909]  A.   C.    98. 

iq)  Roach  v.  Wadham  (1805),  6  East,  289.  See  Gilbert,  Uses,  by  Sugd.  185, 
n.  (9);  and  see  Isherwood  v.   Oldknow  (1815),  3  M.  &;  S.  382. 

(r)  Per  cur.  DenneM  v.  Atherton  (1872),  41  L.  J.  Q.  B.  167;  L.  R.  7  Q.  B. 
326;  Mellish,  L.  J.,  Leech  v.  Schweder  (1874),  L.  R.  9  Oh.  475;  Austerberry 
Y.  Oldham  (1886),  55  L.  J.  C.  633;  29  Oh.  D.  750. 

(s)  Leake,  Law  of  Laud,  pp.  12,  29. 
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although  the  burden  does  not  run  with  the  land  conveyed,  and  is, 
as  regards  the  covenantor,  a  collateral  covenant;  if,  however,  the 
covenantor  is  a  corporation,  the  covenant  may  be  enforced  until  the 
corporation  is  dissolved  (t).  But  the  grantor  of  the  fee  could  not 
obtain  a  covenant  running  with  the  land,  in  respect  of  land  of  a 
stranger  to  the  title  (m).  This  seems  to  confirm  the  view  that  these 
covenants  depended  in  some  measure  upon  the  power  to  create  tenure 
which  the  before-mentioned  statute  of  Quia  Emptores  abolished.  So 
where  a  tenant  in  fee  simple  granted  a  rent-charge  out  of  the  land 
and  covenanted  to  pay  the  same,  and  afterwards  conveyed  away  the 
land,  the  covenant  was  held  to  be  a  mere  personal  liability,  which 
did  not  pass  with  the  conveyance  or  bind  the  grantee  at  law  (ar). 
Where  land  was  conveyed  in  fee  in  consideration  of  a  rent-charge 
out  of  it  and  of  a  covenant  by  the  grantee  to  the  grantor  to  erect  and 
keep  in  repair  buildings  upon  it,  it  was  held  that  the  covenant  did 
not  pass  with  the  land  so  as  to  bind  an  assignee  of  the  grantee  (t/). 
The  effect  of  the  Statute  of  Sewers  (23  Hen.  8,  c.  5)  is  to  impose  a' 
statutory  burden  upon  the  land,  by  which  owners  for  the  time  being 
may  bo  made  to  contribute  a  rateable  proportion  of  the  cost  of  main- 
taining sea-walls  (z).  But  where  the  purchaser  or  assignee  of  the 
land  is  affected  by  notice  of  the  covenants,  the  court,  upon  equitable 
principles,  will  restrain  him  from  using  the  land  in  a  manner 
inconsistent  with  them  (a). 

By  the  common  law  the  burden  as  well  as  the  benefit  of  covenants 
which  run  with  the  land,  if  contained  in  a  lease,  pass  to  the  assignee 
of  the  term,  by  reason  of  the  privity  of  estate  with  the  lessor;  but 
such  covenants  did  not  pass  to  an  assignee  of  the  reversion  until 
made  or  declared  to  do  so  by  the  statute  32  Hen.  8,  o.  34  (6).    There 

(0  S.  E.  Ry.  V.  Associated  Portland  Cemetit  Manuf.  (1909),  79  L.  J.  K.  B. 
150;  [1910]  1  K.  B.  12.  The  point  was  probably  concluded  by  the  Prior's  case, 
cited  in  Spencer's  case  (1684),  5  Co.  at  p.  17  b;  1  Sm.  L.  C.  52;  religious  commu- 
nities being-  at  that  date  corporations.  See  Home's  case,  Y.  B.  4  Hen.  IV. 
6  b.,  also  cited  in  Spencer's  case,  and  per  Finohden,  Hecleer  v.  Provost  of  Cam- 
bridge, Y.  B.  M.  14  Hen.  VIII.  at  fo.  3. 

(it)  Home's  case,  cited  as  Anonymons  in  Spencer's  case  (1584),  6  Co.  at  p. 
18  a;   2  Sm.  L.  C.  52. 

(a;)  Brewster  v.   Kitchin  (1697),   1   Ld.   Eaym.   317;    12  Mod.    166. 

(y)  Milnes  v.  Sranch  (1816),  5  M.  &  S.  411;  Haywood  v.  Brunswick  Bg.  Soc. 
(1881),  51  L.  J.  Q.  B.  73;  8  Q.  B.  D.  403. 

(z)  Bex  V.  Essex  Commrs.  (1823),  1  L.  J.  0.  S.  K.  B.  169;  1  B.  &  0.  477. 
See  Seg.  v.  Fobbing  Commrs.  (1886),  56  L.  J.  M.  O.  1;  11  App.  Oa.  449;  Hard- 
mnn  v.  Child  (1885),  54  L.  J.  C.  695;  28  Oh.  D.  712. 

(ff)  See  post,  p.  935. 

(6)  Spencer's  case  (1584),  5  Co.  16;  2  Sm.  X,.  C.  62;  Thursby  v.  Plant  (1669), 
1  Wms.  Saund.  300. 
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must  bo  an  actual  demise;  an  agreement  for  a  lease,  whether  under 
seal  or  by  writing,  is  insufficient  notwithstanding  sect.  10  of  the 
Conveyancing  Act,  1881  (c).  Where  the  question  arises  between 
landlord  and  tenant  it  is  essential  that  there  should  be  a  defined 
subject-matter  to  which  the  covenant  can  attach  {d) ;  and  that  subject- 
matter  must  be  land,  or  an  interest  in  land ;  but  an  incorporeal  here- 
ditament conferring  no  interest  in  the  land,  as  a  rent,  is  not  a 
sufficient  subject-matter  (e).  It  was  formerly  thought  that  these 
covenants,  if  occurring  in  leases,  were  restricted  in  operation  to  cases 
where  the  act  to  be  done  on  the  property  demised  was  for  the  benefit 
of  the  demised  property,  but  it  has  been  held  recently  that  a  covenant 
will  run  with  the  land  notwithstanding  that  the  benefit  is  to  accrue 
to  persons  who  have  no  interest  in  the  property  demised  (/) . — Tenure 
is  also  essential  in  order  that  covenants  may  run  with  the  land  as 
between  lessor  and  lessee  (g).  If  the  lessee  grants  an  interest  which 
does  not  exhaust  his  entire  interest  under  the  lease,  there  is  no  privity 
of  estate  between  the  owner  of  the  particular  estate  so  created  and 
the  original  lessor,  but  only  between  the  owner  of  the  particular  estate 
and  his  immediate  lessor  (h).  On  the  other  hand,  if  a  freehold  rever- 
sion in  fee  be  broken  up  in  interest,  there  is  no  break  in  the  tenure, 
for  an  immediate  particular  estate  of  freehold  and  a  freehold 
reversion  constitute  but  one  seisin,  and  upon  that  seisin  the  term 
was  originally  dependent  (i).  Where  the  lessee  aliens  part  of  the 
property  leased,  there  is  no  break  in  the  tenure  (fc);  and  conversely 
the  assignee  of  the  reversion  expectant  upon  the  determination  of 

(c)  Manchester  Brewery  v.  Coombs  (1901),  70  L.  J.  C.  811;  [1901]  2  Ch.  608; 
Purc/iMse  V.  Lichfield  Brewery  (1915),  84  L.  J.  K.  B.  742;   [1915]  1  K.  B.   184. 

(d)  Flight  V.  Glossop  (1835),  4  L..  J.  C.  P.  268;  2  Bing.  N.  C.  125.  See 
Frank  Warr  #  Co.,  Ltd.  v.  L.  C.  C.  (1904),  73  Li.  J.  C.  362;  [1904]  1  K.  B. 
713. 

(e)  Milnes  v.  Branch  (1816),  5  M.  &  S.  411;  Martyn  v.  Williams  (1857)',  26 
L.  J.  Ex.  117;  1  H.  &  N.  817;  Haywood  v.  Bnmsmiok  Perm.  Bg.  Soo.  (1«81'), 
51  L.  J.  Q.  B.  73;  8  Q.  B.  D.  403;  Hastings  {Lord)  v.  N.  E.  Ry.  (1898),  67 
L.  J.  C.  590;  [1898]  2  Ch.  674;  McGruther  v.  Pitcher  (1904),  78  L.  J.  C. 
653;   [1904]  2  Ch.  306. 

(/)  Forster  v.  Elvet.  Coll.  (1908),  77  L.  J.  K.  B.  521;  [1908]  1  K.  B.  629; 
affd.  nom.  Dyson  v,  Forster  (1908),  78  L.  J.  K.  B.  246;  [1909]  A.  C.98.  See 
post,   p.   917. 

•(?)  White  V.  Southend  Hotel  Co.  (1897),  66  L.  J.  C.  387;  [1897),  1  Oh.  767; 
Muller  V.  Traford  (1900),  70  L.  J.  C.  72;  [1901]  1  Ch.  54;  Dmoar  v.  Goodman 
(1908),  78  L.  J.  K.  B.  209;  [1909]  A.  0.  72. 

(h)  Derby  {FarV)  v.  Taylor  (1801),  1  East,  502;  Dewar  v.  Goodman  (1908), 
78  L.  J.  K.  B.  209;   [1909]  A.  0.  72. 

(j)  Jttoe  V.  Hemmings  (1616),  2  Bulstr.  281;  Ishenvood  v.  Old/enow  (1813),  3 
M.  &  S.  382;  Wright  v.  Burroughes  (1846),  16  L.  J.  0.  P.  6;  3  C.  B.  685.  See 
Leake,  Law  of  Land,  pp.  32,  34. 

(k)  Palmer  v.  Edwards  (1783),  1  Dougl.  186,  n.;  White  y.  Southend  Hotel 
Co.  (1897),  66  L.  J.  C.  387;  [1897]  1  Oh.  767. 
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the  lease  in  part  of  the  property  may  maintain  an  action  (I) .  There 
is  no  equitable  remedy  founded  upon  possession  and  enjoyment  of 
the  property  against  a  person  who  is  not  in  law  and  in  fact  an 
assign  of  the  lessee  (m). — The  statute  of  32  Hen.  8,  c.  34,  applies 
only  to  covenants  of  a  kind  that  run  with  the  term  at  common  law, 
and  does  not  extend  to  collateral  covenants;  so  that  if  the  covenant 
be  such  that  the  lessor  could  sue,  or  be  sued  by,  the  assignee  of  the 
lessee  at  common  law,  the  assignee  of  the  lessor  can  sue  or  be  sued 
on  a  similar  covenant  under  the  statute  {n).  If  tenants  in  common 
execute  a  joint  lease  with  covenants  to  them  jointly,  the  covenants 
will  not  pass  to  the  assignee  of  the  share  of  one  of  them;  so  if  tenants 
in  common  demise  severally,  and  the  covenants  are  made  to  them 
jointly,  or  if  joint  tenants  demise  and  the  covenants  are  made  with 
one  severally,  such  covenants  do  not  run  with  the  reversion  (o),  but 
it  has  been  held  that  where  a  lease  is  made  by  parties  entitled  for 
several  interests,  they  or  the  survivors  may  join  in  an  action  of 
covenant  against  the  lessee  or  his  assigns  {p). 

The  above  rule  of  the  common  law  by  which  covenants  run  with 
the  land  demised  for  and  against  an  assignee  of  the  lease  applied 
only  to  covenants  in  indentures  of  lease,  and  not  to  simple  contracts 
contained  in  parol  agreements  of  tenancy  (g) .  And  the  above  statute 
of  32  Hen.  8,  in  which  covenants  are  made  to  run  with  the  reversion, 
applied  in  terms  only  to  indentures  of  lease,  and  had  no  application 
to  parol  tenancies  (r).  By  force  of  the  Judicature  Act,  1873,  the 
tenant  under  a  parol  executory  agreement  for  a  lease,  if  the  right  to 
specific  performance  by  or  against  him  has  not  been  lost,  is  to  be 
regarded  as  a  tenant  claiming  under  a  deed  (s);  but  as  the  parties 
to  a  contract  alone  can  sue  or  be  sued  upon  it  in  equity  (t),  there  is 

(1}  Twynam  v.  PicTeard  (1818),  2  B.  &  A.  105;  Swansea  (Corp.)  v.  Morgan 
(1882),  52  L.  J.  Q.  B.  340;  10  Q.  B.  D.  48;  Roberts  v.  Holland  (1893),  62  L.  J. 
Q.  B.  621;  [1893]  1  Q.  B.  665. 

im)  Cox  V.  Bishop  (1857),  26  L.  J.  C.  389;  8  De  O.  M.  &  G.  815;  Ramage 
V.  Womaok  (1899),  69  L.  J.  Q.  B.  40;  [1900]  1  Q.  B.  116. 

{n)  Spencer's  case  (1684),  5  Oo.  16;  2  Sm.  L.  C.  52;  per  our.  Martyn  v.  Wil- 
liams (1857),  26  L.  J.  Ex.  121;  1  H.  &  N.  817;  Kmdersley,  V.-C,  Xorval  v. 
Pa&coe  (1864),  34  L.  J.  C.  85. 

(o)  Thompson  v.  Hahewill  (1865),  35  L.  J.  C.  P.  18;   19  C.  B.  N.  S.   713.    • 

Ip)  WaTcefield  v.  Brown  (1846),  15  L.  J.  Q.  B.  373;  9  Q.  B  209;  Magnay  v. 
Edwards  (1853),  22  L.  J.  C.  P.  170;   13  C.  B.  479. 

(?)  MlioU  V.  Johnson  (1866),  36  L.  J.  Q.  B.  44;  L.  E.  2  Q.  B.  120. 

(>•)  Standen  v.  Chrismas  (1847),  10  Q.  B.  135;  16  L.  J.  Q.  B.  265.  See  Bick- 
ford  V.  Parson  (1848),  17  L.  J.  C.  P.  192;  5  C.  B.  930;  Smith  v.  Eggington 
(1874),  43  L.  .J.  C.  P.  140;  L.  R.  9  C.  P.  145;  AlloocJe  v.  Moorhome  (1882), 
9  Q.  B.  D.  366. 

(s)   Walsh  V.  Lonsdale  (1882),  52  L.  J.  C.  2;  SI  Ch.  D.  9 

(0  Tasher  v.  Small  (1837),  5  L.  J.  C.  321;  3  Mac.  &  G.  63. 
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no  remedy  against  the  assignee  of  the  lessee  by  parol  (u).  But  if, 
after  the  determination  of  a  lease  by  parol  by  lapse  of  time  the  parties 
have  agreed  to  continue  upon  the  terms  of  the  original  agreement, 
which  might  be  evidenced  by  payment  and  acceptance  of  rent,  a 
renewed  tenancy  may  be  implied  between  the  parties  importing  the 
original  terms,  and  if  the  term  or  reversion  be  assigned,  and  rent 
paid  by  the  assignee  and  accepted,  he  may  sue  or  be  sued  in  his  own 
name  and  right  as  upon  a  new  lease  («/).  The  burden  of  covenants 
now  run  with  the  land  and  with  the  reversion  in  the  case  of  parol 
leases  by  force  of  the  Conveyancing  Act,  1881,  ss.  10,  11  and  12  (z). 
The  above  rules  were  formerly  restricted  to  covenants  which  in 
their  matter  related  to  the  land  demised  and  not  to  collateral 
matters  (a);  or,  as  it  was  variously  described,  "when  the  covenant 
extends  to  a  thing  in  esse  parcel  of  the  demise  "  (b) ;  when  it  "  touches 
and  concerns  "  the  thing  demised  (c)  or  the  "  profits  "  of  the  land  {d); 
when  it  "  tends  to  the  support  and  maintenance  of  the  thing 
demised"  (e);  "if  it  affects  the  nature,  quality,  or  value  of  the 
thing  demised,  independently  of  collateral  circumstances;  or  if  it 
affects  the  mode  of  enjoying  it  "  (/).  But  it  has  been  held  recently 
that  upon  a  demise  of  mines  the  benefit  of  a  covenant  for  payment 
of  damages  for  subsidence  of  the  superjacent  land  runs  with  the  super- 
jacent land,  and  the  burden  with  the  mines,  not  only  where  the 
owner  of  the  superjacent  land  is  also  owner  of  the  mines,  but  where 
he  is  a  stranger  to  the  title  to  the  mines  (g).  The  question  is  of 
more  than  academical  interest,  because,  although  the  surface  owners 
may  have  a  remedy  for  damage  caused  by  subsidence  (h),  the  measure 

(u)  Purchase  v.  Lichfield  Brewery  (1914),  84  L.  J.  K.  B.  742;  [1915]  1 
K.  B.  184.  See  Manchester  Brewery  v.  Coombs  (1901),  70  L.  J.  C.  814;  [1901] 
2  Ch.  608. 

{y)  Buckworth  v.  Simpson  (1835),  4  L.  J.  Ex.  104;  1  Cr.  M.  &  R.  834; 
Arden  v.  Sullivan  (1850),  19  L.  J.  Q.  B.  268;  14  Q.  B.  832;  Cornish  v.  Stubbs 
(1870),  39  L.  J.  C.  P.  202;  L.  E.  5  0.  P.  334. 

(z)  Cole  V.  Kelly  (1940),  89  L.  J.  K.  B.  819;   [1920]  2  K.  B.  106. 

(a)  Phillips  V.  Miller  (1875),  44  L.  J.  C.  P.  265;  L.  R.  10  C.  P.'  420; 
Dewar  v.  Goodman  (1908),  78  L.  J.  K.  B.  209;    [1909]  A.  0.  72. 

(S)  Spencer's  case  (1584),  5  Co.  16;   1  Sm.  L.  C.  52. 

(e)  Per  cur.  Martyn  v.  Williams  (1857),  26  L,.  J.  Ex.  117;   1  H.  &  N.  82S. 

id)  Per  cur.  Williams  v.  Earle  (1868),  37  L.  J.  Q.  B.  231;  L.  R.  3  Q.  B.  749. 

(e)  Per  cur.  Sampson  v.  Easterby  (1829),  9  B.  &  C.  505;  affirmed  nom.  Easterb^f 
V.  Sampson  (1830),  6  Bing.  644;  1  Or.  &  J.  105. 

(/■)  Bllenborough,  C.  J.,  Congleton  (Corp.)  v.  Pattison  (1808),  10  Bast,  135; 
per  cur.  Ackroyd  v.  Smith   (1850),  19  I>.   J.  C.   P.   315;    10  C.   B.   187. 

(g)  Fbrster  v.  Elvet  Coll.  (1908),  77  L.  J.  K.  B.  521;  [1908]  1  K.  B.  629; 
affd.  nom.  ]>yson  v.  Forster  (1908),  78  L.  J.  K.  B.  246;  [1909]  A.  C.  9«.  See 
Aspden  v.  Seddon  (1876),  46  L.  J.  Ex.  353;  1  Ex.  D.  496. 

(A)  Darley  Main  Coll.  v.  Mitchell  (1886),  55  L.  J.  Q.  B.  529;  11  Ap.  Ca. 
629. 
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of  damage  is  not  necessarily  the  same.  In  the  case  adverted  to  the 
question  arose  upon  sect.  5  of  the  Real  Property  Act,  1845,  of  which 
the  material  words  are:  "  under  an  indenture  executed  after  the 
1st  day  of  October,  1845,  the  benefit  of  a  condition  or  covenant, 
respecting  any  tenements  or  hereditaments,  may  be  taken,  although 
the  taker  thereof  be  not  named  a  party  to  the  same  indenture."  In 
the  Court  of  Appeal  it  was  held  that  this  provision  could  only  apply 
to  covenants  running  with  the  land,  and  this  view  seems  to  be  justified 
having  regard  to  the  rules  of  interpretation  applied  to  statutes 
designed  to  amend  the  law  (i),  but  in  the  House  of  Lords  doubts 
were  expressed  whether  the  language  of  the  section  did  not  embrace 
all  covesants,  whether  they  ran  with  the  land  or  not.  Both  courts, 
however,  held  that  the  covenant  was  one  which  ran  with  the  land  to 
the  extent  above  stated.  It  is  true  that  at  the  common  law,  upon 
a  conveyance  in  fee  the  benefit  of  services  could  be  reserved  affecting' 
other  lands  of  the  conveying  party,  but  the  burden  could  not  be 
made  to  run  with  the  land  conveyed  probably  by  reason  of  the  Statute 
Quia  Mmptores  (k).  But  there  was  a  material  distinction  between 
the  tenure  of  a  freeholder  and  of  a  leaseholder.  An  estate  of  free- 
hold, whether  for  life  or  of  inheritance,  was  recoverable  by  an  assize 
or  other  real  action,  whereas  a  leaseholder's  only  remedy  was  an  action 
for  the  ejectment  in  which  he  did  not  recover  the  land,  but  only 
damages  until  the  end  of  the  reign  of  Edward  IV.  (l). — Covenants 
for  title  and  for  quiet  enjoyment  in  a  conveyance  in  fee  and  in  a 
lease  run  with  the  land,  and  pass  with  the  estate  of  the  covenantee, 
whether  express,  or  implied  in  a  conveyance  by  force  of  the  Convey- 
ancing Act,  1881,  s.  7  (m).  A  covenant  by  a  lessor  to  indemnify 
his  lessee  against  breaches  of  covenants  in  a  superior  lease  is  not 
equivalent  to  a  covenant  for  quiet  enjoyment,  and  does  not  run  against 
an  assignee  of  the  reversion  (n). — Acknowledgments  for  the  produc- 
tion of  title  deeds  run  with  the  land  in  favour  of  a  subsequent 
purchaser;  and  the  burden  of  such  covenants  runs  with  the  land  with 
which  they  are  retained  (o). — A  covenant  in  a  lease  to  pay  the  rent 
reserved  runs,  as  to  the  burden  of  it,  with  the  term;  and,  as  to  the 

(i)  See  Heydon's  case  (1584),  3  Co.  7  b. 

(h)  See  ante,  p.  913. 

(I)  See  Leake,  Law  of  Land,  pp.  31,  34,  42. 

(m)  Middlemore  v.  Goodale  (1638),  Cro.  Car.  503;  Campbell  v.  Lewis  (1820), 
3  B.   &  Aid.   392;   David  v.  Sabin   (1893),  62  L.   J.   0.   347;    [1903]  1  Ch.  523. 

(«)   Doughty  v.   Bowmnii   (,1848),   17   L.   J.   Q.   B.   Ill;    11   Q.   B.   444. 

(o)  See  Conveyancing  Act,  1881,  s.  9.  And  see  as  to  covenants  for  the  like 
purpose,  Sugden,  Vend.  &  Puroh.  480,  11th  ed.  See  Barclay  v.  Raine  (1823), 
1  Sim.  &  S.  449;   Fniv  v.  Ayers  (1826),  4  L.  J.  O.  S.  C.   166;   2  Sim.  &  S.  533. 
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benefit  of  it,  with  the  reversion;  the  law  transfers  the  covenant  as 
incident  to  the  rent  (p).  A  reservation  in  a  lease  of  a  suit  to  a  mill 
of  the  lessor,  has  been  held  to  import  a  covenant  to  render  such  service 
and  to  be  incident  to  the  reversion  at  common  law  and  pass  to  the 
assignee,  but  a  similar  result  would  have  followed  upon  a  bare  covenant 
between  strangers,  a  suit  to  a  mill  being  a  peculiar  and  anomalous 
right  (q). 

A  covenant  for  renewal  of  a  lease  runs  with  the  term,  and,,  as  to 
the  burden  of  it,  with  the  reversion  (r).  A  covenant  to  renew  at 
the  request  of  the  lessee  entitles  his  executors  to  a  renewal  at  their 
request  (s);  but  a  request  during  the  term  is  a  condition  precedent 
to  the  liability  (i).  An  agreement  with  a  tenant  to  grant  a  new 
lease  upon  certain  specified  terms,  when  required  to  do  so,  is  assign- 
able; it  passes  to  the  trustee  in  bankruptcy  of  the  tenant,  who  also 
may  assign  it  to  a  purchaser  (?<).  But  a  covenant  to  renew  a  lease 
with  all  the  covenants  of  the  former  lease  presumptively  does  not 
import  that  the  new  lease  is  to  contain  a  like  covenant  for  renewal  (x). 
Where  a  lease  was  granted  to  two  persons  containing  joint  and  several 
covenants  by  the  lessees,  and  a  covenant  by  the  lessor  to  grant  a  new 
lease  at  the  end  of  the  term  subject  to  the  same  covenants,  and  one 
of  the  lessees  assigned  his  interest  in  the  lease  to  the  other;  it  was 
held  that  the  lessor  was  not  bound  to  grant  a  new  lease  to  the  one 
only,  having  stipulated  for  covenants  of  both  in  the  renewed  lease  («/). 
— Upon  the  like  principle  a  proviso  in  a  lease  for  determining  it  by 
notice  to  be  given  by  either  party  runs  with  the  term  and  with  the 
reversion,  so  as  to  entitle  the  assignee  of  either  to  act  upon  it  (z). 
This  right  is  now  applicable  to  parol  leases  by  sect.  10  of  the  Con- 
veyancing Act,  1881,  and  by  sect.  2  of  the  Conveyancing  Act,  1911, 
the  assignee  of  the  reversion  maj^  take  advantage  of  a  forfeiture 
occurring  before  he  acquired  his  title  unless  previously  waived  or 
released. 

(p)  Saoheverell  v.  Froggatt  (1671),  2  Wms.  Saund.  751;  N.  E.  Ry.  v.  Has- 
tings (1900),  69  X..  J.  C.  516;  [1900]  A.  C.  260. 

(?)  Vyvyan  v.  Arthur  (.1823),  1  L.  J.  0.  S.  K.  B.  138;  1  B.  &  C.  410.  See 
Coryton  v.  Lithebye  (1670),  2  Wms.  Saund.  361,  and  notes. 

(»•)  Best,  J.,  Vernon  v.  Smith  (18121),  5  B.  &  Aid.  11.  See  Mailer  v.  Trafford 
(1900),  70  L.  J.  0.  72;   [1901]  1  Ch.  54. 

(s)  Eyde  v.  SUnner  (1723),  3  P.   Wms.  196;   4  Y.   &  C.  Ex.  562. 

(0  Nicholson  V.  Smith  (1883),  52  L.  J.  C.   191;   22  Cli.  D.  640. 

(«)  Buckkmd  v.  Papillon  (1866),  36  L.  J.  C.  81;  L.  R.  2  Ch.  67. 

(k)  Copper  Mining  Co.  v.  Beach  (1823),  13  Beav.  478;  Swinburne  v.  Milburn 
(1884),  54  L.  J.  Q.  B.  6;  9  Ap.  Ca.  844;  Lewis  v.  Stephenson  (1898f),  67  L.  J. 
Q.  B.  296. 

{y)  Finch  v.    Underwood  (1876),  45  L.   J.  C.   522;   2  Ch.   D.   3.10. 

(z)  Roe  V.  Hayley  (1810),  12  East,  464.  Seeiife  HolHs'  Hasp.  Trnstccs  v.  Hague 
(1899),  68  L.  J.  O.  673;   [1899]  2  Ch.  540. 
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An  option  to  purchase  the  freehold  reversion  expectant  on  the 
determination  of  the  lease  does  not  run  with  the  land  if  the  land  be 
not  settled  {a).  In  the  case  of  land  in  settlement,  a  tenant  for  life 
may  grant  a  building  lease,  or  agreement  for  a  building  lease,  con- 
taining an  option  to  purchase,  to  be  exercised  at  any  time  within  an 
agreed  number  of  years  not  exceeding  ten  (&);  and  in  this  case  it  is 
binding  on  the  settled  land,  and  enforceable  against  those  entitled 
in  remainder  (c). 

A  covenant  by  the  lessee  that  he  and  his  assigns  will  not  assign, 
underlet,  or  part  with  the  possession,  without  the  consent  of  the  lessor, 
runs  with  the-  term,  and  the  lessor  can  sue  an  assignee  of  the  lease  for 
a  breach  of  it  by  him  {d).  Being  in  derogation  of  the  estate  of  the 
lessee,  it  receives  a  strict  interpretation  and  is  not  to  be  inferred  from' 
the  use  of  equivocal  expressions;  it  is  not  a  "  usual  covenant "  to  be 
inserted  in  a  formal  lease  (e).  The  covenant  applies  only  to  assign- 
ments of  the  legal  estate  (/) .  An  underlease  is  not  within  a  covenant 
not  to  assign  which  presumptively  refers  to  the  whole  interest  {g). 
In  practice  it  is  usual  to  insert  a  provision  that  the  consent  shall  not 
be  withheld  in  the  case  of  a  respectable  and  responsible  assignee;  this 
is  not  an  independent  contract  but  a  qualification  on  the  covenant  {h) . 
Where  a  lessee  under  a  lease  containing  a  covenant  not  to  let  or 
assign  without  consent  of  the  lessor  agreed  with  his  consent  to  grant 
an  underlease  upon  the  like  terms  as  in  the  original  lease ;  the  agree- 
ment was  construed  as  importing  that  the  covenant  against  assignment 
in  the  underlease  should  be  subject  to  the  consent  of  the  immediate 
lessor  only,  and  not  to  that  of  the  original  lessor  (i). — An  assignment 
is  valid  to  pass  the  term,  though  it  may  be  a  breach  of  the  covenant 

(o)   Woodall  V.   Clifton  (1905),  74  L.  J.  O.  555;   [1905]  2  Ch.  257. 

(J)   Settled  Land  Act,  1889,  s.   2. 

(e)   Settled  Land   Act,   1882,   s.   31,   sub-s.   2. 

{d)  Williams  y.  Earle  (1868),  37  L.  J.  Q.  B.  231;  L.  E.  3  Q.  B.  739;  McEacharn 
V.  Colton  (1901),  71  L.  J.  P.  C.  20;  [1902]  A.  C.  104.  See  West  v.  Dobb 
(1870),  39  L.  J.  Q.  B.  190;  L.  R.  6  Q.  B.  460;  Grove  v.  Portal  (1902),  71 
L.  J.  C.  299;  [1902]  1  Oh.  727. 

(e)  BucMand  v.  PapUlon  (1866),  36  L.  J.  C.  81;  L.  R.  2  Ch.  67;  J)e  Soysa 
{Lady)  v.  De  Pless  Pol  (1911),  81  L.   J.  P.   C.   126;    [1912]  A.   C.    194. 

(/)  Cox  V.  Bishop  (1857),  26  L.  J.  C.  389;  8  De  G.  M.  &  G  815;  Gentle  v. 
PaulMer  (1900),  69  L.  J.  Q.  B.  777;  [1900]  2  Q.  B.  267.  See  Homage  v. 
Womack  (.1899),  69  L.  J.   Q.  B.  40;    [1900]  1  Q.  B..   116. 

ig)  Derby  {Earl)  v.  Taylor  (1801),  1  East,  502;  Bryant  v.  Hancock  (1898),  67 
L.  J.  Q.  B.  507;  [1898]  1  Q.  B.  716;  affirmed  on  other  grounds  (1899),  68 
L.  J.  Q.  B.  889;   [1899]  A.  0.  442.     See  ante,  p.   915. 

(A)  Treloar  v.  Bigge  (1874),  43  L.  J.  Ex.  95;  L.  R.  9  Ex.  151;  Bates  v. 
Donaldson  (1896),  65  L.  J.  Q.  B.  578;  [1896]  2  Q.  B.  241;  Lewis  ^  Allmby, 
Ltd.  V.   Pegge  (1914),  83  L.   J.  C.   387;    [1914]   1   Ch.   782. 

(i)  Williamson  v.  Williamson  (1874),  43  L.  J.  C.  738;  L.  R.  9  Ch.  729; 
Haywood  v.  Silber  (1885),  30  Ch.  D.  404. 
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against  assignment;  but  the  lease  may  contain  a  condition  tiaat  the 
term  shall  cease  upon  assignment,  which  would  render  the  assignment 
void;  or  a  condition  of  re-entry  upon  assignment,  which  would  render 
it  voidable  (fc).  The  power  of  the  court  to  grant  relief  against  for- 
feiture conferred  by  the  Conveyancing  and  Law  of  Property  Act, 
1881,  s.  14,  does  not  extend  to  a  right  of  re-entry  or  forfeiture  for 
breach  of  covenant  or  condition  against  assigning  or  underletting  or 
disposing  of  the  land  leased.  And  sect.  3  of  the  Conveyancing  Act, 
1892,  provides  that  "  no  fine  or  sum  of  money  in  the  nature  of  a 
fine  "  shall  be  payable  for  a  licence  to  assign,  unless  the  lease  contains 
an  express  provision  to  the  contrary  (l) .  At  common  law,  a  condition 
against  assignment  without  licence  was  determined  by  a  licence  once 
given;  but  it  is  now  provided  by  sect.  1  of  the  Law  of  Property 
Amendment  Act,  1859,  that  a  licence  shall  extend  only  to  the  actual 
assignment  or  underlease  or  other  matter  specifically  authorised  to 
be  done  (to). — A  covenant  against  assignment  is  superseded  ty  an 
assignment  by  act  of  law:  as  the  assignment  to  a  trustee  in  bank- 
ruptcy (re) ;  or  a  compulsory  purchase  under  the  Lands  Clauses  Act(o) . 

A  covenant  by  the  lessee  to  repair  the  demised  premises,  and  to 
keep  and  leave  them  in  repair,  runs  with  the  land  and  charges  the 
assignee  (p) ;  so  also  a  covenant  to  repair  new  buildings  when  built(g') ; 
and  also  runs  with  the  reversion,  entitling  the  assignee  to  sue  (r). 
A  covenant  to  repair,  renew,  and  replace  tenant's  fixtures,  and 
machinery  fixed  to  the  demised  premises,  runs  with  the  land  and 
binds  the  assignee  of  the  term ;  but  a  similar  covenant  as  to  movable 
chattels  used  upon  the  premises  does  not  pass  to  the  assignee  (s). — ■ 
A  covenant  to  insure  the  demised  premises  against  fire,  where  the 
sum  insured  is  to  be  laid  out  in  rebuilding  or  repairing  the  premises, 


(A)  Paul  V.  Nurs^  (1828),  7  L.  J.  0.  S.  K.  B.  12;  8  B.  &  C.  486.  See  SlUoft 
V.  Johnson  (1866),  36  L.  J.  Q.  B.  44;  L.  E.  2  Q.  B.  120. 

(I)  Ee  Cosh's  contract  (1896),  66  L.  J.  C.  28;  [1897]  1  Ch.  9;  Waite  v.  Jennings 
(1906),  75  L.  J.  K.  B.  542;  [1906]  2  K.  B.  11;  Andrew  v.  Bridgman  (1908), 
77  L.  J.  K.  B.  242;  [1908]  1  K.  B.  596;  West  v.  Gxvynne  (1911),  80  L.  J.  O. 
578;  [1911]  2  Ch.  1. 

{m)  Dumpor's  case    (1603),  4  Co.   119;   1   Sm.   L.  C.  31. 

(»)  Doe  V.  Smith  (1814),  5  Taunt.  795;  Ee  Eiggs  (1901),  70  L..  J.  Q.  B.  541; 
[1901]  2  K.  B.  16.  See  Wadham  v.  Marloics  (1785),  8  Ea^t,  314,  n.;  Weatherall 
T.   Gearing  (1806),  12  Ves.  504. 

(o)  Slipper  v.  Tottenham  ^  Hampstead  Junction  Ey.  (1867),  36  L.  J.  C.  841; 
Xi.  R.  4  Eq.  112.     See  ante,  p.  021. 

(j))  Martyn  v.  Clue  (1852),  22  L.  J.  Q.  B.  147;  18  Q.  B.  661. 

{q)  MinshuU  v.   Oakes  (1858),  27  L.  J.  Ex.  194;   2  H.  &  N.  793. 

Ir)  Easterby  v.  Sampson  (1829),  9  B.  &  0.  505;  (1830),  6  Bing.  644;  Martyn 
■V.  WUliams  (1857),  26  L,  J.  C.  117;   1  H.  &  N.  817. 

(s)   Williams  v.  Earle  (1868),  37  L.  J.  Q.  B.  231;  L.  E.  3  Q.  B.    73'9. 
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runs  with  the  land  and  an  assignee  oi;  the  reversion  is  entitled  to  sue 
upon  it  (t). — In  the  above  cases  it  seems  to  be  immaterial  to  the 
question  of  running  vt^ith  land,  whether  the  covenant  is  expressed  in 
terms  to  bind  the  assignee  of  the  covenantor  (m).  But  it  is  material 
to  the  construction  of  the  covenant,  whether  the  covenantor  expressly 
covenants  not  only  that  he  himself  shall  do  the  act,  but  that  his  assigns 
also  shall  do  it;  which  will  bind  himself  for  their  act,  but  does  not 
purport  to  bind  them  (x). 

Covenants  in  a  lease  relating  to  the  use  and  occupation  of  the 
demised  premises  run  with  the  land  and  with  the  reversion:  as  a 
covenant  for  the  residence  of  the  tenant  upon  the  premises  (y);  for 
the  preservation  of  game  {z);  and  covenants  regulating  the  mode  of 
cultivation  or  user  (a) ;  and  by  the  express  provisions  of  56  Geo .  3, 
c.  50,  s.  11,  the  trustee  in  bankruptcy  or  purchaser  of  a  tenant  in 
husbandry  is  bound  by  a  covenant  against  the  removal  and  sale  of 
crops,  manure  and  dressings,  and  for  their  consumption  upon  the 
demised  premises,  to  the  same  extent  as  is  the  tenant  (b).  But  a 
railway  company  or  other  public  body  cannot  enter  into  a  covenant 
restrictive  of  the  user  of  land  if  inconsistent  with  its  statutory  powers 
and  duties  (c) .  Upon  the  same  principle  the  liability  of  a  landlord 
to  an  outgoing  tenant  to  pay  the  customary  valuation  of  the  crops 
and  tillages  left  on  the  land  is  incident  to  the  reversion ;  and  a  devisee 
of  the  landlord  has  no  claim  for  indemnity  against  the  estate  of  the 
landlord  (d).  A  covenant  by  the  lessor  to  supply  the  demised 
premises  with  water  runs  with  the  premises,  and  an  assignee  of  the 
lessee  may  sue  for  a  breach  (e) ;  so  also  a  covenant  by  the  lessor  of  a 
tfactorj'  to  supply  steam  power  for  machinery  (/) . — A  covenant  not 


(0    Vernon  v.  Smith  (1821),  5  B.  &  Aid.   1. 

(«)  Martyn  v.  Clue  (1852),  22  L.  J.  Q.  B.  147;  18  Q.  B.  661;  Mimhull,  v. 
Oahes  (1858),  27  L.  J.  Ex.  194;  2  H.  &  N.  793.  See  the  Conveyancing  Act, 
1881,  8.  58. 

(«)  Doughty  v.  Bowmcm  (1848),  17  L.  J.  Q.  B.  Ill;  11  Q.  B.  444;  Gaskin.  v. 
Sails  (1879),  13  Ch.  D.  324;  He  Fawcett  #  Holmes  (1889),  58  L.  J.  C.  763;  OS, 
Ch.   D.   150. 

(2^)  Tatem  v.  Chaplin  (1793),  2  H.  Bl.  138. 

(s)  Hooper  v.  Clark  (1867),  36  L.  J.  Q.  B.  79;  L.  R.  2  Q.  B.  200. 

(«)  Cockson  V.  Cock  (1605),  Ore.  Jac.  125;  Hyd-e  v.  Warden  (1877),  47 
L.  J.  Ex.  121;  3  Ex.  D.  82;  Chapman  v.  Smith  (1907),  76  L.  J.  C.  394;  [1907] 
2  Ch.  97. 

(S)  Wilmot  V.  Rose  (1854),  23  L.  J.  Q.  B.  281;  3  E.  &  B.  563;  Lybbe  v. 
Hart  (1885),  54  L.  J.  C.  860;  29  CI;.  D.  8.  See  Hawkins  v.  Walrond  (1876),  45 
L.  J.  C.  P.  772;   1  C.  P.  D.  280. 

(c)  lie  S.  S.  Ry.  ^  Wiffen  (1907),  76  L.  J.  C.  481;   [1907]  2  Ch.   366. 

Id)  Mcmsel  v.   Norton    (1883),   52   L.   J.   C.    357;    22   Ch.   D.    769. 

(e)   Jourdahi   v.    Wilson    (1821),    4    B.    &   Aid.    266. 

(/)   See  Smith  v.  Egg'nigton  (1874),  43  T>.  J.   C.  P.   140;   L.  R.  9  O.  P.  145. 
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to  carry  on  any  trade  or  business  on  the  demised  premises,  or  a 
covenant  regulating  or  restricting  the  carrying  on  of  particular  trades 
is  a  covenant  which  runs  with  the  land  at  law  {g) :  as  a  covenant  by  the 
lessee  of  a  public-house  not  to  sell  any  beer  other  than  that  bought 
of  the  lessor  (Ji) ;  but  such  a  covenant  is  impliedly  conditional  upon 
the  lessor  or  his  assignee  continuing  ready  and  willing  to  supply  all 
such  beer  as  the  tenant  ra&j  require  («) . 

It  was  formerly  considered  that  covienants  in  a  lease  which  are 
merely  collateral,  or  did  not  relate  to  the  land  demised,  dii  not  run 
with  the  land  at  common  law,  and  consequently  not  with  the  reversion 
tinder  32  Hen.  8;  but  according  to  more  recent  cases,  it  is  no  objection 
that  the  covenant  is  extended  to  the  benefit  of  property  which  is  not 
demised  {k) .  According  to  the  older  common  law  cases  the  following 
were  regarded  as  collateral  covenants:  a  covenant  to  build  or  not  to 
build  upon  land  which  is  not  parcel  of  the  land  demised,  or  to  pay 
money  which  is  not  reserved  out  of  the  land  demised  (l) ;  a  covenant 
by  a  lessee  not  to  cut  down  timber  trees  which  are  expressly  excepted 
from  the  demise;  being  in  effect  "a  covenant  not  to  cut  down  trees- 
growing  upon  an  adjoining  estate  of  the  lessor"  (m).  So  also  a 
covenant  by  the  lessor  of  a  public-house  not  to  build  or  keep  any 
public-house  upon  land  adjoining  the  demised  premises  is  collateral 
as  not  affecting  the  demised  land(w).  A  covenant  to  make  and 
maintain  a  road  as  a  public  road  upon  land  putchased  from  the 
covenantee,  adjacent  to  land  reserved  by  him,  was  held  to  be  collateral 
to  the  latter,  and  not  to  pass  to  an  assignee  of  the  covenantee  (o). 
Upon  the  same  principle,  a  condition  of  re-entry  in  a  lease  reserving 
the  game,  in  case  the  lessee  should  be  convicted  of  any  offence  against 
the  game  laws,  was  held  to  be  collateral  to  the  land  demised,  so 
that  an  assignee  of  the  reversion  could  take  no  advantage  of  it  (p) . 
There  are  three  cases,  and  apparently  only  three,  in  which  a  covenant 

{g)  Per  cur.  Congleton  (Corp.)  v.  Pattison  (1808),  10  East,  130.  See  Doe  v. 
Keeling  (18.13),  1  M.  &  S.  95;  Dos  v.  Spry  (1818),  1  B.  &  Aid.   617. 

(A)  White  V.  Southend  Hotel  (1897),  66  L.  J.  C.  387;  [1897]  1  Ch.  767;  Man- 
chester Brewery  v.  Coombs  (1901),  70  L.  J.  C.  814;   [1901]  2  Oh.  608. 

(0  Luker  v.  Dennis  (1877),  47  L.  J.  C.  174;  7  Ch.  D.  227;  Edivick  v  Hawhes 
(1881),  50  L.  J.  C.  577;  18  Ch.  D.  199. 

{k)  Dyson  v.  Forster  (1908),  78  L.  J".  K.  B.  246;  [1909]  A.  C.  98.  See  ante, 
p.  917. 

(0  Spe-ncer's  case  (1584),  5  Co.  16  b;  1  Sim.  L.  C.  52;  Canham  v.  Rust  (1818),  8 
Taunt.  227;  Davis  v.  Town  Prop.  Corp.  (1903),  72  L.  J.  C.  389;  [1903]  1  Oi. 
797. 

(m)    Goodright  v.  Vivian  (1807),  8  East,  190. 

(»»)   Thomas  v.  Hayward  (1869),  38  L.  J.  Ex.  175;  L.  E.  4  Ex.  311. 

(o)   Austerberry  v.  Oldham  (Corp.)  (1885),  S5  L.  J.  C.  633;  29  Ch.  D.  750. 

(p)  Stevens  v.  Copp  (1868),  38  L.  J.  Ex.  31;  L.  R.  4  Ex..  20. 
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touching  property  not  demised  has  been  held  to  run  with  the  property; 
demised  upon  the  ground  that  the  covenant  enured  for  the  benefit 
of  the  latter  property  {q).  But  this  extension  must  be  regarded  a|8 
applicable  only  to  exceptional  cases  {r) . 

Covenants  ma^  be  made  to  run  with  incorporeal  hereditaments; 
as  in  a  lease  of  tithes  with  a  covenant  not  to  let  the  occupiers  of  the 
lands  titheable  have  any  part  of  the  tithes  (s) ;  a  lease  of  a  licence  to 
take  minerals,  with  a  covenant  to  keep  the  works  in  repair  (i),  or  with 
a  wayleave  over  freehold  land  for  the  purpose  of  making  a  railway 
with  a  covenant  to  pay  an  annual  rent  (m)  ;  a  lease  of  the  right  of 
shooting  with  a  covenant  to  leave  the  land  stocked  with  game  {x) . 
A  covenant  to  pay  a  rent-charge  granted  out  of  land  or  of  rent  issuing 
out  of  land  may  be  assigned  so  as  to  entitle  an  assignee  of  the  rent  to 
sue  the  covenantor  {y) .  But  here  the  action  rests  on  privity  of 
contract  and  not  on  privity  of  estate  (2.)  A  covenant  to  build  upon 
land  charged  with  a  rent  and  to  keep  the  buildings  in  repair  does  not 
run  with  the  rent  or  with  the  land  (a) . 

A  lessee  or  his  assignee  holding  possession  under  an  indenture  of 
lease  is  estopped  from  denying  that  the  lessor  had  an  interest  sufficient 
to  grant  the  lease  with  a  reversion  to  which  the  rent  reserved  is 
incident,  and  with  which  the  covenants  will  run;  and  this  reversion 
by  estoppel  is  prima  facie  assignable  and  carries  with  it  the  rent  and 
covenants  as  against  the  lessee  and  his  assignees  {h) .  But  the  estoppml 
ceases  in  the  case  of  the  lessee  or  his  assignee  being  evicted  by  a 
superior  title;  and  it  does  not  exclude  the  lessee  from  asserting  that 
the  lessor  had  a  reversion  in  fact  which  has  determined;  as  that  the 
lessor  had  an  estate  tail,  or  an-  estate  for  life  only,  which  ceased  upon 
his  death,  or  an  estate  for  years  which  expired  by  lapse  of  time  (c) . 

(?)  Vyvyan  v.  Arthur  (1823),  1  X,.  J.  0.  S.  K.  B.  1»3;  1  B.  &  C.  410;  Easterby 
V.  Sampson  (1830),  6  Bing.  644;  RicketU  v.  Enfield  (Ch  11  rr/i wardens)  (1909),  78 
L.  J.  C.  294;  [1909]  1  Ch.  544. 

(r)  Lord  Collins,  Sewar  v.  Goodman  (1908),  78  L.  J.  K.  B.  209;  [1909]  A.  C.  72. 

(s)  Sally  V.   Wells  (1769),  3  WUs.  25;  Wilmot,  341. 

(0   Martyti  v.  WUliams  (1837),  26  L.  J.  Ex.  117;  1  H.  &  N.  817. 

(m)   N.  E.  Ry.  V.  Hastings  (1900),  69  L.  J.  C.  516;   [1900]  A.  C.  260. 

(«)   Hooper  v.  Clark  (1866),  36  L.  J.  Q.  B.  79;  L.  R.  2  Q.  B.  200. 

ly)  Holt,  C.  J.,  Brewster  v.  Kitchin  (1697),  1  Ld.  Eaym,  317;  12  Mod.  166; 
Allen  V.  Bryan  (1826),  4  L.  J.  0.  S.  K.  B.  210;  5  B.  &  0.  512;  iniliams  v.  Hay- 
ward  (1859),  28  L.  J.  Q.  B.  374;  1  E.  &  E,  1040 

(z)   Morle  v.  Flake  (1700),  3  Salk.  118. 

(a)  Millies  V.  Branch  (18d6),  5  M.  &  S.  411;  Haywood  v.  Brunswick  Perm.  Bg. 
Soc.  (1881),  51  L.  J.  Q.  B.  73;  8  Q.  B,  D.  403. 

(i)   Cuthbertson  v.  Irving  (1860),  29  L.  J.  Ex.  495;  6  H.  &  N.  135. 

(c)  Andrew  v.  Pearce  (1805),  1  B.  &  P.  N.  R.  158;  Weld  v.'  Baxter  (1856)', 
26  L.  J.  Ex.  112;   1  H.  &  N.  568. 
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Accordingly  where  a  mortgagor  in  possession,  having  only  the  equity 
of  redemption,  leases  by  deed  as  if  he  was  the  legal  owner,  the  lease 
operates  by  estoppel;  and  the  reversion  by  estoppel  is  assignable, 
with  the  benefit  and  burden  of  the  covenants  running  with  the 
land  (d) .  But  if  it  appears  in  the  terms  of  the  lease  that  the  lessor  is 
a  mortgagor  with  no  legal  title,  there  is  no  estoppel;  and  the  covenants 
are  merely  personal  covenants  which  are  not  assignable  (e).— If  a 
lessor  executes  a  lease,  having  at  the  time  no  interest  in  the  land, 
the  lease  operates  by  estoppel  only;  but  if  he  afterwards  acquires  a 
sufficient  interest,  the  estoppel  is  said  to  be  fed  by  the  interest;  that 
is  to  say,  the  lease  takes  the  same  legal  effect,  and  the  covenants  run 
with  the  land  and  with  the  reversion  in  the  same  manner,  as  if  the 
lessor  had  the  interest  at  the  time  of  making  the  lease  (/) . 

The  interest  of  a  tenant  from  year  to  year  is  regarded  as  an  interest 
for  a  year  with  a  growing  interest  during  every  year  thereafter, 
springing  out  of  the  original  contract  and  parcel  of  it,  though  de- 
feasible by  notice  to  quit  from  the  superior  landlord;  accordingly,  a 
tenant  from  year  to  year  has  a  reversion  where  he  demises  for  a, 
term  of  years,  and  this  reversion,  whilst  it  continues,  is  assignable 
and  carries  the  covenants  of  the  lease  to  the  assignee  (9). — But  if  a 
lessor,  having  only  a  term  of  years,  purports  to  grant  a  lease  for  a 
longer  term,  it  operates  as  an  assignment  of  his  whole  interest  and  not 
as  a  lease;  a  rent  reserved  in  such  demise  is  a  rent-charge  which  is 
assignable;  and  the  assignee  may  sue  upon  the  reservation  without 
attornment  of  the  tenant,  but  not  upon  the  personal  covenant  to  pay 
the  rent,  which  is  not  assignable  (h). 

A  covenant  cannot  be  made  to  run  with  chattels  personal  (i).  "  If 
a  man  lease  sheep,  or  other  sto^k,  or  any  other  personal  goods  for  any 
time,  and  the  lessee  covenant  for  him  and  his  assigns  at  the  end  of 
the  time  to  deliver  the  like  cattle  or  such  price  for  them,  and  the  lessee 
assign  the  sheep  over,  this  covenant  shall  not  bind  the  assignee,  for 
it  is  but  a  personal  covenant  and  wants  such  privity  as  is  between  the 
lessor  and  lessee   and    his  assigns    of   the   land    in   respect    of   the 

(d)  CuthbertMn  v.  Irving  (1860),  29  L.  J.  Ex.  495;  6  H.  &  N.  135. 

(e)  Pargeter  v.  Karris  (1845),  15  L.  J.  Q.  B.  113;  7  Q.  B.  708. 

(/)  Sturgeon  v.  Wingfield  (1846),  15  L.  J.  Ex.  212;  15  M.  &  W.  224.  Seo 
Gen.  Finance  Co.  v.  Liberator  Perm.  Bg.  Soc.   (1878),  10  Ch.  D.  15. 

{g)  Oxley  v.  James  (1844),  13  L.  J.  Ex.  358;  13  M.  &  W.  209.  See  Bower. 
v.  Anderson,  [1894]  1  Q.  B.  164. 

(A)  See  Brewster  v.  Kitchin  (1697),  1  Ld.  Eaym.  317;  12  ilod.  166;  Wollaston 
V.  Sttkewill  (1841),  10  L.  J.  C.  P.  303;  3  Man.  &  G.  297;  WilUams  v.  liayward 
(1859),  28  L.  J.  Q.  B.  374;  1  E.  &  E.  1040. 

(i)  UcGruther  v.  Pitcher  (1904),  73  L.  J.  C.  653;   [1904]  2  Ch.  306. 
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reversion  "  (fc) .  So  a  covenant  in  a  farming  lease  against  selling  hay, 
straw  and  other  produce  off  the  land  does  not  run  vi^ith  such  things 
against  a  buyer  at  common  law;  but  it  is  protected  by  statute  (l). 
And  a  covenant  in  the  lease  of  a  factory,  including  movable  articles 
and  machinery,  that  if  articles  of  the  same  kind  left  at  the  end  of  the 
term  should  exceed  a  certain  value  the  lessor  should  pay  the  excess, 
was  held  not  to  run  with  the  reversion;  and  therefore  the  executor  of 
the  lessor  could  not  be  charged  as  assignee  of  the  reversion,  but  only 
as  executor  to  the  extent  of  the  assets  (m). 

The  '■  assignee  "  of  a  term,  who  becomes  entitled  or  chargeable 
upon  covenants  running  with  the  land,  includes  "  the  assignee  of  the 
assignee,  the  executor  of  the  assignee,  the  assignee  of  the  executor 
of  the  assignee  ";  and  the  tenant  by  elegit  of  a  term,  until  his  title 
as  tenant  by  elegit  is  displaced,  and  the  purchaser  of  a  lease  under  a 
sale  in  execution  are  such  assignees  as  they  come  to  the  term  by  act 
of  law  (w) .  And  where  lessee  for  a  term  of  years  underlets  or  grants 
a  lease  for  the  whole  term  or  for  a  longer  term,  it  operates  as  an  assign- 
ment, and  his  grantee  or  lessee  may  be  charged  as  assignee  of  the 
original  term,  the  excess  granted  beyond  that  term  being  void  (o). 
An  assignee  becomes  liable  whether  he  has  taken  possession  of  the 
land,  or  has  not  done  so  (p). — An  underlessee  for  a  shorter  term, 
leaving  a  reversion  in  his  lessor,  or  a  lessee  for  a  term  granted  by  a 
tenant  from  year  to  year,  is  not  such  assignee,  because  he  does  not 
take  the  whole  estate  to  which  the  covenants  are  annexed  (q) ;  but  an 
underlease  for  a  term  of  years,  however  long,  granted  by  a  tenant  for 
life  or  lives,  is  not  deemed  in  law  to  be  co-extensive  with  the  free- 
hold estate  of  the  grantor  (r) . — The  mortgagee  by  assignment  of 
a  term,  though  subject  to  an  equity  of  redemption  and  not  in 
possession,  takes  the  whole  legal  interest  and  is  liable  as  assignee  to 
the  covenants  in  the  lease  (.s) .    But  a  mortgagee  by  deposit  of  a  lease 

(k)  Spencer's  case  (1684),  5  Co.   16  b;   1  Sm.  L.  C.  52. 

(I)  See  ante  J  p.  92  i. 

(m)   Gorton  v.  Giegory  (1862),  31  L.  J.  Q.  B.  302;  3  B.  &  S.  90. 

(k)  Spencer's  case  (1584),  5  Co.  17;  1  Sm.  !>.  C.  '52;  Johns  v.  fink  (1899), 
69  L.  J.  C.  98;  [1900]  1  Oh.  296. 

(o)  Wollaston  v.  JIak&iviU  (1841),  10  L.  J.  C.  P.  303;  3  Man.  &  Gr.  297; 
Beardman  v.  Wilson  (1868),  38  L.  J.  C.  P.  91;  L.  E.  4  C.  P.  57. 

(p)   Williams  v.  Bosanquet  (18il9),  1  Br.  &  B.  238. 

(?)  Holford  V.  Hatch  (1779),  1  Dougl.  183;  Oxley  v.  James  (1844),  13  L.  J.  Ex. 
356;  13  M.  &  W.  209.  See  Bryant  v.  Hancock  (1898),  67  L.  J.  Q.  B.  507; 
[1898]  1  Q,.  B.  716;  affd.  on  other  grounds  (1899),  68  L.  J.  Q.  B.  507;  [18991 
A.  C.   442. 

(r)   Derby  {Earl)  v.  Taylor  (1801),  1  East,  502. 

(s)   Williams  v.  Bosanquet  (1819),  1  Br.  &B.  238. 
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is  not  an  assignee  at  law,  nor  liable  as  such  in  equity  (<) ;  unless  there 
is  an  agreement  to  execute  an  assignment  of  the  term  (m).  And  a 
person  coming  into  the  land  by  a  superior  title  takes  it  discharged 
of  all  covenants  running  with  it  under  the  former  title;  as  in  the 
case  of  land  taken  by  a  railway  company  under  their  statutory 
powers  (x) . — An  assignment  operates  presumptively  to  pass  the 
interest  to  the  assignee  and  render  him  liable  to  the  covenants  running 
with  it,  without  any  act  of  acceptance  on  his  part;  but  subject  to  a 
right  of  disclaimer  («/) .  The  same  rule  applies  to  the  statutory 
assignment  in  bankruptcy,  but  the  right  to  disclaim  only  applies 
to  onerous  property  and  can  be  exercised  only  by  leave  of  the  court  (z) . 
The  position  of  an  executor  or  administrator,  in  respect  of  land  of 
which  the  deceased  was  a  lessee,  is  peculiar.  If  in  an  action  for  the 
rent,  it  is  sought  to  charge  him  personally  as  assignee  of  the  term, 
and  as  such  liable  de  bonis  propriis,  he  is  not  liable  to  pay  rent  in 
excess  of  the  real  value  of  the  property  demised  (a) ;  and  an  adminis- 
trator ad  coUigenda  is  under  a  similar  liability  (b).  If  he  is  sued 
in  his  representative  capacity  his  liability  is  fixed  by  reference  to  the 
rent  reserved,  but  execution  must  be  limited  to  the  amount  of  the 
estate  of  the  deceased  (c) .  In  the  case  of  a  tenancy  from  year  to  year, 
the  continued  possession  of  the  personal  representative  accompanied 
by  payment  of  rent  is  evidence  of  a  new  tenancy  between  him  and 
the  landlord,  upon  which  he  is  liable  personally  (d) .  It  is  the  duty 
of  the  personal  representative  to  relieve  the  estate  of  the  deceased 
from  liability  for  onerous  leases,  by  assigning  to  a  third  party  if 
necessary,  and  if  he  is  guilty  of  negligence  in  this  respect  he  may 
become  liable  to  indemnify  the  estate  of  the  deceased  against  the  loss 

(0  Moore  v.  Greg  (1848),  18  L.  J.  C.  15;  2  Vh.  717;  Cox  v.  Bishop  (1857),  26 
L.  J.  0.  389;  8  De  G.  M.  &  G.  815. 

(m)  See  Walsh  v.  Lonsdale  (18i82),  52  L.  J.  C.  2;  21  Ch.  D.  9;  Zimbler  v. 
Abrahams  (1903),  72  L.  J.  K.  B.  103;    [1903]  1  K.  B.  557. 

(«)  BaUy  V.  De  Crespigny  (1868),  38  L.  J.  Q.  B.  98;  L.  R.  4  Q.  B.  180.  See 
Tendring  Union  v.  Sowton  (1S91),  61  L.  J.  C.  82;   [1891]  3  Oh.  265. 

(y)  Williams  v.  Bosanquet  (1819),  1  Br.  &  B.  238;  White  v.  Hunt  (1870),  40 
L.  J.  Ex.  23;  L.  E.  6  Ex.  32;  Stein  v.  Pope  (1902),  71  L.  ,J.  KB'.  322;  [1902] 
1  K.   B.  595. 

(z)  Titterton  v.  Coofer  (1882),  51  L.  J.  Q.  B.  472;  9  Q.  B.  D.  473;  Ex  p.  Off. 
Rec.  (1889),  59  L.  J.  Q.  B.  16;  24  Q.  B.  D.  65.  See  Ex  p.  Day  (1906),  75  L.  J. 
Q.  B.  595;   [1906]  2  K.  B.  68;  post,  p.  972. 

(a)  Rubery  v.  Stevens  (1832),  2  K  J.  K.  B.  46;  4  B.  &  Ad.  241;  Hornidgg  v. 
WUson  (1840),  9  L.  J.  Q.  B.  72;  11  A.  &  E.  645;  Hopwood  v.  Wimley,  (1848), 
18  L.  J.  0.  P.  43;  6  C.  B.  744;  Re  Bowes  (1887),  57  I>.  J.  O.  455;  37  Cli, 
D.  128. 

(ft)   Whitehead  v.  Palrrier  (1907),  77  L.  J.  K.  B.  60;   [1908]  1  K.  B.  151. 

(o)  Body  V.  Hargrove  (1600),  Cro.  El.  711;  Wigley  v.  Ashton  (1819),  3  B.  & 
Aid.  101.     See  Gorton  v.  Gregory  (1862),  31  L..  J.  Q.  B.  302;  2  B.  &  S.  90. 

{d)  Buchworth  v.  Simpson  (1835),  4  L,.  J.  Ex.  104;  1  Or.  M.  &  R.  834. 


928  ASSIGNMENT  OF  CONTRACTS. 

incurred  (e).  But  the  personal  representative  is  liable  de  bonis  pro- 
priis  as  assignee  upon  the  other  covenants  running  with  the  land,  as  a 
covenant  to  repair  (/) .  But  an  executor  de  son  tort  by  taking  pos- 
session does  not  ipso  facto  become  chargeable  with  the  covenants  of 
the  lease  as  assignee  {g) .  He  may  become  liable  by  estoppel  to 
pay  the  rent  and  observe  the  covenants  of  the  lease  upon  the  footing 
of  a  new  demise  upon  the  same  terms  (h). — An  executor  cannot  in 
general  waive  the  term  without  renouncing  the  executorship  alto- 
gether (i) ;  tut  where  the  land  is  of  less  value  than  the  rent,  and  there 
are  no  other  assets,  he  may  waive  the  lease  altogether  by  notice  to 
the  landlord  to  that  effect  (fc).  And  an  executor  is  enabled  by  the 
Law  of  Property  Amendment  Act,  1859,  ss.  27,  28,  to  discharge  him- 
self from  all  future  claims  under  a  lease  by  setting  aside  a  sufficient 
sum  to  meet  them,  and  assigning  the  lease  to  a  purchaser  and  dis- 
tributing the  assets;  but  the  statute  reserves  to  the  lessor  or  his 
assigns  the  right  to  follow  the  assets. 

The  grantee,  or  devisee,  or  heir  of  the  reversioner,  or,  if  the  re- 
version is  a  term  of  years,  the  executor  or  legatee,  are  assignees  within 
the  statute  32  Hen.  8,  c.  34,  and  as  such  become  entitled  to  and 
chargeable  upon  the  covenants  annexed  to  the  reversion  for  breaches 
after  the  assignment  (I) .  A  covenant  to  pay  rent  reserved  during 
the  term  passes  to  the  heir  or  devisee  of  the  lessor  as  an  incident  of 
the  reversion  in  fee,  though  the  rent  is  not  extended  in  terms  to  his 
heirs  and  assigns  (m) .  The  grantee  of  a  particular  estate,  as  for 
life  or  for  a  term  of  years,  in  a  reversion  in  fee,  is  an  assignee  within 
the  statute  32  Hen.  8,  c.  34,  and  is  entitled  to  the  benefit  of  covenants 
and   conditions  of  the  lease  (w) . — The  mortgagee  of  the  reversion 

(e)  Rowley  v.  Adams  (1839),  9  K  J.  C.  34;  4  M.  &  Cr.  534. 

(/)  Tilney  v.  Norris  (1701),  1  Id.  Raym.  553;  Tremeere  v.  Moriso-n  (1834),  3 
L.  J.  C.  P.  260;  1  Bing.  N.  C.  89;  Simp  v.  Neicman  (1862),  12  C.  B.  N.  S.  116. 

{g)  Stratford-on-Avon  Corp.  v.  Parker  (1914),  83  L.  J.  K.  B.  1309;  [1914]  2 
K.  B.   562. 

(A)  Williams  v.  Eeules  (1874),  43  L.  J.  C.  P.  80;  L.  E,.  9  C.  P.  177. 

(0  Per  cur.  Mubery  v.  Stevens  (1832),  2  I..  J.  K.  B.  46;  4  B.  &  Ad.  244;  Se 
Lord  and  FuUerton  (1895),  65  L.  J.  O.  184;   [1896]  1  Ch.  228. 

(7c)   Per  cur.  Hornidge  v.  Wilson  (1840),  9  1..  J.  Q.  B.  72';   11  A.  &  E.  655. 

(Z)  Serisley  v.  Custance  (1790),  4  T.  R.  75;  Johnson  v.  St.  Peter  {Church- 
wardens') (1836),  5  L.  J.  K.  B.  116;  4  A.  &  E.  520.  See  Read  v.  Godwin  (1825), 
3  L.  J.  0.  S.  K.  B.  128;  and  Sunderland  Orphan  Jsi/liim  v.  Rirer  Wear  Commrs. 
(1911),  81  L.  J.  C.  269;  [1912]  1  Ch.  191,  where  the  privity  was  created  by 
Act  of  Parliament. 

(m)  Sacheverell  v.  Froggatt  (1671),  2  Wms.  Saund.  751. 

00  Altoe  V.  Hemmings  (1616),  Bulst.  28;  Wright  v.  Burroughes  (1846),  16 
L.  J.  C.  P.  6;  3  C.  B.  685.  See  Taite  v.  Gosling  (1879),  48  L.  J.  C.  397;  11 
Ch.  D.  273. 
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subject  to  an  existing  lease  becomes  entitled  to  all  the  remedies  upon 
the  lease  and  covenants,  as  being  assignee  of  the  legal  reversion .  But 
where  a  mortgagor  remaining  in  possession  leases,  the  mortgagee 
may  in  cases  not  falling  within  sect.  18  of  the  Conveyancing  Act, 
1881,  treat  the  lessee  as  a  trespasser;  or  by  accepting  rent  may 
acknowledge  him  as  tenant  to  himself;  but  he  is  not  assignee  of  the 
reversion  or  entitled  to  the  remedies  of  the  lease  (o) .  If  the  mort- 
gagor and  mortgagee  join  in  leasing  and  the  covenants  are  made 
with  the  mortgagor  only,  the  mortgagee  or  his  assignees  are  not 
entitled  to  sue  upon  the  covenants,  to  which  they  are  strangers  (p) . 
And  where  the  mortgagee  is  entitled  to  the  covenants  as  assignee 
of  the  reversion,  the  mortgagor  retains  sufficient  interest  in  the  equity 
of  redemption  to  entitle  him  to  restrain  the  lessee  from  doing  any  acts 
in  contravention  of  the  covenants  to  the  injury  of  the  reversion  (q). — - 
Where  a  valid  lease  is  made  under  a  pow^er,  as  by  the  tenant  for  life 
in  a  settlement,  the  reversion  of  the  lease  presumptively  follows  the 
limitations  of  the  settlement;  and  upon  the  death  of  the  tenant  for 
life  pending  the  lease  the  remainderman  is  an  assignee  within  the 
statute  32  Hen.  8,  c.  34,  and  succeeds  to  the  benefit  and  the  burden  of 
the  covenants  (r) .  If  the  lease  is  not  in  accordance  with  the  power, 
it  may  be  valid  as  between  the  parties,  either  as  taking  effect  out  of 
the  interest  of  the  lessor  or  by  way  of  estoppel  against  the  lessee;  but 
it  is  not  binding  for  or  against  persons  claiming  under  the  settle- 
ment (s) .  Upon  the  death  of  the  lessor  it  is  absolutely  void,  and  a 
subsequent  assignment  of  the  term  conveys  no  interest,  nor  any  claim 
upon  the  covenants  against  the  executor  of  the  lessor  (t).  The  lessee, 
or  his  assignee  by  an  assignment  made  before  the  death  of  the  lessor, 
can  charge  the  executor  upon  the  express  covenants  of  the  lease;  as 
upon  the  covenant  for  quiet  enjoyment,  under  which  he  can  recover 
damages  for  the  loss  of  the  whole  term  (u) ;  but  not  upon  the  covenants 
merely  implied  in  law,  because  such  covenants  are  implied  only  during 

(o)  Keech  v.  Eall  (1778),  Dougl.  21;  1  Sm.  L.  C.  494;  Thunder  v.  Beloher 
(1803),  3  East,  449;  Rogers  v.  Humphreys  (1835),  5  L.  J.  K.  B.  65;  4  A.  &  E. 
299 

(p)   Webb  V.  Russell  (1789),  3  T.  B.  393. 

(?)   Favrclough  v.  Marshall  (1878),  48  L.  J.  Ex.  146;  4  Ex.  D.  37. 

(>•)  Isherwood  y .  Oldknow  (1815),  3  M.  &  S.  382;  Rogers  v.  Humphreys  (1835), 
6  L.  J.  K.  B.  65;  4  A.  &  E.  299;  Brimgloe  v.  Goodson  (1838),  8  L.  J.  C.  P.  116; 
4  Bing.  N.  C.  726;   Greenaway  v.  Hart  (1854),  23  L.  J.  C.  P.  115;    14  C.  B.   340. 

(s)   Jellowly  V.  Gower  (1855),  24  L,.  J.  Ex.  289;  11  Ex.  274. 

(«)  Andrew  v.  Pearce  (1805),  1  B.  &P.  N.  R.  158.  See  Bangor  (Bp.)  v.  Barry 
(1891),  60  L.  J.  Q.  B.  646;  [1891]  2  Q.  B.  277. 

(«()   Williams  V.  Burrell  (1845),  14  L.  J.  C.  P.  98;  1  C.  B.  402. 
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the  continuance  of  the  lessor's  interest  (cc). — At  common  law  where 
a  reversionary  estate  to  which  covenants  were  annexed  became  merged 
in  the  ulterior  reversion,  tiie  covenants  were  extinguished  together 
with  the  estate  {y).  But  by  the  Eeal  Property  Act,  1845,  s.  9, 
"when  the  reversion  expectant  on  a  lease  shall  be  surrendered  or 
merge,  the  estate  which  shall  for  the  time  being  confer  as  against  the 
tenant  under  the  same  lease  the  next  vested  right  to  the  same  tene- 
ments shall,  to  the  extent  and  for  the  purpose  of  preserving  such 
incidents  to  and  obligations  on  the  same  reversion  as  but  for  the 
surrender  or  merger  thereof  would  have  subsisted,  be  deemed  the 
reversion  expectant  on  the  same  lease"  {z). 

The  grantee  of  the  reversion  in  part  of  demised  premises  is  an 
assignee  within  the  statute  32  Hen.  8  of  covenants  apportionable  to 
the  part  granted;  as  the  covenant  to  pay  rent  (a),  and  the  covenant  to 
repair  (6).  And  if  the  lessor  devises  the  reversion  to  two  or  more 
as  tenants  in  common,  each  may  maintain  an  action  for  damages  to 
his  share  of  the  entire  reversion,  without  joining  his  co-tenants  as 
plaintiffs  (c) .  At  common  law  he  could  not  take  the  benefit  of  con- 
ditions of  entry  and  other  conditions,  because  they  were  incident  to 
the  entire  reversion  only,  and  destroyed  by  the  severance  (d) .  It 
is  now  expressly  provided  by  the  Conveyancing  and  Law  of  Property 
Act,  1881,  s.  10,  that  rent  reserved  by  a  lease  and  the  benefit  of  every 
covenant  having  reference  to  the  subject-matter  thereof  and  every; 
condition  of  re-entry  or  other  condition  "  shall  be  annexed  and  shall 
go  with  the  reversionary  estate  in  the  land  or  in  any  part  thereof, 
notwithstanding  severance  of  that  reversionary  interest"  (e).  And 
by  sect.  11,  it  is  provided  to  the  same  effect  as  to  the  obligation  of  a 
covenant  by  a  lessor  with  reference  to  the  subject-matter  of  the 
lease  (/). — Where  tenants  in  common  of  land  in  undivided  shaies 

(a)  Adams  v.  Gibney  (1830),  8  L.  J.  0.  S.  C.  P.  243;  6  Bing.  656;  PenfoU 
v.  Abbott  (18612),  32  L.  J.  Q.  B.  67. 

{y)  Webb  v.  Russell  (1789),  3  T.  R.  393.  See  Burton  v.  Barclay  (1835),  9  L.  J 
0.  S.  C.  P.  231;  7  Bing.  745. 

(z)  8.  of  England  Dairies  v.  Baker  (1906),  76  L.  J.  C.  ?»;   [1908]  2  Ch.  631. 

(a)  Stevenson  v.  Lombard  (18i02),  2  East,  575;  Swansea  (Corp.)  v.  Thomas 
(18S3),  52  L.  J.  Q.  B.  340;  10  Q.  B.  D.  48.  See  Roberts  v.  Snell  (1840),  1  Man. 
&  G.  577. 

(6)  Twynam  v.  Piohard  (18,18),  2  B.  &  Aid.  105. 

(c)  Roberts  v.  Holland  (1893),  62  L.  J.  Q.  B.  62,1;   [1893]  1  Q.  B.  665. 

(d)  Knight's  case  (1588),  5  Co.  55  b;  Holroyd,  J.,  Twynam  t.  Pickard  (1818), 
2  B.  &  Aid.  105. 

(e)  See  Turner  v.  Walsh  (1909),  78  I..  J.  K.  B.  753;  [1909]  2  K.  B  484; 
Riokett  V.  Green  (1909),  79  L.  J.  K.  B.  197;   [1910]  1  K.  B.  258. 

(/)   See  Davis  v.  Town  Prop.  Cm-p.  (1903),  72  L.  J.  C.  389;   [1903]  1  Oh.  797. 
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join  in  demising  the  entirety,  the  covenants  made  in  terms  with  all 
the  lessors  run  with  the  entire  reversion  and  not  with  the  separate 
shares;  and  all  persons  interested  in  the  reversion  are  necessary  parties 
in  an  action  for  a  breach  {g) .  If  an  undivided  share  in  the  reversion 
becomes  merged  in  the  possession,  the  covenants  and  conditions  of 
the  lease  run  with  the  residue  of  the  reversion,  and  the  damages  are 
apportioned  to  the  remaining  interest  therein  (Ji) . 

The  assignee  of  the  term  in  part  of  the  demised  premises  takes 
the  benefit  and  the  burden  of  the  covenants  running  with  the  land, 
so  far  as  they  relate  to  the  part  assigned:  he  is  liable  to  that  extent 
upon  the  covenant  for  rent  (i) ;  and  upon  a  covenant  running  with 
the  reversion  (fc);  and  to  the  same  extent  he  is  entitled  to  sue  the 
lessor  or  the  assignee  of  the  reversion  for  the  breach  of  a  covenant 
to  find  materials  for  the  repair  {I).  An  assignment  of  the  term  in 
the  demised  premises  to  tenants  in  common  in  undivided  shares  leaves 
the  tenement  and  the  rent  and  services  entire  in  relation  to  the  re- 
version (to)  ;  and  each  tenant  being  possessed  of  the  whole  may  be 
sued  separately  upon  covenants  running  with  the  land,  as  a  covenant 
to  repair:  subject  formerly  to  a  plea  in  abatement  and  now  to  the 
joinder  of  the  co-tenants  under  an  order  of  the  court  (n) .  Where  an 
undivided  share  became  merged  in  the  reversion,  it  was  held  that 
the  liability'  on  the  covenant  to  repair  was  not  apportionable,  but 
the  damages  were  assessed  proportionately  to  the  reversion  which 
remained  (o) .  Where  a  mining  licence  was  granted  to  three  persons 
jointly  and  the  covenants  were  made  by  them  jointly  and  severally, 
it  was  held  that  an  assignee  of  two  of  the  lessees  was  liable  upon  the 
covenant  to  repair  for  the  whole  amount  of  damages  (p). 

The  original  lessee  remains  personally  liable  on  the  express  cove- 
nants in  the  lease  after  his  assignment  of  the  lease  {q) ;  and  upon  his 

(?)  Foley  V.  Addenbrooke  (1843),  12  L.  J.  Q.  B.  163;  4  Q.  B.  197;  Thompson  v. 
Hakewill  (1865),  35  L.  J.  O.  P.  18;   19  O.  B.  ST.  S.  713. 

(A)  Badeley  v.  Vigurs  (1854),  23  L.  J.  Q.  B.  377;  4  E.  &  B.  71. 

(i)  Stevenson  v.  Lambard  (1802),  2  Bast,  575;  Wollaston  v.  Hahewill  (1841), 
10  L.  J.  C.  P.  303;  3  Man.  &  Gr.  297. 

(Jc)  Congham  v.  King  (1631),  Cro.  Car.  222;  White  v.  Southend  EoUl  (1897),  66 
1..  J.  C.  387;  [1897]  1  Ch.  767. 

(0  Palmer  v.  Bdwards  (1783),  1  Dougl.   187,  n. 

(m)   Per  our.  Holloway  v.  Berkeley  (1826),  5  L.  J.  0.  S.  K.  B.  1;  5  B.  &  C.  10. 

(»)  Merceron  v.  Dowson  (1826),  4  L.  J.  O.S.K.B.  211;  5  B.  &  C.  479.  Seie 
Ords.  XVI.  r.  11,  XXI.  r.  20. 

(o)  Badeley  v.  Vigurs  (1854),  23  L.  J.  Q.  B.  377;  4  E.  &  B.  71. 

(jo)  Nerval  v.  Pascoe  (1864),  34  L.  J.  C.  82. 

(?)  Russell  V.  Stokes  (1791),  1  H.  Bl.  562;  Baynton  v.  Morgan  (1888),  58 
t.  J.  Q.  B.  139;  22  Q.  B.  D.  74. 
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death  the  liability  devolves  upon  his  executor  (r) .  But  the  liability 
of  the  lessee  in  debt  and  on  covenants  implied  in  law,  which  is  founded 
upon  privity  of  estate  with  the  lessor,  ceases  upon  the  assignment  (s) ; 
and  conditions  affecting  the  occupying  tenant  no  longer  apply  to  the 
lessee,  as  a  condition  of  re-entry  upon  the  bankruptcy  of  the  lessee 
or  his  assigns  (i) .  In  like  manner,  in  a  lease  for  years  under  seal,  a 
lessor  who  has  assigned  his  reversion  remains  liable  upon  his  express 
covenant,  notwithstanding  it  is  one  that  runs  with  the  land  (m)  ;  and 
upon  covenants  founded  upon  privity  of  estate  the  liability  ceases 
upon  the  destruction  of  the  reversion  (cc) .  A  lessor  who  assigns  the 
reversion  cannot  sue  upon  the  covenants  that  run  with  the  reversion, 
for  any  breaches  occuring  after  the  assignment  {y) .  But  he  retains 
the  right  to  sue  for  breaches  committed  before  the  assignment  (2); 
and  the  right  upon  the  covenants  which  do  not  run  with  the  rever- 
sion (a) .  The  lessor  might  sue  upon  a  parol  agreement  of  tenancy 
after  assignment;  because  the  contracts  connected  with  a  tenancy 
not  under  seal  did  not  pass  with  the  reversion  (h).  The  assignee  of 
the  reversion  could  not  sue  at  common  law  for  breaches  of  covenant 
committed  before  the  assignment  to  him  (c) ;  but  he  could  in  equity 
if  the  right  of  action  were  assigned  {d),  and  probably  if  it  were 
not  (e).  By  sect.  2  of  the  Conveyancing  Act,  1911,  a  condition  of 
re-entry  or  forfeiture  may  be  enforced  by  the  assignee  of  the  reversion 
for  a  breach  of  covenant  occurring  before  the  accruer  of  his  title,  by 
conveyance  or  otherwise,  unless  the  right  has  been  waived  or  released 
before  he  became  so  entitled. 

The  liability  of  the  assignee  of  a  lease  on  covenants  running  with 
the  land  continues  so  long  as  he  remains  assignee,  and  ceases  upon 
his  assignment  of  the  lease  to  another;  and  he  may  assign  to  an  in- 
solvent assignee  for  the  mere  purpose  of  getting  rid  of  his  liability  (/) . 

(r)  Swansea  {Corp.)  v.  Thomas  (1883),  52  L.  J.   Q.  B.  340;   10  Q.  B.  D'.  48. 

(s)  Walker's  case  (1597),  3  Co.  22  a;  TVadham  v.  Marlowe  (1785),  8  East, 
314,  n.     See  Pitrrum  v.  Woodbury  (1848>,  3  Ex.  4. 

(0  Smith  V.  Gronow  (1890.),  60  L.  J.  Q.  B.  776;   [1891]  2  Q.  B.  394. 

(«)  Stuart  V.  Joy  (1903),  73  L.  J.  K.  B.  97;    [1904]  1  K.  B.  362. 

(»)  Andrew  v.  Pearoe  (1805), '1  Bos.  &P.  N.  R.  158. 

(y)  Green,  v.  James  (1840),  10  L.  J.  Ex.  73;  6  M.  &  W.  656.  See  Thursby  v. 
Plant  (1669),  1  Wms.  Saund.  277. 

(z)  Midgleys  v.  Lovelace  (1693),  12  Mod.  45;  Garth.  289. 

(a)  Stokes  v.  Russell  (1791),  3  T.  B,.  678;  Canham  v.  Must  (1818),  8  Taunt.  227. 

(i)   Bickford  v.  Parson  (1848),  17  L.  J.  C.  P.  192;  5  C.  B.  920. 

(<j)  Johnson  v.  St.  Peter  (Churchirardens)  (1836),  5  L.  J.  K.  B.  116;  4  A.  &  E. 
520. 

(d)  Manchester  Brewery  v.  Coombs  (190'1),  70  L.  J.  C.  814;   [1901]  2  Ch.  608. 

(e)  ^&e  Dickinson  v.  Bun  ell,  36  Beav.  257;  L.  R.  1  Eq.  337. 

(/)  Taxjlor  v.  Shiim  (1797),  1  B.  &  P.  21;   Paul  v.  Nurse  (1828),  7  L.  J.  0.  S. 
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And  an  assignment  is  valid,  though  it  is  a  breach  of  a  covenant  against 
assignment,  for  which  the  assignor  may  be  liable  in  damages  for  the 
loss  to  the  lessor  of  the  personal  security  of  his  tenant  {g) .  But  the 
liability  of  an  assignee  for  breaches  committed  during  his  tenancy 
remains  after  he  has  assigned  away  the  lease  Qi) .  An  assignee  is 
not  liable  for  breaches  of  covenant  committed  before  the  assign- 
ment to  him  (i) ;  unless  the  breach  is  continuing,  as  a  breach  of 
covenant  to  keep  the  demised  premises  in  repair,  in  respect  of  defects 
continuing  after  the  assignment  (/c) ;  and  where  there  is  a  continuing 
breach  of  covenant  for  title  the  assignee  for  the  time  being  may  sue 
for  the  damages  accruing  to  himself  (Z). 

The  assignee  of  a  lease  impliedly  indemnifies  his  assignor  against 
breaches  of  the  covenants  and  conditions  of  the  lease,  in  the  absence 
of  express  agreement  to  the  contrary  (m).  And  the  assignee  for  the 
time  being  during  his  tenancy  impliedly  indemnifies  the  original 
lessee  against  breaches  of  the  covenants  in  the  lease  which  run  with 
the  land;  and  this  indemnity  is  independent  of  the  covenants  and 
stipulations  made  between  him  and  his  immediate  assignor  (n) . 
These  implied  indemnities  continue  only  so  long  as  the  assignee  is 
in  possession  of  the  lease,  and  cease  upon  his  assigning  it  to  another; 
unless  he  has  given  an  express  indemnity  for  the  whole  term(o). 
A.n  assignor  is  not  entitled  to  a  judgment  against  the  assignee  con- 
taining a  general  declaration  of  the  assignor's  right  to  an  indemnity, 
with  liberty  to  apply  from  time  to  time  in  case  of  future  breaches, 
but  is  limited  to  an  account  and  payment  of  the  amount  due  in 
respect  of  actual  breaches  (p) . — An  underlease,  subject  to  the  terms 
of  the  original  lease,  operates  as  a  contract  of  indemnity  to  the  lessor; 
upon  which  he  may  recover  against  his  underlessee  all  the  costs  of 
reasonably  and  properly  defending  an  action  by  his  lessor  upon  the 

K.  B.  12;  8  B.  &  0.  486;  HopMnson  v.  Lovering  (1883),  62  L.  J.  Q.  B.  391;  11 
Q.  B.  D.  92. 

{g)  Seo  ante,  pp.  812,  927. 

ih)  Barley  v.  King  (1835),  4  L.  J.  Ex.  144;  2  Cr.  M.  &  R.  18;  Stein  v.  Pope 
(1902),  71  L.  J.  K.  B.  323;  [1902]  1  K.  B.  S95. 

(i)  Coward  v.  Gregory  (1866),  36  L.  J.  0.  P.  1;  L.  E.  2  O.  P.  153. 

Ik)  Ibid. 

(0  Kingdon  v.  Nottle  (1815),  4  M.  &  S.  53;  King  v.  Jones  (1814),  5  Taunt. 
418;  affirmed  nom.  Jones  v.  King  (1815),  4  M.  &  S.  188;  Spoor  v.  Green  (1874)., 
43  L.  J.  Ex.  57;  L.  E.  9  Ex.  99. 

(m)  Surneft  v.  Lynch  (1826),  4  L.  J.  0.  S.  K.  B.  274;  5  B.  &  C.  589. 

(»)   Moule  V.  Garrett  (1872),  41  L.  J.  Ex.  62;  L.  E.  7  Ex.  101. 

(o)  Wolveridge  v.  Steward  (1834),  3  L.  J.  Ex.  360;  1  Cr.  &  M.  644;  Goooh 
V.  Clutterbvclc  (1899),  68  L.  J.  Q.  B.  808;   [1899]  2  Q.  B.  418. 

Qp)  Lloyd  V.  LHmmack  (1878),  47  L.  J.  398;  7  Oh.  D.  398. 
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covenants  (q).  But  if  the  underlease  is  not  subject  to  the  terms  of 
the  original  lease,  there  is  no  implied  indemnity,  and  the  costs  of  an 
action  by  the  lessor  are  not  recoverable  (r) . 

If  a  covenant  runs  with  the  land  at  law,  it  may  be  enforced  specifi- 
cally, in  the  case  of  lands  held  in  fee,  in  favour  of  the  covenantee  and 
his  representatives  or  assigns,  but  not  so  as  to  fix  the  burden  upon 
the  land  of  the  covenantor  (s) ;  and  if  the  question  arises  between 
landlord  and  tenant,  in  respect  of  land  demised  for  a  term,  to  the 
extent  that  the  obligation  would  have  been  effective  in  common  law 
courts,  the  equitable  remedy  by  specific  performance  is  available, 
and  the  rule  against  perpetuities  is  out  of  the  question  {t).  If  a 
covenant  does  not  run  with  the  land  at  law,  a  further  question  arises 
whether  it  is  in  fact  assignable  (m)  ;  as  if  it  be  assignable,  an  assign- 
ment, express  or  implied,  is  necessary  to  transfer  the  benefit  of 
it  (cc) . — But  where  land  is  sold  in  lots  and  with  similar  covenants  by 
each  purchaser  restrictive  of  building  or  of  otherwise  using  the 
land,  the  construction  of  the  contract  may  require  that  there  should 
be  imputed  to  the  parties  an  intention  that  the  covenants  should  be 
for  tho  mutual  benefit  of  all,  and  each  purchaser  severally  takes  the 
benefit  of  the  covenants;  and  in  such  case  it  is  not  material  whether 
the  lots  are  sold  and  the  covenants  entered  into  contemporaneously 
or  at  different  times,  because  each  purchaser  is  induced  to  buy  in  faith 
that  the  covenants  will  be  observed;  but  "it  is  a  question  of  fact 
whether  it  was  or  was  not  the  intention  that  the  restrictive  covenants 
should  be  entered  into  for  the  benefit  of  each  of  the  purchasers  as 
against  all  the  others"  {y).     And  in  such  a  transaction  there  is  an 

(?)  Hornby  v.   Cardwell  (1881),  51  L.   J.  Q.   B.  89;    8  Q.   B.  D.   329. 

(r)  Penley  v.  Watts  (18il),  10  L.  J.  Ex.  229;  7  M.  &  W.  601;  Walker  v. 
Ration  (1842),  11  L.  J.  Ex.  361;  10  M.  &  W.  249.  See  Conquest  v.  Bbbettg 
(1896),  65  L.  J.  Ch.  808;   [1896]  A.  C.  490. 

(s)   L.  ^  S.  W.  Ry.  V.   Gomm  (1882),  51  L.  J.  C.  530;  20  CSh.  D.   562;   S.  E. 
Ry.  V.   Associated  Portland  Cement  Manuf.    (1909),  79  L.  J.   O.   150;    [1910]  1  . 
Ch.   12. 

(0  Bridges  v.  Hitchcock  (1716),  5  Bro.  P.  C.  6;  Shelburne  {Earl)  v.  Bid- 
dulph  (1748),  6  Bro.  P.  C.  356;  Nicholson  v.  Smith  (1883),  52  L.  J.  C.  191;  22 
Ch.  D.  640. 

(«)  Wilson  V.  Hart  (1866),  35  L.  J.  C.  569;  L.  B.  1  Oh.  463;  Gaskin  v.  Balls 
(1879),  13  Ch.  D.  324;  Groves  v.  Loomes  (1886),  65  L.  J.  C.  52;  Re  Fawcett  and 
Holmes  (1889),  58  L.  J.  C.  763;  42  Oh.  D.  160. 

(k)  Keates  v.  Lyon  (1869),  38  L.  J.  0.  367;  L.  E.  4  Oh.  218;  Renals  v.  Cow- 
lishaw  (1879),  48  L.  J.  0.  830;  11  Oh.  D.  866;  Holloway  Broi.  v.  Hill  (1902), 
71  L.  J.  0.  818;  [1902]  2  Oh.  612;  Osborne  v.  Bradley  (1903),  73  L.  J.  O.  49; 
[1903]  2  Ch.  446. 

{y)  Esher,  M.  E.,  Nottingham  Brick  Co.  v.  Butler  (1886),  56  L.  J.  Q.  B.  280; 
16  Q.  B.  D.  785;  Rowell  v.  Satchell  (1903),  73  L.  J.  0.  20;  [1903]  2  Ch.  212; 
Elliston  V.  Reacher  (1908),  78  L.  J.  0.  87;   [1908]  2  Ch.  665;  Reid  v.  Biokerstaff 
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implied  covenant  by  the  vendor  with  every  purchaser  not  to  sell  any 
of  the  lots  without  the  restrictive  covenants,  and  not  to  release  the 
covenants  to  any  of  the  purchasers  {z) . 

The  burden  of  a  covenant  which  does  not  run  with  the  land  at 
common  law,  may  be  extended  in  equity  so  as  to  bind  a  purchaser  of 
land  with  notice  of  the  covenant,  and  he  will  be  restrained  from  using 
the  land  in  a  manner  inconsistent  with  the  covenant. — The  principle 
upon  which  these  cases  rested  was  formerly  stated  thus;  "  The 
question  is,  not  whether  the  covenant  runs  with  the  land,  but  whether 
a  partj'^  shall  be  permitted  to  use  the  land  in  a  manner  inconsistent 
with  the  contract  entered  into  by  his  vendor  with  notice  of  which 
he  purchased;"  and  "  that  the  question  does  not  depend  upon  whether 
the  covenant  runs  with  the  land  is  evident  from  this,  that  if  there 
was  a  mere  agreement  and  no  covenant,  this  court  would  enforce  it 
against  a  party  purchasing  with  notice  of  it;  for  if  an  equity  is 
attached  to  property  by  the  owner,  no  one  purchasing  with  notice  of 
that  equity  can  stand  in  a  different  situation  from  the  party  from 
whom  he  purchased"  (a).  It  has  been  recently  decided,  however, 
that  these  covenants  can  only  be  made  effectively  in  dealing  with 
freehold  lands  of  inheritance,  if  the  covenantee  has  other  land  in 
respect  of  which  the  benefit  would  be  operative,  and  if  he  has  no  land 
at  the  date  when  the  covenant  is  entered  into  they  do  not  bind  persons 
claiming  under  the  covenantor,  even  if  they  have  notice  of  the  cove- 
nant, although  of  course  binding  upon  the  covenantor  personally  (b) . 
Nay  more,  the  critical  time  is  the  date  when  the  actual  conveyance 
which  contains  the  restriction  is  executed,  although  there  may  be 
an  antecedent  agreement  entered  into  at  a  time  when  the  covenantee 
had  land  which  might  be  regarded  as  "  dominant  "(c);  a  view  which 
apparently  ignores  two  equitable  rules,  that  "  equity  looks  upon  that 
as  done  which  is  agreed  to  be  done,"  and  that  "  equitable  rights 
are  regulated  by  priority  of  time."  It  also  introduces  a  fresh  com- 
plication in  investigating  titles  to  real  estate,  as,  if  operative,  these 
covenants  entitle  a  purchaser  to  rescind  if  they  are  not  disclosed  at 
the  date  of  the  contract,  and  whether  he  will  be  entitled  to  rescind 
or  not  will  depend  upon  a  question  of  fact.   In  the  case  of  a  building 

(1909),  78  L.  J.  C.  753;  [1909]  2  Ch.  305.  See  Wille  v.  Si.  John  (1910),  79 
L.  J.  C.  239;  [1910]  1  Oh.  385. 

(a)  Spicer  v.  Martin  (1888),  58  L.  J.  C.  309;  14  Ap.  Ca.  12;  Macl-enzi-e  y. 
ChUders  (1889),  59  L.  J.  0.  188;  43  Oh.  D.  265. 

(«)  Tulkv.  Moxhay  (1848)),  18  L.  J.  0.  83;  2  Phill.  774 

(J)  X.   C.   C.  V.  Allen   (1914),  83  L.  J.  K.  B.   1695;    [1914]   3  K.   B.,  642. 

(fl)  Milhourn  v.   Lyons  (1914),  83  L.  J.  0.  737;   [1914]  2  Oh.  231. 
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schemu  the  vendor  might  be  regarded  as  acting  as  agent  for  the  other 
purchasers,  and  these  recent  decisions  would  be  inapplicable,  for  the 
contract  of  the  agent  is  the  contract  of  his  principal  {d) .  The  prin- 
ciple applies  to  persons  taking  the  land  for  any  interest:  as  a  tenant 
for  years,  or  from  year  to  year(e);  or  a  mere  occupier  as  tenant 
at  will,  or  as  cestui  que  trust,  or  by  permission  of  the  owner;  who  take 
possession  with  notice  of  the  restrictive  covenant  (/) ;  also  to  persons 
claiming  to  sell  the  land  to  satisfy  a  charge  upon  it  (g) .  But  it  does 
not  apply  to  a  purchaser  of  land  under  compulsory  powers  for  public 
purposes  (h) .  A  person  acquiring  a  title  by  adverse  possession  is 
bound  by  restrictive  covenants  entered  into  prior  to  his  taking  pos- 
session (i).  A  restrictive  covenant  is  a  valid  objection  to  the  title, 
and  entitles  a  purchaser  who  has  contracted  without  notice  to  rescind 
the  contract  (fc).  A  purchaser  who  contracts  subject  to  restrictive 
■covenants,  or  with  notice  of  such  covenants,  cannot  have  specific 
performance  without  indemnifying  the  vendor  by  executing  a  con- 
veyance with  like  covenants,  or  indemnifying  him  against  the  non- 
performance thereof  (l) ;  and  though  he  had  no  notice  at  the  time  of 
contracting,  he  must  execute  a  conveyance  with  like  covenants,  unless 
he  rescinds  the  contract  altogether  (m) .  A  purchaser  with  notice  is 
not  liable  to  his  vendor  upon  the  covenants  without  an  express  stipu- 
lation in  the  conveyance;  the  liability  by  reason  of  notice  extending 
only  to  the  covenantees  and  their  successors  who  take  the  benefit  of 
the  covenants  (n) .  And  the  liability  by  reason  of  notice  continues 
only  during  his  possession  of  the  land  to  which  the  covenants  relate, 
and  ceases  upon  a  transfer  of  the  possession  to  another  (o) .  A  pur- 
chaser who,  at  the  time  of  paying  his  purchase-money  and  of  taking 


{d}  Ante,  p.   347. 

(e)  Wilson  v.  Hart  (1866),  35  L.  J.  C.  669;  L.  R.  1  Ch.  463;  HoUoway  Bros. 
V.  Jiill  (1902),  71  L.  J.  C.  818;   [1902]  2  Oh.  612. 

(/)  Mander  v.  Falcke,  [1891]  2  Oh.  554. 

Ig)  Tendring  Union  v.  Dowton  (1891),  61  L.  J.  C.  82;   [1891]  3  Ch.  265. 

(A)  Newingtoii  Loc.  Bd.  v.  Cottingham  Log.  Bd.  (1879),  48  L.  J.  C.  226;  12 
Ch.  D.  731;  Manchester,  S.  #  L.  Ry.  v.  Anderson  (1898),  67  L.  J.  C.  568;  [1898] 
2  Ch.  394. 

(j)  Re  Nisbet  and  Potts  (1906),  74  L.  J.  C.  310;   [1905]  1  Ch.  391. 

(A)  Re  Cox  and  Neve,  [1891]  2  Ch.  109;  Bishop  v.  Taylor  (1891),  60  L.  J.  Q.  B. 
656. 

(l)  Moxhay  v.  Inderwich  (1847),  1  De  G.  &  Sm.  708;  Pollock  v.  Rabbits 
(1882),  21  Ch.  D.  466;  Re  Poole  and  Clarice  (1904),  73  L.  J.  C.  612;  [1904]  2 
Ch.  173.     See  Harris  v.  Boots,  Ld.  (1904),  73  L.  J.  C.  708;   [1904]  2  Ch.  376. 

(m)   Lwkey  v.  Higgs  (1855),  24  L.  J.  C.  495. 

(n)  King  v.  Bicheson  (1889),  68  L.  J.  C.  464;  40  Ch.  D.  696. 

(o)  Hall  V.  Ewin  (1887),  57  L.  J.  C.  95;  37  Ch.  D.  74.  See  Clements  v. 
Welles  (1866),  35  L.  J.  C.  266;  L.  E.  1  Eq.  200;  Ashby  v.  WUson  (1899),  69 
I,.  J.  C.  47;  [1900]  1  Oh.  66. 
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his  conveyance  (p),  had  no  notice  of  restrictive  covenants  is  not 
affected  by  them,  and  can  convey  the  land  discharged  from  them  even 
to  a  purchaser  with  notice  (q).  The  defendant  must  allege  specifi- 
cally that  he  is  a  purchaser  for  value  without  notice  and  prove  his 
allegation  (r).  It  has  even  been  said  that  the  proof  of  value  given 
does  not  displace  the  burden  of  negativing  notice  (s) ;  but  it  seems 
difficult  to  support  this  in  the  face  of  higher,  if  earlier,  authority  based 
upon  the  view  that  a  party  would  not  advance  money,  or  his  solicitor 
allow  him  to  do  so,  at  the  risk  of  being  himself  cast  in  damages  for 
negligence,  if  he  or  his  client  had  notice  {t).  The  common  law  cases 
with  regard  to  the  burden  of  proof  in  the  case  of  the  negotiation  of 
stolen  bills  and  notes  support  the  saner  view  (ii). 

Upon  the  above  principle  a  purchaser  of  land  may  become  bound  by 
the  restrictive  covenants  of  a  former  owner:  that  the  land  shall  not 
be  built  over  (x) ;  or  that  no  building  shall  be  erected  beyond  a  certain 
line  of  frontage  {y) ;  or  no  building  except  houses  of  a  certain 
kind  (z) ;  or  preventing  an  invasion  of  privacy  (a) .  So  a  purchaser 
may  become  bound  by  a  covenant  against  carrying  on  the  sale  of 
beer  or  spirituous  liquors  (b). — But  a  purchaser  of  land  is  affected 
by  notice  of  covenants  only  so  far  as  they  are  negative  and  restrictive 
of  the  use  of  the  land,  and  can  be  enforced  by  injunction  restraining 
the  use  of  the  land  in  the  manner  covenanted  against;  he  is  not 
affected  by  affirmative  covenants  which  could  only  be  enforced  by 
specific  performance  or  damages  against  the  covenantor:  as  a  covenant 
to  spend  money  on  buildings  or  repairs  (c) ;  a  covenant  to  maintain 
and  repair  a  road  {d) . 

(p)  Jackson  v.  So-we  (1830),  9  L.  J.  0.  S.  K.  B.  32;  4  Euss.  614. 

(q)  Att.-Gen.  v.  Biphosphated  Guano  Co.  (1879),  49  L.  J.  C.  68;  11  Ch.  D. 
327;    Wilkes  v.  Spooner  (1911),  80  L.  J.  K.  B.   1107;    [1911]  2  K.   B.  273. 

(r)  Att.-Gen.  v.  Biphosphated  Guano  Co.  (1879),  49  L.  J.  C.  68;  11  Ch.  D.  327. 

(s)  Farwell,  L.  J.,  IVUkesv.  Spooner  (1911),  80  L,.  J.  K.  B.  at  p.  1115;  [1911] 
2  K.  B.  at  p.  486. 

(0   Corser  v.  Cartwright  (1875),  45  L.  J.  0.  605;  L.  E.  7  H.  L.  731. 

(«)  Be  la  Chatimette  v.  Bank  of  England  (1829),  7  1..  J.  0.  S.  K.  B.   179;   9 

B.  &  C.  208. 

(«)  Tulk  V.  Moxhay  (1848),  18  X..  J.  O.  83;  2  Phill.  774;  McLean  v.  McKay 
(1873),  L.  E.  5  P.  C.  327. 

(y)  Coles  V.  Sims  (1854),  23  L.  J.  O.  258;  5  De  G.  M.  &  G.  1;  Manners  v. 
Johnson   (1876),   45  L.   J.    C.   404;    1    Ch.   D.   673;    Gaskin  v.    Balls    (1879),   13 

C.  D.  324. 

(z)  Patman  v.  Harland  (1881),  50  L.  J.  C.  642;  17  Ch.  D.  353;  Sogers  v. 
Sosegood  (1900),  69  L.  J.  C.  652;  (1900)  2  Oh.  388. 

(o)  Manners  v.  Johnson  (1876),  45  L,  J.  404;  1  Ch.  D.  673. 

lb)  Nicoll  V.  Fanning  (1881),  67  L.  J.  C.  166;  19  Ch.  D.  238. 

(c)  Haywood  v.  Brunswick  Perm.  Bdg.  Soc.  (1881),  51  L.  J.  Q.  B.  73;  8 
Q.  B.  D.  403;  Smith  v.  Colbourne  (1914),  84  L.  J.  C.  112;  [1914]  2  Ch.  533. 

((?)  Austerberry  v.   Oldham  {Corp.)   (1886),  55  L.  J.  C.  633;    29  Ch.   D.   750. 
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Constructive  notice  of  a  restrictive  covenant  is  sufficient  to  affect 
the  purchaser  with  liability.  "A  purchaser  is  bound  to  inquire 
into  the  title  of  his  vendor,  and  will  be  affected  with  notice  of  what . 
appears  upon  the  title  if  he  does  not  so  inquire  " ;  and  this  rule  applies 
to,  a  purchaser  or  mortgagee  of  freehold  and  leasehold  estates,  and 
to  a  lessee  for  a  term  of  years,  including  a  tenant  from  year  to 
year  (e).  The  equitable  doctrine  of  notice  whether  actual,  imputed 
or  constructive,  has  been  remodelled  by  sect.  3  of  the  Conveyancing 
Act,  1882,  which  is  retrospective  in  operation,  and  is,  so  far  as 
material,  in  the  following  terms:  "  (1)  A  purchaser  shall  not  be  pre- 
judicially affected  by  notice  of  any  instrument,  act,  or  thing  unless — 
(i)  it  is  within  his  own  knowledge,  or  would  have  come  to  his  know- 
ledge, if  such  enquiries  and  inspections  had  been  made  as  ought 
reasonably  to  have  been  made  by  him,  or  (ii)  if  in  the  same  trani^ 
action,  with  respect  to  which  a  question  of  notice  to  the  purchaser 
arises,  it  has  come  to  the  knowledge  of  his  counsel,  as  such,  or  of 
his  solicitor  or  other  agent,  as  such,  or  would  have  come  to  the  know- 
ledge of  his  solicitor  or  other  agent  as  such,  if  such  enquiries  and 
inspections  had  been  made,  as  ought  reasonably  to  have  been  made 
by  the  solicitor  or  other  agent.  (2)  This  section  shall  not  exempt 
any  purchaser  from  any  liability  under,  or  any  obligation  to  perform 
or  observe,  any  covenant,  condition,  provision  or  restriction  contained 
in  any  instrument  under  which  his  title  is  derived  mediately  or- 
immediately;  and  such  liability  or  obligation  may  be  enforced  in 
the  same  manner,  and  to  the  same  extent,  as  if  this  section  had  not 
been  enacted.  (3)  A  purchaser  shall  not  by  reason  of  this  section 
be  affected  by  notice  in  any  case  where  he  would  not  have  been  affected 
if  this  section  had  not  been  enacted."  And  the  statute  incorporates 
sect  2  of  the  Conveyancing  Act,  1881,  which  defines  the  word  "  pur- 
chaser "  as  including  "  a  lessee  or  mortgagee,  and  an  intending  pur- 
chaser, lessee,  or  mortgagee,  or  other  person,  who,  for  valuable  con- 
sideration, takes  or  deals  for  any  property."  Constructive  notice 
of^erates  in  favour  of  the  persons  entitled  to  the  benefit  of  the  cove- 
nant; though  the  conditions  of  the  contract  of  sale  exclude  inquiry, 
into  the  title  as  against  the  vendor,  or  limit  the  title  to  a  period  which 
does  not  contain  the  covenants  (/) ;  and  though  the.  vendor  prevents 

(e)  Turner,  L.  J.,  IFilsm  v.  Hart  (1866),  35  L.  J.  C.  569;  L.  R.  1  Cb. 
467;  English  ^  Scottish  Merc.  Invt.  Trust  v.  Brviiton  (1892),  62  L.  J.  Q.  B.  636; 
[1892]  2  Q.  B.  700.     See  Leake,  Law  of  Land,  p.  355. 

(/)  Robson  V.  Fligkt  (1865),  34  L.  J.  C.  226;  4  De  a.  J.  &  S.  608;  Be  Cox 
and  Neve,  [1891]  2  Ch.  109. 
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inquiry  by  express  representations  that  the  title  or  a  deed  affecting- 
the  title  contains  no  restrictive  covenant  {g) ;  and  though  the  Vendor 
and  Purchaser  Act,  1874,  s.  2,  precludes  a  contracting  lessee  or 
assignee  of  a  term  of  years  from  calling  for  the  title  to  the  freehold 
without  an  express  stipulation  in  the  contract  {h) .  A  purchaser  is 
not  affected  with  notice  of  covenants  in  a  collateral  deed,  which  is 
not  part  of  or  referred  to  in  the  title  (i) .  In  the  case  of  freehold  lands 
a  long  and  continuous  user  in  a  manner  wholly  inconsistent  with  the 
tenor  and  purpose  of  a  restrictive  covenant  is  tantamount  to  a  release 
of  the  covenant  (fc) ;  or  where  there  has  been  a  general  change  in 
the  character  of  the  neighbourhood  (Z).  Under  sect.  27  of  the  Hous- 
ing, Town  Planning,  &c.  Act,  1919,  the  County  Court  on  the  applica- 
tion of  the  local  authority  or  any  person  interested  in  the  house  may. 
vary  the  terms  of  the  lease  or  instrument  imposing  the  prohibition 
or  restriction  so  as  to  permit  a  house  to  be  converted  into  two  or 
more  tenements  {m) . .  But  in  the  case  of  land  registered  under  the 
Land  Transfer  Act,  1875,  building  conditions  entered  on  the  register 
can  only  be  modified  or  discharged  by  an  order  of  the  court  (n) . 

(g)  Patman  v.  Uarland  (1881),  50  L.  J.  C.  642;  17  Ch.  D.  353. 

IK)  Ibid. 

li)  Carter  v.  Williams  (1870),  39  L.  J.  C.  560;  L.  E.  9  Bq.  678;  English  ^ 
Scot.  Merc.  Invt.  Trust  v.  JBrunton  (1892), 62  L.  J.  Q.  B.  136;  [1892]  2  Q.  B.  700. 

(ft)  Hepworth  v.  Pickles  (1899),  69  L.  J.  C.  65;   [1900]  1  Ch.  108. 

(0  Sobey  v.  Sainsbury  (1913),  83  L.  J.  C.  103;   [1913]  2  Ch.  513. 

(»»)  Johnston  v.  MaconocUe  (1920),  90  L.  J.  K.  B.  83;    [1921]  1  K.  B.   239. 

(»)  See  sect.  84;  Ground  Rent  Co.  v.  West  (1902),  71  L.  J.  C.  354;  [1902]  1 
Ch.  674. 


(      941      ) 


Chapter  IV. 
ASSIGNMENT  BY  MAKEIAaE. 

PAOB 
nights  of  contract  of  wife  at  common  law — separate  rights  under 
the  Married   Women's  Property  Act,   1882 — wife   marrying  her 
debtor   941 

Debts  and  liabilities  of  wife  before  marriage  at  common  law — under 
the  Married  Women's  Property  Act,  1882    942 

Liability  of  husband  for  debts  of  wife  before  marriage — husband 
marrying  his  debtor 942 

Death  of  husband — death  of  wife — rights  of  husband  during 
marriage 944 

At  common  law  marriage  operated  as  an  absolute  gift  to  the  hus- 
band of  all  chattels  personal  of  the  wife  in  possession  in  her  own 
right;  but  as  to  choses  in  action,  including  rights  of  contract  and 
for  breaches  of  contract,  the  husband  only  took  the  right  of  reduc- 
ing them  into  possession  by  recovering  or  receiving  payment;  and 
if  not  reduced  into  possession  during  the  marriage,  they  remained 
the  property  of  the  wife  if  she  survived  the  husband,  but  passed 
to  her  husband  beneficially  if  he  survived  her  (a).  The  same  rule 
applied  to  choses  in  action  accruing  to  the  wife  during  marriage  (6); 
but  it  did  not  apply  to  property  held  by  the  wife  as  trustee,  in  which 
the  husband  had  no  interest;  though  the  wife  could  not  sue  alone  as 
trustee  without  joining  the  husband  (c) . — Upon  contracts  with  the 
wife  before  marriage  the  husband  could  only  sue  in  right  of  his 
wife,  joining  her  as  co-plaintiff;  upon  contracts  made  by  him  jointly 
with  her  during  marriage,  he  could  sue  alone  or  join  her  as  co- 
plaintiff.  The  wife  could  sue  alone  upon  contracts  made  to  her  before 
or  during  marriage,  subject  only  to  objection  of  the  irregularity  of 
procedure  in  non-joinder  of  the  husband  {d) . 

(a)  Co.  Lit.  3O0  a,  351  b;  Partington  v.  Att.-Gen.  (1869),  38  L.  J.  Ex.  205; 
L.  R.  4  H.  L.  100;  Fleet  v.  Perrins  (1869),  38  L.  J.  Q.  B.  257;  L.  R.  4  Q.  B. 
500. 

(J)  Fleet  V.  Perrins  (1869),  38  L.  J.  Q.  B.  257;  L.  R.  4  Q.  B.  500;  Jmes  v. 
Cuthberts.on  (1873),  42  L.  J.  Q.  B.  221;  L.  R.  8  Q.  B.  504. 

(e)  Proctor  v.  Brotherton  (1854),  23  L.  J.  Ex.  116;  9  Ex.  486;  Kingsman  v. 
Kingsman  (1880),  50  L.  J.  Q.  B.  81;  5  Q.  B.  D.  122. 

{d)  See  Foxwist  v.  Tremaine  (1670),  2  Wms.  Saund.  633,  n.  («) ;  Morgan  v. 
Painter  (1795),  6  T.  R.  265;  S&itdix  v.  Wakeman  (1843),  13  L.  J.  Ex.  15;  12 
M.  &  W.  97. 
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Now  by  the  Married  Women's  Property  Act,  1882,  s.  1,  a  married 
woman  is  made  capable  of  acquiring,  holding  and  disposing  of  any 
real  or  personal  property  as  her  separate  property,  without  the  inter- 
vention of  any  trustee.  By  sect.  2,  every  woman  married  after  the 
1st  January,  1883,  is  entitled  to  have  and  to  hold  and  to  dispose  of 
as  her  separate  property  all  real  and  personal  (e)  property  which 
Bhall  belong  to  her  at  the  time  of  marriage  or  shall  be  acquired  after 
marriage.  By  sect.  5,  every  woman  married  before  the  Act  is 
entitled  to  hold  as  her  separate  property  all  real  and  personal  pro- 
perty which  shall  accrue  to  her  after  the  commencement  of  the  Act. 
By  sect.  1  (2),  a  married  woman  is  made  capable  of  suing  and  being 
sued,  either  in  contract  or  in  tort,  or  otherwise,  in  all  respects  as  if 
she  were  a  feme  sole,  and  her  husband  need  not  be  joined  with  her 
as  plaintiS  or  defendant  (/).  And  by  sect.  12,  every  woman,  whether 
married  before  or  after  the  Act,  shall  have  in  her  own  name  against 
all  persons  whomsoever,  including  her  husband,  the  same  remedies 
for  the  protection  and  security  of  her  own  separate  property,  as  if 
such  property  belonged  to  her  as  a  feme  sole  (g) . 

At  common  law  the  husband,  who  took  all  the  personal  property 
of  the  wife  by  marriage,  became  liable  to  be  sued  for  the  debts  and 
liabilities  of  the  wife  contracted  before  the  marriage,  and  whether 
the  wife  had  in  fact  any  property  or  not;  but  this  liability  of  the 
husband  continued  only  during  the  marriage  and  ceased  upon  his 
death,  or  upon  the  death  of  the  wife  (h) . — Now  by  the  Married 
Women's  Property  Act,  1882,  s.  13,  it  is  declared  that  a  woman 
after  her  marriage  shall  continue  to  be  liable,  in  respect  and  to  the 
extent  of  her  separate  property,  for  all  debts  contracted  and  all 
contracts  entered  into  by  her  before  her  marriage  (including  any 
sums  for  which  she  may  be  liable  as  a  contributory  under  the  Joint 
Stock  Companies  Acts  (i) ;  and  she  may  be  sued  for  any  such  debt 
and  for  any  liability  in  damages  or  otherwise  under  any  such  con- 
tract; and  all  sums  recovered  against  her  in  respect  thereof,  or  for 
any  costs  relating  thereto,  are  payable  out  of  her  separate  property; 
and  as  between  her  and  her  husband,  unless  there  be  any  contract 
between  them  to  the  contrary,  her  separate  property  is  primarily 

(e)  See  Witherby  v.  Rackham  (1891),  60  L.  J.  C.  511. 

(/)  Per  cur.  Butler  v.  Butler  (1885),  55  L.  J.  Q.  B.  55;   14  Q.  B.  D.  837. 
ig)   Was^ell  v.   Leggatt  (1896),  65  L.  J.  C.   240;    [1896]   1   Ch.  554. 
(A)  Hear^.   v.    Stamford   (1735),   3  P.   Wms.   409;   Bell  v.    Stacker    (1882),  52 
Z..  J.  Q.  B.  49;   10  Q.  B.  D.  129. 

(0  See  Ex  p.  Hatcher  (1879),  48  L.  J.  0.  723;   12  Ch.  D.  284. 
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jliable  for  all  such  debts  or  contracts,  and  for  all  damages  or  costs 
recovered  in  respect  thereof. 

By  sect.  14,  "a  husband  shall  be  liable  for  the  debts  of  his  wife 
contracted  and  for  all  contracts  entered  into  and  wrongs  committed 
by  her  before  marriage,  to  the  extent  of  all  property  whatsoever 
belonging  to  his  wife  which  he  shall  have  acquired  or  become  entitled 
to  from  or  through  his  wife;  but  he  shall  not  be  liable  for  the 
same  any  further  or  otherwise;  and  any  court  in  which  a  husband 
shall  be  sued  for  any  such  debt  shall  have  power  to  direct  any  inquiry 
or  proceedings  which  it  may  think  proper  for  the  purpose  of  ascer- 
taining the  nature,  amount  or  value  of  such  property." — By  sect.  15, 
"a  husband  and  wife  may  be  jointly  sued  in  respect  of  any  such 
debt  or  other  liability  contracted  or  incurred  by  the  wife  before 
marriage  as  aforesaid;  and  if  in  any  such  action  it  is  not  found  that 
the  husband  is  liable  in  respect  of  any  property  of  the  wife  as  afore- 
said, ho  shall  have  judgment  for  his  costs  of  defence  whatever  may 
bo  the  result  of  the  action  against  the  wife;  and  if  it  appears  that 
the  husband  is  liable  for  the  debt  or  damages  recovered  or  any  part 
.thereof,  the  judgment  to  the  extent  of  the  amount  for  which  the 
husband  is  liable  shall  be  a  joint  judgment  against  the  husband 
personally  and  against  the  wife  as  to  her  separate  property;  and  as 
to  the  residue,  if  any,  the  judgment  shall  be  a  separate  judgment 
against  the  wife  as  to  her  separate  property  only." 

The  husband  and  wife  may  be  sued  jointly  under  the  above  section, 
or  they  may  be  sued  severally  without  joining  the  other  as  a- party 
to  the  action  (fc) .  And  it  seems  that  the  liability  of  the  husband 
to  the  extent  of  property  derived  from  the  wife  is  absolute,  not 
ceasing  upon  the  death  of  either  party  (I) .  The  husband  may  be 
charged  in  an  action  as  prima  facie  liable  for  the  debt,  leaving  him 
as  defendant  to  plead  and  prove  the  limitation  of  liability  to  the 
property  derived  from  the  wife  (m) .  And  in  action  against  hus- 
band and  wife  jointly,  the  costs  payable  to  the  husband  in  respect 
of  a  successful  defence  may  be  added  to  the  debt  of  the  wife,  and 
jecovered  against  her  separate  estate  (n) .  The  action  against  the 
husband  in  respect  of  property  derived  from  the  wife  is  distinct 
irom  that   against  the  wife  in  respect  of  her  separate  estate,   and 

(_k)  Bech  V.  Fierce  (1889),  58  L.  J.  Q.  B.  516;  23  Q.  B.  D.  316. 

(0  Per  cur.  Beck  v.  Pierce  (1889),  58  L.  J.  Q.  B.  516;   23  Q.  B.  D.  316. 

(m)  See  Matthews  v.   Whittle  (1880),  49  L.  J.  C.  359;    13  Ch.  D.   811. 

(«)  London  and  Prov.  Bank  v.  Bogle  (1878),  47  I>.  J.  C.  301;   7  Ch.  D.  773. 
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therefore  a  judgment  recovered  against  the  wife  without  satisfaction 
is  no  bar  to  another  action  against  the  husband;  but  the  liability 
of  the  husband  being  for  the  debt  of  the  wife,  he  may  make  any 
defence  which  would  be  available  for  the  wife;  and  the  limitation 
of  the  action  dates  from  the  original  cause  of  action  against  the 
wife,  subject  to  its  having  been  renewed  by  her  before  the  marriage, 
and  not  from  the  date  of  the  marriage  (o) .  So  bankruptcy  of  the 
husband  discharges  his  liability  only,  and  does  not  discharge  the 
wife,  except  so  far  as  the  debt  may  have  been  paid  under  the  bank- 
ruptcy (p).  Debts  contracted  by  a  woman  during  a  former  marriage 
are  debts  contracted  before  marriage  relatively  to  a  second  marriage 
within  the  above  sections;  and  also  within  sect.  19,  which  avoids 
the  effects  of  a  restraint  on  alienation  contained  in  a  settlement  made 
by  the  wife  of  her  own  property,  as  against  such  debts  (q) .  The 
liability  of  a  husband  married  in  this  country  for  the  wife's  debts 
is  limited  to  property  derived  from  the  wife,  though  the  debts  were 
incurred  in  a  foreign  country  where  the  husband's  liability  is 
unlimited  (r) . 

These  sections  do  not  apply  to  a  debt  or  liability  of  the  wife  con- 
tracted to  the  husband  himself  before  the  marriage,  which  by  the 
common  law  is  released  by  the  intermarriage  of  the  parties  (s) . 
Hence  a  husband  may  sue  his  wife  and  recover  against  her  separate 
estate  for  money  lent  after  the  marriage,  and  for  money  paid  for 
her  after  the  marriage  at  her  request,  whether  the  request  was  made 
before  or  after  the  marriage;  but  he  cannot  recover  for  money  lent 
or  for  money  paid  before  the  marriage,  for  which  the  marriage 
operates  in  law  as  a  release  (s). 

At  common  law  choses  in  action,  whether  they  accrued  to  the 
wife  before  or  after  marriage,  if  not  reduced  into  possession  by  the 
husband  in  his  lifetime,  survived  to  the  wife  upon  his  death;  as 
in  the  case  of  bonds,  promissory  notes  and  contracts  made  to  the 
wife  ill  her  own  right  {t). — Upon  the  death  of  the  wife  the  husband 

(o)  Beck  V.  Pierce  (1889),  58  L.  J.  Q.  B.  516;  23  Q.  B.  D.  316.  See  ante., 
p.  752. 

(p)  Ohubb  V.  Stretch  (1870),  39  L.  J.  C.  329;   L.  R.   9  Eq.   555. 

((/)  Jay  V.  Eobinx,))  (1890),  59  L.  J.  Q.  B.  367;  25  Q.  B.  D.  467.  Sfl«  ante, 
p.  406. 

(r)   Be  Greuchy  v.   WilU  (1879),  48  L.  J.  C.   P.   726;   4  C.   P.  D.  362. 

(s)  lUdh'r  V.   Butler  (1885),  55  L.  J.  Q.  B.  55;    14  Q.  B.   D.  837. 

(0  Richards  v.  Richards  (1831),  9  L.  J.  0.  S.  K.  B.  319;  2  B.  &  Ad.  447: 
Gntera  v.  Madeleii  (1840),  9  L.  J.  Ex.  173;  6  M.  &  W.  427;  Saai-pellini  v. 
Atchesoii  (1845),  14  L.  J.  Q.  B.  333;  7  Q.  B.  -864;  Howard  v.  Oakes  (1849), 
18  L.  J.  Ex.  485;   3  Ex.  136. 
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M'as  entitled  to  her  choses  in  action  upon  taking  out  administration 
to  his  deceased  wife,  and  he  also  took  the  beneficial  interest  in  hsr 
personal  estate:  and  upon  the  death  of  the  surviving  husband  'ad- 
ministration must  have  been  taken  out  to  the  wife  of  the  estate 
unadministered  (m);  and  if  another  took  out  administration  to  her, 
it  was  only  as  a  trustee  for  the  husband  (x).  And  where  property; 
was  limited  to  the  separate  use  of  a  married  woman,  the  husband 
surviving  her  was  entitled  to  the  property  as  administrator  in  pre- 
ference to  the  next  of  kin(?/). — By  Married  Women's  Property 
Act,  1882,  s.  23,  "For  the  purpose  of  this  Act  the  legal  personal 
representative  of  any  married  woman  shall  in  respect  of  her  separate 
estate  have  the  same  rights  ahd  liabilities  and  be  subject  to  the  same 
jurisdiction  as  she  would  be  if  she  was  living."  Under  this  section 
the  husband  is  the  legal  personal  representative  in  respect  of  the 
chattels  real  of  the  wife  which  he  succeeds  to  jure  mariti  without 
taking  administration,  as  well  as  the  personal  assets  which  he  takes 
as  administrator;  and  he  is  liable  for  the  debts  of  the  wife  to  the 
extent  of  such  property,  as  she  would  be  if  she  was  living  (z). — The 
law  concerning  the  rights  of  a  husband  to  the  wife's  choses  in  action 
and  reduction  into  possession  during  marriage  has  been  practically 
superseded  by  the  enactments  of  the  Married  Women's  Property  Act, 
1882,  above  referred  to,  which  came  into  force  1st  January,  1883; 
therefore  it  seems  no  longer  necessary  to  treat  it  as  existing  law,  nor 
to  refer  in  detail  to  the  equitable  rights  devised  for  her  protection 
by  the  Court  of  Chancery  by  means  of  "separate  use"  or  "equity 
to  a  settlement." 

(«<)  Fleet  V.  Perriiis  (1869),  3(8  L.  J.  Q.  B.  257;  L.  B.  4  Q.  B.  500;  Par- 
tington V.  Att.-Gen.  (1869),  SB  L.  J.  Ex.  205;  L.  R.  4  H.  L.  100;  Sthart  v. 
Tranter  (1889),  59  L.  J.  O.  363;   43  Ch.  D.  587. 

(x)  Humphrey  v.  •Bullen  (1737),  1  Atk.  458;  Watt  v.  Watt  (1794),  8  Ves.  244. 
See  Elliott  v.  North  (igtOl),  70  L.  J.  C.  217;   [1901]  1  Ch.  424. 

(y)  Proudley  v.  Fielder  (1833),  2  M.  &  K.  57;  Coaper  v.  Macdonald  (1877),  47 
L.  J.  C.  373;  7  Ch.  D.  28,8. 

(«)  Surman  v.   Wharton   (18.91),  60  L.  J.  Q.  B.  233;   [1891]   1  Q.   B.  491. 
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Death  operates  as  an  assignment  in  law  of  all  the  personal  estate 
of  the  deceased  to  his  executor  or  administrator;  subject  to  the  debts 
and  liabilities  of  the  deceased  chargeable  against  it.  The  title  of 
the  executor  to  the  personal  estate  is  derived  from  the  will  of  the 
deceased  and  is  vested  immediately  upon  his  death;  but  the  only 
admissible  evidence  of  the  title  is  the  probate  of  the  will  containing 
the  appointment,  which  is  conclusive  as  long  as  it  exists  unrevoked, 
and  must  be  produced,  if  required,  in  support  of  the  acts  and  autho- 
rity of  the  executor  (a) .  The  title  of  the  administrator  is  derived 
from  the  grant  of  letters  of  administration  and  takes  eSect  from 
the  date  of  the  grant;  before  which  date  he  cannot  do  any  act  as 
administrator,  although  his  title  after  the  grant  relates  back  to  the 
death  of  the  intestate  (fe).  Accordingly,  where  the  deceased  has 
left  a  valid  will  appointing  an  executor,  his  title  is  elder  to  that 
of  an  administrator  obtaining  a  grant  by  the  non-disclosure  of  the 

(a)  Wankford  v.  Wankford  (1699),  1  Salk.  299;  Newton  v.  Metrop.  Ry. 
(1861),  1  Dr.  &  Sm.  583;  Tarn  v.  Commeroial  Bkg.  Co.  of  Sydney  (1884),  12 
Q.  B.  D.  294.  See  Boais  v.  Atlas  Assoe.  Co.  (1913),  82  L.  J.  K.  B.  506;  [1913] 
2  K.  B.  209. 

(b)  Doe  V.  Glenn  (1834),  3  L.  J.  K.  B.  161;  1  A.  &  E.  49;  Foster  v.  Bates 
(1843),  13  L.  J.  Ex.  88;  12  M.  &  W.  226;  Metiers  v.  Brmim  (1863),  32 
L.  J.  Ex.  138;  1  H.  &  O.  686. 
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will  (c) .  The  probate  of  a  will  or  a  grant  of  administration,  though 
improperly  obtained,  is  valid  until  revoked,  as  regards  transactions 
in  a  due  course  of  administration  with  the  executor  or  administrator 
by  persons  having  no  notice  of  the  defective  title  {d) . — The  executor 
of  an  executor,  provided  the  latter  has  proved  the  will,  represents  the 
original  testator  as  to  his  personal  estate  and  liabilities,  but  the 
administrator  of  an  executor  does  not;  nor  does  the  executor  or 
administrator  of  an  administrator  represent  the  original  deceased 
or  take  his  estate;  therefore  it  is  necessary  in  such  cases  to  take  out 
administration  of  the  goods  unadministered,  or  de  bonis  non  as  it  is 
technically  termed,  which  is  in  effect  a  continuance  of  the  former, 
administration,  if  any  (e). 

If  several  executors  are  appointed  they  represent  the  testator  and 
take  his  estate  and  liabilities  jointly,  and  they  must  sue  and  be  sued 
jointly;  but  the  non-joinder  of  a  co-executor  is  only  an  irregularity 
of  procedure  which,  if  material,  may  be  amended  by,  the  court  (/) . 
An  executor  may  renounce  probate,  unless  he  has  intermeddled  or 
taken  out  probate,  and  the  representation  and  estate  will  pass  as 
if  he  had  not  been  appointed  {g) .  The  renunciation  to  be  valid  must 
be  of  the  whole  executorship;  "he  cannot  assume  the  executorship 
for  part,  and  refuse  for  part"  {h).  Each  of  joint  executors  acts 
on  behalf  of  all  in  disposing  of  the  personal  estate,  the  payment 
of  debts  and  legacies,  and  the  general  administration  of  the  personal 
estate  of  the  testator  (^) .  But  one  cannot  make  a  new  contract  to  bind 
tlie  others  (fc) .  And  all  executors  who  have  proved  the  will  are 
required  to  join  in  the  transfer  of  public  stocks  (Z);  and  as  share- 
holders in  public  companies  they  all  must  join  in  executing  a  transfer 

(c)  Ellis  V.  Ellis  (1905),  74  L.  J.  C.  2%;    [1905]  1  Ch.  613. 

id)  Allen  v.  Dundas  (1789),  3  T.  E.  125;  Boxall  v.  Boxall  (1884),  53  L.  J.  C. 
838;  27  Ch.  D.  220;  Mohamidu  Mohidaen  Hadjiar  v.  Pitchey  (1894),  63  L.  J. 
P.  C.  90;  [1894]  A.  C.  437;  Ellis  v.  Ellis  (1905),  75  1..  J.  O.  74;  [1905] 
1   Ch.   613. 

(e)  Re  GaynoT  (1869),  38  L.  J.  P.  &  M.  79;  L.  B.  1  P.  &  D.  723;  Moseley  v. 
Rendell  (1871),  40  L.  J.  Q.  B.  Ill;  L.  E.  6  Q.  B.  338;  Re  Watscm  (1884), 
53  L.  J.  C.  305;   Clark  v.  Metrap.  Gns  Co.  (1885),  54  L.  J.  C.  259. 

(/)  Ord.  XVI.  r.  11.  See  Latch  v.  Latch  (1875),  44  L.  J.  C.  445;  L.  E. 
10  Ch.  464;   Drage  v.  HartQpp  (1885),  54  L.  J.  C.  434;   28  Ch.  D.  415. 

ig)  20  &  21  Viot.  o.  77,  s.  79;  Re  Veiga  (1862),  32  L.  J.  P.  9;  2  Sw.  &  T. 
13;  Re  Badenach  (1864),  33  L.  J.  P.  179;  3  S.  &  T.  465;  Uordaunt  v.  Clarke 
(1869),  38  L.  J.  P.  45;  L.  E.  1  P.  &  D.  592;  Re  Stevens  (1897),  66  L.  J.  C. 
155;    [18Q7]   1   Ch.   422. 

(/j)  Bolton  V.  Caiihain  (1676),  1  Vent.  271;  Re  Lord  and  Ftdlerton  (1895),  65 
L.  J.  C.  184;  [1896]  1  Ch.  228.  See  Brooke  v.  Haymes  (1868),  L.  R.  6  Eq. 
25;  Re  Beiiett  (1905),  75  L.  J.  C.  122;  [1906]  1  Ch.  216. 

(i)  Shep.  Touch.  484. 

(7c)  Turner  v.   Hnrdei/   (1842),  11  L.  J.  Ex.  277;   9  M.   &  W.   770. 

(I)  33  &  34  Viot.  c.  71,  8.  23. 
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of  shares  (to).  Upon  the  death  of  a  joint  executor  the  representa- 
tion and  estate  vests  in  the  survivors  or  survivor  or  in  the  executor 
of  the  last  survivor  {n).  And  by  the  Conveyancing  Act,  1881,  s.  38, 
it  is  expressly  provided  that  a  power  or  trust  vested  in  two  or  more 
executors  may  be  exercised  or  performed  by  the  survivor  or  sur- 
vivors of  them  for  the  time  being  (o). 

"  As  a  general  rule,  the  executor  represents  the  person  of  his 
testator  with  respect  to  all  his  rights  and  liabilities  upon  all  his 
contracts "  (p) ;  but  some  contracts  are  personal  to  the  contracting 
parties  and  incapable  of  assignment,  and  in  that  case,  there  is  no 
transmission  of  right  or  liability  {q) .  If  the  deceased  has  assigned 
the  benefit  of  a  debt  or  contract  in  his  lifetime,  or  bequeathed  it  by 
will,  the  legal  right  of  action  vests  in  his  executor  or  administrator, 
who  alone  is  entitled  to  sue  for  and  recover  it  at  law,  as  trustee  for 
the  assignee  or  legatee,  unless  the  case  falls  within  sect.  25  of  the 
Judicature  Act,  1873  (r);  and  a  refusal  of  the  legal  personal  repre- 
sentative to  sue  is  not  alone  sufficient  without  special  circumstances 
to  entitle  the  beneficiary  to  sue  in  his  own  name  (s) .  It  is  immaterial 
that  the  executors  or  administrators  are  not  named  in  the  contract; 
the  omission  having  no  effect  except  so  far  as  in  construing  the 
contract  it  may  show  an  intention  of  restricting  it  to  a  personal  act 
of  the  deceased  {t) .  The  liability  of  the  personal  representative  is 
limited  to  the  assets  of  the  deceased,  and  even  where  the  plaintiff 
can  prove  a  devastavit  execution  is  levied  in  the  first  instance  upon 
the  goods  of  the  testator,  and  only  failing  satisfaction  from  this 
source  may  execution  be  levied  de  bonis  propriis  (u). 

The  rights  of  action  for  wrongs  independent  of  contract  at  common 
law  died  with  the  person  by  or  against  whom  the  wrong  was  com- 
mitted:   according    to  the  maxim,   "actio  personalis  moritur  cum 

(m)  Barton  v.  N.  Staffs.  Ry.  (1888),  57  L.  J.  0.  800;  38  Ch.  D.  458;  Barton 
V.  L.  ^  N.  W.  Ry.  (1889),  59  L.  J.  Q.  B.  33;  24  Q.  B.  D.   77. 

(»)  Re  Reid  (1896),  65  L.  J.  P.  60;    [1896]  P.  129. 

(o)  See  Re  Mainwarkig  (1891),  60  L.  J.  C.  683;   [1891]  2  Ch.  261. 

ip)  Parke,  B.,  Wills  v.  Murray  (1840),  19  L.  J.  Ex.  209;  4  Ex.  865;  Wilson 
V.  Harper  (1908),  77  L.  J.  O.  607;   [1908]  2  Ch.  370. 

(?)  James  v.  Morgan  (1909),  78  L..  J.  K.  B.  471;    [1909]  1  K.  B.  564. 

(r)  Brandt  v.  Heatig  (1818),  2  Moore,  184;  Bishop  v.  Curtis  (1852),  Bl  L.  J. 
Q.  B.  391;   18  Q.  B.  878.     See  ante,  p.  872;  aud  see  Ord.  XVI.  r.  8. 

(«)  Yeatman  y.   Yeatman  (1877),  47  L.  J.  0.  6;  7  Oh.  D.  210. 

(«)  Co.  Lit.  209  a;  Anderson  v.  Martimdale  (1801),  1  East,  497;  Wills  v. 
Mwrray  (1840),  19  L.  J.  Ex.  209;  4  Ex.  865;  Cooler  v.  <8%minonds  (1862),  31 
L.  J.  M.  C.  138;  7  H.  &  N.  707. 

(«)  Bro.  Ab.  tit.  Execution,  pi.  36;  Short  v.  Co-ffin  (1771),  5  Burr.  2730; 
Ward  V.  Thomas  (1833),  2  L.  J.  Ex.  217;  1  Cr.  &  M.  532. 
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persona  ";  and  the  executor  could  neither  sue  nor  be  sued.  But  early 
statutes  gave  to  the  executor  or  administrator  the  same  action  for 
trespass  to  goods  and  chattels  of  the  deceased  as  he  would  have  had 
if  he  vs^ere  aUve;  and  these  statutes  are  construed  to  apply  to  all 
cases  of  injury  done  to  the  personal  estate  of  the  deceased  in  his 
lifetime,  whereby  it  has  become  less  beneficial  to  the  executor  or 
administrator  (x) .  Accordingly  an  action  Kes  by  the  executor  where 
the  deceased  has  been  induced  by  a  fraudulent  prospectus  issued  by 
the  directors  of  a  company  to  take  shares  which  were  valueless,  to  the 
loss  of  the  money  paid  upon  them  {y) ;  and  where  a  deceased  person 
has  suffered  special  damage  from  slander  of  title  to  a  trade  mark 
used  in  his  trade  (2).  But  where  the  cause  of  action  is  an  injury 
to  the  person  independent  of  contract,  the  executor  cannot  recover 
the  expense  the  deceased  was  put  to  in  his  lifetime  by  reason  of 
the  injury;  as  the  cost  of  medical  attendance  (a).  In  the  case  of  a 
statutory  right  to  compensation  by  a  dependant,  under  the  Work- 
men's Compensation  Act,  the  right  is  transmissible  to  the  dependant's 
representatives  (6).  If  an  action  has  been  commenced  by  the  deceased 
in  his  lifetime  for  an  injury  to  the  personal  estate,  for  which  an 
action  is  given  to  the  executor  under  the  above-mentioned  statutes, 
the  executor  may  obtain  an  order  to  continue  the  action  (c) . — By 
the  Civil  Procedure  Act,  1833,  s.  2,  an  action  was  given  to  the 
executors  or  administrators  of  any  person  deceased  for  any  injury  to 
the  real  estate  of  such  person  committed  in  his  lifetime  for  which 
he  might  have  maintained  an  action;  provided  such  injury  was  com- 
mitted within  six  months  before  his  death,  and  the  action  brought 
within  one  year  after  the  death;  and  the  damages  when  recovered 
are  made  part  of  the  personal  estate. 

By  the  same  section  of  the  statute  an  action  was  given  against  the 
executors  or  administrators  of  any  person  deceased  for  any  wrong 
committed  by  him  in  his  lifetime  to  another  in  respect  of  his  pro- 
perty real  or  personal;  provided  such  injury  was  committed  within 
six  months  before  his  death,  and  the  action  brought  within  six  taonths 

(«)  4  Ed-vp.  3,  c.  7;  31  Edw.  3,  c.  11.  See  Wheatley  v.  Lane  (imS),  1 
Wms.  Saund.  239. 

(y)  Twycross  v.  Grant  (1878),  48  L.  J.  O.  P.  1;  4  C.  P.  D.  45.  See  Pe^k  v. 
Gumey  (1873),  43  L.  J.  0.  19;  L.  R.  6  H.  L.  377;  Young  v.  Wallingford 
(1883),  52  L.  J.  C.  590. 

(z)  Matchard  v.  Meffe  (1887),  56  L.  J.  Q.  B.  397;    18  Q.  B.  D.  771. 

(a)   PidUng  v.    G.  E.  Ry.  (ia82),  51  L.  J.  Q.  B.  453;   9  Q.  B.  D.  110. 

lb)  Darlington  v.  Sosooe  and  Sons  (1906),  76  L.  J.  K.  B.  371;  [1907]  1  K.  B. 
219;    United  Coll.   v.   Simpson  (1909),  78  L.  J.   P.   C.   129;    [1909]  A.   O.   383. 

(e)  Ord.  XVII.  rr.  1,  4,  8;  Twycross  v.  Grant  (1878),  48  L.  J.  0.  P.  1; 
4  0.  P.  D.  45. 
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after  such  executors  or  administrators  have  taken  the  administration; 
and  the  damages  recovered  are  payable  in  order  of  administration  as 
simple  contract  debts. — An  action  for  an  injury  vs^ithin  the  above 
section  commenced  by  or  against  a  person  in  his  lifetime,  who  dies 
pending  the  action  more  than  six  months  after  the  commencement, 
cannot  be  continued  by  or  against  the  executor  of  the  deceased; 
because  the  action,  given  by  or  against  the  executor,  is  limited 
to  injuries  committed  within  six  months  before  the  death  (d).  And 
where  such  action  was  referred  to  arbitration,  subject  to  a  clause 
that  the  award  might  be  delivered  to  the  executors  in  case  of  the 
death  of  the  parties,  the  plaintiff  having  died  pending  the  arbitration, 
the  clause  was  held  void,  and  the  executor  could  not  take  up  an 
award  made  after  the  death  (e). 

The  common  law  rule  that  an  action  for  a  wrong  dies  with  the 
person  does  not  apply  to  the  implied  debt  arising  from  pecuniary 
benefit  derived  by  the  wrongdoer.  Where  goods  have  been  wrong- 
fully taken,  or  timber  or  minerals  or  other  products  of  real  estate 
wrongfully  severed,  and  converted  by  the  wrongdoer  to  his  own 
use,  the  implied  debt  which  arises  upon  a  waiver  of  the  tort  for 
the  value  or  proceeds  of  sale  of  the  property  survives  to  or  against 
the  executor,  independently  of  the  above  rule  and  of  the  above 
statute,  and  is  therefore  free  from  the  limitations  imposed  (/) .  But 
such  debts  are  implied  only  in  respect  of  some  definite  property  or 
profit  wrongfully  taken  and  appropriated,  in  cases  where  the  amount 
of  debt  is  capable  of  being  ascertained  and  followed  against  the 
estate  of  a  deceased  wrongdoer.  No  such  debt  is  implied  in  respect 
of  a  claim  to  unliquidated  damages,  which  can  be  assessed  and 
recovered  only  in  an  action  for  the  wrong  (g) . — And  generally  in 
cases  of  implied  contract  or  of  obligation  or  duty  arising  from  the 
relation  of  the  parties,  though  the  breach  may  be  treated  as  a  sub- 
stantive wrong  to  the  person  or  property,  the  rule  that  the  action 
dies  with  the  person  does  not  apply  to  the  breach  of  contract,  and 
the  executor  may  sue  or  be  sued  in  respect  of  the  personal  estate  of 
the  deceased;  as  in  cases  of  carriers,  bailees,  innkeepers,  and  the 
like,  in  which  the  action  may  be  framed  either  in  contract  or  in 

(d)  Kir/c  V.  Todd  (1862),  52  L.  J.  C.  224;  21  Ch.  D.  484.  See  Jones  v.  Simef 
(1890),  59  L.  J.  C.  S51;  43  Ch.  D.  607. 

(e)  Bcmker  v.  Evans  (1885),  54  L.  J.  Q.  B.  421;   15  Q.  B.  D.  565. 
(/)  Pmve-U  V.  Bees  (1837),  8  L.  J.  Q.  B.  47;   7  A.  &  E.  426. 

(g)  Phillips  V.  Homfray  (1883),  52  L.  J.  Q.  B.  833;  24  Ch.  D.  439.  See 
report  of  further  proceedings  (1&92),  61  L.  J.  C.  210;    [1892]  1  Ch.  465. 
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tort  (h).  Where  a  passenger  by  a  railway  was  injured  by  the  negli- 
gence of  the  company's  servants,  and  afterwards  died  in  consequence, 
it  was  held  that  though  damages  for  the  personal  injury  were  not 
recoverable,  the  executor  was  entitled  to  recover  the  pecuniary  loss  to 
the  estate  arising  from  medical  expenses  and  inability  to  attend 
to  business  {i) . — And  by  the  Fatal  Accidents  Act,  1846,  an  action 
is  given  to  the  executor  or  administrator  upon  the  death  of  a  person 
caused  by  a  wrongful  act  or  neglect,  for  the  benefit  of  certain  rela- 
tions of  the  deceased  to  the  amount  of  damages  resulting  to  them 
from  the   death  Qc) . 

Executors  and  administrators  take  all  the  rights  and  liabilities  on 
bills  and  notes,  to  which  the  deceased  was  a  party  at  the  time  of  his 
death;  and  they  may  sue  or  be  sued  in  their  representative  character. 
"The  right  of  action  is  transferred  to  them,  but  no  promise  is 
implied  by  law  to  pay  them;  otherwise  the  Statute  of  Limitations 
would  run  from  the  death  of  the  payee,  not  from  the  time  of  the  note 
becoming  due  "  (I).  If  a  bill  is  negotiated  to  executors  or  an  adminis- 
trator as  such,  the  proceeds  of  the  bill  will  be  assets  of  the  testator; 
and  the  executors  or  administrator  may  sue  in  their  representative 
capacity  (m) .  Where  a  bill  was  specially  indorsed  to  a  deceased 
person  in  payment  of  a  debt,  in  ignorance  of  his  death,  it  was  held 
that  the  executor  had  an  election  to  take  it  in  payment,  and  might 
sue  upon  it  as  executor  {n) .  Where  the  holder  of  a  bill  dies  intestate 
before  the  bill  is  due,  the  cause  of  action  accrues  from  the  appoint- 
ment of  an  administrator,  and  not  from  the  maturity  of  the  bill, 
because  there  is  no  right  of  action  unless  the  bill  is  due  and  a  party 
is  capable  of  suing  (o) .  But  the  Statute  of  Limitations  runs  against 
an  executor  from  the  time  the  bill  falls  due,  because  his  title  dates 
from  the  death  of  the  testator  (p). — The  executor  or  administrator 
may  indorse  bills  and  notes  of  which  the  deceased  was  holder;   and 

{h)  Knights  v.  Quarles  (1820),  2  Br.  &  B.  102;  Leggott  v.  G.  X.  Ry.  (1876), 
45  L.  J.  Q.  B.  557;  1  Q.  B.  D.  599.  See  Batthyany  v.  Walford  (1887),  56 
L.  J.  C.  8.81;  36  Gh.  D.  269;  JnoJcmm  v.  IVatson  and  Son  (1909),  78  L.  J. 
K.  B.  587;    [1909]  2  K.  B.  193. 

(s)  BradsJmv}  v.  Lanes.  ^  Yorks.  Ry.  (1875),  44  L.  J.  C.  P.  148;  L.  E.  10 
C.  P.  189. 

(/c)  Blahe  v.  Midland  Ry.  (1852),  42  L,.  J.  Q.  B.  233;  18  Q.  B.  93;  Rowley 
V.  L.  L^  N.  W.  Ry.  (1873),  42  L.  J.  Ex.  153;  L.  R.  8  Ex.  221;  Heth-ermgtm 
V.  N.  E.  Ry.  (1882),  51  L.  J.  Q.  B.  495;   9  Q.  B.  D.  160. 

(0  Parke,  B.,  Timmis  v.  Piatt  (1837),  2  M.  &  W.   721. 

(m)   (Jathenvood  v.   Chabaud  (1823),  1  L.  J.  0.   S.  K.  B.  66;    1   B.  &  C.   150. 

(n)  Murray  v.  E.  India  Co.  (1821),  5  B.  &  Aid.  204. 

(o)  Ibid. 

(p)   Woo-Uey  v.   Clark  (1822),  5  B.  &  Aid.  745.     See  ante,  p.  947. 
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"it  is  immaterial  whether  they  indorse  as  executors  or  not.  If  they 
indorse  at  all  they  are  liable  personally,  and  not  as  executors;  for 
their  indorsement  would  not  give  an  action  against  the  effects  of 
the  testator"  (g).  So  a  promissory  note  in  which  the  makers  pro- 
mised jointly  and  severally  to  pay  on  demand  "as  executors"  was 
held  to  bind  them  personally  to  the  holder  (r) .  Where  the  holder 
of  a  note  payable  to  order  wrote  an  indorsement,  but  did  not  deliver 
the  note,  and  after  his  death  his  executor  delivered  the  note  without 
further  indorsement,  it  was  held  that  there  was  no  complete  indorse- 
ment, and  the  transferee  had  no  legal  title  (s).  But  where  the  holder 
assigned  and  delivered  the  note  in  his  lifetime  without  indorsement, 
the  assignee  was  held  entitled  to  have  the  indorsement  of  the  adminis- 
trator to  invest  his  equitable  right  with  the  legal  title  (^).  And 
where  a  testator  has  bequeathed  an  unindorsed  note  by  will,  the 
executor  must  indorse  it  for  the  benefit  of  the  legatee  (m). — A 
banker's  cheque,  being  an  order  upon  the  banker  to  pay  which  is 
revoked  by  the  death  of  the  drawer,  is  not  chargeable  against  the 
executor  unless  it  was  presented  and  dishonoured  in  the  lifetime  of 
the  drawer;  but  upon  the  death  of  the  drawer  it  ceases  to  operate  as 
payment  of  the  debt  or  consideration  for  which  it  was  given,  and 
with  which  therefore  the  executor  becomes  chargeable  {x) . 

A  guarantee  is  construed  presumptively  to  be  commensurate  with 
the  matter  guaranteed;  as  the  guarantee  of  a  certain  debt  or  of  a 
person  in  the  performance  of  an  office  or  duty;  and  therefore  such 
guarantee  is  not  revocable  by  the  surety  in  his  lifetime,  nor  is  it 
determined  by  his  death  {y) .  But  in  the  event  of  insolvency  of  the 
principal  debtor  or  default  of  the  party  guaranteed,  the  surety  may 
give  notice  to  the  creditor  with  the  effect  of  precluding  him  in  equity 
from  further  dealings  at  the  risk  of  the  surety,  or  charging  the  surety 
with  subsequent  credits  or  defaults  (z) .  A  continuing  guarantee  of 
a  current  account  at  a  bank,  or  of  a  current  account  of  goods  sold  in 
a  business,  may  be  withdrawn  at  any  time  by  notice,  except  as  to 

(g)  Bulleo-,  J.,  Kinff  v.  Thorn  (1786),  1  T.  E..  480. 

(r)  Ohilds  V.  Monins  (1821),  2  Br.  &  B.  460.  See  Bills  of  Exchange  Act, 
1882,  s.   26. 

(a)  Bromage  v.  Lloyd  (1847),  16  L.  J.  Ex.  257;  1  Ex.  32. 

it)  Watkins  v.  Maule  (1820),  2  Jac.  &  W.  237.  See  Bills  of  Exchange  Act, 
1882,  s.  31  (4). 

(«)  Re  Robson  (1891),  60  L.  J.  O.  851;   [1891]  2  Ch.  559. 
■     (k)  Re  Beaumont   (1902),  71  L.  J.  C.  478;   [1902]   1  Ch.  8S9.     See  Bills  of 
Exchange  Act,  1882,  a.  75. 

(y)  Zloi/ds  V.  Harper  (1880),  50  L.  J.  C.  140;  16  Ch.  D.  290;  Re  Oraoe 
(1902),  71  L.  J.  C.  358;   [1902]  1  Ch.  733. 

(«)  Per  cur.  Burgess  v.  Eve  (1872),  41  L.  J.  0.  615;   L.  E.   13  Eq.  458. 
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past  transactions;  unless  a  certain  time  of  notice  is  expressly  stipu- 
lated (a) .  But  such  a  guarantee  is  not  determined  by  the  mere  fact 
of  the  death  of  the  surety  (b);  but  may  be  determined  by  the  death 
of  one  of  several  partners  being  creditors  (c) .  A  guarantee  termin- 
able by  notice  of  each  and  all  of  the  sureties  cannot  be  terminated 
by  notice  of  the  executors  of  a  deceased  guarantor  (^d) .  It  becomes 
the  duty  of  the  executor  to  give  notice  of  withdrawal,  and  he  is 
responsible  to  the  estate  for  neglecting  to  do  so;  and  the  creditor 
cannot  charge  the  executor  with  advances  made  to  the  principal  after 
having  notice  of  the  death,  however  obtained,  because  it  would  be 
a  breach  of  trust  in  the  executor  to  charge  the  estate  (e) .  In  a  con- 
tinuing guarantee  a  stipulation  for  a  certain  time  of  notice  to  deter- 
mine the  guarantee  does  not  apply  to  notice  given  of  the  death  of 
the  surety  (/) .  The  death  of  one  of  co-sureties  does  not  affect  the 
liability  of  the  others,  who  continue  chargeable  with  advances  made 
after  notice  of  the  death  (g) . 

An  executor  is  entitled  to  the  benefit  of  the  executory  contracts 
of  the  deceased  for  the  supply  of  goods  or  performance  of  work 
which  do  not  involve  the  personal  skill  and  ability  of  the  deceased, 
and  he  may  as  executor  complete  the  contracts  and  recover  the 
price  for  the  benefit  of  the  estate;  as  in  the  case  of  an  ordinary 
building  contract  undertaken  by  the  deceased;  "if  a  party  contract 
for  himself  and  his  executors  to  build  a  house,  and  die,  the  executors 
must  go  on,  or  they  would  be  liable  for  damages  for  not  completing 
the  work;  if  they  go  on  they  may  recover  as  executors,  and  the 
money  when  recovered  will  be  assets  in  their  hands"  (h). 

Where  a  coat  was  ordered  of  a  tailor  who  began  to  make  it,  but 
died  before  completion,  his  administrator,  having  completed  and 
delivered  it,  may  claim  the  price  in  his  representative  character  (j) . 


(«)  Offord  V.  J)atnei;  (1862),  31  "L.  J.  C.  P.  319;  12  C.  B.  N.  S.  748;  Coulthart 
V.   Clementmn  (1880),  49  L.  J.  Q.  B.  204;   6  Q.  B.  D.  42. 

(6)  Bradbury  v.  Morgan  (1862),  31  L.  J.  Ex.  462;  1  H.  &  C.  249.  See  Re 
(.'race  (1902),  71  L.  J.  0.  358;   [1902]  1  Gh.  733. 

(c)  Holland  v.   Teed  (1848),  7  Hare,  50. 

{d)  Egbert  v.  Northern  Crown  Bk.  (1918),  87  L.  J.  P.  C.  186;  [1918]  A.  O. 
903. 

(e)  Harris  v.  Fatvaett  (1873),  42  L.  J.  C.  502;  L.  R.  8  Ch.  866.  See  Be 
Sherry   (1884),  53  L.  J.  C.  404;   25  Ch.  D.  692. 

(/)   See  CouUhart-y.  Clementsoii  (1880),  49  L.  J.  Q.  B.  B-04;   5  Q.  B.  D.  42. 

(9)  Bechett  v.  Addyman  (1882),  51  L.  J.  Q.  B.  597;  9  Q.  B.  D.  783;  Ashby 
V.   Day   (1885),  54  L.  J.  C.  935. 

(A)  Per  ear.  Marshall  v.  Broadhurxt  (1836),  9  L.  J.  0.  S.  Ex.  195;  1 
Cr.  &  J.  403. 

(J)    Wernei-  v.    Hiinip/ireys   (1841),  2  Man.  &  G.   853. 
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On  the  other  hand,  where  a  person  has  contracted  to  accept  the 
delivery  of  goods  at  a  certain  time,  and  dies  before  deliverji,  his 
executor  will  be  liable  for  not  accepting  delivery  in  pursuance  of 
the  contract  (k) . 

Under  a  contract  of  sale  of  land  the  executor  of  a  deceased  party, 
was  entitled  to  sue  at  law  for  a  breach  of  the  contract  in  respect 
of  damage  aocrued  to  the  personal  estate;  and  to  recover  the  expense 
in  and  about  making  or  investigating  the  title  and  preparing  to 
complete  the  sale,  and  the  loss  of  interest  upon  the  deposit  or  purchase- 
money ,  but  no  damages  in  respect  of  the  value  of  the  property  sold 
or  loss  of  profit  (l).  So  an  action  against  a  solicitor  for  negligence 
in  investigating  the  title  to  land  under  a  contract  of  sale  may  be 
brought  by  the  administrator  of  the  deceased  purchaser,  in  respect 
of  loss  to  the  personal  estate  (m). — In  equity  a  valid  contract  for 
the  sale  of  land  operated  as  a  conversion  of  the  property,  permitting 
the  real  representative  of  the  purchaser  and  the  personal  representa- 
tive of  the  vendor  to  obtain  specific  performance  against  the  vendor 
or  the  purchaser  or  their  respective  representatives  (n) ;  provided  there 
were  a  valid  and  binding  contract  between  the  parties  (o).  It  was 
necessary  formerly  in  an  action  for  the  specific  performance  of  a 
contract  relating  to  freehold  land  of  inheritance  of  the  vendor,  to 
make  his  real  as  well  as  his  personal  representatives  parties  (p).  It 
is  now  unnecessary  to  do  so,  for  where  there  is  a  contract  enforceable 
against  the  heir  or  devisee  of  the  vendor  his  personal  representative 
has  power  to  convey  the  land  in  any  manner  proper  for  giving  effect 
to  the  contract,  by  force  of  sect.  4  of  the  Conveyancing  and  Law  of 
Property  Act,  1881 ;  but  it  is  doubtful  whether  this  power  extends 
to  customary  lands,  as  the  section  applies  to  a  sale  of  "  the  fee  simple 
or  other  freehold  interest,  descendible  to  his  heirs  general,  in  any 
land,"  which  seems  to  qualify  the  general  definition  of  the  word 
"  land  "  in  sect.  2  (ii)  of  the  same  statute.  Freehold  land  of  inheri- 
tance now  vests  in  the  personal  representative,  either  the  executors 

(A)  Wentmorth  v.  Cock  (1839),  8  L.  J.  Q.  B.  230;   10  A.  &  E.  42. 

(0  Orme  v.  Sroughtm  (1834),  3  L.  J.  0.  P.  208;  10  Bing.  533.  See  ante, 
p.  806. 

(m)  Knights  v.    Quartos  (1820),  2  Br.  &  B.  102. 

(«)  Soddel  V.  Pugh  (1864),  33  Beav.  489;  Lysaght  v.  Edwards  (1876),  45 
L.  J.  C.  -564;  2  Ch.  D.  499.     See  Leake,  Law  of  Land,  pp.  185,  220. 

(o)  Ooilier  v.  Jenkins  (1831),  Younge,  295;  Re  Thomas  (1886),  56  L.  J.  0. 
9;  34  Ch.  D.  166.  See  JBudsmi  v.  GooJc  (1872),  41  L.  J.  0.  306;  L.  R.  13  Eq. 
417. 

(p)  Towns^end  v.  Ohampemowne  (1821),  9  Pri.  130;  Roberts  v.  Marohant 
(1843),  13  L.  J.  Ex.  56;  1  Ph.  370. 
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who  actuallj'  prove,  or  the  administrator,  of  a  deceased,  notwith- 
standing any  testamentary  disposition  of  the  same,  by  force  of  sect.  1, 
sub-sect.  1,  of  the  Land  Transfer  Act,  1897,  as  amended  by  sect.  12 
of  the  Conveyancing  Act,  1911,  but  by  sect.  1,  sub-sect.  4,  of  the 
earlier  statute,  "  land  of  copyhold  tenure  or  customary  freehold  "  is 
excluded  from  the  operation  of  the  statute.  Until  the  proof  of  the 
will  or  a  grant  of  administration,  the  title  of  the  heir  is  not  dis- 
placed (g).  Where  a  person  has  contracted  for  the  building  of  a 
house  upon  his  freehold  land  and  died  before  it  is  completed,  his  heir 
is  entitled  to  have  the  house  completed  and  paid  for  out  of  the 
personal  estate  (r). 

The  rights  upon  covenants  running  with  land,  as  already  explained, 
pass  with  the  land  to  the  heir  or  devisee  of  the  deceased  owner,  if 
the  estate  is  freehold;  and  to  the  executor,  if  the  estate  is  a  chattel 
interest.  The  rights  and  liabilities  upon  such  covenants  in  leases  pass 
with  the  demised  premises  to  the  executor  or  legatee,  as  assignee  of 
the  lease;  and  with  the  reversion  to  the  heir  or  devisee,  or,  if  the 
reversion  be  a  chattel  interest,  to  the  executor  or  legatee  of  the  rever- 
sioner, as  assignee  of  the  reversion.  But  though  the  assignee  of  the 
term  or  of  the  reversion  is  liable  so  long  as  he  continues  assignee, 
yet  the  liability  of  the  original  lessor  or  lessee  as  being  the  con- 
tracting party  is  not  discharged  by  his  death,  and  his  executor,  to 
the  extent  of  assets,  remains  liable,  concurrently  with  the  assignee 
for  th«  time  being  (s).  Accordingly  the  covenants  for  title  in  a 
conveyance  for  fee  pass  to  the  heir  or  devisee;  who,  and  not  the 
executor  of  the  covenantee,  may  sue  for  breaches  committed  after  the 
death  of  the  latter.  For  breaches  committed  in  the  lifetime  of  the 
deceased  covenantee  the  executor  may  sue  for  the  benefit  of  the  per- 
sonal estate;  but  unless  damage  accrued  to  the  personal  estate,  the 
executor  has  no  right  of  action  (t).  And  if  the  breach  continues 
after  the  death,  as  in  the  case  of  a  continuing  defect  of  title,  the 
heir  or  devisee  may  sue  for  the  damages  accruing  to  him  in  his  own 
light  (m).  Where  a  covenant  by  the  vendor  with  the  purchaser  of 
land,  to  make  further  assurance  upon  request,  was  broken  in  the 
lifetime  of  the  purchaser,  in  consequence  of  which  after  the  death 

(?.)  North,  J.,  John  v.  John  (ISSS),  67  L.   J.  0.  616;    [1898]  2   Ch.  573. 

(r)  Cooper  v.  Jarman  (^ISm),  38  L.  J.  C.  85;  L.  R.  3  Eq.  98;  Se  Day  (1898), 
67  L.  J.  0.  619;    [1898]  2  Ch.  510. 

(s)  See  cmte,  p.  928. 

(0  KhujdoH  V.  Nottle  (1813),  1  M.  &  S.  355. 

(«)  Kingdom  v.  Nottle  (1813),  1  M.  &  S.  355.  See  Spoor  v.  Oreen  (1873),  43 
L.    J.    Ex.    57;   L.    E.   9   Ex.    99. 
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of  the  purchaser  his  heir  was  evicted:  it  was  held  that  the  heir  might 
sue  for  the  breach  of  covenant,  because  the  damage  accrued  to  him 
and  not  to  the  ancestor  (x) .  On  the  other  hand,  where  the  ancestor 
was  evicted  in  his  lifetime  so  that  the  whole  damage  accrued  to  him, 
the  executor  was  entitled  to  recover  upon  the  covenants  for  title,  and 
not  the  heir  to  whom  nothing  descended  {y) .  Under  a  lease  made  bj 
a  tenant  for  life,  which  expired  at  his  death  leaving  no  reversion,  it 
was  held  that  his  executor  was  entitled  to  sue  upon  the  covenant  to 
repair,  ,and  without  alleging  or  proving  special  damage  to  the  testator's 
estate  (0).— The  executor  of  a  lessee  is  liable  as  such  to  the  extent 
of  assets  for  the  rent  reserved  and  upon  the  covenant  to  pay  rent, 
both  rent  accrued  due  at  the  death  and  rent  accruing  subsequently. 
He  may  be  also  charged  in  his  own  right  as  assignee  of  the  term  for 
rent  accrued  due  subsequently  to  the  death  because  the  profits  of  the 
land  to  the  amount  of  the  rent  are  reserved  to  the  landlord;  but  he 
may  discharge  his  personal  liability  by  pleading  that  he  is  assignee 
as  executor  only,  and  that  there  are  no  profits  or  not  sufficient  profits 
to  meet  the  rent,  and  that  he  has  fully  administered  the  other  assets  (a) . 

Contracts  involving  personal  relations  or  qualities  are  for  the  most 
part  determined  by  death;  as  a  contract  to  build  a  lighthouse  which 
is  a  matter  of  skiU.  and  science  (b). — Promises  to  marry  are  necessarily 
terminated  by  the  death  of  either  of  the  contracting  parties;  and 
though  the  promise  was  broken  in  the  lifetime  of  the  parties  the 
right  of  action  for  the  personal  injury  does  not  survive.  Special 
damages  cannot  be  recovered  against  the  personal  representatives  of 
a  promisor  who  dies  pendente  lite  for  the  loss  of  a  business  given  up 
in  consequence  of  the  promise,  either  because  the  loss  flows  from  the 
promise  and  .not  from  the  breach,  or  because  it  is  an  accessory  to  the 
claim  and  not  necessary  to  found  the  right  of  action,  but  the  repre- 
sentative of  the  promisee  can  sue  for  any  damage  that  may  have 
accrued  to  the  personal  estate  (c) . — Contracts  of  agency  and  contracts 
of  service  are  determined  by  the  death  of  the  principal,  agent,  master 

(»)  Kinff  V.  Jtynes  (1814),  5  Taunt.  418;  affd.  nom.  Jones  v.  King  (1815),  4 
M.  &  S.  188. 

(y)  Luoy  V.  Levington  (1672),  2  Lev.  26;  1  Ventr.  175.  And  see  Wooton 
V.  Hele  (1670),  2  Wma.  Saund.  537,  n.  (i). 

(z)  mohetts  V.  Weaver  (1844),  13  L.  J.  Ex.  195;   12  M.  &  W.  718. 

{a)  See  ante,  p.  927. 

lb)  Patfceson,  J.,  Wentworth  v.  Cock  (1839),  8  L.  J.  Q.  B.  230;  10  A.  &  E. 
45.     See  ante,  p.  9-54. 

(e)  Chamberlain  v.  Williamson  (1814),  2  M.  &  S.  408;  Finlay  v.  Chirney 
(1888),  57  L.  J.  Q.  B.  247;  20  Q.  B.  D.  494;  Quirh  v.  Thomas  (1916),  85 
L.  J.  K.  B.  519;   [1916]  1  K.  B.  516. 
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or  servant,  as  the  case  may  be,  unless  provision  is  made  by  the  con- 
tract for  a  prolongation  of  the  authority  or  of  employment  by  the 
representatives  of  the  master  (d).  Upon  this  principle  it  is  held 
that  though  a  master  has  a  right  of  action  for  the  loss  of  services 
caused  by  an  injury  to  his  servant,  yet  if  the  injury  causes  death  he 
can  claim  for  no  loss  of  service  after  the  death  (e).  And  a  farm 
bailiff  who  contracted  to  serve  at  weekly  wages  with  residence,  subject 
to  six  months'  notice  or  payment  of  six  months'  wages,  upon  the 
death  of  the  employer  was  held  to  have  no  claim  against  the 
administrator  for  dismissal  without  notice  or  payment  beyond  the 
wages  then  due  (/).  Under  a  contract  to  complete  certain  work  for 
a  price  to  be  paid  in  instalments,  the  determination  of  the  contract  by 
the  death  of  the  contractor  before  the  completion  of  the  work  was 
held  not  to  affect  the  right  to  instalments  then  due,  which  his  executor 
was  entitled  to  recover  (ff). 

A  partnership  is  dissolved  by  the  death  of  a  partner,  whether 
entered  into  expressly  for  a  fixed  term  or  not;  subject  to  agreement 
to  the  contrary  (/»).  If  the  partnership  is  expressly  extended  to  the 
executors,  they  may  be  authorised  to  carry  it  on  with  the  assets; 
but  in  so  doing  they  incur  the  personal  responsibility  of  partners 
upon  business  transactions  after  the  death  {i) .  Therefore  they  cannot 
be  compelled  to  continue  the  partnership,  but  are  entitled  to  a  dis- 
solution and  an  account  of  the  assets,  subject  to  the  liabilities  incurred 
up  to  the  time  of  dissolution  (fc) .  Upon  the  same  principle  a  contract 
of  service  or  agency  made  with  a  firm  of  partners  is  in  general 
dissolved  by  the  death  of  one  of  the  partners;  the  contract  presump- 
tively applying  to  the  existing  partnership  business  only,  and  not 
to  any  other  (T).  But  if  several  persons  join  in  a  specific  contract, 
as  for  the  execution  of  certain  works,  the  interest  of  each  is  not 
determined  by  his  death;  and  the  executor  of  the  deceased  contractor 
is  entitled  to  his  share  of  the  full  profits,  and  is  subject  to  the 
liabilities  which  ultimately  result  from  the  completion  of  the  con- 

Cd)  See  ante,  pp.   338,  517. 

(e)  Osborn  v.  Gillett  (1872),  42  L.  J.  Ex.  53;  L.  E,.  8  Ex.  88. 

(/)  Farrow  v.  Wilson  (1869),  38  L.  J.  0.  P.  326;  L.  E.  4  C.  P.  744. 

Ig)  Stiibbs  V.  Holywdl  Ry.  (1867),  36  L.  J.  Ex.  166;  L.  R.  2  Ex.  311. 

(A)  Partnership  Act,  1890,  s.  33.  Se«  Crawsliay  v.  Maide  (1818),  1  Swanst. 
495;  Gillespie  v.  Hamilton  (1818),  3  Madd.  251;  Ex  p.  Edmonds  (1862),  4 
De  G.  F.  &  J.  488;  Re  Bourne  (1906),  75  L.  J.  C.  779;   [1906]  2  Ch.  427. 

(j)  WigUmam  v.  Townroe  (1813),  1  M.  &  S.  412;  Rolme  v.  Hammond  (1872), 
41  L.  J.  Ex.  157;  L.  R.  7  Ex.  218. 

(/c)  Kershaw  y.  Matthews  (1826),  2  Eusa.  62;  Downs  v.  Collins  (1848),  6 
Hare,  418. 

(0  Tasher  v.  Shepherd  (1861),  30  L.  J.  Ex.  207;   6  H.  &  N.  576. 
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tract  (m). — The  liability  of  a  shareholder  in  a  company  is  not  limited, 
by  analogy  with  that  of  a  partner,  to  the  time  of  his  death;  it  passes 
with  the  property  in  the  shares  to  the  executor,  whether  named  in 
the  original  contract  for  the  shares  or  not;  and  the  executor  is  liable 
to  the  extent  of  the  assets  for  all  calls  made  both  before  and  after 
the  death.  But  he  incurs  no  personal  liability,  nor  is  he  entitled  to 
the  full  rights  of  a  shareholder,  unless  he  is  registered  as  such  in  his 
own  name  (w).  As  a  registered  shareholder  the  executor  becomes 
personally  liable,  though  he  may  be  entitled  to  indemnity  from  the 
testator's  estate  (o);  and  the  addition  to  the  registered  name  "as 
executor  "  is  immaterial  to  his  personal  rights  and  liabilities  as 
shareholder  {p). 

If  an  executor  in  the  course  of  administration  makes  a  contract 
for  the  benefit  of  the  estate,  the  proceeds  of  which  would  be  assets, 
as  by  selling  goods  or  carrying  on  a  business  belonging  to  the  estate, 
he  may  sue  either  in  his  own  right,  as  being  the  actual  party  to  the 
contract,  or  in  the  character  of  executor  on  behalf  of  the  estate  (q). 
So  also  with  bills  of  exchange  or  promissory  notes,  if  drawn  or 
indorsed  to  executors  in  their  representative  character  (r).  If  one 
of  joint  executors  make  such  a  contract,  he  may  sue  alone  as  being  in 
fact  the  party  to  the  contract  without  j  oining  the  other  executors  (s) ; 
and  if  he  professed  to  contract  upon  his  own  account  and  not  on 
behalf  of  the  estate,  the  other  executors  could  not  be  joined  as  co- 
plaintiffs;  as  was  held  in  the  case  of  an  agent  employed  to  receive 
rents,  who  is  accountable  to  those  only  of  the  executors  who  in  fact 
employed  him  (t). 

The  executor  is  personally  liable  on  all  contracts  made  after  the 
death  of  his  testator,  as  being  in  fact  the  contracting  party  unless  he 
expressly  restricts  them  to  payment  out  of  the  estate;  nor  can  the 
creditor  under  such  contract  charge  him  upon  it  as  executor,  or  acquire 
any  claim  against  the  estate  of  the  deceased:  as  in  the  case  of  an 
advance  by  a  banker  to  an  executor,  upon  which  he  can  be  charged 
personally  only  and  not  as  executor,  though  the  advance  was  made 


(m)  McClean  v.  Kennard  (1874),  43  L.  J.  C.  323;   L.  R.   9  C3i.   336. 

In)  Baird's  case  (1870),  L.  R.  6  Ch.  725. 

(o)  Duff's  Executors-   case   (1886),  32  Ch.   D.   309. 

(p)  Barton  v.  L.  #  N.  W.  Ry.  (1889),  59  L.  J.  Q.  B.  33;  24  Q.  B.   D.   77. 

(?)  Momley  v.  JLendell  (1871),  40  L.  J.  Q.  B.  Ill;  L.  R.  6  Q.  B.  338;  Ahhott 
V.  Parfitt  (1871),  40  L.  J.  Q.  B.  115;  I>.  R.  6  Q.  B.  346. 

(>•)  Catherwood  v.   Chabaud  (1823),  1  L.  J.  0.  S.  K.  B.  66;   1   B.  &  C.  150. 

(s)  Brassington  v.  Atdt  (1824),  3  L.  J.  0.  S.  0.  P.  243;  2  Bing.  177. 

(0  Seath  V.  Chiltm  (1844),  13  L.  J.  Ex.  225;  12  M.  &  W.  632.  See  Keighley 
V.  Dumnt  (1901),  70  L.  J.  K.  B.  662;   [1901]  A.  O.  240. 
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upon  an  executorship  account  and  for  the  purpose  of  the  estate  (m). 
So  if  an  executor  or  administrator  draws  or  indorses  a  bill  or  note, 
purporting  to  do  so  in  his  representative  capacity,  he  is  personally 
liable,  unless  it  is  expressly  restricted  to  payment  out  of  the  estate; 
and  such  an  instrument  gives  no  claim  against  the  estate  of  the 
testator  {x).  But  if  the  executor  is  authorised  by  the  will  to  raise 
money  upon  the  security'  of  the  estate  or  any  part  of  it,  he  may 
effectually  charge  it  to  that  extent  («/). 

Where  an  executor  is  directed  or  authorised  by  the  will  of  his 
testator  to  carry  on  a  business,  and  contracts  debts  or  liabilities  in 
the  course  of  the  business,  he  is  personally  liable  to  the  creditor; 
who  has  no  claim  in  his  own  light  against  the  estate  of  the  testator  {z) . 
A  personal  representative  requires  a  special  authority  to  justify  him 
in  carrying  on  the  trade  of  a  deceased  at  the  risk  of  the  estate,  and 
this  authority  can  only  exist  in  the  case  of  an  executor  or  adminis- 
trator with  the  will  annexed  {a).  Where  that  authority  exists  he 
may  claim  indemnity  from  the  estate  for  liabilities  properly  incurred 
in  the  business;  and  the  creditor  upon  default  of  payment  by  the 
executor,  becomes  entitled  to  the  benefit  of  that  indemnity;  this 
right  to  an  indemnity  is  the  presumptive  right  of  the  executor,  and 
will  be  lost  whoUy  or  ia  part  if  it  can  be  shown  that  the  executor  is 
in  default  to  the  estate;  and  the  claim'  of  the  creditor,  being  merely, 
an  equitable  right  of  subrogation  to  the  executor,  is  subject  to  the 
state  of  an  account  taken  between  the  executor  and  the  estate  (b). 
Where  a  specific  fund  is  appropriated  by  the  testator  for  conducting 
the  business  the  claim  for  indemnity  for  the  liabilities  of  the  business 
is  restricted  to  that  fund  (c).— By  Order  XVIII.  r.  5,  "  claims  by  or 
against  an  executor  or  administrator  as  such  may  be  joined  with 
claims  hy  or  against  him  personally,  provided  the  last-mentioned 

(m)  Ashby  V.  Ashbij  (1827),  6  L.  J.  0.  S.  K.  B.  41;  7  B.  &  C.  Hi;  Farhall 
V.   Furh-all  (1871),  41  L.  J.  C.  146;   L.  B.  7  Ch.  123. 

(«)  Childs  V.  M(mms  (1821),  '2  Br.  &  B.  460.  See  Bills  of  Exchange  Act, 
1882,  s.  26. 

{y)  Farhall  v.    Farhall   (1871),  41  L.   J.  C.   146;   L.   R.    7   Ch.    123. 

(z)  Owen  V.  Delamere  (1872),  42  L.  J.  C.  232;  L.  R.  15  Eq.  134;  Se  Morgan 
(1881),  50  L.  J.  C.  654;   18  Ch.  D.  93;   Re  Evans   (1887),  34  Ch.  D.  597. 

(a)  Kirkman  v.  Booth  (1848),  18  L.  J.  C.  25;  11  Beav.  273;  Land  v.  Land 
(1874),  43  L.  J.  C.  311;  Strickland  v.  Symons  (1884),  53  L.  J.  C.  582;  26 
Ch.  D.  245. 

(6)  Re  Johnmi  (1880),  49  L.  J.  C.  746;  15  Ch.  D.  548;  Dowse  v.  GoHon 
(1891),  60  L.  J.  C.  745;  [1891]  A.  C.  190;  Re  Brooke  (1894),  64  L.  J.  C.  21; 
[1894]  2  Ch.  600.  See  Jennings  v.  Mather  (1901),  70  L.  J.  K.  B.  1032;  [1902] 
1  K.  B.  1. 

(o)  Ex  V    Garland   (1803),  10  Ves.   110. 
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claims  are  alleged  to  arise  with  reference  to  the  estate  "  (rf).  This 
order  does  not  apply  to  a  counterclaim  (e). 

An  executor  in  paying  the  debts  of  the  testator  may  pay  one 
creditor  in  full  before  paying  another  of  equal  degree;  and  though 
the  latter  has  commenced  an  action  against  him  (/).  But  after  judg- 
ment recovered,  which  creates  a  debt  of  higher  degree,  the  judgment 
creditor  must  be  first  satisfied;  and  an  executor  may  confess  judgment 
to  a  creditor  for  the  purpose  of  giving  him  a  preference  (gf).  The 
priority  of  specialty  debts  in  the  administration  of  assets  was  abolished 
by  the  Administration  of  Estates  Act,  1869.  Foreign  creditors  are 
in  the  same  position  as  English,  as  to  priority  of  payment  in  adminis- 
tration; which  is  regulated  by  the  procedure  of  the  court  (^).— By 
the  Trustee  Act,  1893,  s.  21  (1),  "  an  executor  may  pay  or  allow 
any  debt  or  claim  on  any  evidence  that  he  thinks  sufficient."  And 
(2)  an  executor  may  accept  any  composition  or  security  for  any  debt, 
or  may  compromise,  abandon,  submit  to  arbitration,  or  otherwise 
settle  any  debt  or  claim  relating  to  the  testator's  estate. — Where  an 
executor,  who  has  given  the  statutory  notice  for  creditors  to  come 
in  and  prove  their  claims,  has  fully  administered  the  estate  and  paid 
over  the  residue  to  the  residuary  legatee,  a  creditor  remaining  unpaid 
may  follow  the  assets  and  sue  the  residuary  legatee  without  joining 
the  executor  (i).  And  if  he  charges  the  executor,  who  has  paid  over 
the  residue  without  notice  of  the  outstanding  debt,  the  executor  having 
been  compelled  to  pay  the  debt  may  recover  back  the  amount  from 
the  legatee;  and  notice  of  a  contingent  liability,  as  that  of  calls  'Upon 
shares,  which  afterwards  becomes  a  debt,  does  not  deprive  him  of 
the  right  (k). 

The  appointment  of  a  debtor  of  the  testator  as  executor  operates 
as  a  release  of  the  debt  in  law,  because  the  executor  cannot  bring  an 
action  against  himself  (l);  but  the  executor  is  forthwith  chargeable 

(d)  See  Johnson  v.  Burffes  (1878),  47  L.  J.  G.  552. 

(e)  Macdonald  T.   Carington  (1878),  48  L.  J.  C.  P.  179;   4  O.  P.   D.  28. 

(/)  Vib<irt  V.  Coles  (1890),  59  L.  J.  Q.  B.  152;  24  Q.  B.  D.  364;  Re  Wells 
(1890),  59  L.  J.  0.  810;  45  Ch.  D.  569. 

{g)  Prince  v.  Nicholson  (1814),  5  Taunt.  665;  Lyttleton  v.  Cross  (1824),  3 
L.  J.  0.  S.  K.  B.  2;   3  B.  &  C.  317. 

(A)  Re  Klcebe  (1884),  54  L.  J.  0.  297;  28  Ch.  D.   175. 

(J)  Clegg  v.  RotOand  (1867),  36  L.  J.  C.  137;  L.  R.  3  Eq.  368;  Hunter  v. 
Toting  (1879),  48  L.  J.  Ex.  689;  4  Ex.  D.  256.  See  Law  of  Property  Amend- 
ment Act,  1859,  ss.  27,  29. 

(A)  Jervis  v.  Wolferstan  (1874),  43  L.  J.  C.  809;  L.  B.  18  Eq.  18;  Whittaker 
V.  Kershaw  (1890),  60  L.  J.  O.  9;  45  Ch.  D.  320. 

(I)  N^ham's  case  (1610),  8  Co.  135  a;  Wanhford  v.  Wankford  (1699),  1  Salic. 
299. 

L.  61 
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in  equity  with  the  amount  of  the  debt  as  assets  collected,  unless  the 
testator  in  making  or  continuing  the  appointment  shows  an  intention 
of  forgiving  the  debt  (m).  And  the  debt  is  released  in  law,  though 
the  executor  has  not  proved  the  will  (n).  The  appointment  of  a 
debtor  to  be  a  joint  executor  with  others,  and  the  appointment  of 
a  joint  debtor  to  be  an  executor,  have  the  same  operation  (o).  The 
grant  of  administration  to  a  debtor  of  the  intestate,  being  the  act 
of  the  court  and  not  of  the  creditor,  does  not  discharge  the  debt,  but 
only  suspends  the  remedy  during  the  administration  (p). 

The  appointment  of  a  creditor  as  executor  if  he  proves  the  will, 
or  the  grant  of  administration  to  a  creditor,  entitles  him  to  retain 
the  amount  of  his  debt  out  of  the  assets  in  preference  to  other  creditors 
of  equal  degree  (q);  and  he  may  retain  the  assets  without  realizing 
them,  where  his  debt  is  equal  to  or  exceeds  them  (r).  One  of  joint 
executors,  and  one  of  joint  creditors  as  executor,  has  the  same  right 
of  retainer  (s).  And  an  executor  who  is  surety  for  a  debt  of  his 
testator,  if  compelled  to  pay  the  debt,  may  retain  for  the  amount 
upon  his  implied  indemnity,  as  a  simple  contract  debt  for  money 
paid  (t). — An  executor  may  retain  for  a  debt  to  which  he  is  bene- 
ficially entitled  (m);  and  for  equitable  debts  generally,  as  for  the 
balance  of  a  partnership  account  (x);  and  for  a  fund  of  which  he  is 
trustee,  for  the  benefit  of  the  trust  estate  (y).  He  may  retain  for 
any  pecuniary  claims  which  are  capable  of  being  ascertained  in 
amount,  as  the  balance  of  a  partnership  account;  but  not  for  a  claim 
to  unliquidated  damages  for  a  wrong  before  assessment  at  a  fixed 
sum  (z).     And  an  executor  may  retain  for  a  debt  barred  by  the 


(m)  Strong  v.  Bird  (1874),  43  L.  J.  0.  814;  L.  R.  18  Eq.  315;  Tie  Applebee 
(1891),  60  L.  J.  C.  793;    [1S91]  3  Oh.  422. 

(«)   He  Applebee  (1891),  60  L.  J.  C.  793;    [1891]  3  Oh.  422. 

(o)  Cheetham  v.  Ward  (1797),  1  B.  &  P.  630;  Frealdey  v.  Fox  (1829),  7  L.  J. 
0.  S.  K.  B.  148;  0  B.  &  C.  130. 

(p)  NedJmm's  case  (1610),  8  Co.  135  a;  Seagram  v.  Knight  (1867),  36  L.  J.  C. 
9i8;  L.  B.  2  Ch.  628. 

(?)  Co.  Lit.  264  b;  Vihart  v.  Coles.  (1890),  59  L.  J.  Q.  B.  152;  24  Q.  B.  D. 
364;  Re  Wells  (1890),  59  L.  J.  O.  810;  45  Ch.  D.  i859.  See  Smith  v.  North 
(1851),   13  Jut.   99S;   Re  Bennett  (1905),  75  L.   J.  C.   122;    [1905]  1   Ch.  216. 

(r)  Ex  p.   Gilbert  (1897),  67  L.  J.  Q.  B.  229;   [1898]  1  Q.  B.  282. 

(s)  Re  Stewart  (1880),  50  L.  J.  0.  136;   16  Ch.  D.  368. 

(«)  Boyd  V.  Brooks  (1865),  34  L.  J.  O.  605;  34  Beav.  7;  Re  Harrison  (1886), 
55  L.  J.  C.  687;  32  Oh.  X>.  395. 

(m)   CooJcroft  y.   Black  (1725),  2  P.  Wma.  298. 

{x)  Re  Morris'  Estate  (1874),  44  L.  J.  O.  178;   L.  E.  10  Ch.  68. 

ly)  Sander  v.  Heathfield  (1874),  44  L.  J.  O.  113;  L.  R.  19  Bq.  21;  Re 
Dunning  (1885),  64  L.  J.  C.  900;  Re  Hayward  (1900),  70  L.  J.  C.  155;  [1901] 
1   Ch.    221. 

(z)  Re  Compton  (1885),  54  L.  J.  C.  964;  30  Oh.  D.  15.  See  Re  Morris' 
Estate  (1874),  44  L.  J.  C.  178;   L.  R.  10  Ch.  168. 
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Statute  of  Limitations,  unless  his  right  to  do  so  has  been  successfuUj^ 
contested  in  court  (a).  An  executor  cannot  retain  for  a  debt  which 
he  could  not  recover  by  reason  of  the  Statute  of  Frauds;  nor  can  he 
■charge  payment  of  such  debt  in  the  administration  of  assets  (fo). — 
There  is  no  right  of  retainer  against  equitable  assets,  which  are 
administered  in  equity  upon  the  principle  of  equality;  nor  against 
real  estate  made  assets  to  be  administered  in  equity  by  the  Adminis- 
tration of  Estates  Act,  1833  (c).  Nor  has  the  heir  or  devisee  any 
right  of  retainer  against  real  assets,  except  where  he  is  liable  to  be 
sued  as  such  (d).  The  right  of  retainer  is  also  limited  to  the  assets 
which  come  into  the  possession  or  control  of  the  executor  in  his  life- 
time (e).  It  may  be  claimed  against  money  paid  into  court  on  account 
of  the  estate,  and  if  claimed  against  such  fund  by  the  executor  in  his 
lifetime,  his  representatives  are  entitled  (f).  An  order  of  the  court 
that  a  claim  shall  be  paid  by  the  executor  "  in  due  course  of  adminis- 
tration "  has  not  the  effect  of  a  judgment  in  giving  priority,  nor 
■does  it  deprive  the  executor  of  the  right  of  retainer  (gr);  and  it  is 
not  lost  by  payment  into  court,  even  where  it  is  made  under  an  order 
made  upon  the  application  of  the  executor  or  administrator  (h) ;  but 
the  appointment  of  a  receiver  in  an  administration  action  prevents 
any  retainer  against  the  assets  collected  by  him  (i). — The  right  of 
retainer  is  not  affected  by  the  insolvency  of  the  estate,  or  by  the 
application  of  the  rules  of  bankruptcy  as  to  secured  creditors  under 
the  Judicature  Act,  1875,  s.  10  (fe).  Nor  is  it  affected  by  the 
Administration  of  Estates  Act,  1869,  except  that  in  the  case  of  an 
insolvent  estate,  the  specialty  and  simple  contract  debts  being  charged 


(«)  lie  May  (18»0),  60  L.  J.  C.  34;  45  Cli.  D.  499;  Re  Wenham  (1892),  61 
L.  J.  0.  535;  [1892]  3  Ch.  59.  See  Midgley  v.  Midgley  (1893),  62  L.  J.  C. 
905;    [1893]   3   Oh.   282. 

(&)  Re  Rovmson  (1885),  64  L.  J.  C.  950;  29  Ch.  D.  353. 

(c)  Lowe  V.  Peskett  (1855),  24  L.  J.  O.  P.  196;  16  C.  B.  500;  Re  Poole's 
Estate  (1877),  46  L.  J.  C.  803;  6  Ch.  D.  739;  Walters  t.  Walters  (1881),  50 
L.  J.  C.  819;  18  Ch.  D.  182. 

(d)  Re  niidge  (1884),  53  L.  J.  C.  901;  27  Ch.  D.  478. 

(e)  Re  Com-pton  (1885),  54  L.  J.  C.  964;   30  Oh.   D.   15. 

(/)  Re  Compton  (1885),  54  L.  J.  0.  964;  30  Ch.  D.  15;  Riohmond  v.  White 
(1879),  48  L.  J.  0.  798;   12  Oh.  D.  361. 

{g)  Re  Hubback  (1885),  54  L.  J.  C.  923;  29  Oh.  D.  934.  See  Ex  p.  Campbell 
(1880),  16  Ch.  D.  198. 

(K)  Re  Langley  (1899),  68  L.  J.  O.  361. 

(i)  Re  Jones  (1886),  55  L.  J.  C.  350;  31  Oh.  D.  440;  Re  Harrison  (1886),  56 
L.  J.  O.  687;  32  Ch.  D.  395. 

m  Lee  V.  Nuttall  (1879),  48  L.  J.  C.  616;  12  Oh.  D.  61;  Re  May  (1890),  60 
L.  J.  C.  34;  46  Ch.  D.  499;  Re  Ambler  (1905),  74  L.  J.  O.  367;  [1905]  1  Ch. 
■697. 

61   (2) 
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rateably,  the  fund  apportioned  to  the  latter,  against  which  only  an 
executor  can  retain  for  a  simple  contract  debt,  is  thereby  increased  (?) . 
In  the  case  of  an  administration  in  bankruptcy  of  the  estate  of  a 
deceased  person  under  sect.  130  of  the  Bankruptcy  Act,  1914,  there 
is  no  right  of  retainer  (to). 

(Z)  Wilsen  v.  Coxwell  (1883),  52  L.  J.  C.  976;  23  Oi.  D.  764;  Se  Jones  (1886), 
65  L.  J.  O.  350;  31  Oh.  D.  440. 

(m)  See  Ee  York  (1887),  56  L.  J.  0.  662;  36  Ch.  D.  233;  Re  Williams  (1888), 
67  L.  J.  O.  264;  36  Ch.  D.  673. 
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Rights  of  action  of  bankrupt— claims  for  personal  injuries— actions 
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Disclaimer  of  contracts  by  trustee — disclaimer  of  lease     971 
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After-acquired  contracts  of  bankrupt — personal  earnings — employ- 
ment of  bankrupt  by  trustee— second  bankruptcy 977 

An  adjudication  of  bankruptcy  operates  as  an  assignment  in  law  of 
all  the  property  of  a  debtor  for  division  amongst  his  creditors.  The 
proceedings  ,are  now  regulated  by  the  Bankruptcy  Act,  1914.  By 
the  Bankruptcy  Act,  1914,  s.  3,  upon  a  petition  in  bankruptcy  the 
court  may  make  a  "  receiving  order  "  for  the  protection  of  the  estate; 
and  by  sects.  7,  70  and  74,  on  the  making  of  such  order  an  oiSoer 
known  as  an  official  receiver  is  thereby  constituted  receiver  of  the 
property  of  the  debtor;  with  the  ordinary  powers  of  a  receiver  of 
the  court.  By  sect.  18,  in  default  of  the  creditors  accepting  a  com- 
position or  arrangement  with  the  debtor,  the  court  shall  adjudge 
the  debtor  bankrupt;  "  and  thereupon  the  property  of  the  bankrupt 
shall  become  divisible  among  his  creditors  and  shall  vest  in  a  trustee." 
By  sect.  53  (1),  "  until  a  trustee  is  appointed  the  official  receiver 
shall  be  the  trustee  for  the  purposes  of  this  Act  ";  and  by  sect.  78  (4), 
during  any  vacancy  in  the  office  of  trustee  the  official  receiver  is  to 
act  as  trustee;  but  by  sect.  19  (5),  "  the  official  receiver  shall  not, 
save  as  by  this  Act  provided,  be  a  trustee  of  the  bankrupt's  property." 
By  sect.  53  (2)  and  (3),  the  property  vests  in  the  trustee  originally 
appointed  or  any  subsequent  trustee  upon  their  respective  appoint- 
ments, without  any  conveyance,  assignment  or  transfer  whatever. — 
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The  receiving  order  suspends  the  remedies  of  creditors,  in  respect 
of  a  provable  debt,  against  the  person  or  property  of  the  debtor,  but 
it  has  not  the  effect  of  an  adjudication  of  bankruptcy  in  divesting 
the  property  of  the  debtor ;  who  must  sue  in  his  ovi^n  name  to  recover 
the  assets,  though  he  must  hand  over  the  proceeds  recovered  in  the 
action  to  the  receiver  (a).  But  upon  the  adjudication  the  official 
receiver,  unless  another  person  is  appointed  a  trustee,  becomes  invested 
with  the  full  powers  of  trustee  over  the  property,  including  the  power 
to  sell  (b). 

By  sect.  38,  "  The  property  of  the  bankrupt  divisible  among  his 
creditors,  and  in  this  Act  referred  to  as  the  property  of  the  bankrupt,, 
shall  not  comprise  the  following  particulars:  (1)  property  held  by 
the  bankrupt  on  trust  for  any  other  person  (c);  (2)  the  tools  of  his 
trade  (if  any)  and  the  necessary  wearing  apparel  and  bedding  of 
him'self,  his  wife  and  children,  to  a  value,  inclusive  of  tools  and 
apparel  and  bedding,  not  exceeding  twenty  pounds  in  the  whole." 
But  it  shall  comprise  "  all  such  property  as  may  belong  to  or  be 
vested  in  the  bankrupt  at  the  commencement  of  the  bankruptcy,  or 
may  be  acquired  by  or  devolve  on  him  before  his  discharge  "  (d). 
The  commencement  of  the  bankruptcy  is  defined  by  sect.  37  as  having 
relation  back  to  "  the  time  of  the  act  of  bankruptcy  being  committed 
on  which  a  receiving  order  is  made,  or,  if  the  bankrupt  is  proved  to 
have  committed  more  acts  of  bankruptcy  than  one,  to  the  time  of  the 
first  of  the  acts  of  bankruptcy  proved  to  have  been  committed  within 
three  months  next  preceding  the  date  of  the  presentation  of  the 
bankruptcy  petition."  The  trustee  in  bankruptcy  is  also  entitled 
to  attack  conveyances  made  by  a  bankrupt  in  fraud  of  creditors,  and 
to  obtain  a  transfer  of  the  property  to  himself  either  under  sects.  27 
and  42  of  the  Bankruptcy  Act,  1914  (e),  or  the  statute  13  EUz. 
c.  5(/). 

Sect.  45  enacts  in  effect  that  nothing  in  the  Act  shall  invalidate 

(a)  Rhodes  v.  Dawson  (1885),  65  L.  J.  Q.  B.  134;  16  Q.  B.  D.  548;  Ex  p. 
Mason  (1893),  1  Q.  B.  323.  See  Re  Berry  (1896),  66  L.  J.  C.  245;  ri8961  1 
Ch.  939. 

(S)  TurqiumcL  v.  Bd.  of  Trade  (1886),  55  L.  J.   Q.   B.  417;   11   Ap.  Oa.  286. 

(o)  Ex  p.  Salaman  (1910),  80  L.  J.  K.  B.  71;    [1910]  2  K.  B.  1049. 

(d)  Ex  p.  Official  Reo.,  Re  Beall  (1899),  68  L.  J.  Q.  B.  462;  [1899]  1  Q.  B. 
688;   Ex  p.  Jenks  (1902),  71  L.  J.  K.  B.  466;    [1902]  1  K.  B.  719. 

(i?)  Seo  Ex  p.  Harveii  (1886),  54  L.  J.  Q.  B.  554;  15  Q.  B.  D.  682;  Ex  p. 
Brown  (1892),  62  L.  J.  Q.  B.  277;  [1893]  1  Q.  B.  181;  Ex  p.  Norton  (1893),  62 
L.  J.  Q.  B.  457;  [1893]  2  Q.  B.  361;  Ex  p.  Sa/ainnii  (1910),  80  L.  J.  K.  B. 
71;  [1910]  2  K.  B.  1049;  Ex  p.  Green  (1912),  81  L.  J.  K.  B.  1213;  [19121 
3  K.  B.  6.  '    L         J 

(/)  See  Twynes  ease  (1602),  3  Co.  80;  1  Sm.  L.  C.  1;  Re  Holland  (1902),  71 
L.  J.  C.  518;    [1902]  2  Ch.  360;   Ex  p.  Trustee  (1919),  88  L.  J.  K.  B.  562. 
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any  payment,  delivery,  conveyance,  assignment,  contract,  dealing  or 
transaction,  for  valuable  consideration,  which  takes  place  before  the 
date  of  the  receiving  order,  if  any  party  (other  than  the  debtor) 
has  not  at  tho  time  of  the  transaction  notice  of  any  act  of  bankruptcy 
being  then  available  {g).  If  the  creditor  has  notice  of  an  available 
act  of  bankruptcy,  he  cannot  enter  into  any  dealing  with  the  bankrupt 
which  may  not  be  impeached  within  three  months  thereafter  by  reason 
of  the  relation  back  of  the  title  of  the  trustee  in  bankruptcy  under 
sect.  37  {h).  A  provision  in  similar  terms  to  sect.  45  having  been 
found  to  be  insufficient  to  protect  a  debtor  of  a  bankrupt  acting 
honestly,  a  new  provision  has  been  added  by  sect.  46:  "A  payment 
of  money  or  delivery  of  property  to  a  person  subsequently  adjudged 
bankrupt,  or  to  a  person  claiming  by  assignment  from  him,  shall, 
notwithstanding  anything  in  this  Act,  be  a  good  discharge  to  the 
person  paying  the  money  or  delivering  the  property,  if  the  payment 
or  delivery  is  made  before  the  actual  date  on  which  the  receiving 
order  is  made  and  without  notice  of  the  presentation  of  a  bankruptcy 
petition,  and  is  either  pursuant  to  the  ordinary  course  of  business  or 
otherwise  hona  fide  "  (i).  The  new  section  leaves  untouched  dealings 
with  a  bankrupt  subsequent  to  the  making  of  the  receiving  order  and 
without  notice  of  the  presentation  of  the  petition;  these  are  not 
protected  (k).  Rights  of  property  which  are  vested  by  contract  before 
any  act  of  bankruptcy^  as  a  security  upon  goods  or  an  irrevocable 
licence  to  seize  goods,  are  protected  independently  of  the  above 
section;  though  not  realised  until  after  an  act  of  bankruptcy  (I). — 
Notice  of  an  intention  to  commit  an  act  of  bankruptcy,  as  the  intention 
of  presenting  a  liquidation  petition,  is  not  notice  of  an  act  of  bank- 
ruptcy within  the  section;  and  a  transaction  effected  without  notice 
of  the  presentment  of  the  petition  is  protected  (m).  Notice  that  a 
petition  in  bankruptcy  has  been  filed  is  notice  of  the  act  of  bank- 
er) See  Hood  v.  Newby  (1882),  52  L.  J.  O.  204;  21  Ch.  D.  605;  Ilanoe  v. 
Harding  (1888),  57  L.  J.  Q.  B.  403;  20  Q.  B.  D.  732;  Wild  v.  Southwood  (1896), 
66  L.  J.  Q.  B.  166;    [1897]  1  Q.  B.  317. 

(A)  Pomford,  Baker  #  Co.  v.  Union  of  London  #  Smiths  Bk.  (1906),  75  L.  J.  C. 
724;  [1906]  2  Ch.  444;  Bx  p.  Salaman  (1912),  81  L.  J.  K.  B.  360;  [1912] 
1  K.  B.  390. 

(«)  See  McCartlvy  V.  Capital  #  Counties, Bank  (1911),  81  L.  J.  K.  B.  14;  [1911] 
1  K.  B.  1088. 

(yfc)  Ex  p.  Rabbidge  (1878),  48  L.  J.  Bk.  15;  8  Ch.  D.  367;  McEntire  v. 
Potter  (1889).  22  Q.  B.  D.  438. 

(0  Krehl  v.  Central  Gas  Co.  (1870),  39  L.  J.  Ex.  197;  L.  R.  5  Ex.  289; 
Ex  p.  Dickin  (1876),  46  L.  J.  Bk.  26;  4  Ch.  D.  524.  See  Ex  p.  Attwater  (1877), 
46  L.  J.  Bk.  41;  5  Oh.  D.  27;  Ex  p.  Payne  (1879),  11  Ch.  D.  539;  Ex  p. 
Barter  (1884),  53  L.  J.  C.  802;   26  Ch.  D.  510. 

(m)  Ex  p.  Arnold  (1876),  45  L.  J.  Bk.  130;   3  Ch.  D.  70. 
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ruptcy  alleged  in  the  petition  (n) .  Payment  of  a  debt  to  the  bankrupt 
by  a  post-dated  cheque  was  held  to  be  protected,  though  the  drawer 
had  notice  of  an  act  of  bankruptcy  before  the  cheque  became  due  and 
did  not  stop  it  (o). 

By  the  joint  effects  of  sects.  38  and  167  of  the  Act,  the  property 
of  the  debtor  vesting  in  the  trustee  comprises  "  goods,  things  in  action, 
land,  and  every  description  of  property,  whether  real  or  personal,  and 
whether  situate  in  England  or  elsewhere;  also  obligations,  easements, 
and  every  description  of  estate,  interest  and  profit,  present  or  future, 
vested  or  contingent,  arising  out  of  or  incident  to  property  as  above 
defined  ":  as  a  right  of  action  for  wrongfully  depriving  the  debtor 
of  the  use  of  a  machine  in  his  business  (p);  for  not  indemnifying 
the  debtor  as  the  assignor  of  a  lease  (g) ;  for  not  indemnifying  the 
debtor^  as  underlessee,  against  a  distress  upon  his  goods  for  the  rent 
due  to  the  superior  landlord  (r);  for  the  negligence  of  a  solicitor  in 
allowing  property  to  be  taken  in  execution  (s);  for  a  wrongful  dis- 
missal of  the  debtor  from  his  employment  (t);  but  in  the  case  of 
a  contract  made  before  the  bankruptcy,  for  the  application  of  the 
personal  skill  or  labour  of  a  bankrupt,  the  bankrupt  may  maintain 
an  action  for  a  breach  of  contract  occurring  after  the  bankruptcy, 
unless  the  trustee  intervenes  (m)  .  Rights  of  action  of  the  above  kind, 
by  force  of  sect.  48  (5)  of  the  Act,  are  to  be  "  deemed  to  have  been 
duly  assigned  to  the  trustee."  The  trustee  may  sue  in  his  own  name 
on  behalf  of  the  creditors,  and  recover  the  same  amount  of  damages 
as  the  debtor  himself  would  have  recovered  (x);  or  he  may  com- 
promise the  action  for  an  amount  less  than  is  claimed  (y).  And  he 
may  sell  and  assign  the  same  right  for  the  benefit  of  the  creditors, 
without  infringing  the  law  against  maintenance  and  champerty  (z). 

Eights  of  action  for  wrongs  personal  to  the  debtor  do  not  pass 
to  the  trustee:  as  a  right  of  action  for  the  negligence  of  a  solicitor 


(«)  Lucas  V.  Dicker  (1881),  50  L.  J.  Q.  B.  190;   6  Q.  B.  D.  84. 

(o)  Ex  p.  liiohdale  (1882),  51  L.  J.  O.  462;    19  Oh.   D.  409. 

Ip)  Stanton  v.  Collier  (1854),  23  L.  J.  Q.  B.  116;   3  E.  &  B.  274. 

(?)  Me  Perkins  (1896),  67  L.  J.  C.  454;    [1898]  2  Ch.   182. 

(r)  Hancock  v.   Caffyn  (1832),  1  L.  J.  C.  P.  104;   8  Bing.  358. 

(s)   Wetherell  v.  Julins  (1850),  19  L.  J.  C.  P.  367;    10  O.  B.  207. 

(O   Beckham  v.  Brake  (1849),  2  H.  L.  C.  579. 

(m)  Emden  v.  Carte  (1881),  51  L.  J.  C.  41;  17  Ch.  D.  768;  Bailey  v.  Thurston 
(1902),  72  L.  J.  K.  B.  36;    [1903]  1  K.  B.   137. 

(x)  Ashdown  v.  Ingamells  (1880),  50  L.  J.  Ex.  109;   5  Ex.  D.  280. 

iy)  Leeming  v.  Murray  (1879),  4S  L.  J.  C.  737;    13  Ch.  D.  123. 

(z)  Seenr  v.  Lawson  (1880),  50  L.  J.  C.  139;  15  Ch.  X).  426;  Guy  v.  Churchill 
(1889),  58  L.  J.  C.  345;   40  Ch.  D.  481. 
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in  allowing  his  client  to  be  detained  in  execution,  and  for  the  trouble 
and  expense  of  obtaining  his  release;  the  cause  of  complaint  being 
a  personal  wrong  notwithstanding  the  pecuniary  loss  (a) .  It  some- 
times happens  that  the  primary  cause  of  complaint  is  a  personal 
wrong  although  arising  from  a  wrongful  act  to  the  debtor's  pro- 
perty, and  this  right  of  action  does  not  pass  to  the  trustee  in  bank- 
ruptcy (fe).  But  if  the  cause  of  action  primarily  affects  the  estate 
of  the  bankrupt  it  passes  to  the  trustee,  though  special  damage  of  a 
personal  kind  may  also  accrue  which  the  trustee  would  not  be  entitled 
to  claim;  as  a  right  of  action  against  a  solicitor  for  fraudulently  sell- 
ing the  property  of  his  client  at  an  inadequate  price,  with  the  special 
consequence  to  the  client  of  leading  to  his  bankruptcy  (c) . 

An  action  commenced  before  bankruptcy  does  not  become  abated 
by  reason  of  the  bankruptcj^,  "if  the  cause  of  action  continue." 
And  if  the  continuing  cause  of  action  becomes  vested  in  the  trustee, 
an  order  may  be  obtained  that  the  proceedings  shall  be  carried  on 
by  the  trustee  as  plaintiff;  and  if  he  refuses  to  take  such  proceed- 
ings the  action  may  be  stayed  (d) .  The  bankrupt  during  the  bank- 
ruptcy cannot  continue  or  maintain  any  action  or  proceeding  iu 
respect  of  any  matter  which  has  become  vested  in  the  trustee  (e). 
By  sect.  117  of  the  Act,  in  the  case  of  the  bankruptcy  of  a  member  of 
a  partnership  an  action  may  be  maintained  by  the  solvent  partners 
or  the  trustee  in  bankruptcy,  using  the  name  of  the  party  not  join- 
ing in  the  action,  upon  an  indemnity  as  to  the  costs  of  action  (/); 
and  by  sect.  118,  in  the  case  of  a  joint  contract,  an  action  may  be 
maintained  by  or  against  the  solvent  co-contractor  without  joining 
the  trustee  in  bankruptcy.  The  trustee  by  refusing  to  continue  the 
action  commenced  by  the  bankrupt  is  not  barred  from  bringing  an 
action  in  his  own  right  as  trustee  for  the  same  cause  (g).  But  the 
trustee  having  refused  to  continue  the  action,  which  was  thereupon 
■stayed,  the  bankrupt  after  his  discharge  and  having  taken  an  assign- 


ee) Wetherell  v.  Julius  (1850),  19  L.  J.  C.  P.  367;   10  C.  B.   267. 

lb)  Rogers  v.  Spence  (1846),  12  01.  &  F.  700;  Rose  v.  Buckett  (1901),  70 
L.  J.  K.  B.  736;   [1901]  2  K.  B.  449. 

(c)  Stanton  v.  Collier  (1854),  23  L.  J.  Q.  B.  116;  3  B.  &  B.  274;  Morgan 
1.  Steble  (1872),  41  L.  J.  Q.  B.  260;   L.  R.  7  Q.  B.  611. 

(<f)  Ord.  XVII.  rr.  1,  4;  Jackson  v.  N.  E.  Ry.  (1877),  46  L.  J.  0.  723;  5 
■Ch.  D.  844;   Eldridge  v.  Burgess  (1878),  47  L.  J.  0.  342;   7  Oh.  D.  411. 

(e)  Motion  v.  Moojen  (1872),  41  L.  J.  0.  596;  L.  R.  14  Bq.  202;  Ex  p. 
Carter  (1876),  45  L.  J.  0.  145;  2  Oh.  D.  806.  See  Vnle  v.  Oppert  (1877),  5 
Oh.  D.  969. 

(/)   Whitehead  v.   Hughes  (1834),  2  Or.  &  M.  318. 

Ig)  Bennett  v.  Chmijee  (1876),  46  L.  J.  Ex.  204;   2  Ex.  B.  11. 
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ment  of   the  assets  from  the  trustee,  was  held  to  be  barred  from 
removing  the   stay  of  proceedings  and  continuing  the  action  (Ji) . 

The  effect  of  bankruptcy  is  "to  vest  in  the  assignees  every  bene- 
ficial matter  belonging  to  the  bankrupt's  estate,  and,  amongst  the 
rest,  the  right  of  enforcing  unexecuted  contracts  by  which  benefit 
may  accrue  to  that  estate,  and  such  as  may  be  performed  on  the 
part  of  the  bankrupt  by  the  assignees:  such,  in  short,  as  would  pass 
as  part  of  his  personal  estate  to  his  executors  if  he  had  died,  which 
would  not  include  that  description  of  contract  where  the  personal 
skill  or  conduct  of  the  bankrupt  would  form  a  material  part  of 
the  consideration."  The  trustee  in  bankruptcy,  as  assignee  of  the 
contract,  by  performing  all  the  conditions  of  such  contracts  in  the 
place  of  the  bankrupt  becomes  entitled  to  payment  or  performance, 
or  damages  for  non -performance,  for  the  benefit  of  the  creditors  (i) ; 
as  a  contract  for  the  sale  and  delivery  of  goods  to  the  bankrupt,  which 
the  trustee  may  elect  to  perform  by  paying  the  price  and  accepting 
delivery,  as  being  beneficial  to  the  creditors  (fc).  But  if  the  sale  is 
ior  delivery  upon  credit,  the  bankruptcy  or  insolvency  of  the  buyer 
has  the  effect,  without  rescinding  the  sale,  of  justifying  the  seller  in 
refusing  any  delivery  until  payment  of  the  price  {T).  So  in  the  case 
of  specific  goods  sold  to  the  bankrupt  on  credit,  though  the  right  of 
property  vests  in  the  trustee  before  deliver}',  and  the  goods  are  at 
his  risk,  yet  he  cannot  claim  the  possession  without  paying  the 
price  (to)  .  And  if  the  seller  has  delivered  the  goods  to  a  carrier 
on  behalf  of  the  buyer,  he  retains  the  right  to  stop  them  in  transitu 
and  to  recover  the  possession  ,at  any  time  before  they  have  been 
finally  delivered  into  the  possession  of  the  buyer  or  of  his  agent 
to  hold  them  {n) .  In  the  case  of  the  buyer  mortgaging  or  re-seUing 
the  goods  during  the  transit,  the  unpaid  seller  may  still  claim  the 

{h)  Selig  V.  Lion  (1891),  60  L.  J.  Q.  B.  403;    [1891]   1  Q.  B.  513. 

(»•)  Parke,  B.,  Gib&on  v.  Carrutliers  (1841),  11  L.  J.  Ex.  138;  8  M.  &  W. 
333.     See  Ex  p.  TonA&ur  (1867),  37  L.  J.  Eq.  121;   L.  R.  5  Eq.  160. 

(Jc)  Gibson  v.  Carruthers  (1841),  11  L.  J.  Ex.  138;  8  M.  &  W.  321;  Ex  -p. 
HalUdny  (1866),  2  De  G.  J.  &  S.  312.  See  Lawrence  v.  Knmoles  (1839),  8- 
L.  J.  O.  P.  721;  6  Bing.  N.  C.  399. 

(0  Sale  of  Goods  Act,  18i93,  s.  39;  Ex  p.  Chalmers  (1872),  42  L.  J.  Bk. 
37;  L.   R.   8  Ch.  289. 

(m)  Sale  of  Goods  Act,  18i93,  s.  41;  per  car.  Bloxam  v.  Sanders  (1825),  4 
B.  &  C.  948;  Miles  v.  Gort-an  (1834),  3  L.  J.  0.  155;  2  Or.  &  M.  504;  Grice  v. 
Miohardson  (1877),  47  L.  J.  P.  O.  48;   3  Ap.  Ca.  319. 

(«)  Sale  of  Goods  Act,  1893,  s.  43 ;  Ex  p.  Rosevear  Clay  Co.  (1879),  48  L.  J.  Bk. 
100;  11  Ch.  D.  560;  Brindley  v.  Ciiffim/»  Co.  (1885),  55  L.  J.  Q.  B.  67; 
Bethell  v.  Clarhe  (188S),  57  L.  J.  Q.  B.  302;  20  Q.  B.  D.  615;  Lyons  v.  Hoffnuna- 
(18.90),  59  L.  J.  P.  C.  79;   15  Ap.  Oa.  391. 
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right  oil  stoppage  as  against  any  surplus  value  or  unpaid  price 
accruing  to  the  insolvent  (o). — Upon  the  ,same  principle  where  the 
bankrupt  has  contracted  to  purchase  Jand,  the  trustee  may  com- 
plete the  contract  for  the  benefit  of  the  creditors;  and  where  the 
bankrupt  has  contracted  to  sell  land,  the  trustee  takes  the  land 
under  the  bankruptcy  subject  to  the  equitable  title  of  the  purchaser 
to  have  a  conveyance  upon  payment  of  the  purchase-money  to  the 
trustee  (p) .  So  where  the  bankrupt  has  contracted  for  a  lease  the 
trustee  may  sell  the  lease  for  the  benefit  of  the  estate;  and  the 
purchaser  is  entitled  to  have  the  lease,  though  the  lessor  would  not 
be  compelled  to  grant  it  to  the  bankrupt  or  insolvent  lessee  (g). 
And  a  covenant  or  condition  in  the  lease  or  agreement  against 
assignment  without  licence  does  not  apply  to  assignment  by  bank- 
ruptcy or  by  other  operation  of  law  (r) . 

Contracts  in  which  the  personal  skill  or  conduct  of  the  bankrupt 
forms  a  material  part  of  the  consideration  do  not  pass  to  the  trustee: 
as  a  contract  of  partnership,  which  is  dissolved  by  the  bankruptcy 
of  one  of  the  partners;  a  contract  between  an  author  and  a  pub- 
lisher for  the  publication  of  a  literary  work,  involving  on  both 
sides  a  confidence  in  the  joersonal  qualities  of  the  parties  (s) ;  but  i£ 
the  work  is  completed  by  the  bankrupt  on  behalf  of  the  estate,  or 
if  completed  otherwise  by  the  trustee  and  accepted  by  the  employer, 
the  trustee  becomes  entitled  to  recover  the  price  (i).  •  Under  a  con- 
tract for  building  a  ship  it  was  held  that  the  trustee  in  bankruptcy 
of  the  builder  had  the  option  of  completing  the  contract,  notwith- 
standing a  clause  in  the  contract  that  upon  bankruptcy  the  buyer 
might  complete  with  the  materials  provided  by  the  builder;  because 
upon  the  bankruptcy  the  materials  vested  in  the  trustee  (m)  . 

The  contracts  of  a  bankrupt  vest  in  the  trustee  upon  adjudication, 
without  any  assignment  or  act  of  acceptance,  by  the  joint  effect  of 

(o)  Bellamy  v.  Daverj  (18-91),  60  L.  J.  C.  778;  [1891]  3  Cli.  540.  See  ante, 
p.  903. 

iv)  -Ba-  p.  Rabbidge  (1878),  48  L.  J.  Bk.  15;  8  Oh.  D.  367.  See  Whitbread  # 
Co.  V.  Watt  (1902),  71  L.  J.  C.  424;   [1902]  1  Ch.  835. 

(?)  Crosbie  v.  Toolce  (1833),  2  L.  J.  C.  83;  1  M.  &  K.  431;  Morgan  v.  Rhodes 
(1834),  1  M.  &  K.  435;  Buckland  v.  Papillo^i  (1866),  36  L.  J.  C.  81;  L.  R. 
2  Oh.   67. 

{r)  Weatherall  v.  Geering  (1806),  12  Ves.  504;  Doe  v.  Smith  (1814),  6  Taunt. 
796;  Re  Riggs  (19-01),  70  L.  J.  K.  B.  541;  [1901]  2  K.  B.  16.  See  Doe  v. 
Carter  (1798),  8  T.  R.  57. 

(«)  Per  cur.  Gibson  v.  Camttheis  (1841),  11  L.  J".  Ex.  138;  8  M.  &  W.  333, 
343. 

(0  Whitmore  v.  Gilmore  (1843),  13  L.  J.  Ex.  201;  12  M.  &  W.  810;  Knight 
V.   Burgess   (18«4),  33  L.  J.  0.  727. 

(«)  Ex  p.  Barter  (1884),  53  L.  J.  0.  802;   26  Ch.  D.  510. 
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sects.  53  and  167  (a;).  Nor  is  it  required  that  the  trustee  should  give 
notice  to  the  other  oontraetiug  party  that  he  adopts  the  contract, 
otherwise  than  by  offering  performance  of  the  conditions  according 
to  the  terms  («/).  But  by  the  Bankruptcy  Act,  1883,  s.  54  (1), 
"  Where  any  part  of  the  property  of  the  bankrupt  consists  of  land  of 
any  tenure  burdened  with  onerous  covenants,  of  shares  or  stock  in 
companies,  of  unprofitable  contracts,  or  of  any  other  property  that 
is  unsaleable,  or  not  readily  saleable,  by  reason  of  its  binding  the 
possessor  thereof  to  the  performance  of  any  onerous  act,  or  to  the 
payment  of  any  sum  of  money,  the  trustee,  notwithstanding  that 
he  has  endeavoured  to  sell  or  has  taken  possession  of  the  property,  or 
exercised  any  act  of  ownership  in  relation  thereto,  may  by  writing 
signed  by  him,  at  any  time  within  twelve  months  "  after  his  first 
appointment,  or  of  acquiring  knowledge  of  this  property,  or  of  such 
extended  time  as  the  court  shall  allow,  ''disclaim  the  property  "  {z). 
(2.)  "The  disclaimer  shall  operate  to  determine,  as  from  the  date 
of  the  disclaimer,  the  rights  and  liabilities  of  the  bankrupt  in  respect 
of  the  property  disclaimed;  and  shall  also  discharge  the  trustee 
from  all  personal  liability  as  from  the  date  when  the  property  vested 
in  him;  but  shall  not,  except  so  far  as  is  necessary  for  the  purpose  of 
releasing  the  bankrupt  and  the  trustee  from  liability,  affect  the 
rights  and  liabilities  of  any  other  person"  (a).  (4.)  The  trustee 
shall  not  be  entitled  to  disclaim  when  an  application  in  writing  has 
been  made  by  any  person  interested  requiring  him  to  decide  whether 
he  will  disclaim  or  not,  and  he  has  for  twenty-eight  daj's  after  the 
application  or  for  such  extended  period  as  may  be  allowed  by  the 
court  neglected  to  give  notice  whether  he  disclaims  or  not;  "and 
in  the  case  of  a  contract,  if  the  trustee  does  not  within  such  period 
disclaim  the  contract,  he  ^hall  be  deemed  to  have  adopted  it"  (6). 
(5.)  The  court  may,  on  the  application  of  any  person  entitled  or 
subject  to  a  contract  made  with  the  bankrupt,  make  an  order  rescind- 
ing the  contract  on  such  terms  as  to  paj'ment  by  or  to  either  party 
of  damages  for  the  non-performance  as  to  the  court  may  seem  equit- 
able, and  the  damages  payable  to  any  such  person  may  be  proved 
as  a   debt  in  the  bankruptcy.      (7.)   "Any  person  injured  by  the 

lyX)  See  n'adham  v.  Marlowe  (1785),  8  East,  314,  n.;  Titterto-n  v.  Coctper 
(1882),  51  L.  J.  Q.  B.  472;  9  Q.  B.  D.  -473. 

(y)   Gibson  v.   Carruthers  (1841),  11  L.  J.  Ex.  138;   8  M.   &  W.   321. 

(z)   See  Re  Clayton  and  Barclay  (1895),  64  L.  J.  C.  615;    [1895]  2  C!h.  212. 

(a)  See  Smyth  v.  North  (1872),  41  L.  J.  Ex.  103;  L.  E..  7  Ex.  242;  Staoef^ 
V.  Hill  (1901),  70  L.  J.  K.  B.  436;  [1901]  1  K.  B.  660;  Sx  p.  Trvstee,  Re 
Bttstable  (1901),  70  L.  J.  K.  B.  784;    [1901]  2  K.   B.  518. 

(i)  See  Ex  p.  Davis  (1876),  45  L.  J.  Bk.  137;   3  Ch.  D.  463. 
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operation  of  a  disclaimer  under  this  section  shall  be  deemed  to  be  a 
creditor  of  the  bankrupt  to  the  extent  of  the  injury,  and  may  accord- 
ingly prove  the  same  as  a  debt  under  the  bankruptcy." 

By  sect.  54  (3),  a  trustee  is  not  entitled  to  disclaim  a  lease  with- 
out the  leave  of  the  court,  and  the  court  may  before  or  on  granting 
such  leave  impose  such  terms  as  a  condition  of  granting  leave,  and 
make  such  orders  with  respect  to  fixtures,  tenants'  improvements, 
and  other  matters  arising  out  of  the  tenancy  as  the  court  thinks 
just(c).  (6)  The  court  may  make  an  order  for  vesting  disclaimed 
property  in  any  person  entitled  thereto  on  such  terms  as  the  court 
thinks  just:  provided  that  where  the  disclaimed  property  is  of  a 
leasehold  nature  a  vesting  ord?r  in  favour  of  any  person  claiming 
under  the  bankrupt,  whether  as  underlessee  or  mortgagee  by  demise, 
must  be  made  upon  the  terms  of  such  person  being  subject  to  the 
same  liabilities  and  obligations  as  the  bankrupt  was  subject  to  under 
the  lease  {d) .  And  the  court  is  now  empowered  to  modify  these 
terms,  so  as  to  make  the  person  in  whose  favour  the  vesting  order  may 
be  made  subject  only  to  the  same  liabilities  and  obligations  as  if  the 
lease  had  been  assigned  to  him  at  the  date  when  the  bankruptcy 
petition  was  filed,  and  (if  the  case  so  requires)  as  if  the  lease  had 
comprised  only  the  property  comprised  in  the  vesting  order  (e).  The 
trustee  as  statutory  assignee  of  a  lease,  unless  he  disclaims,  is  per- 
sonally liable  for  the  rent  accruing  due  after  his  appointment,  and 
for  the  covenants,  to  the  same  extent  as  an  assignee  by  conveyance; 
but  the  rent  previously  accrued  due  must  be  distrained  for,  or  proved 
as  a  debt  (/) .  The  trustee  as  assignee  of  the  lease  may  get  rid 
of  future  liability  without  disclaimer  by  assigning  it  to  another,  and 
even  to  an  insolvent  assignee  (gf).  Disclaimer  of  a  lease  does  not 
render  the  trustee  a  trespasser  during  a  previous  occupation;  nor 
can  any  contract  be  implied  to  pay  for  such  occupation  (h) . — Upon 


(c)  Sae  Ex  p.  Anal  (1884),  53  L.  J.  C.  l^i;  24  Cli.  D.  26;  Re  Moa-r  (1884), 
13  Q.  B.  D.  738. 

{d)  St*  Ex  p.  Hepburn  (1890),  59  L.  J.  Q.  B.  554;  25  Q.  B.  D.  536;  Ex  p. 
Lwpton  (1901),  70  L.  J.  K.  B.  856;  [1901]  2  K.  B.  628.  See  Powell  v. 
Hel-mdev  (1909),  78  L,.  J.  C.  741;    [1909]  2  Ch.  252. 

(e)  Ex  p.  Savill  (1905),  74  L.  J.  K.  B.  442;  [1905]  1  K.  B.  735.  See  Ex  p. 
AslmmHh  (1908),  77  L.  J.  K.  B.  1129;   [1908]  2  K.  B.  812. 

(/)  Ex  p.  Dressier  (1878),  48  L.  J.  Bk.  20;  9  Ch.  D.  252;  Titlerton  v.  Cooper 
(1882),  51  L.  J.  Q.  B.  472;  9  Q.  B.  D.  473;  Ex  p.  Mandleberg  (1895),  64  L.  J. 
Q.  B.  464;   [1895]  1  Q.  B.  844. 

ig)  HopUnmn  v.  Lovering  (1883),  52  L.  J.  Q.  B.  391;  11  Q.  B.  D.  92;  ante,. 
p.   932. 

(A)  Lowrey  v.  Barker  (1880),  49  L.  J.  Ex.  433;  5  Ex.  D.  170;  Gabriel  v. 
Blankemtein  (18S4),  13  Q.  B.  D.  684. 
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disclaimer  of  an  agreement  for  a  lease  the  lessor  is  entitled  to  prove 
for  the  diflterence  between  the  agreed  rent  and  the  rent  obtainable  at 
the  time  of  the  disclaimer  («) .  Upon  the  disclaimer  of  a  lease  for 
twenty-one  years,  which  was  determinable  by  the  lessee  at  the  end 
of  seven  years  upon  payment  of  the  rent  and  performance  of  the 
covenants,  the  lessor  was  held  entitled  to  prove  for  the  diminution 
of  rent  to  the  end  of  the  seven  years  together  with  the  value  of 
the  performance  of  the  covenants  (fc).  In  the  case  of  a  lease  to 
joint  tenants  with  joint  ,and  several  covenants  to  pay  the  rent,  a 
disclaimer  of  the  lease  in  the  bankruptcy  of  the  joint  lessees  entitles 
the  lessor  to  prove  against  the  separate  estate  of  each  lessee  (Z) . 
Where  a  lease  has  been  assigned,  a  disclaimer  in  the  bankruptcy 
of  the  assignee  does  not  affect  the  rights  and  liabilities  of  the  original 
parties  (m) . 

By  sect.  38  (c),  the  property  of  the  bankrupt  divisible  amongst  his 
creditors  comprises  (amongst  the  property  therein  specified),  "all 
goods  being  at  the  commencement  of  the  bankruptcy  in  the  pos- 
session, order  or  disposition  of  the  bankrupt  in  his  trade  or  busi- 
ness (w),  by  the  consent  and  permission  (o)  of  the  true  owner,  under 
such  circumstances  that  he  is  the  reputed  owner  thereof;  provided  that 
things  in  action,  other  than  debts  due  or  growing  due  to  the  bank- 
rupt in  the  course  of  his  trade  or  business,  shall  not  be  deemed  goods 
within  the  meaning  of  this  section."  If  the  debtor  has  an  interest 
in  the  goods  the  reputed  ownership  clause  does  not  apply,  as  in  the 
case  of  the  possession  of  goods  by  an  ostensible  partner,  although 
with  the  consent  of  the  dormant  partner  (p).  So  of  goods  obtained 
by  fraud  (g). — "Things  in  action"  in  the  meaning  of  the  proviso 
comprise  a  policy  of  life  assurance  (r) ;  and  shares  in  a  company 
constituted  under  the  Companies  Clauses  Act,  or  the  Companies 
Act,  1908  (s);    or  a  debenture  constituting  a  floating  charge  on  the 

(»)  Sx  p.  Lhjnvi  Coal  Co.  (1871),  41  L.  J.  Bk.  5;  L.  R.  7  Oh.  28.-  See 
sub-s.    (7). 

(k)  Bx  p.  Blake  (1879),  11  Oh.  D.  572. 

(I)  Ex  p.  Corbett  (1880),  49  L.  J.  Bk.  74;    14  Ch.  D.  122. 

(m)   Smyth  v.   North  (1872),  41  L.  J.  Bx.   103;   L.   R.    7  Ex.   242. 

(n)  Mx  p.  Nottingham  Bk.  (1885),  54  L.  J.  Q.  B.  601;    15  Q.   B.  D.  441. 

(o)  Re  Mills  (1896),  64  L.  J.  0.  708;    [1896]  2  Ch.  564. 

(p)  CoUivell  V.  Gregory  (1814),  1  Price,  119;  Reynolds  v.  Bowley  (1867),  36 
L.  ,J.  Q.  B.  247;  L.  R.  2  Q.  B.  474.  See  (?.  E.  Ry.  v.  Turner  (1872),  42 
L.    J.    C.   83;   L.   R.  8  Ch.   149. 

(q)   Load  V.   Green   (1846),  15  L.  J.  Ex.  113;    16  M.   &  W.  216. 

(»■)  Ex  p.  Ibbetson  (1878),  8  Ch.  D.  519. 

(s)  Colonial  Bk.  v.  Whinney  (18.86),  56  L.  J.  C.  43;  11  Ap.  Oa.  426.  See 
Ex  p.  Barry  (1873),  43  L.  .J.  Bk.  18;   L.  R.   17  Eq.    113. 
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company's  property  (i). — "Debts  due  or  growing  due  to  the  bank- 
rupt in  his  trade  or  business  "  are  expressly  excepted  from  the  pro- 
viso (w);  therefore  if  the  bankrupt  has  assigned  such  debts  and  the 
assignee  has  given  no  notice  of  the  assignment  to  the  debtors  before 
the  bankruptcy,  they  remain  in  the  order  or  disposition  of  the 
bankrupt  at  the  time  of  the  bankruptcy  and  vest  in  the  trustee  by 
force  of  the  statute  (x) ;  but  if  such  notice  is  given  before  the  bank- 
ruptcy, they  cease  to  be  in  the  order  or  disposition  of  the  bank- 
rupt (?/).  "Things  in  action"  within  the  proviso  are  exempted 
from  the  effect  of  reputed  ownership;  and  the  trustee  in  bankruptcy 
takes  only  such  interest  in  them  as  the  bankrupt  has  at  the  time  of 
the  bankruptcj',  and  therefore  cannot  gain  priority  over  a  prior 
assignee  or  incumbrancer  by  giving  notice  to  the  debtor  (z) .  But 
it  seems  to  be  held  necessary  for  the  trustee  to  give  notice  of  his 
claim  in  order  to  maintain  priority  over  subsequent  assignments  of 
the  bankrupt  to  persons  not  having  notice  of  the  bankruptcy  (a). — 
The  possession,  order,  or  disposition  of  the  bankrupt  must  be  under 
circumstances  which  create  a  reputed  ownership  as  a  matter  of 
fact  (6).  No  such  reputation  arises  as  to  goods  in  the  possession 
of  a  recognised  factor  or  agent  for  sale  or  purchase  (c) ;  or  as  to  a 
ship  in  a  shipbuilder's  yard  (d);  or  where  there  is  a  recognised  custom 
of  a  trade  negativing  the  inference  of  property  from  possession  (e). 
— The  rule  of  bankruptcy  affecting  goods  in  possession  of  the  bank- 


(0  Bx  p.    Eensburg   (1877),  4  Ch.  D.  685. 

(«)  See  Ex  p.  Kemp  (1874),  43  L.  J.  Bk.  50;   L.  R.  9  Ch.  383. 

(»)  Rutter  V.  Everett  (1895),  64  L.  J.  C.  845;  [1895]  2  Ch.  872;  Ex  p. 
Trustee,  Re  Goetz,  Jonas  #  Co.  (1898),  67  L.  J.  Q.  B.  577;  [1898]  1  Q.  B. 
787;  Ex  p.  Trustee,  Re  Neal  (1914),  83  L.  J.  K.  B.  1118;  [1914]  2  K.  B. 
910. 

iy)  Glover  v.  Moore  (1869),  39  L.  J.  C.  98.  See  Ex  p.  Brett  (1878),  47 
L.  J.  Bk.  38;  7  Ch.  D.  419. 

(2)  Ex  p.  Ibbetson  (1878),  8  Ch.  D.  519;  Gorringe  v.  Irwell  Rubber  Wks. 
(1886),  56  L.  J.  C.  85;   34  Ch.  D.  128. 

(a)  Palmer  v.  Locke  (1881),  51  L.  J.  C.  124;  18  Ch.  D.  381.  See  Re  Russell's 
Policy  (1871),  L.  R.  15  Eq.  26;  Ex  p.  Rabbidge  (1878),  48  L.  J.  B'k.  15; 
8  Ch.  D.  367. 

(J)  Ex  p.  Watkins  (1873),  42  L.  J.  Bk.  50;  L.  R.  8  Ch.  520;  Ex  p.  Lovering 
(1874),  43  L.  J.  Bk.  50;  L.  R.  9  Ch.  621;  Ex  p.  Brooks  (1883),  23  Ch.  D. 
261;  Ex  p.  Lovering  (1883),  52  L.  J.  C.  951;  24  Ch.  D.  31. 

(c)  Ex  p.  Bright  (1879),  41  L.  J.  Bk.  81;  10  Ch.  D.  566;  Harris  v.  Truman 
(1882),  51  L.  J.  Bk.  338;  9  Q.  B.  D.  261. 

{d)  Holderness  v.  Rankin  (1860),  29  L.  J.  C.  753;  2  De  G.  F.  &  J.  258; 
McBain  v.   Wallace  (1881),  6  Ap.  Ca.  588. 

(«)  Craweour  v.  Salter  (1881),  51  L.  J.  0.  495;  18  Ch.  D.  30;  Ex  p.  Brooks 
(1883).  23  Ch.  D.  261;  Ex  p.  Twrquand  (1885),  54  L.  J.  Q.  B.  242;  14  Q.  B.  D. 
636;  Ex  p.  Trustee,  Re  Goetz,  Jonas  ^  Co.  (1898),  67  T,.  J.  Q.  B.  577;  [1898] 
1  Q.  B.  787. 
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rupt,  as   reputed  owner  does  not  apply  under  the  Judicature  Aet, 
1875,   s.    10,  to  the  winding  up  of  insolvent  companies  (/) . 

Sect.  38  (1)  also  excepts  from  the  divisible  assets  of  the  bankrupt 
"property  held  by  the  bankrupt  on  trust  for  any  other  person"  {g). 
Therefore  debts  which  have  been  assigned  to  another  before  bank- 
ruptcy (except  trade  debts  which  remain  in  the  order  or  disposition 
of  the  bankrupt  as  reputed  owner)  do  not  pass  to  the  trustee  Qi) . 
Upon  this  principle  the  mortgagee  of  a  ship  which  remains  in  the 
possession  of  a  mortgagor  is  entitled  to  the  freight  accruing  due  as 
againsl.  the  trustee  in  bankruptcy  of  the  mortgagor;  the  mortgage 
operating  as  an  assignment  of  the  freight  (i) .  And  where  the  claims 
arising  upon  a  contract  are  severable  and  assignable  separately,  the 
trustee  takes  those  only  of  which  the  bankrupt  retains  the  beneficial 
interest:  as  in  the  case  of  a  policy  of  insurance  on  goods  with  a 
stipulation  for  return  of  premium  in  certain  events,  the  bankrupt 
having  assigned  the  goods  with  the  benefit  of  the  insurance,  it  was 
held  that  he  could  recover  for  the  loss  as  a  trustee  for  the  buyer, 
but  that  the  claim  to  a  return  of  premium  passed  to  the  trustee  {¥) . 
Where  a  fund  or  debt  is  assigned  by  way  of  mortgage  to  secure  a 
sum  of  less  amount,  a  trustee  of  the  fund  is  in  equity  a  trustee  for 
the  assignee  in  respect  of  any  surplus,  and  probably  ought  to  pay 
that  surplus  to  the  trustee  in  bankruptcy,  but  a  debtor  is  not  a 
trustee  and  is  entitled  to  treat  an  assignee  by  way  of  mortgage  as 
absolutely  entitled,  unless  he  concurs  in  a  payment  of  the  surplus 
to  the   trustee  in  bankruptcy  (Z). 

Property  held  by  an  agent  for  the  purposes  of  his  principal  is  in 
general  in  the  position  of  trust  property;  but  there  is  a  distinction 
as  to  money  arising  from  the  kind  of  agency:  a  clerk  or  servant 
employed  to  receive  money  is  bound  to  retain  it  in  specie  and  deliver 
it  to  his  employer,  whose  property  it  is  during  the  possession  of 
the  agent;  and  there  is  no  property  in  the  agent  which  can  vest  in 
the  trustee.  But  a  solicitor,  or  a  banker,  or  a  commercial  agent  in 
general,  who  receives  money  in  the  ordinary  course  of  business  for 

(/)   Gorringe  v.  Irwell  Rubber  WM.  (1886),  56  L.  J.  0.  85;    34  Ch.  D.  128. 

(g)  See  St.  Thomas'  Hasp.  v.  Richardson  (1909),  79  L.  J.  K.  B.  488;  [1910] 
1  K.  B.  271;  Ex  p.  Triutee.  Re  Qunsbourg  (1919),  88  L.  J.  K.  B.  479. 

(A)  Burn  v.  Carvalho  (1839),  9  L.  J.  C.  6-5;  4  M.  k  Or.  690;  Ex  p.  Brett 
(1878),  47  L.  J.  Bk.  38;   7  Ch.  D.  411. 

(i)  Rmden  v.  Pope  (1868),  37  L.  J.  Ex.  137;   L.  R.  3  Ex.  269. 

(7c)  Boddinijton  v.   Castelli  (1853),  23  L.  J.  Q.  B.  31;    1  E.  &  B.  879. 

(0  Re  FoUgno's  Mortgage  (1863),  32  Beav.  131;  Re  Bell  (1895).  65  L.  J.  C. 
188;    [1896]  1  Ch.  1. 
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a  client  or  customer,  is  not  bound  to  retain  it  and  deliver  it  in  specie, 
and  is  accountable  for  it  only  as  a  debt;  which  is  provable  in  his  bank- 
ruptcy, the  money  received  becoming  part  of  the  assets  which  vest 
in  the  trustee  (to).  If  a  factor,  having  sold  goods  for  his  principal 
and  received  the  price,  becomes  bankrupt,  the  principal  can  only  prove 
for  the  money  received  as  a  debt,  unless  the  money  has  been  kept 
separate  or  can  be  followed  and  identified;  if  the  factor  having  sold 
the  goods  becomes  bankrupt  before  payment,  and  the  price  is  paid 
to  his  trustee,  the  principal  may  recover  the  amount  in  full  as  money 
received  to  his  use;  and  so  if  the  price  was  paid  to  the  factor  in  bills 
falling  due  after  the  bankruptcy  on  which  the  trustee  receives  pay- 
ment (n) . 

If  goods,  money,  or  other  property  intrusted  to  an  agent  for  pur- 
poses of  his  principal  remain  in  specie  in  his  possession  at  the  time 
of  his  bankruptcy,  they  are  subject  to  the  trust  for  the  principal, 
and  do  not  pass  to  his  trustee;  and  if  the  agent  has  converted  the 
property,  as  goods  into  money,  or  money  into  goods,  or  mixed  it 
with  his  own  property,  the  proceeds  remaining  in  his  possession  are 
held  on  trust  for  the  principal  and  do  not  pass  to  the  trustee  (o) . 

Sect.  38  (1)  also  vests  in  the  trustee  for  division  among  creditors 
"  aU  such  property  as  may  be  acquired  by  or  devolve  on  "  the 
bankrupt  "  before  his  discharge,"  and  property  by  the  definition 
clause  (sect.  167)  includes  contracts  and  debts;  as  a  judgment  re- 
covered by  the  bankrupt  (p) ;  a  debt  for  work  done  and  goods  supplied 
by  bim  (q) ;  a  debt  for  money  paid  by  him  without  consideration  so  as 
to  be  chargeable  as  money  received  for  his  use  (r) . — By  section  47  of 
the  statute:  "  All  transactions  by  a  bankrupt  with  any  person  dealing 
with  him  bona  fide  and  for  value  (s),  in  respect  of  property,  whether 
real  or  personal  (t),  acquired  by  the  bankrupt  after  the  adjudication, 

(m)  See  ante,  p.  728  ;  BlftcJAum,  J.,  BrUffea  v.  Garrett  (1870),  39  L.  J.  O.  P. 
261;  X,.  B.  5  O.  P.  466. 

(»)  Scott  V.  Siirman  (1743),  Willes,  400.  See  Jessel,  M.  R.,  £e  Hallett 
(1880),  49  L.  J.  C.  415;  13  Ch.  D.  716. 

(o)  Ea:  p.  Cooke  (1876),  46  L.  J.  Bk.  52;  4  Ch.  D.  123;  Ex  p.  Bright  (1879), 
48  I,  J  Bk  81;  10  Ch.  D.  566;  Gihert  v.  Gonard  (1885),  64  L.  J.  0.  439. 
See  Ex  p.  Blane  (1894),  63  L.  J.  Q.  B.  673;   [1894]  2  Q.  B.  237. 

(p-)  Ex  p.  Carter  (1876),  45  L.  J.  Bk.  145;  2  Ch.  D.  806. 

(?)   WhUmore  v.   Gilmore  (1843),  13  L.  J.  Ex.  201 ;   12  M.  &  W.   808. 

(>-)  Ex  p.  Wolverhampton  Bank  (18S4),  14  Q.  B.  D.  32. 

(s)  See  JJe  Behrend's  Trust  (1911),  80  L.  J.  C.  394;   [1911]   1  Ch.  687. 

(<)  See  Cohen  v.  Mitchell  (1890),  59  L.  J.  Q.  B.  411;  25  Q.  B.  D.  262;  Se 
New  Land  Development  Assn.  #  Gray  (1892),  61  L.  J.  C.  491;   [1892]   2  Ch. 
138-   Oif.  Bee.  y.  Cooke  (1906),  75  L.  J.  C.  757;   [1906]  2  C3h.  661. 
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shall,  if  completed  before  any  intervention  by  the  trustee,  be  valid 
against  the  trustee,  ,and  any  estate  or  interest  in  such  property  which 
by  virtue  of  this  Act  is  vested  in  the  trustee  shall  determine  and  pass 
in  such  manner  and  to  such  extent  as  may  be  required  for  giving  effect 
to  any  such  transaction." — A  bankrupt  may  sue  upon  a  bill  of  ex- 
change indorsed  to  him  (m)  .  Notice  given  by  the  trustee  to  the 
party  liable  vests  the  property  in  the  trustee;  and  if  the  bankrupt 
has  commenced  an  action  for  its  recovery,  the  trustee  may  intervene 
and  ho  will  be  added  as  co-plaintiff  to  conduct  the  action  (x). 

Exception  is  made  of  the  earnings  of  a  bankrupt  by  his  personal 
labour,  so  far  as  may  be  necessary  for  the  maintenance  of  himself 
and  family  (y) .  But  the  profits  of  carrying  on  an  ordinary  trade, 
business,  or  profession  are  not  considered  as  personal  earnings  within 
the  exception:  as  in  the  case  of  a  furniture  broker  (z);  or  of  a 
painter  (a);  or  of  a  general  medical  practitioner  (&);  or  of  an  archi- 
.  tect  (c) .  And  the  damages  awarded  to  a  bankrupt  for  wrongful 
dismissal  from  his  employment  are  not  within  the  exception  (d).— 
Where  the  bankrupt  is  an  officer  in  the  army  or  navy  or  a  civil  servant, 
by  the  Bankruptcy  Act,  1914,  s.  51,  the  court  may  order  with  the 
consent  therein  mentioned  that  a  portion  of  salary,  income,  or  pension 
of  a  bankrupt,  or  a  sum  payable  by  way  of  compensation  to  him  may 
be  made  payable  to  the  trustee  (e) ;  but  no  such  order  can  be  made 
as  to  the  prospective  and  contingent  income  or  earnings  of  a  pro- 
fession or  business  (/) ;  or  as  to  an  income  or  allowance  paid  to  him 
voluntarily  (g). — By  sect.  57,  the  trustee  may  appoint  the  bankrupt 
himself  to  manage  his  property  or  to  carry  on  his  trade  for  the  benefit 
of  his  creditors;  and  he  may  make  an  allowance  to  the  bankrupt  out 


(m)   Herbert  v.  Sayer  (1844),  13  L.  J.  Q.  B.  209;   5  Q.  B.  965. 
(x)  Ex  p.    Carter   (1888),  45  L.  J.  Bk.   145;   2  Cli.   D.  806;   Emden   v.   Carte 
(1881),  51   L.  J.  C.  41;   17  Ch.  D.   768.     See  Ord.   XVI.  r.   2. 
(y)  Re  Roberts  (1899),  69  L.  J.  Q.  B.  19;    [1900]  1   Q.  B.   122. 
(«)   Crofton  V.   Poole  (1830),  9  L.  J.  0.  S.  K.  B.  59;   1   B.  &  Ad.  568. 
(a)  Ex  p.  BanJcs  (1877)    46  L.  J.  Bk.  74;   4  Ch.  D.  689. 
lb)  Elliot  V.  Clayton  (1851),  20  L.  J.  Q.  B.  217;   16  Q.  B.  581. 

(c)  Emden  v.  Carte  (1881),  51  L.  J.  C.  41;   17  Gli.  D.  768. 

(d)  Wadllng  v.  OUphant  (1876),  45  L.  J.  Q.  B.  173;  1  Q.  B.  D.  145; 
Emden  v.   Carte  (1881),  51  L.  J.  C.  41;   17  Oh.   D.  768. 

(e)  Ex  p.  Off.  Rec,  Re  Lupton  (1911),  81  L.  J.  K.  B.  177;  [1912]  1  IC.  B. 
107. 

(/)  Ex  p.  Bemreil  (1884),  54  L.  J.  Q.  B.  53;  14  Q.  B.  D.  301;  Ex  p.  Lloyd 
(1891),  60  L.  J.  Q.  B.  751;  [1891]  2  Q.  B.  231;  Ex  p.  Shine  (1892),  61  L.  J. 
Q.  B.  253;  [1892]  1  Q.  B.  522.  See  Ex  p.  Offioial  Rec,  Re  Mirams  (1891),  60 
L.  J.   Q.  B.  397;    [1891]  1  Q.  B.  594. 

{g)  Ex  p.  tVirks  (1881),  50  L.  J.  C.  620;  17  Ch.  D.  70;  Ex  p.  Webber  (1886), 
56  L.  J.  Q.  B.  209;  18  Q.  B.  D.  Ill;  Ex  p.  Wai^  (1897),  66  L.  J.  Q.  B.  310; 
[1897]   1  Q.  B.  266. 
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of  his  property  for  the  support  of  himself  and  family  or  in  considera- 
tion of  his  services  {h) .  By  so  doing  the  trustee  is  estopped  f romi 
claiming  the  property  or  the  profits  of  the  business  as  against 
creditors  who  afterwards  deal  with  the  bankrupt  in  his  own  right 
in  respect  of  the  property  or  business  in  ignorance  of  the  oiroum;- 
stances  (i) .  But  if  the  bankrupt  deals  with  assets  of  the  bankruptoyi 
without  any  authority  from  the  trustee,  and  without  his  knowledge, 
the  trustee  is  not  estopped  from  asserting  his  claim  against  a  pur- 
chaser or  mortgagee  from  the  bankrupt;  as  in  the  case  of  household 
furniture  left  in  the  use  of  the  bankrupt  (fc) . — By  sect.  39  of  the 
Act  in  the  case  of  a  second  or  subsequent  bankruptcy,  any  property 
acquired  by  the  bankrupt  since  he  was  last  adjudged  bankrupt,  so 
far  as  not  distributed  or  disposed  of,  vests  in  the  trustee  in  the  second 
or  subsequent  bankruptcy,  with  a  right  of  proof  for  the  unsatisfied 
debts  under  the  preceding  bankruptcy  (Z) .  And  goods  then  in  the 
possession,  order,  or  disposition  of  the  bankrupt  by  the  consent  of 
the  trustee  of  the  first  bankruptcy  vest  absolutely  in  the  trustee  in 
the  second  bankruptcy  by  force  of  the  reputed  ownership  (to). 

(A)  Se«  Cales  v.  Barrow  (1813),  4  Taunt.  754;  Whitmore  v.  ffilmore  (1844), 
13  L.  J.  Ex.  201;  12  M.  &  W.  808. 

(j)  Engdbach  v.  Nixon  (1875),  44  L.  J.  C.  P.  396;  L.  E.  10  C.  P.  645;  Ex  p. 
Bolland  (1878),  47  L.  J.  Bk.  74;  9  Ch.  D.  312. 

{k)  Ex  p.  Ford  (1876),  45  L.  J.  Bk.  96;  1  Ch.  D.  521;  Meggy  v.  Imperial 
Disc.  Go.   (1878),  48  L.  J.  Q.  B.  54;  3  Q.  B.  D.   711. 

(0  Bx  p.  Of.  Rec,  Re  Cohen  (1919),  88  L.  J.  K.  B.  841;  [1919]  2  K.  B. 
271. 

(m)  Butler  v.  Rohson  (1838),  7  L.  J.  C.  P.  148;  4  Bing.  N.  C.  290;  Meggy 
V.  Imperial  Disc.  Co.  (1878),  48  L.  J.  Q.  B.  64;  3  Q.  B.  D.  711. 
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ABANDONMENT. 

of  contract,  591,  634,  730. 
of  ship,  476. 

ABSTEAOT  OP  TITLE, 
duty  to  deliver,  623. 
length  of  title,  623. 
time  for  delivery,  632. 

ACCEPTANCE. 

of  bill  of  exchange,  364,  891,  892. 

conditional  acceptance,  670,  675,  953,  960. 

liabiUty  on,  299,  354,  473,  685,  892. 
of  goods,  within  Statute  of  Frauds,  196. 

liability  to  pay  for  value,  37,  42,  618. 
of  offer,  10,  14^22. 

retraction  of  acceptance,  26. 

ACCIDENT. 

as  excuse  for  non-performance  of  contract,  40,  502,  518,  519. 

ACCOMMODATION  BILL.     See  Bill  of  Exohangb. 

ACCOED  AND  SATISEAOTION. 

of  contract  under  seal,  before  breach,  659,  666. 

after  breach,  659. 

in  equity,  660. 
of  contracts  of  record,  666. 
consideration  for,  660,  661,  662,  667. 
accord  without  satisfaction,  660. 
composition  deeds,  662. 
by  novation,   592. 

in  partnership  cases,  593,  663. 
by  new  contract,  590,  594. 
by  lor  with  joint  creditor  or  debtor,  663. 
by  agent,  663. 

ACCOUNT. 

by  principal  lagaanst  lagent,  342,  668. 
set-ofE  by  principal  against  third  party,  355. 

by  third  i)arty  against  principal,  356,  375,  758. 

by  third  party  against  agent,  359. 

ACCOUNT  STATED. 

debt  implied  from,  79,  83. 
parties  to,  80,  84. 
infant,  394,  401. 
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AOCOUNT  STA'EBD— continued. 
of  equitable  debt,  81. 
of  future  debt,  60,  82,  447. 
form  of,  oral  or  in  writing,  83. 

bill  of  exchange,  84. 

deed,  83. 

certainty  of  statement,  79. 
where  there  are  no  cross  items,  82. 

items  irrecoverable, by  statute,,  81,  207,  688. 

consideration  for,  80. 
where  there  are  cross  items,  84,  668. 

items  irrecoverable,  81,  9Z,  669. 

re-opening  and  falsifying  settled  account,  80,  82,  83. 
interest  upon,  826. 

payments  upon  erroneous  account,  wheji  recoverable,  67,  68. 
■action  upon  unstamped  document,  81,  668. 
limitation  of  action  upon,  669,  688,  729. 
impeachable  in   bankruptcy,   80. 

ACKNOWLEDGMENT  OF  DEBT, 
covenant  implied  from,  83,   701. 
by  infant,  394,  401. 
to  avoid  Statutes  of  Limitation,  739,  747. 

ACT  OP  GOD. 

as  excuse  for  non-performance  of  contract,  40,  502,  518,  519. 

ACT  OF  PAELLAMENT.   ' 

debt  created  by  statute,  107, 

contracts  legalized  by,  521,  i530. 

contracts  illegal  by,  521,   530. 

contracts  discharged  by,  521. 

i«inedy  given  by,'  when  exclusive,  107,  713. 

ADMINISTEATioJr  OF  ASSETS. 

real  and  personal  assets,  103,  104,  105. 

equitable  assets,  _  963. 

primary  liability  of, the  personal  estate,  105. 

exoneration  of  the  personal  estate,   105. 

priority  of  debts  in,  103,  105,  114,  448,  961. 

set-off  iQ,  761. 

right  of  creditor  to  follow  assets  in,  105,  960. 

against  heir,  103. 

against  devisee,  104. 
right  of  personal  representative;  to  retain,  738,  963. 

to  prefer  creditors,   961. 

to  waive  the  Statutes  of  Limitations,  737,  749,  750,  963. 

ADMINISTEATOE.     See  Personal  Eepeesentative. 

ADMISSION.    See  Acootjnt  Stated. 

ADVEETISEMENT. 

contract  by  performing  the   terms  of,   11,  298. 

AGENT.    See  Pbincipal  and  Agent. 

AGISTMENT. 

contract  for,   172. 
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AGEEEMENT. 

as  applied  to  contract,  simple  contracts,  2,  8,  10—27,  507. 
contracts  under  seal,  2,   92. 

ALIEN. 

defined,  391. 

alien  friend,  capacity  of,  to  contract,  391. 

capacity  to  sue,  391. 
alien  enemy,  contracts  with,   392,  522,  558. 

capacity  of,   to  sue,   392. 

licence   to   trade,   568. 

ALLOTMENT  OE  SHAKES.     See  Company  (4);  Contbact  (2). 

ALTERATION  IN  WEITTEN  INSTEUMENT. 
by  party,  603. 
by  stranger,  604. 
by  consent  of  parties,  609. 
before  the  contract  is  complete,  610. 
after  the  contract  is  complete,  when  material,  605,  606. 

when  authorized,  604,  607. 

in  correction  of  mistake,   607,  610. 

by  accident  or  mistake,  604. 

of  bill  or  note,  607. 
effect  of  alteration,  606,  608. 
burden  of  proof,  609. 
mode  of  pleadiag,   609. 
stamp,   609. 

ALTEENATIVE  PEOMISES. 
election  of  alternative,  498. 
notice  of  election,  498. 
effect  of  notice,  499. 

covenant  to  give  by  deed  or  will,  498,  526. 
impossibility  of  one  alternative,   526. 
promises  to  pay  in  default  of  performance,  499'. 
performance  of  alternative  promises,  498,  526,  617,  644. 
measure  of  damages,  499,  500,  783,  784. 

AMBASSADOE. 

privilege  of,  and  of  his  servants,  390. 

AMBIGUITY. 

latent  and  patent,  145,  224. 

ANNUITY. 

contract  to  grant,  specific  performance  of,  843. 
contract  to  pay,  not  within  the  Statute  of  Frauds,  175. 

misstatement  of  age  of  annuitant,   230. 
sale  of,  time  essential,  633. 

condition   that  annuitant  is   alive,  230,   505. 
discharge  of,  in  bankruptcy,  773. 

APPEBNTIOESHIP. 

liability  of  infant  on  contract,  395,  399,  400,  488,  644. 
repayment  of  premium  to  person  advancing,  47. 
covenants  in  apprenticeship  deed,  400,  484. 
incarpor0.tion  of' customs  and  usages,  131. 
discharge  of,  by  illness  or  death,  488,  517. 

by  misconduct  of  apprentice,  489. 

master  abandoning  trade,  489. 

apportionment  of  prfemium,   74. 
enticing  away  apprentice,   36. 
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APPEOPEIATION  OF  PAYMENTS, 
by  debtor,  485. 
by  creditor,  687,  688. 
by  law,  690. 

in  partnership  cases,  687,  688. 
in  cases  of  guaranteed  debts,  686. 
in  cases  of  accounts  current,  686. 
to  claims  not  recoverable  by  action,  689. 
to  statute-barred  debts,  689,  690,  739,  744,  746. 
to  illegal  debts,  689. 
time  of  appropriation,  690. 

AEBITEATION. 

(1)  Reference. 

by  partner,  384. 

agreement  to  refer,  709,  712. 

action  on,  714. 

specific  performance  of,  714. 

as  a  condition  precedent,  470,  712,  714. 
by  order  of  the  court,   710. 
under  particular  statutes,  713. 
revocation  of  reference,   718. 
staying  proceedings,  715. 

(2)  Arhitrator. 

refusal  to  appoint,  714. 
appointment  of,  by  the  court,  714,  717. 
refusal  of  arbitrator  to  act,  717. 
removal  of,  718. 

(3)  Award. 

efiect  of  award,  in  concluding  the  parties,  710. 

in  discharging  claim,  718. 
action  on,  717. 

specific  performance  of,  715,  717. 
limitation  of  action  on,   720. 
grounds   for  setting  aside,    710. 

AEOHITECT. 

remuneration  of,  372,  461. 
right  to  plans,  132. 
form  of  certificate,  472. 

AEEIVAL. 

of  ship,  under  charterparty,  141,  508. 

sale  of  goods  on  arrival  of  ship,  483,  505. 

ASSETS. 

real  and  personal  assets,  103,  104,  105. 
legal  and  equitable  assets,    963. 
administration  of,  103,  105,  114,  448,  761,  961. 

ASSIGNMENT  OF  OONTEAOTS. 

contracts  incapable  of  assignment,  539,  872,  892. 
common  law  respecting,  871,  87'2. 

covenants  running  with  the  land,  911 — ^935. 
assignment  by  new  agi-eement,  589,  663,  889. 
application  of  the  Statute  of  Frauds,  165,  166,  890. 
by  law  merchant  or  custom,  872. 
by  statute,  872,  891—909. 
by  operation  of  law,  marriage,  871,  941. 
at  death,   947— ©64. 
in  bankruptcy,  965 — 979. 


INDEX.  5 

ASSIGNMENT  OP  OONTRAOTS—conUnued. 
in  equity,  872,  873. 
under  Judicature  Act,  872. 
of  foreign  contract,  875. 
property  assignable,  choees  in  action,  873,  879. 

bills  of  exchange,  cheques  and  promissory  notes,  891 — 899. 

bills  of  lading,  899^—904. 

policies  of  insurance,  904 — 907. 

shares,  908. 

debeaatures,  907. 

public  funds,  908. 

foreign  government  securities,  909. 

after-acquired  property,  851. 

debts  payable  in  future,  or  upon  contingencies,  873. 

expectancies,  878. 
form  of  equitable  assignment,  874,  877,  879. 

by  declaration  of  trust,   877,  880. 

consideration,  -when  necessary,  873,  877. 

donatio  mortis  causa,  878. 

stamp,  880. 
effect  of  equitable  assignment,  upon  property,  851,  876,  886. 

equities  affecting  the  assignee,   887. 

set-off  by  and  against  the  assignee,  757,  760,  887. 

remedy  of  assignee,  851,  875. 

priorities  of  successive  assignments,  881. 

upon  securities  for  debt,   878. 

remedy  of  debtor,  881. 
notice  of  assignment,  in  equity,  881. 

under  Judicature  Act,  874,  881,  884. 

form  of  notice,  883,  885. 

fund  in  court,  884. 

effect  upon  equities,  888. 

effect  upon  priority,  881,  883. 

notice  to  railway  and  other  companies,  882. 

to  one  of  co-debtors  or  co- trustees,  885. 

to  agent,  885. 

time  for  giving  notice,  874,  882. 
assignment  for  the  benefit  of  creditors,  662,  684,  694. 

ASSIQ-NMBNT  OF  LEASE.    See  Covenant  Eunning  with  'Land; 
Landlord  and  Tenant  (2). 

ASSUMPSIT, 
defined,  43. 

ATTESTATION. 

of  instrument  in  writing,  128. 
of  instrument  under  seal,  94,  128. 

ATTOENEY.    See  Principal  and  Agent;  Solicitor. 

AUCTION. 

application  of  the  Statute  of  Frauds,  161,  178. 
authority  of  the  auctioneer,   to  receive  payment  of  deposit  or 

purchase-money,  77,  371. 
to   receive    payment    by    cheque, 

371,  674,  682. 
to  sign  contract  for  sale,  193. 
to  offer  property  without  reserve, 

371. 
revocation  of  authority,  335. 
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AVan.O'M—conUnued. 

authority  of  solioitor,  to  receive  payment  of  deposit,  77.     _ 

to  receive  payment  of  purchase-money, 
681,  683. 
contract  of  sale  by,  2,  10,  122,  178. 

withdrawal  of  property,  12,  24,  250,  335. 
method  of  bidding,  2,  11. 
retracting  bid,  24.  : 

acceptance  of  bid,  2,  10. 
employment  of  a  puffer,  249. 
deterring  bidders,   251. 
oral  statements  at  auction,  122,  124. 
particulars  and  conditions  as  part  of  contract,  14,  122. 
,  mistake  in  bidding,  2,  215,  227. 
right  of  auctioneer  to  indemnity,  33. 
sale  by  the  court,  10. 
opening  biddings  by  the  court,  250. 
as  presumptive  evidence  of  value,  292.  , 

AVERAGE. 

marine  insurance,  contribution  to,   52,  138. 

adjustment  of,  141. 
in  cases  of  marine  carriage,  contribution  to  and  adjustment  of, 
52,  131,  141. 
lien  of  ship-owner  for,  53. 

AWAED.    See  Aebitration. 


BAIL. 

contract  to  indemnify,  538,  581. 

application  of  Statute  of  Erauds,  166. 

BAILMENT.     See  Caeribe. 

for  re-delivery  on  demand,  473,  735. 
liability  of  bailee,  for  wrongful  conversion,  473,  735. 
for  negligence,  519. 

for  loss  of  or  damage  to  thing  bailed,  519, 
785. 
setting  up  jus  tertii  by  bailee,  372. 

duty  to  notify  claim  by  third  party,  706.  .- 

damages  for  wrongful  detention,  793. 
insurable  interesit  of  bailee,  567. 

BANKER.    See  Cheque. 

liability  to  customer,  for  money  deposited,  728. 

for  money  deposited  on  joint  account,  680.  i 

for  interest,  826. 

to  repay  value  of  lost  circular  notes,  612.  ,  '. 

for  securities  deposited,  519. 
limitation  of  action,  728. 
taking  security  for  account,  700. 
for  not  paying  customer's  cheque,  792,  896. 
for  paying  contrary  to  tenor  of  cheque,  608,  897. 
appropriation  of  payments  in  current  accounts,  687. 
,    /  estoppel  by  pass-book,  82. 

recovery  from  customer  of  money  overpaid  by  mistake,  67. 
of  -interest  on  overdraft,  826. 
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BANKEE — continued. 

revocation  of  authority  to  pay  cheque,  by  drawer,  896. 

by  death  of  drawer,  896,  953. 
liability  to  third  parties,  on  cheques,  896,  897,  898. 

on  letters  of  credit,  11,  298,  658,  789,  793. 

for  money  paid  in  by  wrong-doer,  58. 

for  money  paid  in  by  thief,  60,  61. 
, , ,  ;;£or  stolen  securities  or  value,  60. 
^jment  to  agent  of,  683. 
duty  of  customer,  in  drawing  cheque,  896. 

BANKEUPTOY. 

(1)  Property  vesting  in   the   trustee. 
effect  of  receiving  order,  769,  966. 
effect  of  adjudication,  770,  966,  968. 

relation  back  of  title,  59,  76,  966. 

contracts  not  enforceable  by   the   Statute  of  Frauds,- 

211. 
executory  contracts,  970. 
personal  contracts,  971. 
rights  of  action  of  bankrupt,  968,  969,  971. 
. . : .  reputed  ownership,  883,  974,  97S. 

mutual  debts  and  credits,   758,  762. 
.-.:  fraudulent  preference,  59,  966. 

after-acquired  property  and  earnings  of  bankrupt,  977. 
property  held  in  trust,  966,  976. 
money  and  property  in  hands  of  agent,  976. 
protected  transactions,  69,  967. 
disclaimer  of  contracts  and  property,  927,  972. 

(2)  Debts  provable. 
in  general,  769. 
preferred  debts,  103,  776. 
future  debts,  772. 
contingent  liabilities,  771,  772. 
bills  and  notes,  774. 

against  partners,  703,  705. 
'  -*'        debts  incurred  with  notice  of  an  act  of  bankruptcy,  771. 
for  unliquidated   damages,    771. 
liabilities  incapable  of  exact   estimation,   771,   772. 
contribution,  in  winding-up,   774. 
debts  incurred  by  fraud  or  wrong,  774,  775. 
debts  incurred  by  breach  of  trust,  771,  775. 
interest,  833,  834. 

effect  of  the  Statutes  of  Limitations,  727. 
damages  caused  by  disclaimer  of  trustee,  972. 

(3)  E-ffect  of  hamhruptcy. 
upon  offer  of  contract,   27. 

as  a  revocation  of  agency,  339. 
in  discharge  of  debt,   770,   778. 
in  discharge  of  foreign  debt,  778. 
upon  contract  of  suretyship,  318,  687,  774,  776. 
T    bankruptcy  .of  partner  or   co-debtor,   776. 
in  breach  of  rescission  of  contract,  80,  658,  970. 
in  discharge  of  fraud,  770,  775. 
in  discharge  of  fraudulent  breach  of  trust,  770,  115. 
as  a  defence  to  specific  performance,.  865. 
upon  pending  proceedings,  703,  769. 
second  bankruptcy,   979. 
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BANKEUPTOY— ctmiiraweti. 
(4)  Other  matters. 

contracts  in  fraud  of  bankruptcy  law,  538,  576. 
recovery  of  the  consideration,  576. 
discharge  of  debt  by,   771. 
personal  liability  of  the  trustee,  973. 
estoppel  by  statement  of  debt,  577. 
employment  by  bankrupt  in  realization  of  estate,  978. 
application  of  rules  of,  to  administration  and  winding-up, 

103,  114,  762. 
effect  of  foreign  bankruptcy,  778. 

BAEEISTEE. 

action  for  fees,  32,  80. 

fiduciary  relation  of,  to  client,  62. 

BETTING.    See  Illegality. 

BILL  OF  EXCHANGE  AND  PEOMISSOEY  NOTE, 
consideration  for,  presumed,  6,  436. 

accommodation  bill,  49. 

effect  of  fraud,  duress  or  illegality,  215,  386,  446,  536. 

recovery  of,  upon  dishonour,   72. 

upon  failure  of  consideration,  66,  72,  126. 
form  of  bill,  298,  299,  891,  895. 

of  note,  298,  898. 

incorporation  of  customs,  134. 

designation  of  parties,  298,  299,  355,  891. 

in  the  case  of  partners,  383. 

holder  of  an  office,  298. 

party  to  accept,  354,  891,  892. 

conditional  acceptance,  129,  670,  675. 

acceptance  by  personal  representative,  953,  960. 

acceptance  on  behalf  of  corporation,  436. 

acceptance  supra  protest,  322. 

acceptance  by  agent,  328,  354. 

forged  and  unauthorized  signatures,  296,  323,  324,  326,  328, 
537,  895. 

signing  blank  bill  or  note,  321,  326. 

fictitious  or  non-existent  payee,  298,  893. 

joint  and  several  parties,  311,  312,  354. 

signature  by  agent,  328,  354. 

date  of,  638. 
an  incomplete  document  until  issued,  28,  611. 
contract,  of  drawer,  33,  48,  685,  892. 

of  acceptor,  33,  66,  473,  685,  892. 

of  acceptor  for  accommodation,  48,  685^  892. 

of  acceptor  upon  conditional  acceptance,  466. 

of  maker  of  note,  473,  899,  953. 

of  indorser,  48,  49,  892. 

of  transferor  by  delivery,  893. 

admission  of  extrinsic  evidence  to  vary,  125. 

right  of  indemnity  of  parties  inter  se,  48,  49,  685,  827. 

acceptance  or  payment  for  honour,  322. 
negotiation  of,  when  permissible,  685,  876,  887,  892. 

when  payable  to  bearer,  893. 

when  payable  to  order,  893. 

by  delivery  without  indorsement,  72,  893. 

by  agent,  326. 
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BILL  OF  EXCHANGE  AND  PEOMISSOEY  NOTE— conUnued. 
negotiation  of,  when  permissible — continued. 

by  personal  representative,  952,  960. 

conditional  indorsement,  28,  129. 

forged  indorsement,  60. 

right  of  holder  in  due  course,  894. 

notice  of  indorsement,  473,  474. 

of  overdue  bill  or  note,  893. 

donatio  mortis  causa,  879. 

indorsement  to  prior  party,  894. 
time  of  payment,  upon  demand  or  presentation,  473,  474,  630, 
647,  892,  899. 

payment  on  Sundays  or  holidays,  638,  639. 

payable  upon  condition,  466. 

days  of  grace  and  foreign  usances,  132,  629. 

damages  for  detention  of  money,  793. 
place  of  payment,  474,  640. 

foreign  bill  regulated  by,  643,  836. 
notice  of  dishonour  and  excuses  of,  475,  672,  673. 
discharge  of,  by  renunciation,  595. 

effect  of  receipt  indorsed,  676. 

by  release  of  acceptor,  697. 

payment  in  discharge  or  purchase  of,  647,  685. 

payment  by  party  secondarily  liable,  48,  685. 

payment  for  honour,  45,  72,  322. 

in  bankruptcy,  774. 

by  tender  ante  diem,  648. 

by  tender  post  diem,  647. 
effect  of  alteration,  604,  605,  606,  607,  609,  674. 

made  before  issue,  611. 

made  by  mistake,  604. 

made  in  correction  of  mistake,  607,  610. 

stamp,  609. 
action  on  lost  bill  or  note,  612,  673. 
interest  recoverable,  827,  835. 
foreign  bill,  regulated  by  place  of  payment,  643. 

usances,  134,  643. 

interest,  836. 
payment  by,  667,  670—674,  682. 

BILL  OF  LADING.     See  Ship  (6). 

BILL  OF  SALE. 

to  secure  debt  under  301.,  452. 
statement  of  consideration,  447. 

eet-ofl  operating  as,  668. 
advance  repayable  upon  demand,  473. 
receipt  for  goods  operating  as,  676. 

BOND. 

single  and  with  condition,  100. 
forfeiture  of,  100. 

refusal  of  tender,  647. 

measure  of  damages  for  breach  of  condition,  101,  102,  817, 
820,  82S. 

interest  recoverable,  818,  828. 
relief  against  forfeiture,  in  Chancery,  100. 

under  statute  4  &  5  Anne,  101,  647,  817. 

under  statute  8  &  9  William  III.,  101,  818. 

interest  payable,  101,  818. 
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BOND — continued. 

specific  performance  of  condition,  102,  819. 
limitation  of  action  on,  102,  731. 
payment  into  court,  667. 

BOTTOMEY. 

authority  of  master  to  hypothecate,  378. 
liability  of  owner  on  bond,  53,  378. 

BOUGHT  AND  SOLD  NOTES. 

■''     sale  of  goods  by,  17,  182,  192,  347. 

BEEAOH  OP  CONTEAOT. 

definition  and  effect  of,  653 — 658. 

right  to  call  upon  promiser  to  declare  intention,  615,  616. 
acts  equivalent  to,   by   promiser  disabling  himself  from  per- 
forming contract,  654. 

by  renunciation,  or  refusal  to  complete,  37,  490,  655. 

renunciation  rejected  or  withdrawn,  656,  657. 

effect  upon  conditions  precedent,  490,  657. 

by  bankruptcy,  658. 
continuing  breaches,  731,  811,  951. 
liability  for  inducing  party  to  break  his  contract,  303. 

BUILDING. 

compensation  for  building  on  land  of  another,  35. 
architect  and  surveyor,  appointment  of,  471. 
payment  of  fees,  890. 
right  to  plans,  132. 
form  of  certificate,  472. 
building  contract,  mistake  in  quantities,  226. 

condition  of  architect's  certificate,  470,  608, 

713. 
claim   for   incomplete   work,    40. 
-payment  for  extra  work,   125,  471. 
time   for  completion,  471, 
performance  becoming  impossible,  508,  520. 
penalties  for  delay,  ^16. 

caused  by  act  of  employer,  520. 
set-off  of,  against  price,  752. 
construed  divisibly  as  to  separate  houses,  489. 
completion  by  executor,  954. 
application  of  Statute  of  Frauds,  173. 
right  to  loose  materials,  971. 
specific  performance  of,  847. 
covenant  for,  when  it  riins  with  the  land,  921. 
covenant  for  maintenance  of,  508. 
covenant  restrictive  of,  937. 

BY-LAW. 

debt  for  penalties  under,  37,  108. 

limitation  of  action  for,  108,  723. 
notice  of,  of  company,  440. 
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sale  of  goods  by,  369,  482,  616. 
performance  of,  369,  482,  617,  631. 
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CALLS. 

liability  lor,  of  the  nature  of  ^  specialty,  108. 
of  joint  shareholders,  308. 
of  personal  representative,  959. 
in  bankruptcy,  774,  972. 
upon  transfer  to  an  infant,  398,  399. 
set-off  against  compajiy,  766. 
set-off  in  winding-up,  766. 

application  of  Statutes  of   Limitations,   108,   720. 
interest  on,  831. 

CANCELLATION. 

of  contract,  on  the  ground  of  fraud,  238. 

on  the  ground  of  mistake,  222,  231. 

under  a  right  to  determine,  493 — 498. 
of  deed,  does  not  divest  estate,  608. 

CAPACITY  OP  PAETIES. 
alien  friend,  391. 
alien  enemy,  392,  522,  553,  558. 
corporation,  428 — 431. 

necessity  for  corporate  seal,   431 — 437. 
infant,  394. 

intoxicated  parties,  426. 
lunatics,  423. 
married  woman,  404,  406. 

CAERIER. 

(1)  0/  goods. 

defined,  136,  513,  514. 

liability  of,  as  insurer,  136,  513. 

express  or  implied  exceptions,  13,  513,  514. 

carriage  "  at  owner's  risk,"  514. 

railway  and  canal  companies,  12,  514. 

for   negligence,   514,   519. 

as  warehouseman  after  carriage  .completed,  519, 

641. 
upon  "  through  rates,"  347,   514. 
for  default  in  delivery,  641. 
measure  of  damages,  782,   786,  803—805. 
remuneration  of,  incomplete  carriage  of  goods,  41. 
preferential  charges  by,  64,  65. 
excessive  charges  by,  recovery  of,  64. 
insurable  interest  of,  567. 

agency  of,  presumably  for  consignee,  197,  347,  622. 
to  accept  delivery  of  goods,  21,  621. 
under  Statute  of  Frauds,  177,  197,  211. 
from  necessity,  322. 

(2)  Of  passengers. 

liability  of,  for  failure  to  carry  safely,  515. 

for  delay,  12,  515. 

passenger  travelling  "  at  own  risk,"  516. 

upon  "through  tickets,"  347. 

for  passenger's  luggage,  516. 

exceptions,  12,  13. 

measure  of  damage,   784,   789,  806. 
liability  of  passenger,  for  payment  of  fare,  36. 

for   carriage  of  luggage,    36. 
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OAVEAT  EMPTOR. 

application  of  maxim,  5,  240,  271. 

OEaTIFIOATB. 

of  architect  or  surveyor,  as  condition  precedent,  470,  608,  713. 
of  shares,  as  estoppel,  12,  908. 

OHAMPEBTY. 

effect  of,  on  contract,  539. 

OHARTEEPAETY.     See  Ship  (5). 

CHATTELS.     See  Goods;  Sale  op  Goods. 

CHEQUE.     See  Bankbe. 
form  of,  895,  896. 
issue  and  indorsement,  895. 

presentment  of,  895. 

forged  indorsement,  896. 

crossed  and  non-negotiaMe,  896. 
post-dated,  898. 

operation  of,  as  assignment,  896. 
tender,  649. 
payment  by,  72,  674,  953. 

to  servant  or  agent,  357,  371,  674,  675. 

presentment,  676,  896. 
revocation  of  authority  to  pay,  by  drawer,  896. 

by  death  of  drawer,  896,  953. 
recovery  of  consideration,  on  dishonour,  72. 
donatio  mortis  causa  of,  897. 

CHILD.    See  Infant. 

CHOSE  IN  ACTION. 

sale  of,  not  within  the  Statute  of  Frauds,  177. 

assignment  of,  871,  872. 

reputed  ownership  of,  in  bankruptcy,  833,  976. 

CLUB. 

rights  and  liabilities  of  members,  387. 

COGNOVIT. 

to  confess  judgment,  and  defeasance  of,  110. 
formalities  of  execution,  110. 
not  within  8  &  9  WiU.  III.,  110. 
effect  in  merger,  702. 

COHABITATION. 

agency  of  wife  presumed  from,  416,  417. 
illicit,  effect  upon  contract,  568. 
agency  imputed  from,  417. 

COIN  OF  THE  REALM. 

statutory  definition  of,  649. 

COLLATERAL  AGREEMENT. 

effect  of,  on  written   contract,  130. 
on  bills  and  notes,  125. 
in  matters  of  equitable  jurisdiction,  125 — 126, 130, 857. 
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COMMENDATION. 

distinguished  from  a  warranty,   5. 
as  a  ground  of  fraud,  5,  240,  241. 

COMMISSION  AGENT.     See  Principal  and  Agent. 

COMPANY.    See  Coepoeation. 
(1)  Capacity. 

■when  presumed,  428,  430. 
notice  of  powers,  439. 

contracts  intra  and  ultra  vires,  427 — 429,  439. 
borrowing  powers,  429. 
bills  and  notes  of,  431,  436. 

ratification  of  unauthorized  contract,   428,   437,  440,  441, 
442'. 
(2')  The  promoter. 

fiduciary  relation  to  the  company,  295. 
beneficial  contracts  of,  242. 
recovery  of  illicit  gains,    343. 
agency  of,  to  company,  324,  442. 
contracts  with,  by  articles  of  association,  301. 
liability  for  untrue  statements  in  prospectus,  253. 

(3)  Directors. 
qualification  shares,  17. 
remuneration  of,  450. 
fiduciary  position  of,  294. 

beneficial  contracts  of,   294,    300. 

recovery  of  illicit  gains,  294,  343. 
agency  of,  to  company,  243,  260. 
powers  and  authority  of,  331,  439. 

of  quorum,  331. 

delegation  of  authority,  335. 

notice  of  powers,  439. 
ratification  of  contracts  of,   with  company,  294. 

with  third  paj-ties,  440. 
warranty  of  authority,  362,   441. 
liability  for  untrue  statements  in  prospectus,  2'53. 

(4)  Shares. 

qualification,  of  directors,  17. 
contract  for,  by  application  and  allotment,  17,  23. 
notice  of  allotment,  20,  23. 
revocation  of  application,  24. 
effect  of  registration  as  shareholder,  20,  97. 
repudiation  of,  for  fraud,  241,  260,  263. 
effect  of  delay  in  repudiation,  18,  19,  23,  264. 
recovery  of  deposit  paid  on  application,  70, 

260. 
by  infant,  398,  399. 
when  assignable,  908. 

contracts  for  sale  of,   not  within  the  Statute  of  Frauds, 
174,  177. 
specific  performajice  of,  846. 
right  to  withhold  delivery,  133,  134, 
damages  for  not  delivering,   797. 
recovery  of   deposit  on    failure   to 

complete,  70. 
indemnity  of  broker,  43,   368. 
invalidity  of  time  bargains,  560. 

L.  63 
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COMPANY— cantinued. 

(4)  Shares — continued. 

transfer  of,  by  deed  in  blank,  96. 

operation  of,  as  contract,  97. 
subject  to  approval  of,  by  directors,  472. 
delivery  of  certificates,  908. 
duty  to  register,  472. 
transferable  scrip   certificate,   908. 
effect  of  notice  of   assignment,  882. 
liability  for  calls,  of  the  nature  of  a  specialty,  108. 
of  joint  shareholders,  308. 
of  executor,  959. 
in  bankruptcy,  774,  972. 
upon  transfer  to  infant,  398,  399. 
set-off  against  company,  766. 
set-off  in  winding-up,  766. 
interest  on,  831. 

application   of    Statutes    of   Limitation, 
108,  720. 
excepted  from  the  reputad  ownership  clause,  974. 
certificate  of,  estoppel  by,  12,  908. 

(5)  Debentures. 

application  of  the  Statute  of  Frauds,  170,  174. 

general  borrowing  powers,  429. 

power  to  issue,  430. 

liability  on  unauthorized  issue,  47,  430. 

construction  of,  as  a  charge  upon  property,  907. 

(6)  Bights  amd  liabilities. 

under  articles  of  association,  301,  442,  443. 

alteration  of,  495. 
form  of  contract,  431,  437. 
by  parol,  432,  436. 
in  equity,  435. 
liability  of,  upon  contract  of  agent,  324,  347,  443. 
upon  bills  and  notes,  436. 
for  executed  consideration,  434. 
upon  ratification  of  unauthorized  contract,  428, 

437. 
for  fraud  of  agent,  241,  260,  438. 
effect  of  notice  of  trusts  and  equities,  882. 
set-off  by  and  against,  776. 

application  of  Statutes  of  Limitations  in  winding-up,  727. 
738. 

COMPOSITION  WITH  CEEDITOES. 

application  of  the  Statute  of  Prauds,  166. 
duty  of  disclosure,  249,  557. 

avoided  by  collateral  advantage,  538,  577,  580. 
discharge  of  debts  by,  557,  577,  580,  662. 
recovery  of  money  paid  in  excess  of  composition,  578. 
by  way  of  accord  and  satisfaction,  662. 
by  deed,  parties  to,  304,  662,  663. 

condition  of  execution  by  other  parties,  2,  130. 

consideration  for,  450,  576. 

release  of  security  by,  578. 

release  of  surety  by,  696,  777. 

right  of  surety  to  dividend,  687. 
appropriation  of  payments  in  cases  of,  687. 
in  bankruptcy,  discharge  of  surety  by,  600,  696,  776. 

right  of  surety  to  'dividend,  318,  777. 
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COMPOUNDING  OFFENCES, 
illegality  of,  536. 

right  to  enforce  private  rights,  537. 

CONCEALMENT.    See  Fraud. 

COMPROMISE . 

binding  effect  of,  62. 
by  corporation,  434. 

■CONDITIONS. 

construction  of  contract  as  to,  477 — 489,  492 — 498. 
waiver  of,  or  dispensation  from  performance,  489 — 492. 

CONDITIONS  OF  SALE.     See  Auction;   Sale  of  Land. 

CONSIDEEATION. 
defined,  6,  7,  449. 

executed  and  executory,  6,  30,  34,  450. 

marriage,  459. 

natural  love  -and  affection,   453. 

tenure,  460. 

forbearance  of  rights,  62,  457. 

of  equitable  rights,  457. 
of  doubtful  rights,  235,  458. 
of  pretended  rights,  61,  458. 
staying  proceedings,  458. 
of  existing  legal  obligation  or  duty,  454. 
of  moral  obligation,  7,  45,  453. 
of  past  matter,  7,  30,  450. 
good  consideration,  453. 
must  move  from  the  promisee,  449. 

in  cases  of  new  agreement,  594. 

in  cases  of  novation,  592,  889. 
when  essential,  simple  contracts,  6,  30,  445. 

bills  and  notes,  6,  8,  446. 

guarantees,  8,  186,  446. 

in  contracts  under  seal,  6,  102,  447. 

in  cases  of  equitable  jurisdiction,  102,  448,  877. 

foreign  contracts,   8,  445,   446. 
statement  of,  estoppel  by,   452,  677. 

supporting  several  promises,  460. 

in  bills  of  sale,  447,  452. 

in  guarantees,  186. 

in  bankruptcy,  80,  115. 
adequacy  of,  at  common  law,  73,  451,  545. 

in  equity,  452,  861. 

nominal,  452. 
recovery  of,  on  failure  to  complete,  35,  70,  73. 

of  apportioned  part,  74,   783. 
effect  of  illegality,  103,  446,  461,   579,  584. 
effect  of  fraud,  446. 
effect  of  impossibility,  527. 
effect  of,  in  assessment  of  damages,  783. 

63(2) 
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CON8TKU0TION. 

of  contracts  in  writing,  belongs  to  the  court,  147. 

partly  in  writing  and  partly  verbal,  148. 

partly  written  and  partly  printed,  148. 

in  equity,  147. 

of  mercantile  contracts,  147. 

of  foreign  contract,  140,  148,  319,  326,  642. 

of  contract  in  foreign  language,  139. 

incorporation  of  other  instruments,   12,  13,  121. 

incorporation  of  usages  and  customs,  126,  131. 
general  rules  of  construction:   according  to  the  ordinary  literal 
meaning,  150. 

bow  ascertained,   27,   150. 

according  to  the  general  intention,  151. 

constructive  and  implied  terms,  154 — 160. 

clerical  errors,  152. 

punctuation,  149. 

deleted  words,  149. 

of  several  documenits  forming  one  transaction,  120,  153. 

in  favour  of  validity,  3,  164. 

of  ambiguous  expressions,  155. 

operative  words  restricted  by  recitals,  152. 

of  general  words,  153. 

of  exceptions,  13,  15,  156. 

correction  of  mistake,  152,  223. 

rejection  of  false  description,   152. 
general   rules   of   construction:    of   covenants,   as   absolute  or 
conditional,  3,  230,  231,  464-^77. 

as  mutual,  dependent  or  precedent,  7,  98,  158,  477. 

as  precedent  or  subsequent,  492. 

entire  or  divisible,  500. 

CONTRACT.    See  Contract  in  Writing;  Contract  under  Seal; 
Frauds  (Statute  op). 

(1)  Defined. 

simple  contract,  6,  9,  115. 

in  writing,  1,  92. 
contract  under  seal,  1,  92. 
contract  of  record,  1,  109. 

express,  implied  and  implied  in  law,  1,  9,  30,  43. 
effect  of  foreign  law,  8,  29. 

(2)  Formation  of. 

by  agreement,  simple  contracts,  2,  8,  15,  507. 

contracts  under  seal,  2,   92. 

expression  of,  2,  8. 
by  offer  and  acceptance,  10,  16. 

sale  of  goods,  10,  16. 

sales  by  auction,  2,   10,  11. 

sales  by  tender,  11,  12,  24. 

by  correspondence,  13. 

guarantees,  11. 

letters  of  credit,  11. 

advertisements,  11. 

time  tables  and  tickets,  12. 

conditional  offer,  15,  22,  23. 

continuance  of  offer,  23,  26. 

right  to  withdraw  oifer,  24,  25. 

variation  of  offer,  25. 
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CONTEACT— ccMiiiMiMecZ. 

(2)  Formation  of — ^oontinued.. 

by  offer  and  aooeptanc© — continued. 
revocation  of  offer,  by   death,   27. 

by  bankruptcy,  27. 
compulsory  purchases  of  land,  13,  844. 
cross  offers,  15. 
refusal  of  offer,  26. 
acceptance  essential,  15. 
acceptance  by  third  party,  19. 

misrepresentation   of  personality,   20. 
time  for  acceptance,  16,  22,  23,  25. 
form  of  acceptance,  10,  14. 

by  paj^ol  of  offer  in  writing,  124. 
acceptance  of  conditional  offer,  15. 
conditional  acceptance,  15,  16. 
acceptance  varying  from  offer,  18,  26. 

effect  of,  19. 
communication  of  acceptance,  when  essential,  20. 

through  agent,  21. 

waiver  of  right  to,  21. 
revocation  of   acceptance,   26. 
sales  by  the  court,  10. 
from  acceptance  or  execution  of  consideration,  2,  30 — 42. 
consideration     executed    upon     request,     express    or 

implied,  30 — 42. 
consent  to  execution  of  consideration,  32,  34. 
consideration  executed  witliout  request,  35,  45. 
consideration  executed  against  will,  36. 
consideration  obtained  by  fraud  or  wrong,  36,  57. 
part  execution  of  consideration,  37,  38,  39,  41. 
rescission  before  completion,  37,  41. 
for  money  paid,  43- — 54. 
for  money  received,  55^ — 78. 
time  of  contract,  27. 
place  of  contract,  28. 

(3)  Parties. 

contract  requires  a  minimum  of  two  parties,  297. 

plurality  of  parties,  297,  306,  550. 

same  person  party  on  both  sides,  298. 

same  person  acting  in  more  than  one  capacity,  299. 

non-existent  person  or  corporation,  298. 

party  to  accept  offer,  19,  298. 

party  to  sue,  301,  352. 

mistake  or  misrepresentation  of  personality,  20,  226, 
268,  333. 
joint  parties,  debtors,  306. 

right  of  contribution,  306,  316. 

creditors,  309. 

survivorship  of  liability  and  right,  308. 
equitable  rule,  308,  310. 

lease  by  co-owners,  314. 

contracts  with  partners,  308,  315. 

joint  employment  of  servant  or  agent,  315. 
joint  and  several  contracts  for  same  matter,  310. 

construction  of,  311,  312. 
effect  of  contract  as  to  third  parties,  301. 

of  assignable  contracts,  851,  875. 

in  cases  of  agency,  345 — 359. 
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COiHTRAOT— continued. 

(3)  Parties — continued, 
parties  in  equity,  302. 
designation  of  parties,  298,  303. 

within  the  Statute  of  Frauds,  184,  353. 
evidence  to  identify,  142. 
capacity  of,  alien,  391,  522,  558. 

person  adhering  to  the  enemy,  392. 

convict,  393. 

corporation,  428. 

infaoat,  394. 

married  woman,  404,  405. 

person  non  compos  mentis,  423. 

(4)  Consideration. 

when  essential,  simple  contracts,  6,  30,  445. 

bills  and  notes,  6,  8,  446. 

guarantees,  8,  186,  446. 

contracts  under  seal,  6,  102,  447. 

in  cases  of  equitable  jurisdiction,  102,  448,  877. 

foreign  contracts,  8,  445,  446. 
defined,  6—8,  30,  61,  449^61. 
adequacy  of,  at  common  law,  73,  451,  545. 

in  equity,  452,  861. 

nominal,  452. 
recovery  of,  on  failure  to  complete,  35,  70,  73. 

of  apportioned  part,  74,  783. 

(5)  The  promise. 
creating  contract,  3. 
creating  mutuality,  7. 
unilateral  contracts,  11,  24. 
voluntary  and  gratuitous,  6,  30,  34,  453. 

in  equity,  102,  448,  861,  877. 
implied  from  acceptance  of  consideration,  6,  30. 
for  acts  of  third  party,  502. 
absolute  and  conditional,  464,  475,  492. 

conditional  npon  life,   230,  466,   489,    505,    516,   517, 

conditional  upon  health,  489,  516. 

conditional  upon  funds,  465. 

conditional  upon  the  will,  approval  or  act  of  promiser,. 
3,  467,  498. 

conditional  upon  the  will,  approval  or  act  of  promisee, 
467. 

condition  of   approval   or    certificate   of   third  party,. 
469,  491. 

condition  of  demand  or  notice,  472,  474. 

sale  of  land  at  a  valuation,  470. 

sale  of  land,  479. 

building  and  repairing  agreements,  480. 

sale  of  goods,  483,  618. 

in  charterparties,  484 — 488. 

in  apprenticeship  deeds,  488,  517. 
mutual,  dependent  and  precedent  conditions,  7,  98,  477. 
conditions  subsequent,  492. 
entire  and  divisible  promises,  500. 
joint,  several,  or  joint  and  several,  306 — 316. 
alternative  promises,  election   of    alternative,   498. 

notice  of  ©lection,  498. 

effect  of  notice,  499. 

covenant  to  give  by  deed  or  will,  498,  526. 
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(5)  The  promise — CMjixtinued. 

aiternative   promises,   election   of    alternative^oojiiimwed. 

impossibility  ol  one  alternative,   626. 

promises  to  pay  in  default  of  performance,  499. 

measure  of  damages,  500,  783. 
collateral  agreements,  125,  230. 

as  a  defence  to  specific  performance,  130,  857. 

(6)  Breach  of  contract. 

effect  of,  653.  ^ 

right  to  call  upon  promiser  to  declare  intention,  615,  616. 
acts  equivalent  to,  by  promiser  disabling  himself  from  peir- 
forming  contract,  654. 

by  renunciation  or  refusal  to  complete,  37,  490,  655. 

renunciation  rejected  or  withdrawn,  656,  657. 

effect  upon  conditions  precedent,  490,  657. 

by  bankruptcy,  658. 
continuing  breaches,  731,  811,  951. 
liability  for  inducing  party  to  break  his  contract,  303. 

(7)  Discharge  of  contract. 

by  accord  and  satisfaction,  659 — 663. 

by  Act  of  Parliament,  521,  586. 

by  alteration  in  written  instrument,   603 — 611. 

by  award,  711. 

by  bankruptcy,  80,  65S,  770,  778,  870. 

by  composition  with  creditors,  557,  577,  580. 

by  estoppel,  704r— 708. 

by  merger,  699 — 704. 

by  payment,  665—690. 

by  performance,  615 — ^643. 

by  release,  form  of,  691,  692,  697. 

receipt  as,  676—679,  746. 

of  simple  contract,  691. 

of  contract  under  seal,  691. 

of  contract  of  record,  691. 

implied  from  lapse  of  time,  591,  939. 

consideration,  when  essential,  692. 

renunciation  of  bills  and  notes,  595,  692. 

■estoppel  by,  691. 

construction  of,  692. 

controlled  by  recitals,  152,  693. 
release  or  covenant  not  to  sue,  694,  697. 

conditional,  694. 

by  one  of  co-creditors,  694,  607. 

to  one  of  co-debtors,  695. 

to  one  of  several  executors,  308. 

effect  upon  suretyship,  695,  697. 

effect  of  fraud  upon  releasor,  697. 
by  rescission,  implied  from  lapse  of  time,  591,  939. 

of  contracts  within   the   Statute  of   Frauds,   596. 

of  contracts  in  writing,  594. 

of  contracts  under  seal,  598. 

upon  breach  of  warranty  or  condition,  71,  272. 

guarantees,  493. 

under  power  to  determine,  493. 

sales  of  land,  495.  ' 

leases,  494. 
charterparties,  494. 
insurance,  494. 
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CONTEAOT— ooirafcwed. 

(7)  Dischtwge  of  contract — continued. 

by  rescission,  implied  from  lapse  of  time — continued. 

upon  bankruptcy  or  insolvency,   80,  658,  970. 

on  the  ground  of  fraud,  258. 

on  the  ground  of  mistake,  222,  229,  230. 

after  part  performance,  41,   585. 
by  set-off,  753—767. 
by  tender,  645—651. 
by  new  agreement,  589 — 599. 

partial  and  complete  discharge,  590 — 663. 

form  and  requirements  of,  592,  594. 

contract  within  the  Statute  of  Frauds,  596. 

contract  in  writing,  594. 

contract  under  seal,  598. 

acceptance  of  substituted  performance,  598. 

effect  upon  breach,  598. 
novation,  by  acceptance  of  new  debtor,  592,  663,  889. 
in  cases  of  insurance,  592. 
upon  dissolution  of  partnership,   593,  890. 
stamp,  595. 
of  joint  contracts,  by  accord  and  satisfaction,  663. 

by  release,  695,  697. 

h^  covenant  not  to  sue,  694,  697. 

by  payment,  679. 

by  set-ofi,  757. 

CONTEAOT  IN  WEITING. 

efleot  of  writing  on  character  of  contract,  6,  8,  9. 
by  agreement  of  parties  or  statute,  8,  117,  118. 
preliminary  negotiation  and  agreement,  14,  119. 
partly  in  writing  and  partly  by  parol,  122,  124,  204. 
parties  to,  305. 
consideration,  when  essential,  6,  445,  446. 

statement  of,  186. 
execution  of,  by  signature,  122,  127. 

conditional  execution,  95,  129. 

by  agent,  122,  189,  191,  193,  346,  353. 

attestation  of,  128. 
one  contract  contained  in  several  writings  and  conversely,  13, 
120. 

contracts  by  correspondence,  13,   120, 

incorporated  documents,  12,  13,  121. 
incorporation  of  usages  and  customs,  126,  131. 
alteration  of,  effect  of,  97,  149,  603—610. 
lost  or  destroyed,  proof  of,  611. 
admission  of  extrinsic  evidence,  of  motive.  3. 

of  intention,  3,  123,  150. 

of  preliminary  negotiations,  124. 

to  prove  execution,  128,  636. 

to  establish  agency,  323,  345,  353. 

to  connect  writings,  121,  122,  183. 
admission  of  extrinsic  evidence,  to  prove  act  of  agreement,  127. 

to  prove  conditions  of  signature,  128,  129. 

to  identify   the  parties,   142,    305. 

to  apply  the  language,  142. 

to  identify  the  subject-matter,  143. 

to  prove  the  meaning  of  technical  terms,  137,  139. 

to  prove  usages  and  customs,  131,  134. 
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OONTEACT  IN  WRUmQ— continued. 

admissioa    of    extrinsic    evidence,    to    prove    act    of    agree- 
ment— continued. 

to  prove  foreign  law,  139. 

to  interpret  cipher  or  abbreviations,  139. 

to  interpret  foreign  language,  139. 

in  equity,  127,  129. 

to  prove  collateral  agreements,   126,    129,   857. 

where  the  contract  is  partly  verbal  and  partly  written,  124. 

to  explain  ambiguities,  3,  145,  224. 

to  prove  fraud,  duress,  mistake  or  illegality,  103,  146,  580, 

to  prove  the  contents  of  instruments  lost  or  destroyed,  181, 
611,  740,  748. 
construction  of,  belongs  to  the  court,  147. 

partly  in  writing  and  partly  verbal,  148. 

partly  written  and  partly  printed,  148. 

in  equity,  147. 

of  mercantile  contracts,  147. 

of  foreign  contract,  140,  148,  319,  326,  642. 

of  contract  in  foreign  language,  139. 

incorporation  of  other  instruments,  121. 

incorporation  of  usages  and  customs,  126,  131. 
general  rules  of  construction,  according  to  the  ordinary  literal 
meaning,  150. 

how  ascertained,  27,  150. 

according  to  the  general  intention,  151. 

constructive  and  implied  terms,  154 — 160. 

clerical  errors,  152. 

punctuation,  149. 

deleted  words,  149. 

of  several  documents  forming  one  transaction,  120,  153. 

in  favour  of  validity,  3,  154. 

of  ambiguous  expressions,  155. 

operative  words  restricted  by  recitals,  152. 

of  general  words,  153. 

of  exceptions,  13,  15,  156. 

correction  of  mistake,   153,   223. 

rejection  of  false  description,   152. 

OONTEACT  UNDER  SEAL. 
defined,  92,  99. 
indenture,  98» 
deed  poll,  99. 
memorandum  of  association  as,  320. 

parties  to,  303,  308,  331,  345. 

person  appointed  to  sue,  301. 

in  partnership  cases,  305. 
execution  of,  by  signature,  sealing  and  delivery,  92. 

contracts  within  Statute  of  Frauds,  93,  163. 

execution  by  one  party  only,  97,  913. 

condition  of  execution  by  other  parties,  95,  129,  313. 

delivery  as  escrow,  94,  95. 

execution  with  blanks,  96,  611. 

execution  by  agent,  93,   331. 

re-execution.  95,  611. 

proof  of,  93,  128. 
attestation  of  execution,  94,  128. 


32  INDEX. 

CONTRACT  UNDER  mAL—aontinued. 

operation  of,  by  reference  to  date,  94,  129,  636. 

by  reference  to  execution,  94,  485,  504,  636. 

postponement  of,  95. 

of  single  or  successive  deeds,  120,  129,  638. 

controlled  by  recitals,  152,  159. 

in  the  case  of  an  escrow,  94,  95. 
consideration,  when  essential,  {),  92,  102,  447,  448,  691. 

illegal  consideration,  103,  580. 

statement  of,  447,  677. 

in  equity,  102,  448,  678,  691. 
acceptance  and  disclaimer,  97,  927,  972. 
merger  in,  106,  699. 
estoppel  by,  106,  447,  677,  691. 

discharge  or  variation  by  subsequent  agreement,  105,  698,  659. 
effect  of  alteration  in,  96,  97,  603—609. 
effect  of  loss  of,  611. 
remedy  on,  against  real  estate,  103,  105. 

in  bankruptcy,  103,  448. 

against  heir,  103. 

against  devisee,  103,  104. 

in  administration  of  assets,  103,  448. 

priority  of  specialty  debts,  105. 

primary  liability  of  personal  estate,  104. 

exoneration  of  personal  estate,  105. 

suspension  of  remedy  on  taking  bill  or  note,  671. 
limitation  of  action  on,  105,  720. 

money  charged  on  land,  721. 
contract  to  deliver  up,  616. 

OONTEIBUTION. 

between  co-debtors,  48,  307. 
between  co-sureties,  49. 
between  co-insurers,  51. 
between  co-owners,  48. 
between  wrongdoers,  51,  313,  536. 
between  co-trustees,  51,  313. 
under  Directors'  Liability  Act,  51. 

CONTEIBUTOEY.     See  Company. 

CONVEYANCE. 

in  fraud  of  creditors,  449.  * 

in  fraud  of  subsequent  purchaser,  448. 
upon  sale  of  land,  time  for,  479. 

cost  of,  480. 

execution  by  attorney,  332. 

CONVICT. 

status  and  capacity  of,  393. 
administration  of  property  of,  393. 

CORPORATION. 
(1)  Ga-pacity. 

burden  of  proof  of,   428. 
contracts  ultra  and  intra  vires,  427,  428. 
power  to  borrow  money,  47,  429. 
to  issue  bills  and  notes,  431,  436,  440. 
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GOnVOnATION—oontinued. 

(1)  Gapacrity — oontinued. 

ratification  of  contracts,  ultra  vires,  428,  441. 

intra,  vires,  437,  440. 
effect  of  notice  of  powers  and  acts  of  corporation  or  its 

agents,  439. 
contract  by  agent,  for  non-existent  corporation,  32. 

(2)  Form  of  contract. 
in  wliat  name,  437. 

requisite  of  common  seal,  431,  437. 

acts  of  corporate  members  or  agents,  438. 

ordinary  trade  contracts,  432. 

contracts  of  ordinary  necessity,   432. 

engagement  of  servants  or  agents,  433. 

statutory  exceptions,  435. 

appointment  of  attorney,  433. 

compromise  of  action,  434. 

contracts  arising  upon  executed  consideration,  434. 

for  use  and  occupation  of  land,  434. 

contracts  implied  in  law,  435. 

effect  in  equity  of  part  performance,  435. 
acts  of  corporation,  438. 

majority,  428,  437,  438,  441. 
contract  through  agent,  324,  347,  353,  438. 

liability  for  fraud  of,  259,  260,  438. 

warranty  of  authority,  362,  441. 

(3)  Actions  in   cor-poraie  name   and  hy  members. 
in  what  oases,  437. 

to  restrain  acts  ultra  vires,  428. 
party  to  sue,  301. 

COSTS. 

when  recoverable  as  damages,  812. 

where  damages  recovered  are  nominal,  666,  792. 

of  action  on  a  judgment,  91,  111. 

action  of  debt  for  costs  awarded  by  the  court,  87,  111. 

indemnity  against,  166,  539,  813. 

right  of  solicitor  to,  agreeanents  respecting,  542. 

upon  account  stated  of,   81. 

in  contentious  mattei's,  40,   733. 

notice  to  found  action  for,  635. 

COST  BOOK. 

mining  company  on  cost  book  principle,  386,  688. 
authority  of  purser  to  borrow  money,  386. 
power  of  purser  to  sue  for  calls,  301. 

OOUNTEEOLAIM.     See  Set-off. 

COUNTY  OOUET. 
jurisdiction  of,  28. 
judgment  of,  85. 

COVENANT. 

form  of,  100,  157. 

constructive,  157. 

from  a  recital,  159. 

from  acknowledgment  of  a  debt,  83,  158,  701. 

implied  in  law,  and  under  the  Conveyancing  Act,  159. 
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OOYBN ANT— conUrmed. 

construction  of,  as  absolute  or  conditional,  3,  230,  231,  464 — 477. 
as  mutual,  dependent  or  precedent,  7,  98, 158,  4:11 . 
as  precedent  or  subsequent,  492. 
entire  or  divisible,  500. 
effect  of,  in  merger,  83,  701. 

COVENANT  NOT  TO  SUE. 

distinction  between,  and  release,  694. 
effect  of,  on  contracts  of  surety,  696,  697. 

COVENANT  EUNNING  WITH  THE  LAND. 
(1)  At  law. 

inapplicable  to  chattels,  912,  925. 

liability  on,  as  a  covenant  in  gross,  911,  916,  929. 

when  tile  benefit  of  covenants  runs  with  the  land,  911,  925. 

freeholds,  912,  913. 

leaseholds,   912. 

incorporeal  hereditaments,  915,  924. 
when  the  burden  of  covenants  runs  with  the  freehold  land, 
913. 

leaseholds,  914. 
when  the  benefit  and  burden  run  with  the  reversion,  913, 
916. 

tenure,  when  essential,  915,  924. 

parol  tenancies,  916. 
to  what  estates  and  interests,  applicable,  915,  924. 

interests  by  estoppel,  915,  924. 

execution  of  lease,  98,  913. 
covenants  collateral  to  the  land,  912,  914,  916,  917,  923. 
particular  instances,  covenants  for  title,  912,  918. 

production  of  title  deeds,  918. 

rent  and  services,  918,  92S. 

renewal  of  lease,  919. 

proviso  for  re-entry,  919,  923. 

option  to  purchase,  920. 

against  assignment,  468,  812. 

to  repair  and  insure,  921. 

user  of  land,  922. 
who  are  entitled  to  the  benefit  and  liable  on,  where  ex- 
pressed to  bind  assigns,  911,  922,  934. 

interests  by  estoppel,  913,  924. 

reversion  from  year  to  year,  925. 

original  lessee  after  assig-nment  of  term,  931. 

of  assignee  of  term,  931. 

of  personal  representative,  926. 

of  executor  de  son  tort,  928. 

of  trustee  in  bankruptcy,  927,  932,  972,  973. 

of  underlessee,  915,  926. 

of  mortgagee,  926. 

assignee  of  reversion,  915,  928. 

mortgagee  of  reversion,  928,  929. 

reversioner  of  leases  under  powers,  929. 

severance  of  reversion,  930. 

merger,   930. 

a  stranger  to  the  title,  913,  914,  915,  929. 
indemnity  of  assignor  by  assignee,  159,  933. 

of  lessee  on  sub-demise,  933. 
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COVENANT  EUNNING  WITH  THE  LAND— continued. 
(2)  In  equity. 

upon  covenants  running  with  tlie  land  at  law,  936. 
restrictive  covenants,  936,  937. 

affirmative  covenants,  937. 
purchaser  with  and  without  notice,  937. 

constructive  notice,  938. 
effect  of  lapse  of  time,  939. 
application  to  registered  land,  939. 
effect  of  Housing  and  Town  Planning,  &c.  Act,  939. 

OEEDIT. 

letters  of,  11,  298. 

measure  of  damages  for  not  honouring  drafts,  789. 
debts  with  fixed  and  indefinite  credit,  647,  733. 
representation  as  to,  167,  334. 

OEOPS. 

sale  of,  application  of  Statute  of  Frauds,  171,  177. 
right  of  outgoing  tenant  to,  132,  135. 

OUEEENOY. 

deflmed,  557,  558,  649. 

CUSTOM. 

incorporation  of,  131,  132. 

repugnant  to  contract,  131. 

exclusion  of,  131. 

contrary  to  law,  132. 

notice  of,  133,  375. 

in  charterparties,  134. 

in  bills  of  lading,  131,  132,  899. 

in  bills  and  notes,  134,  891. 

contracts  of  insurance,  133,  134,  137,  375,  682. 

in  sales  of  goods,  132,  133,  138,  367. 

of  Stock  Exchange,  368. 

in  leases  of  land,  132,  135. 

of  carrier  of  goods,  136. 

of  innkeeper,  136. 

of  foreign  customs,  134,  138,  141,  643. 
words  and  phrases  explained  by,  137. 
authority  of  agent  regulated  by,  367,  682. 
proof  of,  132. 


DAMAGES. 

(1)  Measure  of. 

province  of  judge  and  jury  in  assessment  of,  784. 
m  action  by  trusteee,  303,  792. 
distinction  between  general  and    special,   781. 
nominal  damages,  666,  791,  793. 

for  detention  of  debt,  666,  792,  794. 

give  no  right  to  costs,  666,  792. 
measure  of  general  damages,^  782.  _ 

upon  acceptance  of  consideration,  42. 

effect  of  consideration  given,  783. 

alternative  promises,  783. 
presumption  against  wrongdoer  in   assessing,  783. 
proximate  and  remote,  782,  784. 
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J)AMAGB8— continued. 

(1)  Measure  of — oontLnued. 

matters  contemplated  by  the  j)arLies,  785. 

notice  of  special  circumstances,  785,  786. 
injury  to  feelings,  787. 
personal  inconvenience,  787. 
prospective  loss,  788. 

assessment  of  conclusive,  788. 
amounting  to  distinct  cause  of  action,  789. 
where  promisee  makes  good  the  loss,  789. 
duty  of  promisee  to  mitigate,  790. 
right  of  promisor  .to  matters  of  mitigation,  790. 
in  particular  oases,  sale  and  delivery  of  goods,  783,  789,  790, 
791,  793,  794—799. 
sale  of  specific  goods,  785,  799—801. 
breach  of  warranty  or   condition,   790, 

795,  801—803. 
against  carrier  of  goods,  782,  784,  803— 
805. 
of  passengers,  784,  785, 
806. 
against  bailee,  785. 
against  vendor  of  land,   807. 
against  purchaser  of  land,  806. 
against  lessor,  809. 
against  lessee,  783,  789,   791,  811. 
upon  covenant  for  title,  809. 
upon  covenant  for  quiet  enjoyment,  789, 

810. 
upon  covenant  against  assignment,  812. 
wrongful  dismissal,  786,   790. 
for  breach  of  warranty  of  authority,  362, 

809,  814. 
maintenance    covenants    in    life    assur- 
ance, 792. 
for  costs  of  action,  362,  801,  812,  815. 
under  indemnity  for  costs,  813. 

(2)  Penalty  or  liquidated  damages. 
distinction  between,  816,  820. 
recovery  of  penal  sura,  816. 
contracts  with  penalty,  817. 

relief  against,  101,  817,  820. 

measure  of  damage,  818. 
specific  performance  of  contract  with,  819. 
construction    of    contracts,    as    to    penalty    or   liquidated 
damages,  820. 

bonds,  820. 

larger  sum  payable  in  default  of  smaller,  820. 

breach  of  uncertain  value,   821. 

fixed  sum  payable  for  several  breaches,  822. 

deposit  on  sale,  820,  828. 
set-off  of  penalty  against  contract  price,  754. 

DAY. 

defined,  634,  637,  638. 

DEATH. 

assignment  of  contract  at,  947. 
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DBBENTUEE.    See  Company  (5). 

DEBT. 

present,  future  or  payable  on  demand,  464,  473. 
with  fixed  or  indefinite  credit,  647,  733. 
payable  by  instalments,  732,  821. 
payable  out  of  a  special  fund,  485. 
implied  in  law,  8,  37,  43. 

upon  an  account  stated,  79 — 84. 

money  lent,  37. 

money  paid,  43 — 55. 

money  received,  55 — 78. 

upon  judgment  of  high  court,  85,  111. 

upon  judgment  of  inferior  court,  85. 

upon  judgment  of  foreign  or  colonial  court,   86. 

upon  debts  of  record,  37,  115. 

upon  contracts  under  seal,  37,  83. 

upon  imperial  statute,  107. 

upon  award,  717. 
damages  for  detention  of,  791. 

DEED.    See  Bond;  Contract  under  Seal. 

DELAY. 

as  answer  to  a  legal  claim,  719. 

as  answer  to  an  equitable  claim,  631,   857,  864. 

DEL  OEEDEEE  AGENT.    See  Principal  and  Agent. 

DEMAND. 

promises  conditional  upon,  472. 

debt  payable  upon,  473. 

bills  and  notes  payable  upon,  473. 

bailment  of  goods  for  i-edelivery  upon,  473. 

of  rent,  as  a  condition  precedent  to  right  of  re-entry,  641. 

DEMUEEAGE.    See  Ship. 

DEPENDENT  COVENANTS.     See  Covenant. 

DEPOSIT.     See  Auction;   Illegality;   Sale  of  Goods;  Sale  of 
Land. 

DIEECTOES.     See  Company. 

DISOLAIMEE. 
of  deed,  97. 

by  assignee  of  property,  97,  926. 
by  trustee  in  bankruptcy,  972. 

DISOLOSUEB.    See  Praud. 

DISHONOUE.    See  Bill  of  Exchange. 

DISTEESS  FOE  EENT. 

wrongful,  recovery  of  money  paid  under,  64. 
recovery  of  money  paid  from  party  liable,  54. 
in  bankruptcy,  776. 
without  demand,  641. 

DIVOEOB. 

effect  of,  on  capacity  of  wife  to  contract,  414. 
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DONATIO  MOETIS  CAUSA. 

assignment  of  debts  and  securities  by,  878. 

DUEESS. 

contracts  induced  by,  of  person,  287. 
of  goods,  288. 

by  abuse  of  legal  process,  289. 
money  obtained  by,  53,  61,  289. 
by  or  against  third  parties,  290,  535. 
undue  influence,  gift  obtained  by,  62. 

contract  obtained  by,  290. 
agreement  with  expectant  heir,   291. 
sale  of  reversion,  291. 

agreements  with  person  in  fiduciary  position, 
293. 
confirmation  of  contracts  obtained   by,   293. 


ELEOTION. 

in  the  case  of  alternative  promises,  498. 

notice  of  election,  498. 
to  affirm  or  avoid  contract  voidable  for  fraud,  261,  293. 
election  once  made,  irrevocable,  59,  263,  499. 
delay  as  evidence  of,  263,  293. 

ELEGIT. 

enforcing  judgment  by,  103,  112. 

EMBLEMENTS. 

sale  of,  application  of  Statute  of  Frauds  to,  171,  177. 

ENEMY.    See  Alien. 

EQUITABLE  EIGHTS. 

as  consideration  for  contract,  457. 

common  law  action  for  equitable  debt,  77,  81. 

application  of  Statute  of  Frauds  to  equitable  interests,  170. 

EEASUEE.     See  Alteration  in  Written  Instrument. 

BSOEOW. 

definition  and  effect  of,  94,  95. 

ESTATE  AGENT.    See  Principal  and  Agent. 

ESTOPPEL. 

by  representations  or  statements  of  matters  of  fact,  4,  576. 

by  conduct,  4,  421. 

by  deed  under  seal,  106,  677. 

by  receipt  in  writing,  676. 

by  judgment,  114,  115,  701,  704. 

binds  parties  and  privies,  705. 

as  to  part  of  claim,  701,  705,  788. 

as  to  matters  pleaded,  704,  706. 

arguments  competent  and  omitted,  706. 

by  judgment  by  default  or  by  consent,  706,  707. 
by  judgment  of  inferior  or  foreign  court,  86 — 88,  705,  707. 
by  award,  710. 
must  be  pleaded,  707. 
lease  by,  915,  924. 
reversion  by,  fed  by  accruing  interest,  925. 


INDEX.  29 

EVIDENCE . 

to  vary  written  contract,  123—127. 
to  prove  execution  ol  deed,  93,  128. 

EXCEPTION. 

construction  of  words  of,  13,  15,  156. 

EXECUTION. 

of  judgment,  by  ft.  fa.,  111. 

by  elegit,  108,  112. 

by  attachment  of  debts.  111,   112,  883. 
by  equitable  execution,  113. 
of  contract  in  writing,  122. 

conditional  execution,  95,  129. 
by  agent,  122,  189,  191,  193,  346,  353. 
of  deed,  by  signature,  sealing  and  delivery,  92. 

contracts  within  Statute  of  Frauds,  93,  163. 

one  party  only,  97,  913. 

condition  of  execution  by  other  parties,  95,  129,  313. 

delivery  as  escrow,  94,  95. 

execution,  by  agent,  93,  331. 

re-execution,  95,  611. 

proof  of,  93,  128. 

EXBOUTOE.     See  Personal  Eepeesentative. 

EXPECTANT  HEIE. 
contract  with,  291. 

confirmation  of,  293. 
contrstcts  in  fraud  of  ancestor,  292. 


P.O.  B. 

contract  for  sale  of  goods,  798,  845. 

EAOTOE.    See  Pbinoipal  and  AgenI:. 

EALSE  PRETENCES. 

money  obtained  by,  recovery  of,  57. 
goods  obtained  by,  recovery  of,  268. 

FELONY. 

money  feloniously  stolen,  recovery  of,  57. 
goods  feloniously  stolen,  recovery  of,  60,  268. 
negotiable  instrument  feloniously  stolen,  recovery  of,  60. 
compounding  a  felony,  536. 

PIDUCIAEY  EELATION. 
effect  upon  contracts,  290. 

duty  of  disclosure,  249. 
parties  within,  290. 

rights  of  third  parties  claiming  under,  63. 
effect  upon  gifts,  62. 

PIXTUEES. 

wrongfully  severed,  action  for  proceeds  of  sale  of,  59. 
sale  of,  application  of  Statute  of  Prauds  to,  172,  177. 

POEBEAEANCB. 

of  rights,  as  consideration  for  contract,  8,  440. 

L.  64 
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rOEEIGN  BANKRUPTCY. 

effect  of,  in  discharge  of  contract,  778. 

FOREIGN  CONTRACT. 

iuriBdiction  of  English  courts,  29,  532,  778. 

in  specific  performamce,  852. 
formalities  of,  8. 
application  of  lex  fori  to,  140. 

set-ofe,  756. 

Statute  of  Frauds,  204. 

Statute  of  limitations,  86,  724. 

illegality  by,  532. 
construction  of,'  139,  642. 
application  of  foreign  law  to,  8,  140,  524,  642,  778. 

to  bills  abd  notes,  134,  643. 

als  to  interest,  833,  836. 

authority  of  agent  to  execute,  319. 

aissignability  of  contract  by,  875,  909. 

illegality  by,  532. 

discharge  of  contract  by,  778. 

proof  of,  139. 

FOREIGN  JUDGMENT, 
debt  on,  85. 
interest  on,  833. 
estoppel  by,  86,  705,  707. 

FOREIGN  LAW.     See  Foreign  Contract. 
proof  of,  139. 

FOREIGN  SHIP. 

insuMunce  of,  393,  522,  558. 

against  loss  by  capture,  525. 

FOREIGN  STATE. 

ambassadorial  privilege,  ''390. 
contracts  with,  389. 
scrip  and  bonds  of,  909. 

FOREIGN  STATUTE. 

when  recognized,  91,  523. 

FORFEITURE. 

condition  of,  in  leases,  495,  641,  919. 

relief  against,  495. 
of  deposit,  upon  sale  of  goods,  70. 

upon  sale  of  land,  70,  806. 
relief  against,  71,  807. 

FORGERY. 

claims  based  upon  forged  instruments,  57,  536. 

FRAUD.     See  Duress. 

ais  a  ground  of  avoiding  a  contract,   236. 

as  a  ground  for  resisting  specific  performance,  241,  246,  857. 

861. 
as  a  ground  of  action,  236,  237,  252. 

debt  for  money  obtained  by  fraud,  57. 
measure  of  damages,  266. 
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PEAUD — contimued. 
proof  of,  237,  261. 
burden  of  proof,  237. 

action  against  married  woman   and  her    husband   for,   411. 
action  against  infant  for,  397. 
effect  on  judgment  of   foreign  court,  88,  90. 
by  misrepresentation,  materiality  of  representation,  265. 
of  fact,  20,  228,   23S. 
of  law,  238. 
of  private  rights,  238. 
of  legal  effect  of  deed,   214,   238. 
of  intention,  3,  6,  238. 
of  opinion,  240. 
of  motive,  3,  240. 

by  words   of   commendation,   241,    242. 
by  ambiguous  expressions,  242,  255. 
by  acts   amounting   to   larceny   or   false 

pretences,  60,  268. 
in  contracts  uberrimae  fidei,  241. 
by  agent,  245,  269,  438. 
by  third  person,  261. 
by  concealment,  of  fact,  20,  228,  243. 

of  defects  in  subject-matter,  243,  244,  245. 
upon  sales  or  leases  of  land,  246,  258,  259. 
upon  sales  by  auction,  249. 
in  contracts  uberrimae  fidei,  241,   249,  276. 
in  contracts  of  marine  insurance,   275. 
in  contracts  of  fire  insurance,  282. 
in  contracts  of  guarantee,  286. 
in  compositions  with  creditors,  449,  576. 
effect  of  knowledge  or  ignorance  of  truth,  251,  257. 
effect  of  means  of  knowledge,  257,  258. 
effect  of  forgetfulness,  253. 
effect  of  change  of  circumstances,  254. 
election  to  affirm  or  avoid  contract,  2,  261. 
effect  of  delay,  263. 

restitution  of  rights  upon  avoidance,  264. 
rights  of  third  parties,  transferees,  264,  540. 
sub-purchasers  of  goods,  264. 
trustee  in  bankruptcy,  265. 
creditors  of  company,  266. 

property  in  goods  obtained  by  false  pretences,  268. 
contracts  in  fraud  of  third  party,  ancestor,  292. 
subsequent  purchaser,  448. 
creditors,  449,  676. 

PEAUD8,  STATUTE  OF. 
(1)  Contracts  within. 

accord  and  satisfaction,  661. 

leases  and  sales  of  land,  161,  169. 

licences  to  enter  upon  land,  172. 

partnership  in  land,  173. 

easements,  172. 

fixtures,  172,  177. 

profits  a  prendre,  171. 

emblements  and  growing  crops,   171,   177. 

sale  of  goods,  161,  165,  172,  176. 

ascertainment  of  value,  177,  178. 
64(2) 
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PEAUDS,  STATUTE  OF—contilnued. 

(1)  Gontraots  vnthin — continued. 
guarantees,  165,  370. 

contract  to  give,  167. 

future  and  contingent  debts,   167. 
representations  as-  to  credit,   167. 
contracts  of  indemnity,  166. 
sales  of  chosee  in  action,  177. 

of  stocks  and  shares,  174,  177. 

of  debentures,  170, 174. 
agreements  upon  consideration  of  marriage,   168. 
contracts  not  to  be  performed  within  a  year,  174. 
contracts  for  work  and  labour,  177. 
contracts  founded  upon  independent  consideration,  166. 
contracts  in  alteration  or  rescission  of  former  contract,  596. 
foreign  contracts,  204. 

(2)  The  memorandum. 
time  for  making,  181. 

when  sufficient,  180,  184,  224. 

broker's  notes,  182. 

contained  in  several  writings,  182. 
effect  of  loss  of,  181,  611. 
alteration  in,  611. 
correction  of  mistakes  in,  610. 
contents  of,  date,  184. 

parties,  184,  306. 

in  name  of  agent,  185,  353. 

consideration,  185. 

promise,  186. 

agreement,  187. 
signature,  when  sufficient,  190. 

by  party,  189. 

by  agent,  189,  191,  195,  320. 

by  party  as  agent  for  other  party,  193. 

by  agent  as  principal,  194. 

revocation  of  authority  to  sign,  194,  336. 

ratification  of  agent's  signature,   194,  323. 
memorandum  varying  from  real  agreement,  188. 
(8)  Aooeptamce  and  receipt  of  goods. 
acceptance,  196. 

time  for,  196. 
receipt,  by  party,  196. 

refusal  to  receive,  197. 

by  agent,  197. 
constructive  delivery  and  receipt,   198. 

by  delivery  order  or  warrant,  200. 
receipt  of  part  of  goods,  201. 

(4)  Earnest  or  part  payment. 
defined,  202. 

(5)  Operation  of  statute. 

stections  are  not  mutually  exclusive,  161,  175. 
does  not  affect  contract,  but  evidence,  203. 
upon  contracts  partly  within  the  statute,  204. 
upon  executed  contracts,  204. 
upon  partly  executed  contract,  205. 
upon  memorandum   signed  by  one    party,   191. 
upon  property  in  goods  sold,  210. 
in  cases  of  rescission,  596. 
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PEAUDS,  STATUTE  OF— continued. 
(5)   Operation  of  stateie— continued, 
in  equity,  163,  170,  207,  5(97. 

effect  of  part  performance,  208. 
upon  foreign  contracts,  204. 
statute  must  be  pleaded,  204. 

PEAUDULENT  PEEFEEENOE.    See  Pbaud. 

PEEIGHT.     See  Ship. 


GAME. 

contracts  in  lease  respecting,  130,  555,  922,  923. 
sale  of,  555. 

GAMING. 

when  illegal,  559. 

GIFT. 

imperfect  gift,  448,  877. 

of  promissory  note,  8,  877. 

covenants  to  settle  or   leave  by  will,  498,  526. 

made  in  mistake,  67. 

to  person  in  fiduciary  position,  62. 

recovery  of,  65. 

mortis  causa,  878. 

GOODS.     See  Sale  op  Goods. 

for  incomplete  work  done  on,  40. 
claim  for  value  or  proceeds  against  wrongdoer,  36,  58. 
property  in,  effect  of  Statute  of  Frauds  upon,  210. 
obtained  by  fraud  or  wrong,  60,  268. 
equivalent  to  money  payment,  54,  78,  S69. 

GOODWILL. 
sale  of,  849. 

sale  of  trade  secret,  850. 
sale  of,  secured  by  penalty,  822. 
stipulations  against  carrying  on,  542,  850. 
specific  performance  of  contract  for  sale  of,  822. 

GEO  WING  OEOPS. 

right  of  outgoing  tenant  to,  132. 

contracts  for,  a,pplication  of  Statute  of  Frauds  to,  171,  177. 

GUAEANTEE.     See  Principal  and  Sueety. 


HEIE. 

liability  of,  on  contracts  of  ancestor,  103,  721. 

after  alienation  of  land  descended,  104. 

in  respect  of  specific  charges  on  land,  105. 

upon  covenants  running  with  the  land,  928,  956. 
right  of,  to  real  estate  contracted  to  be  purchased,  955. 

upon  covenants  running  with   the  land,  810. 
personal  contracts  of,  for  sale  of  his  expectancy,  291. 

in  fraud  of  ancestor,  292. 
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HOUSE  AGENT.    See  Principal  and  Agent. 

HUSBAND  AND  WIEE. 

(1)  Promisee  to  mwrry. 

application  of  Statute  of  Frauds,  168. 

by  infant,  396. 

by  married  maji,  558. 

implied  conditions,  244,  516. 

breach  of,  by  marrying  another,  492,  654. 

notice  of  refusal  to  perform,  656. 

action  for,  evidence  in,  168. 

measure  of  damages,  500,  787. 
rescission,  by  parties,  590. 

by  death,  516,  957. 

upon  the  ground  of   ill-health,   516. 

upon  the  ground  of   insanity,   424. 
marriage   brocage  contracts,   568. 

(2)  Marriage  settlement. 

application  of  Statute  of  Erauds,  168. 
by  infant,  169,  295,  396. 
consideration   for,  459. 
rectified  by  articles,  168,  221. 
property  bound,  467,  498,  526. 

(3)  Effect  of  marriage. 

on  rights  of  wife,  at  common  law,  404,  412,  941. 

under  Married  Women's  Property  Acts,  405,  942. 
on  liabiHties  of  wife,  942 — 945. 

supervening  bankruptcy,  944. 
man  marrying  his  debtor,  944. 
death  of  husband,  413,  942,  944. 
death  of  wife,  942,  945. 

(4)  Capacity  of  wife. 

to  contract  personally,  at  common  law,  404. 

in  equity,  405. 

imder  Married  Women's  Property  Acts,  405. 

husband  civilly  dead  or  an  alien,  413. 

as  a  trader,  414. 

effect  of  divorce  or  separation,  414. 

where  restrained  from  anticipation,  406. 

upon  implied  contracts  and  debts,  411. 
to  contract  as  agent  of  husband,  416. 

presumed  from  cohabitation,  416. 

revocation  of  authority,  338,  417. 

for  necessaries,  418. 

for  money  lent,  421. 

effect  of  adultery,  420. 

ratification  by  husband,  34,  417,  420. 
to  contract  with  husband,  415. 

loan  to  husband,  415. 

conoerjiing  conjugal  rights,  416,   569. 

concerning  custody  and  religion   of  children,   571. 
gifts  from  wife  to  husband,  295,  413. 
(6)  Bights  of  wife. 
on  contracts,  412. 

contracts  made  to  husband  and  wife,  413. 

lease  by  husband  and  wife,  413. 
gift  by  husband  to  wife,  413. 
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HUSBAND  AND  WIFl^continued. 

(6)  Liability  of  husbcmd  and  ivife. 

on  contracts  where  credit  is  given  to  wife,  416,  422. 
for  necessaries  supplied  to  wife,  418. 

husband  an  infant,  401. 
for  maintenance  of  children,  34,  401,  420. 
contracts  induced  by  fraud  of  wife,  411. 
for  costs  of  funeral  of  wife,  46. 
on  contracts  between  husband   and  wife,  415. 

on  loan  by  wife  to  husband,  415. 

(7)  Procedure. 

specific  performance  and  injunction,  410. 
married  woman,  third  party,  409. 
security  for  costs,  405,  408. 
judgment  against  wife,  form  of,  408. 

property  bound,  405,  409,  410. 

costs  of  action,  408. 
enforcing  judgment,  by  attachment  of  debts,  409. 

against  alimony,  409. 

in  bankruptcy,  409,  414. 

against  money  paid  into  court,  408. 


ILLEGADITY. 

(1)  Qenerally. 

matter  of  proof,  not  of  presumption,  529,  544,  553,  580. 

at  common  law,  530. 

by  statute,  530,  585,  586. 

validation  of  contract  by  statute,  521,  530. 

by  foreign  law,  523,  532,  587. 

alEecting  foreign  contracts,   524,   532. 

(2)  Particular  instances. 

agreements  affecting  the  government,  533. 

sale  of  public  offices,  533. 

simony,  534:,  585. 

agreements  affecting  public  justice,  535. 

commission  of  crimes,  536. 

compounding  offences,  537. 

in  fraud  of  law  of  bankruptcy,  638,  576. 

maintenance  and  champerty,  539. 
agreements  in  illegal  restraint  of  trade,  542. 

limits  of  space,  542,  545. 
measurement  of,  548. 

limits  of  time,  545. 

adequacy  of  consideration,  645. 

construction  of,  546. 

breach  of  provisions,  548. 

trade  combinations,  548. 
statutory  regulation  of  professions  and  trades.  Companies 
Consolidation  Act,  660. 

Registration  of  Business  Names  Act,  650. 

apothecaries,  552. 

phemists,  552. 

dentists,  562. 

medical  profession,  550. 

moneylenders,  553. 

pawnbrokers,  553. 

printing,  656. 
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ILLEGALITY— caraimwerf. 

(2)  Particular  instances — oontimied. 

statutory  regulation  of  professions  and  trades,  Companies 
Oonsolidation  Aci— continued. 

sale  of  bread,  556. 

sale  of  coal,  555. 

sale  of  game,  555. 

sale  of  intoxioajits,  555. 

solicitors,  550. 

veterinary  surgeons,  552. 

Sunday  trading,  556. 

truck,  556. 

weights  and  measures,  555,  556,  557. 

currency,  557,  649. 
trading  with  enemy,  392,  522,  558. 
trading  with  prisoner  of  war,  393. 
licence  to  trade,  558. 
insurance  of  enemy  property,  523,  558. 
wagering  and  gaming  contracts,  at  common  law,  559. 

since  Gaming  Act,  1845... 560,  562. 

since  Betting  Act,  1853... 561. 

since  Gaming  Act,  1892.. .561. 

securities  for  debt,  662. 
insurances  without  interest,  on  ships,  563. 

on  life,  564. 
against  fire,  567. 
agreements  in  restraint  of  marriage,  567. 
agreements  for  procuring  marriage,  568. 
promise  by  married  man.  to  marry  third  party,  568. 
agreements  respecting  illicit  cohabitation,  568. 
separation  deeds,  569. 

agreements  respecting  custody,  guardianship  or  religion  of 
children,  570. 

(3)  Effect  of  illegality. 

in  the  purpose,  573,  579. 

participation  in,  573,  579. 
in  part  of  the  consideration,  584. 
in  part  of  the  promise,  584. 
supervening  after  contract  mside,  522,  586. 
avoidance  of  contract  and  securities,  562,  579,  584,  669. 
recovery  of  consideration,  581 — 584. 
contract  in  fraud  of  third  party,  292,  448,  576. 

IMMOEALITY. 

promise  by  married  man  to  marry  third  party,  568. 
agreements  respecting  illicit  cohabitation,   568. 

IMPLIED  CONTEACT. 

from  acceptance  of  consideration,  1,  9,  30,  43. 

IMPOSSIBILITY  OF  PEEFOEMANOE.     See  Perfokmanoe. 

INCOME  TAX. 

deduction  of,  54,  65. 

covenants  respecting,  585,  SSS. 

INOUMBEANCE.     See  Moetqage. 
duty  of  vendor  to  disclose,  246. 

to  convey  free  from,  626,  860,  836. 
covenant  against,  measure  of  damages,  810. 
judgment  as,  112. 
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INDEMNITY. 

application  of  Statute  of  Frauds,  166. 

money  paid  under,  action  for,  32. 

of  agent,  for  money  paid,  32,  33,  340,  388. 

for  general  liabilities,  32,   337. 

for    damages   incurred   in   execution   of    agency,   335, 
340,  372. 
of  shipowner,  32. 

of  assignor  of  lease,  by  assignee,  43,  933. 
of  lessee,  by  under-teoEunt,  48,  933. 
by  principal  or  co-surety,  32,  47,  48. 
delivery  or  detention  of  property  by  request,  34. 
against  costs,  34,  539,  813. 
notice  of  claim  under,  476,  814. 
interest  upon  payments  under,  826. 
specific  performance,  with,  indemnity   against  risk,  870. 

ESfDENTUEE.     See  Oontkact  under  Seal. 

ESTDOESEMENT.    See  Bill  op  Exchange  and  Pbomissoky  Note. 

INEANT. 

(1)  LiOibility  on  contracts. 

capacity  to  contract  presumed,  394. 

at  common  law,  394. 

under  Infants'  Belief  Act,  395,  396. 

promise  to  marry,  398. 

marriage  settlement,  396,  401,  402. 

on  bonds,  394,  401. 

to  pay  interest,  394,  401. 

on  bill  or  note,  394,  401. 

on  account  stated,  394,  401. 

on  warrant  of  attorney  or  cognovit,  401. 

for  money  paid  to  his  use,  402. 

for  money  lent,  396,  399,  401. 

contracts  for  necessaries,  399. 

supplied  to  wife  or  child,  401. 

securities  given  for,  401. 

charging  order  for,  402. 
specific  performance  against,  402,  854. 
liability  incident  to  property,  398. 

as  partner,  398. 

as  shareholder,  398. 
liability  to  bankruptcy  proceedings,  398. 
ratification  on  attaining  majority,  398. 
payments  after  attaining  majority,  recovery  of,  65. 

(2)  Liability  jor  wrongs. 
in  general,  397. 

fraudulent  misrepresentation  of  age,  397. 

(3)  Rights  on  contracts. 
in  general,  402. 

to  recover  money  paid,  402. 
procedure,  402. 

(4)  Apprenticeship. 

liability  of  infant  on,  contract,  395,  399,  400,  488,  544. 
covenants  of  master  and  parent,  400,  484,  543. 
incorporation  of  usages  and  customs,  131. 
discharge  of,  by  illness  or  death,  488,  517. 

by  misconduct  of  apprentice,  489. 

master  abandoning  trade,  489. 
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INFANT— continued . 

(4)  Apprenticeship — continued. 

premium,  repayment  to  person  advancing,  47. 

apportionment  upon  discharge  of  contract,  74. 
enticing  away  apprentice,  action  for,  36. 

(5)  Maintenance,  custody  and  religion. 

liability  of  parent  for,  maintenance,  32,  34,  401. 
contracts  respecting  maintenance,  34,  420. 

respecting  religion,  571,  572. 

respecting  custody,  571. 

INJUNCTION.     See  Specific  Perpoemancb. 
against  breach  of  contract,  840,  935. 

contract  with  affirmative  and  negative  terms,  840,  937. 
form  of  mandatory  injunction,  841. 

INNKEEPEE. 

contract  of,  with  guest,  136,  519. 
limitation  of  liability,  136. 
lien  of,  136. 

enforcing,  by  sale  of  goods,  136. 

INSANITY. 

matter  of  proof  and  not  of  presumption,  423. 

lunatic  so  found,  423. 
degree  sufficient  to  avoid  contract,  423. 
effect  on  contract,  423. 

subsequent  to  contract,  424. 

notice  of  insanity,  423. 

ratification,  423,  424. 

in  matters  of  equitable  jurisdiction,  425. 
carrying  on  business  of,  liability  of  committee,  347. 
maintenance  of  insane  person,  47. 

necessaries  supplied  to  insane  person,  424. 
in  the  computation  of  time  under  the  Statute  of  Limitatioina, 
729,  735. 

INSOLVENCY. 

meaning  of  the  term,  150. 

of  buyer  of  goods,  as  a  justification  to  refuse  delivery,  483,  970. 

in  rescission  of  contract,  658. 

stoppage  in  transitu,  483. 
as  a  ground  for  refusing  specific  performance,  855. 

INSUEANOE  BEOKEE.     See  Principal  and  Agent. 

INSUEANOE,  ACCIDENT, 
duration  of  risk,  636. 
notice  of  accident,  477. 

INSUEANCE,  FIEE. 

duty  of  disclosure,  282. 

insurable  interest,  325,  567. 

condition,  as  to  description  of  risk,  282. 

as  to  alteration  of  risk,  282. 

of  notice  and  particulars  of  loss,  477. 

that  loss  be  referred  to  arbitration,  712. 

that  contract  mav  be   terminated,  494. 
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mSUEANOE,  FlRBr-continued. 
duration  of  risk,  636. 
alteration  of  risk,  283. 
right  to  reinstate,  50. 
subrogation  of  insurer,  52,  56,  567. 
contribution  between  oo-insurers,  51. 

INSUEANOE,  LIPE. 

duty  of  disclosure,  283. 

burden  of  proof,  283. 

non-disclosure  by  agent,  284. 
condition  of  truth  of  declaration,  283. 

change  of  circumstances,  284. 

incorporation  of  terms  of  application  form,  121. 

of  life  insured  being  in  existence,  231. 

that  contract  may  be  terminated,  494. 
exception  of  suicide,  &c.,  567. 
insurable  interest,  564 — 567. 

voluntary  payment  of  premiums,,  45. 
assignment  of  policy,  904,  905. 

non-assignable  policy,  905. 

form  of  assignment,  904. 

deposit  of  policy,  905. 

effect  of  assignment,  904,  905. 

notice  of  assignment,  904. 

priority  by  notice,  905. 

maintenance  clauses  in,,  792. 
interest  recoverable  upon  sum  assured„  830. 
novation  by  transfer  of  risk,  592,  905. 

abandonment  of  business,  655. 

mSUEANOE,  MARINE. 

(1)  The  contract. 

disclosure  of  material  facta,  276. 

burden  of  proof  of  non-disclosure,,  277,  281. 

the  risk,  277,  278. 

interest  of  the  assured,  277,  279. 

matters  known  to  the   underwriter,,   278. 

matters  known  to  the  assured  or  his  agent,  277. 

seaworthiness,  144,  279,  282. 

prior  insurances,  277. 

over  iasuranoe,  277. 

over  valuation  of  ship  or  goods,  277,  564. 

"held  covered"  policy,  276,  277. 

required  by  contract,  279. 

after  signing  of  slip,  280. 
incorporation  of  usages  and  customs,  133,  134,  137,  141. 

of  terms  of  application  form,  121. 
duration  of  risk,  636. 
adjustment  of  average,  141. 

insurable  interest  and  wagering  policies,  69,  210,  325,  563. 
insurance  of  illegal  voyage,  575. 

on  enemy's  ship  or   goods,  523,  558. 
subrogation  of  insurer,  52,  56,  563. 
contribution  between  co-insurers  of   same  risk,   51. 
performance  of  contract  to  insure,  616. 
return  of  premium,  74,  575,  582. 

(2)  The  slip. 

as  a  contract,  194,  279,  616. 
policy  varying  from  slip,  220,  280. 
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IN8UEAN0E,  MARINE— continued. 

(3)  The  policy. 

varying  from  slip,  220,  280. 
unstamped  policy,  376. 
designation  of  assured,  280,  305. 

policy  in  name  of  nominee  or  trustee,  303,  325,  375. 
statement  of  perils,  154,  276,  280. 

on  goods  to  be  declared,  135,  216,  279. 

on  ship  or  cargo  previously  lost,  220,  230. 

"held  covered"  clause,  276,  277. 

mistake  in  name  of  ship,  216,  224,  278. 
exception  of  war,  524. 
■warranty  of  seaworthiness,  144,  279,  282. 

free  from  capture,  525.  I 

free  from  average,  138. 
explained  by  usage,  134,  141. 
condition  that  contract  may  be  terminated,  494. 

that  loss  be  referred  to  arbitration,  712. 
material  alteration  in,  605,  610. 
assignment  of  policy,  906. 

form  of,  906. 
sale  of  goods  with  benefit  of  insurance,  906. 

(4)  The  loss. 
notice  of,  476. 

abandonment,  when  necessary,  476. 

arbitration  as  a  condition  precedent  to  recovery  of,  712. 
upon  valued  policy,  564,  822. 
average,  contribution  to,  52,  138. 
adjustment  of,  141. 

INTEEBST. 

by  contract  and  as  damages,  824. 

apportionable,  824,  833. 

accessory  to  principal  debt,  702,  825. 

stopped  by  tender,  825. 

proviso  in  mortgage   for   increase  or  reduction  of,  811,  829. 

payment  of,  in  avoidance  of  Statutes  of  Limitations,  744,  747, 

748. 
when  payable,  debts  and  contracts  bearing,  825. 

money  claims,  792,  794,  826. 

money  paid  under  indemnity,  826. 

account  stated,  826. 

guarantees,  826,  827. 

mercantile  instruments,  827. 

contract  to  give  a  bill  or  note,  826,  827. 

in  the  case  of  solicitors,  831. 

under  Civil  Procedure  Act,  829. 

in  matters  of  equitable  cognizance,  826. 
mortgages,  828. 
sale  of  land,  808,  829,  864. 

in  bankruptcy,  833,  834. 

upon  judgments  of  Supreme  Court,  702,   832. 

upon  judgments  of  County  Court,  833. 

upon  foreign  judgments,  833. 

upon  warrant  of  attorney,  833. 
rate  of,  under  contract  or  as  damages,  827,  835. 

on  mercantile  debts,  827,  835. 

in  bankruptcy,  834. 
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INTEKEST— co^rtiiwMefi. 

rate  of,  under  contract  or  as  damages — continued. 
under  equitable  jurisdiction,  835. 
administration,  836. 
mortgages,  828,  836. 
sales  of  land,  808,  836. 
on  foreign  debts,  836. 
compound  interest,  836. 

INTEELINEATION.    See  Alteration. 

TNTIMIDATION.     See  Duress. 

INTOXICANTS. 

statutory  regulations  respecting  sale  of,  535. 
contracts  to  purchase  or  supply,  547,  923. 
contracts  respecting  sale  of,  on  land,  923,  937. 

INTOXICATION. 

incapacity  caused  by,  426. 

liability  for  necessaries  supplied  during,  426. 

I.  O.U. 

effect  of,  as  an  account  stated,  84. 


JOINT  OONTEACTS. 

as  regards  promisor,  307. 

surviTal  of  liability  on  death  of  one  or  more,  308. 
as  regards  promisee,  309. 

survival  of  right  on  death  of  one  or  more,  311. 
construction  of  contract  as,  312. 
discharge  of,  by  accord  and  satisfaction,  663. 

by  payment,  679. 

by  tender,  651. 
application  of  Statutes  of  Limitations  to,  749. 
contribution  between  joint  debtors,  316. 

JUDGMENT. 

warrant  of  attorney,  cognovit,  or  judge's  order  to  enter,  110. 

filing  of,  110,  111. 
djebt  upon,  of  the  Supreme  Court,  85,  111. 
of  inferior  court,  85. 
of  statutory  County  Court,  85,  111. 
of  foreign  court,  86. 
of  Irishj  Scotch,  or  colonial  court,  86. 
as  a  charge  upon  land,  112. 

merger  of  cause  of  action  in,  114,  699,  701—704,  789,  825. 
effect  of  fraud,  704. 

foreign  judgment  86,  87,  88,  705,  707,  708. 
estoppel  by,  86,  87,  114,  115,  705. 

judgment  of  inferior  court,  707. 
foreign  judgment,  86,  87,   111,   114,  115. 
regislration  under  Judgments  Extension  Acts,  85,  86,  87. 
under  Administration  of  Justice  Aot^,  91. 
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JTIDQMENT—conUnmd. 

action  on  judgment,  of  Supreme  Court,  87,  88,  111,  114,  115. 
pendency  of  appeal,,  87,   115. 
costs  ofj  111. 
ol  inferior  court,  85,  88,   707. 
of  Scotch,,  Irish,  or  colonial  court,  86. 
must  be  final  and  conclusive,  87,  88. 
given   without  jurisdiction,   89. 
jurisdiction  presumed,  89. 
waiver  of  objection  to  jurisdiction,  89. 
given  in  disregard  of  justice,  89. 
obtained  by  fraud,  90. 
erroneous,  89,  90. 
pendency  of  appeal,  87,  91. 
removal  of  judgment  of  inferior  court  into  High  Court,  86. 
enforcing  judgment  of  High  Court,  by  fi.  fa.,  Ill . 
by  elegit,  103,  112. 
by  attachment  of  debts,  111,  112,  883. 
equitable  execution,  113. 
in  administration,  105,  114. 
against  heir  or  devisee,  103 — 105,  112. 
in  bankruptcy,  115. 
suspension  of,  by  agreement,  672. 
discharge  of,  by  payment  post  diem,  666. 
interest  upon,  702,  832. 

County  Court  judgments,  833. 
in  administration,  bankruptcy  or  winding-up,  727. 
foreign  judgments,  833. 
limitation  of  action  upoA,  721. 
foreign  judgment,  83,  724. 

JITEISDIOTIGN. 

of  Supreme  Court,  over  foreign  contracts,  28,  29,  139. 
in  specific  performance,  839 — 852. 
ousting  jurisdiction  of,  141,  712. 
action  of  debt  created  by  foreign  statute,  91. 
action  on  judgment  of  inferior  court,  85. 

of      statutory      County 

Court,  85,  111,  707. 
of      Scotch,     Irish     or 
colonial  court,  86. 
action  on  foreign  judgment,  86. 
of  inferior  court,  28. 
of  mayor's  court,  28. 
of  statutory  County  Court,  28. 

abandonment  of  claim  in  excess  of  jurisdiction,  705. 
action  upon  judgment  of  High  Court,  111,  707. 
of  foreign  courts,  89. 

LANDLORD  AND  TENANT.    See  Covenant  Running  with  the 
Land. 
(1)  The  conifraict . 

consideration  for,  460. 

requisite  of  writing  or  deed,  126,  161,  162 — 164. 

incorporation  of  custom  of  country,  131,  132. 

warranty  as  to  condition  of  subject-matter,  130,  247,  480. 

specific  performance  of,  844,  856,  869. 

where  there  is  a  provision  against  assignment,  877. 
right  to  call  for  landlord's  title,  628. 
right  of  assignee  to,  876. 
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lANDLOED  AND  T:ENANT~oontmued. 

(1)  The   contract — continued. 

breach,  by  lease  to  third  party,  654. 
measure  of  damage  upon  breach,  809. 
divisibility  ol  building  agreements,  489. 
distress  for  rent,  recovery  of  proceeds  of  wrongful  or  exces- 
sive, 64. 

indemnity  of  undertenant  or  lodger,  54. 

restriction  upon  right  by  Bankruptcy  Act,  776. 
liability  for  waste,  507. 
use  and  occupation,  434. 
agreements  collateral  to  lease,  130,  173,  175. 

as  a  defence  to  specific  performance,  857. 
recovery  of  possession  under  Common  Law  Procedure  Act, 

641. 
indemnity  of  lessee  by  his  tenant,  933. 

(2)  The  lease. 

preparation  and  cost  of,  46. 

execution  of,  by  agent,  327. 

counterpart  of,  99. 

rectification   of,   by  precedent    agreement,   221. 

on  the  ground  of  mistake,  221,  223, 

by  counterpart,  99,  221. 
description  of  property,  224. 
by  mortgagor  or  mortgagee,  929. 
by  co-owners,  314,  916. 
by  husband  and  wife,  413. 
executed  under  powers,  913,  929. 
to  infant,  398. 
to  co-owners,  313. 
to  partners,  309. 
executed  upon  condition,  130. 
incorporation  of  custom  of  country,  131. 
covenants  dependent  upon  validity  of,  98. 
interdependence  of  covenants,  158,  480,  509. 
covenants  in.  for  title  and  for  quiet  enjoyment,  159,  480. 
789,  809,  810,  918. 

for  payment  of  rent,  480,  641,  659,  918,  928. 
destruction  of  premises,   507. 
limitation  of  action  for,  720,  721. 
liability  of  executor  for,  927,  956. 
proof  for,  in  bankruptcy,  776. 
/-for  repair,  158,  480,  782,  789,  791,  811,  921. 

for  residence  or  cultivation,   158,  616,  822,  922. 

restrictive  of  trading,  923. 

for  insurance,  616,  921. 

for  renewal,  480,  633,  844,  919. 

to  sell  freehold  reversion,  633,  858,  920. 

against  assignment,  468,  812,  920,  971. 
breach  excused,  521. 

implied  by  custom  of  country,  131. 

reservation  of  rent,  641. 

penal  rent,  817,  819,_  822. 

recovery  of  rent  paid  by  mistake,  67. 

deductions  from  rent  for  rates  and  taxes,  54,  65,  67. 
126,  586. 

when  and  by  whom  determinable,  494,  919. 

surrender  of  term.  162,  591. 
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LANDLOED  AND  T:ENA'NT~contmued. 
(3)  The  lease — continued. 

covenants  in,  for  title  and  for  quiet  enjoyment — continued. 
conditions  of  re-entry  and   forfeiture,  480,  495,  641, 

919,  923. 
liability  of  lessee  after  assignment,  931. 
liability  of  assignee  for  rent  and  covenants,  926,  931. 
assignment  of,  in  breach  of  covenant,  measure  of  damagfee, 

812. 
tenancy  by  estoppel,  924. 

from  payment  of  rent,  434. 

LATENT  AMBIGUITY. 

evidence  to  explain,  145,  225. 

LATENT  DEPECT. 

in  property  demised,  137,  247,  480. 
in  goods  sold,  244,  271. 

sale  by  sample,  230,  273,  275. 

fraudulent  practices,  245. 

LEASE.    See  Landlobd  and  Tenant. 

LEGACY. 

promise  to  make  a  testamentary  provision,  3,  4,  467,  526. 
wh.en  recoverable  at  common  law,  78,  81,  164. 
application  of  Statute  of  Frauds  to,  164. 
set-off  of  debt  against,  738,  762.. 
limitation  of  time  for  recovery  of,  721. 

LETTEE. 

contract  by,  13,  119,  120. 

construction  of  correspondence,  14,   148,  153. 

as  a  memorandum  within  the  Statute  of  Frauds,  181,  182. — 184. 

LETTEE  OP  CEEDIT. 

contract  by,  to  honour  bills,  11,  298,  656. 

measure  of  damage  for  breach,  789,  791. 

LICENCE. 

to  enter  and  use  land,  application  of  the  Statute  of  Frauds,  170, 
171,  206. 
when  revocable,  172. 

LIEN. 

judgment  as,  112. 

for  the  purchase-money  of  land,  678. 

interest  upon,  722,  829,  836. 
of  auctioneer,  372. 
of  factor,  366. 
of  innkeeper,  136. 
of  insurance  broker,  376. 
of  mercantile  agent,  370. 
of  shipowner,  for  average,  52,  53. 

for  loans  upon  bottomry,  378. 
of  solicitor,  62,  738. 
of  stockbroker,  368. 
effect  upon,  of  taking  security  for  debt,  62,  670,  671. 

of  set-off,  753. 
money  obtained  upon  unjustifiable  claim  of,  62. 
charges  incurred  in  respect  of  goods  detained,  34. 
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LIGHTBEMAN. 
contract  of,  514. 


LIMITATIONS;  STATUTES  OP. 
non-statutory  bar,  719,  730,  738. 
foreign  debts  and  obligations,  91,  723,  724. 
limitation  of  actions,  on  simple  contract,  105,  720. 

on  specialty,  105,  720,  721,  722. 

charges  on  land,  721,  722. 

rent  or  interest  payable  out  of  land,  721, 

722. 
judgment  or  lien,  721,   738. 
on  judgment  of  inferior  court,  86. 
on  judgment  of  foreign   court,  86,  724. 
debts  created  by  statute,  107,  723. 
debts  for  penalties,  108,  823. 
in  cases  of  fraud,  264. 
application  of  statutes  in  equity,  724. 
trusts  of  property,  725. 
trusts  to  pay  debts,  723,  726. 

debts  provable  in  administration,  bankruptcy  or  winding- 
up,  727,  737,  762. 
to  accounts  against  agent,  728. 
to  claims  against  banker,  partner  or  solicitor,  728. 
when  time  begins  to  run,  730. 

cause  of  action  unknown,  735. 
cause  of  action  fraudulently  concealed,  735. 
judgment  debts,  731. 
bills  and  notes,  732. 
bonds  and  covenants,  731. 
conditional  debts,  730,  732. 
contracts  giving  credit,   733. 
guarantee  and  indenmity,  733. 
continuing  breaches,  731,  734. 
rent,  732. 

claims  against  personal  representative,  952. 
contract  for  work  done,  733. 
computation  of  time,  729,  736. 
disability  supervening,  730. 
disability  of  plaintiff,  729. 
defendant  beyond  the  seas,  729,  735. 
death  of  debtor  or  creditor,  736. 
death  pendente  lite,  736. 
issue  and  renewal  of  writ,  736. 
effect  of,  in  bar  of  action  or  right,  724,  737,  742. 
in  bar  of  set-off  or  counterclaim,  756. 
in  cases  of  mortgages,  721,  722,  739. 
upon  lien,  722,  738. 

in  administration  of  estates,  727,  738,  762. 
in  bankruptcy,  727,  738. 
waived  by  party,  737. 

waived  by  personal  representative,   737,  963. 
renewal   of   simple   contract,    by   acknowledgment  or  promise, 
739,  747. 
construction  of  written  acknowledgment,   740. 
admission  of  parol  evidence  to  apply,  741. 

■L.  65 
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LIMITATIONS,  STATUTES  OF—continued. 

renewal    of    simple    contract,    by    acknowledgment    or    pro- 
mise— continued. 

conditional  renewal,  741. 

time  of  renewal,  740,  743. 

effect  of  renewal,  742. 

effect  of  loss  of  written  acknowledgment,  740. 

stamp  on  written  acknowledgment,  743. 
renewal  of  simple  contract  debts,  by  part  payment,  743. 
time  of  renewal,  746. 
by  payment  of  interest,  744. 
transactions  equivalent  to  payment,  745. 

receipts  and  entries,  746. 
appropriation  of  payments,  739,  744,  746. 
renewal  of  specialty  debts,  747. 
renewal  of  debt  charged  upon  land,  748. 

eifect  on  parties  in  different  interests,  748. 
renewal  of  debt  by  joint  debtor  or  partner,  749. 
to  or  by  agent,  751. 
to  or  by  husband  or  wife^  751. 
by  infant,  752. 

to  or  by  personal  representative,  750,  752. 
to  stranger,  750. 

LODGINGS. 

contract  for,  application  of  Statute  of  Frauds,  170. 

warranty  of  habitable  state,  247. 
recovery  of  money  paid  on  distraint  of  goods,  54. 

LUGGAGE.     See  Oaeeieb. 

LUNATIC.     See  Insanity. 


MAINTENANCE  OF  SUIT, 
illegality  of,  539. 

MAEKET. 

sale  in  market  overt,  60. 

market  price,  as  measure  of  damage,  789,  795 — 797,  798,  803. 

contracts  subject  to  usage  of  market,  131,  134,  368. 

MAEEIAGE. 

promise  to  marry,  application  of  Statute  of  Frauds,  168. 
by  infant,  396. 
by  married  man,  558. 
implied  conditions,  244,  516. 
breach  of,  by  marrying  another,  492,,  654. 
notice  of  refusal  to  perfornij  656. 
action  for  breach  of  promise,  evidence  in,  168. 

measure  of  damage,  500,  787. 
rescission  of,  by  parties,  590. 

by  death,  516,  957. 
upon  the  ground  of  ill-health,  516. 
upon  the  ground  of  insanity,  424. 
marriage  brocage  contracts,  568. 


INDEX.  47 

MASTEE  AND  SEEVANT. 

engagement,  for  an  indefinite  term,  126,  176,  497. 

application  of  Statute  of  Frauds,  176. 

implied  term  of  life,  517,  957. 

implied  term  of  health  and  capacity,  617. 

incorporation  of  usages,  137. 

measure  of  service,  543. 

specific  performance  of  contract,  843. 

determination  by  notice,  495. 
for  misconduct,  34^. 
remuneration  of  servant,  ascertainment  of,  168,  520,  621. 

gratuitous  services,  3,  3^. 

incomplete  services,  35,  38,   39,  41. 

priority  in  bankruptcy,  776. 

illegal  contracts  respecting,  566. 
wrongful  dismissal,  measure  of  damages,  39,  788. 

mitigation  of  damages,  790. 
abandonment  of  business  as  breach  of  contract  to  emplov,  52,0, 

654. 
guarantee  of  honesty,  285,  283. 

discharge  of  guarantee  by  alteration  of  service,  601. 
restrictions  on  future  employment,  543,  544,  545,  547. 
agency  of  servant,  32,2,  327,  683,  683. 
liability  of  third  party  to  master,  958. 

for  inducing  servant  to  break  his  contract,  303. 

MAYOE'S  (LOED)  COUET. 
jurisdiction,  28. 

MEDICAL  ATTENDANT, 
registration  of,  561. 
gift  to,  by  patient,  62,  296. 
contracts  with,  293. 

MEEGEE. 

of  inferior  in  higher  remedy,  699. 

of  simple  contract  debt  in  specialty,  108,  701. 

conditions  of  merger,  identity  of  debt,  700. 

identity  of  parties,  700,  702,. 

effect  of  intention,  700. 
in  partnership  cases,  703. 
debtor  beyond  the  seas,  703. 
in  judgment,  of  right  of  action,  114,  699,  701. 

judgment  recovered  upon  collateral   security,   702. 

erroneous  judgment,  702. 

liability  of  joint  delator,  702. 

effect  in  equity,  703. 

in  partnership  oases,   703. 

effect  in  bankruptcy,  115,  703. 

effect  in  estoppel,  704,  705—708. 
of  reversion  of  lease,  effect  upon  covenants,  930. 

MINING  COMPANY. 

on  cost  book  principle,  386,  688. 

authority  of  purser  to  borrow  money,  386. 
power  of  purser  to  sue  for  calls,  301. 

MISEEPEESENTATION.     See  Eeaud. 

65  (2) 
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MISTAKE. 

general  effect  of,  213. 

money  paid  under  mistake,  of  fact,  66,  76,  77. 

of  law,  68. 
forgetfulness  amounting  to,  213. 
in  act  of  expressing  agreement,  214. 

execution  of  deed  or  writing,  214. 

bidding  at  auction,  2,  215. 
in  expressing  terms  of  agreement,  215. 

mistake  of  one  party,  215,  221. 
known  to  the  other  party,  218. 

mistake  common  to  both  parties,  218. 

correction  by  act  of  parties,  610. 

patent  mistake  corrected  by  construction,  223,  224. 
mistake  of  fact  inducing  agreement,  of  one  party,  225. 

caused  by  other  party,  228. 

known  to  the  other  party,  229. 

common  to  both  parties,  230. 

contracts  independent  of  mistake,  233. 
effect  of  mistake  uj)on  agreement,  mistake  of  law,  213,  233. 

mistake  of  fact,  213. 

mistake  of  private  rights,  234. 

settlement  of  doubtful  rights,  235. 
alteration  in  written  instrument  by  mistake,  604. 
as  a  ground  for  rectification,  219,  222,  234. 
as  a  defence  to  specific  performance,  216,  226,  227. 

MONEY. 

currency,  557,  558,  649. 

transactions  equivalent  to  payment  of,  54,  78,  745. 

delivery  of  goods,  661,  678. 

remittance  through  the  post,  674. 

bill  or  note,  667,  670—674,  682. 

banker's  notes,  673. 

banker's  cheque,  674,  682. 

payment  of  less  sum  than  debt  or  demand,  455,  660,  667. 

composition  with  creditors,  657,  577,  580,  662. 
in  bankruptcy,  769. 

set-off  of  cross  items  in  account,  82,  668,  753 — 762. 

set-off  with  principal,  359,  758. 

payment  to  agent  by  bill  or  cheque,  356,  371,  674,  682. 

by  set-ofl  with  agent,  356—359,  682,  758. 

MONEYLENDEES  ACTS, 
transactions  within,  553. 

MONEY  LENT. 

rights  on  rescission  of  contract,  42. 
upon  fixed  or  indefinite  credit,  646 — 648. 
repayable  upon  demand,  473,  630,  639. 
upon   mortgage  repayable  upon   demand,  635. 
for  illegal  purpose,  579. 
to  infant,  395,  396,  401. 
to  wife  acting  as  agent,  421. 
by  wife  to  husband,  415. 

to  partnership  on  contract  to  share  in  profits,  381. 
to  banker  on  banking  aocouat,  58,  728. 
interest  upon,  826. 
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MONEY  PAID. 

debt  for  money  paid  upon  request,  32,  33,  44. 

request  implied  in  law,  32,  43. 

in  discharge  of  mora^l  obligation,  45. 
money  paid  under  indemnities,  32,  33,  47,  48. 

by  agent,  32,  33. 

by  surety,  32,  33,  47. 

by  one  of  co-debtors  or  co-sureties,  48 — 51. 

in  contracts  of  insurance,  51. 

general  average,  52. 

equitable  doctrine  of  subrogation,  46,  47. 

between  joint  tortfeasors,  51. 
compulsory  payment  of  liability  of  another,  45,  54. 

under  restraint  of  goods,  53,  54. 
transactions  equivalent  to  money  payment,  54. 
for  illegal  purpose,  581. 
under  illegal  contract^  679 — 584. 
voluntary  payment  of  debt  of  another,  45. 

of  premium  to  preserve  policy,  45. 

MONEY  EEOBIVED. 
debt  for,  55. 
money  received,  by  agent,  57,  75,  583. 

by  stakeholder,  77,  561,   581.     , 

by  assured,  56. 

by  carrier,  64. 

by  landlord,  64. 

by  officer  of  the  court,  69. 

money  received  under  statute,  77. 

money  obtained  from  third  party,  57. 

in  respect  of  equitable  claims,  55,  65,  68,  77. 
by  trustee  or  executor,  77,  78. 

by  fraud  or  wrong,  57,  60,  76. 

proceeds  of  property  obtained  wrongfully,  58 — 60. 

proceeds  of  property  converted  wrongfully,   59. 

money  obtained  from  wrongdoer,  58,  76. 

by  duress  of  property,  61,  62. 

by  duress  of  person,  61,  62. 

by  undue  influence,  62. 

by  extortion,  58,  61,  64. 

by  compulsion  of  legal  process,  61,  63. 

upon  illegal  consideration,  65,  66,  68,  683. 
money  paid  voluntarily,  65. 

contract  within  tie  Statute  of  Frauds,  65. 

money  paid  by  acceptor  of  bill,  66. 
money  paid  under  mistake,  of  fact,  65,  66. 

of  law,  68. 

of  the  court,  66. 

means  of  knowledge,  68. 
where  the  consideration  fails,  70,  73. 

purchase  or  discharge  of  forged  or  void  instruments,  72. 
upon  discharge  of  contract  by  novation,  890. 
under  illegal  contract,  or  for  illegal  purpose,  66,  581. 

where  the  parties  are  not  in  pari  delicto,  66,  583. 
transactions  equivalent  to  the  receipt  of  money,  78. 
demand  to  found  action,  68. 

MONTH. 

defined,  136,  635,  638. 
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MOEAL  OBLIGATION. 

money  paid  in  disoharg©  of,  48. 

as  a  sufficient  oonsideration.  to  support  a  simple  contract,  453. 

MOETGAGE. 

application  of  the  Statute  of  Frauds,  to  sales  of  interests  in,  170. 

to  sales  of  equity  of  redemption,  170. 

to  mortgages  by  deposit,  170. 
proviso  for  increase  or  reduction  of  interest,  811. 
sale  of  mortgaged  property,  parties  to,  302. 

sale  by  mortgagee  to  himself,  300. 

money  extorted  by  threat  to  sell,  61. 
to  several  on  joint  account,  679. 
notice  to  redeem,  828. 

interest  payable  upon  redemption,  828,  836. 
sale  of  land,  duty  of  vendor  to  disclose,  246. 
covenant  against,  measure  of  damages,  810. 
right  and  liability  of  mortgagee  upon  covenants  in  leases  of 

mortgaged  property,  926,  928,  929. 
application  of  the  Statutes  of  Limitations,  to  the  recovery  of 
principal,  720,  721. 

to  the  recovery  of  interest,  722. 

MOTIVE. 

afi  affecting  contracts,  3. 

as  affecting  misrepresentations,  237,  251. 

misrepresentation  of,  240. 

MUTUAL  DEBTS  AND  OEEDITS.     See  Bankruptcy;  Set-off. 

MUTUAL  PE0MISE8. 

meaning  and  necessity  for  mutuality,  7. 
construction  of,  as  dependent  or  independent,  97,  477. 
in  cases  of  specific  performance,  856. 


NECESSITY. 

agency  of  necessity,  of  master  of  ship,  322,  378. 
of  carrier,  322. 
of  wife,  418. 

NEGLIGENOB. 

liability  for,  of  bailee,  519. 

of  carrier  "  at  owner's  risk,"  514. 
of  solicitor,  735. 

NEGOTIABLE  INSTEUMENT. 
defined,  892,  893,  902. 

negotiation  of  bill  or  note,  payable  to  bearer,  893. 

payable  to  order,  893. 

indorsed  in  blank,  893. 

indorsed  specially,  893. 

indorsed  restrictively,  893. 

of  overdue  bill  or  note,  893. 
negotiation  of  cheque,  60,  896. 
negotiation  of  bill  of  lading,  899—903. 
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NEGOTIATION  (PEELIMINAEY) . 

preliminary  to  contract,  14,  118—120. 

NEW  AGEEEMENT. 

rescission  of  contract  by,  590. 

NOTICE. 

of  acceptance  of  oifer,  20. 

of  revocation  of  offer,  24. 

in  cases  of  assignment,  in  equity,  881. 

under  Judicature  Act,  874,  881,  884. 

form  of  notice,  883,  885. 

effect  upon  equities,  888. 

effect  upon  priority,  881,  883. 

to  one  of  co-debtors  or  oo- trustees,  885. 

to  railway  and  other  companies,  882. 

to  agent,  885. 

time  for  giving  notice,  874,  883. 
contracts  conditional  upon,  474. 

alternative  promises,  498. 

bill  of  exchange,  473,  474,  475. 

chairterparties,  485. 

fire  insurance,  477. 

guarantees,  476. 

indemnity,  476,  814. 

leases,  475. 

life  insurance,  477. 

marine  insurance,  476. 

saie  of  goods,  474. 
contracts  determinable  by,  leases,  495. 

sale  of  land,  496,  633. 

contracts  of  service,  497. 
of  claim  for  money  paid  by  mistake,  68. 
of  intended  breaioh  of  contract,  655. 

of  equitable  rights,  when  binding  upon  the  assignee,  259,  678, 
985—939. 

NOVATION. 

assignment  of  contract  by,  592. 


OEPEE. 

contract  by  offer  and  acceptance,  10,  16. 

aicceptance  of  offer,  15,  19. 

notice  of  aicceptance,  20. 

revooaiion  of  offer,  24,  25,  27. 

notice  of  revooajtion,  24. 

variation  of,  25. 

cross  offers,  15. 

OEFIOE. 

sale  and  resignation  of,  633. 
emolumente  of,  534. 

wrongfully  taken,  58. 
extortion  by  holder  of,  64. 

OPINION. 

statement  of,  when  binding,  5,  240. 
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OPPEESSION.    See  Duress. 

OEDEE  OF  COUET. 
by  consent,  110. 

estoppel  by,  706. 
orders  for  payment  of  money  not  equivalent  to  judgment,  85, 

701. 
interlocutory  orders,  87. 


PAET  PEEFOEMANOE. 

equitable  doctrine  of,  170,  208. 

recovery  of  consideration  on  failure  to  complete  performance, 
73. 

PAETIES.    See  Contract;  Peincipal  and  Agent. 

PAETNEESHIP. 

(1)  Constitution. 

specific  performance  of  contract  for  partnership,  851. 

application  of  Statute  of  Frauds,  173. 

application  of  Oompanies  (Consolidation)  Act,  550. 

application  of  Eegistration  of  Business  Names   Act,  550. 

by  participation  in  profits_,  380. 

by  loams  with  share  of  profits,  381. 

ostensible  aud  dormant  partners,  381, 

(2)  Rights  of  partners  inter  se. 
division  of  profit  and  losSj  382. 
conversion  of  real  estate,  174. 
contra<cts  in  fraud  of  partner,  46,  244,  385. 

(3)  Patrtnership  as  regards  third  parties. 
trading,  in  what  name,  305. 

general  authority  of  partner,  362,  380. 

restrictions  on  authority,  384.         ^ 

foreign  paitnershiji,  350. 
authority  of  partner,  as  to  contracts  under  seal,  382. 

ae  to  bills  and  notes,  382. 

to  borrow  money,  383. 

to  receive  payment,  384,  679,  683. 

to  give  guatrantee,  384. 

to  give  atoknowledgment  under  Statute  of  Limitations, 
750. 
joint  and  several  interest  and  liability  of  partners,  308,  315, 
358,  382. 

ostensible  apd  dormant  partners,  352. 

contracts  in  fraud  of  partners,  385. 

releaee  by  and  to  partners,  693,  694,  696. 

set-off  by  and  against  partners,  748. 
loans  to  partnership,  381. 
transfer  of  liability  on  change  in  firm,  337,  385,  593,  663. 

appropriation  of  payments,  687,  688. 
adjustment  of  rights  in  bankruptcy  of  firms  with  common 
members,  299. 

(4)  Dissolution. 

by  act  of  parties,  385,  467. 
by  lapse  of  time,  493. 
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VAUT'NB^SSIP— continued. 
(4)  Dissolution — continued, 
by  notioe,  385. 
by  death,  385,  517,  958. 

rights  and  liability  of  executor,  954,  958. 
by  bankruptcy,  971. 

applioatian  of  reputed  ownership  clause,  964,  974. 
adjustment  of  rights  of  firms  with  common  members, 
299. 
by  the  court,  return  of  premium,  42,  76. 
notioe  of  dissolution,  337,  385. 

right  of  partners  to  conversion  and  distribution  of  surplus 
assets,  174. 
upon  aiccount  stated  of  surplus  assets,  82. 

PASSENGEE. 

liability  of,  to  carrier,  for  payment  of  fare,  36. 

for  carriage  of  luggage,  36. 
liability  of  carrier  to,  to  carry  safely,  516. 

for  delay,  12,  515. 

paissenger  travelling  "  at  own  risk,"  516. 

upon  "through  tickets,"  347. 

for  passenger's  luggage,  516. 

exceptions,  12,  13. 

measure  of  damage,  784,  789,  806. 

PAWNBEOKEE. 

statutory  regulation  of  trade  of,  553. 
excluded  from  purview  of  Moneylenders  Acts,  553. 
implied  terms  of  contract  of  pawn,  270. 
warranty  by,  on  sale  of  forfeited  pledge,  270. 

PAYMENT.  i 

effect  of,  in  avoidance  of  Statutes  of  Limitation,  743,  747,  748, 

750,  7.")1,  752. 
time  of  payment,  101,  473,  629,  635,  640,  665,  668. 
plaxie  of  payment,  639. 

duty  to  find  creditor,  473,  639,  640. 
demajid,  when  necessary,  473. 
to  one  of  joint  creditors,  679. 
to  trustees,  680. 
to  executors,  681. 

to  one  of  severaj  partners,  384,  679,  6'88. 
to  principal,  359. 

to  a^ent  of  creditor,  356,  357,  681—684. 
to  third  pairty,  668. 
by  one  of  joint  debtors,  680. 
by  agent,  684. 

ratification,  684. 
by  third  party,  684. 
in  performance  of  contract,  615,  668. 
in  satisfaction  of  breach  or  of  debt,  665. 

payment  after  action  brought,  666. 

payment  into  court,  666,  667. 
in  satisfaction  of  bond,  covenant  or  judgment,  666. 

bond  with  special  condition,  667. 

payment  ante  ddem,  647. 

payment  post  (Rem,  101,  666. 
in  what  currency,  357,  656. 
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IPAYMENT— continued. 

transactions    equivalent    to    payment,  remittance  through  the 

post,  674. 
banker's  notes,  673. 
backer's  cheque,  674,  682. 
bill  or  note,  667,  670—674,  682. 

forged  or  void  bill  or  note,  673. 
payment  of  less  sum  than  debt  or  demand,  455,  660,  667. 
delivery  of  goods,  661,  678. 
composition  for  debt,  557,  577,  680,  662. 

in  bajikruptoy,  769. 
set-off  of  cross  items  in  account,  82,  668,  753 — 762. 
set-off  with  principal,  359,  758. 
set-off  with  agent,  356—359,  682,  758. 
payment  to  agent  by  bill  or  cheque,  356,  357,  371,  674,  675, 

682. 
effect  of  receipt  a^  admission  of,  79,  676— 679>  743,  744. 
effect  of  release  as,  692,  693. 
appropriation  of  payments,  by  debtor,  685. 
by  creditor,  687,  688. 
by  law,  690. 

in  case  of  guaranteed  debt,  686. 
in  oa^e  of  accounts  current,  686. 
in  pairtnership  cases,  687,  688. 
to  claims  not  recoverable  by  action,  689. 
to  statute-barred  debts,  689,  690,  739,  744,  746. 
to  illegal  debts,  689. 
time  of  appropriation,  690. 

PENALTY. 

specific  performance  of  contract  with,  819. 
debt,  for,  imposed  by  statute,  107. 

limitation  of  action  for,  108,  723. 
imposed  by  statute,  construed  as  a  prohibition,  530. 
compounding  penal  actions,  536. 
construction  of  contract  as  to  penalty  or  liquidated  damages, 

820. 
relief  against  penalty,  101,  817. 

PEEFOEMANOE. 

time  for  performance,  629,  648. 

where  no  time  is  fixed,  126,  144,  275,  629,  639. 
where  time  is  not  essential,  631. 
where  time  is  made  essential,  632,  633. 
waiver  of  condition,  598,  631,  633. 
where  impliedly  essential,  632,  633, 

effect  of  delay,  in  cases  of  specific  performance,  634,  864. 
as  evidence  of  performance,   719,  720. 
a3  evidence  of  abandonment  of  contract,  591. 
upon  voida,ble  contract,  260. 
computation  of  time,  where  no  time  is  fixed,  126,  144,  275, 
629. 
construction  of  expressions,  630,  634. 
hour,  634,  638. 
day,  634,  637,  638. 
week,  136,  635. 
month,  136,  175,  638,  639. 
year,  136,  638,  639. 
exclusion  of  Sundays  and  holidays,  638,  639,  642. 
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PEEPOEMANOE— cowiiwwed. 

time  for  performaiLoe — continued. 

computation  ol  time,  where  no  time  is  fixed — continued. 
construction   of  expressions — continued. 

days  of  grace,  132,  629. 

"at,"  "on,"  "upon"  or   "until,"  636,  637. 

"forthwith,"  634. 

"immediately  on  demand,"  635. 

"  on  or  after,"  648. 

"as  soon  as  possible,"  635. 

"  from,"  "  after,"  &c.,  635,  637. 

"  next  ensuing,"  639. 

"  now  last  past,"  637. 

"within,"  635. 
place  of  performance,  491,  639,  642. 
of  collateral  agreements,  130,  857. 

PEESON.    See  Oonteact  (3). 

damages  for  injury  to,  discharged  by  death,  958. 
do  not  pass  to  trustee  in  bankruptcy,  968. 

PEESONAL  EEPEESENTATIVE. 
title  of  executor,  947. 
chain  of  representation,  948. 
title  of  administrator,  947. 
administrator  de  bonis  nan,  948. 
joint  executors,  948. 

survivorship  of  office,  949. 

joint  and  several  authority,  681,  948. 

release  to  one  of  several,  308. 
appointment  of  debtor  as,  691,  961. 

transmission  of  rights  and  liabilities  of  deceased,  on  contracts, 
949,  954. 

on  joint  contracts,  310. 

contracts  for  the  sale  of  land,  955. 

in  the  case  of  mortgages,  310. 

on  covenants  running  with  the  land,  912,  926,  928. 

on  shares,  958. 

on  bills  and  notes,  952,  960. 

on  guarantees,  50,  953. 

upon  trust  for  payment  of  debts,  726. 

in  cases  of  partnership,  958. 

on  personal  contracts,  46,  949,  954,  957. 

in  cases  of  agency,  957. 

on  implied  contracts  and  duties,  951. 

for  wrongs  to  deceased,  950. 

for  wrongs  by  deceased,  950. 

debts  arising  upon  waiver  of  tort,  951. 

for  injuries  to  property,  949,  950. 
personal  liability  of,  949,  959.. 

as  drawer,  acceptor  or  maker,  953,  960. 

as  indorser,  953,  960. 

upon  loans,  959,  960. 

for  funeral  expenses,  46. 

to  pay  debts  of  deceased,  164,  953. 

to  pay  legacies,  78,  81,  164. 

on  guarantee  of  deceased,  954. 

for  money  received,  78. 

upon  account  stated,  81. 

upon  admission  of  assets,  164. 
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PBESONAL  EEPEESENTATIVE-co»*i»Med. 
right  of,  of  retainer,  738,  962. 

of  preference,  961. 

to  waive  Statutes  of  Limitations,  737,  749,  750,  963. 
set-off  by  and  against,  761. 

PHYSICIAN. 

right  to  sue  for  fees,  552. 
registration  of,  551. 
gift  to,  by  patient,  62,  296. 
contract  with,  296. 

PLACE. 

of  contract,  28,  29. 

PLED&E. 

by  factor  or  mercantile  agentj  366. 

warranty  of  title  by  pledgor,  270. 

warranty  of  title  by  pledgee,  270. 

discharged  by  tender  and  refusal,  646. 

statutory  regulation  of  trade  ol  pawnbroker,  553. 

excluded  from  purview  of  Moneylenders  Act,  553. 

POSSESSION. 

as  an  act  of  part  performance,  170,  208. 

POSTAL  OEDEB. 

negotiability  of,  909. 

wrongful  conversion  of,  recovery   of  proceeds,  60. 

POWEE  OF  ATTOENEY.    See  Peincipal  and  Agent. 

PEEMIUM. 

return  ofj  in  cases  of  apprenticeship,  74. 
to  party  advancing,  47. 
in  cases  of  pa^rtnership,  42,  76. 

PEINCIPAL  AND  AGENT.     See  Frauds  (Statute  op). 
(1)  Appointment  of  agent. 

who  may  be  appointed,,  319. 

under  Statute  of  Frauds,  191,  320. 
to  execute  instruments  under  seal,  320. 
by  ratification,  34,  323. 
by  implication  or  estoppel,  192,  320. 
from  relation  of  parties,  321. 

master  or  manager  of   ship,   376. 

partner,  380. 

servant,  322. 

wife,  416,  421. 
from  necessity,  carrier,  322. 

master  of  ship,  322,  378. 

wife,  418. 
joint  appointment  by  several  of  common  agent,  315,  336, 
517. 
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PEDSrOIPAL  AND  AQBNT—cmtinued. 

(1)  Appointment  of  agent — continued, 
revocation  of,  when  permissible,   194,  322,  335. 

authority  coupled  with  an  interest,  336,  338. 

of  power  of  attorney,  332,  339. 

by  death  of  principal,  27,  338,  957. 

by  bankruptcy  of  principal,  339. 

by  insanity  of  principal,  424. 

by  sale  of  subjeot-ma,tter,  336. 

by  intervention  of  principal,  359. 

notice  of  revocation,  335,  336,  337,  339,  355. 
stakeholder,  77. 
by  corporation,  433,  438. 

(2)  Authority  of  agent. 

measured  by  capacity  of  principal,  319,  324,  424,  438,  442, 

643. 
in  general,  325,  329. 

incorporation  of  usages  of  trade,  330,  367. 
under  Statute  of  Frauds,  191,  320. 
written  authority  and  power  of  attorney,  326,  433. 
to  accept  payment,  by  cheque,  357,  371,  383,  674,  662. 

by  bill  or  note,  682. 

by  delivery  of  goods,  682. 

by  set-ofl,  357,  358,  375,  386,  682. 
general  and  particular  agents,  auctioneer,  77. 

broker,  182,  192,  357,  366. 

carrier,  21,  177,  197,  322. 

commission  agent,  369. 

del  credere  agent,  370. 

factor,  356,  357,  364. 

house  and  esta,te  agent,  192,  372. 

insurance  broker,  374. 

land  agent,  327. 

master  and  manager  of  ship,  316,  322,  376. 

packer,  366. 

partner,  379,  380. 

post  and  telegrsiph  office  as,  21,  22,  193. 

servant,  322,  327,  682,  683. 

shipbroker,  370,  374. 

solicitor,  76,  77,  192,  278,  681,  683. 

stakeholder,  77. 

warehouseman,  365. 

wife,  416—422. 
joint  and  several  agency,  330. 

power  to  rescind,  329,  330. 
delegation  of  authority,  192,  334. 

employment  of  sub-agent,   334. 

liability  and  right  of  sub-agent,  76,  334. 
notice  of  authority,  328,  362. 
renewal  of  debt  by  admission  of  agent,  751. 
by  admission  to  agent,   751. 

(3)  Form  of  contract  of  agent. 
execution  of  agency,  329. 

disclosure  of  principal,  195,   332. 
parties  to,  in  simple  contracts,  332,  346. 
in  contracts  under  seal,  331,  345. 
bills  and  notes,  354. 
marine  insurance,   375. 
effect  of  the  Statute  of  Frauds,  191, 195,  323,  353. 
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PEINOIPAL  AND  AGtBNT— continued. 

(3)  Form  of  contract  of  agent — continued, 
execution  of  contracts  in  ■writing,  191. 

in  what  name,  193,  332. 

signature  per  pro.,  328,  355. 

ratification,  of  signature,  323. 
execution  of  contracts  under  seal,  331. 
incorporation  of  trade  usages,  367,  370. 
ciontraot  of  broker  by  entry  in  book  or  bought  and  Bold 
notes,  17,  182,  348,  366. 

(4)  Bights  of  principal  against  agent. 
account  against  agent,  342,  668. 

right  to  deduct  remuneration,  668,  754. 

receipts  of  agent,  75,  668. 

interest  on  receipts,  75. 

receipts  of  sub-agent,  76. 

receipts  by  bankrupt  agent,  976. 

application  of  Statutes  of  limitations,  728 . 
recovery  of  illicit  gains  from  agent,  195,  341. 

from  sub-agent,  341. 
aigent  contracting  with  his  own  principal,  343,  360. 
for  negligent  execution  of  aigency,  374. 

application,  of  Statute  of  Limitations,   735. 

(5)  Bights  of  agerilt  against  principal. 
indemnity  of,  for  money  paid,  32,  33,  340. 

for  money  paid  under  usages  of  market,  33, 

46,  368. 
for  damages  incurred  in  execution  of  agency, 

335,340,372. 
upon  revocation  of  agency,   32,   337. 
against  costs  of  action,  375,  815. 
lien  of,  auctioneer,  372. 
factor,  366. 

insurance  broker,  376.  ' 

solicitor,  62. 
stockbroker,  368. 
priority  of,  359,  372. 
remuneration  of,  when  discretionary,  468. 

upon  ratification  of  contract,  325. 

for  incomplete  services,  38,   373. 

where  authority  is  revoked,  38,  340,  373. 

forfeiture   of,   by   misconduct,    342. 

of  auctioneer,  372,  461. 

of  commission  agent,  369. 

of  house  agent,  38,  372. 

of  shipbroker,  38,  374. 

of  solicitor,  40,  340. 

allowance  in  account,  668,  754. 

lien  for,  372. 

(6)  Bights  of  principal  against   third  party. 
on  ratification  of  professed  agency,  323. 

existence  and  capacity  of  principal,  324. 

relation  back  upon,  325. 

effect  upon,  2,  325. 

contracts  within  the  Statute  of  Frauds,  194,  323. 
for  money  wrongfully  paid  by  agent,   75,  259. 
for  money  wrongfully  obtained  from  agent,  76,  353. 
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PRINCIPAL  AND  AQrBNT— continued. 

(6)  Sights  of  principal  against  third  party — continued. 
as  vmdisclosed  principal,  332,  352. 

on  contract  of  agent  appointed  by  several,  316. 

where  the  contract  is  in  writing,  353. 

where  the  contract  is  by  deed,  345. 

on  contract  of  agent  with  agent,  194,  353. 

effect  of  the  Statute  of  Frauds,  353. 
as  disclosed  principal,  346. 

where  the  contract  is  by  deed,  345. 
on  contract  of  agent  in  fraud  of  principal,  341. 
against  sub-agent,  76,  334,  341. 
against  trustee  in  bankruptcy  of  agent,  976. 
upon  contracts  of  sub-agent,  347. 
right  to  pay  or  account  with  agent,  355,  677. 

(7)  Bights  of  third  party  against  principal. 
principal  contracting  as  agent,  351,  360. 

upon  ratification  of  professed  agency,  323,  422. 

effect  of  the  Statute  of  Frauds,  192,  194. 
upon  contracts  within  the  Statute  of  Frauds,  191,  353. 
upon  contract  for  undisclosed  principal,   348,  332. 

where  the  contract  is  in  writing,   346. 

where  the  contract  is  by  deed,  345. 

on  contract  of  agent  with  agent,  194,  353. 

upon  revocation  of  agency,  359. 
ujwn  contract  for  disclosed  principal,    332^  346,  351. 

where  the  contract  is  by  deed,  345. 
upon  foreign  contract,  349. 
election  to  charge  principal  or  agent,  347. 
upon  contract  of  agent  without,  or  in  excess  of  authority, 

323,  341. 
to  recover  money  paid,  on  failure  of  consideration,  70,  76. 
contract  obtained  by  fraud  of  agent,  245,  259,  260. 

recovery  of  money,  76. 
right  to  pay  or  account  with  agent,  356,  376,  681,  758. 

payment  by  bill  or  note,  682. 

payment  by  cheque,  357,  682. 

satisfaction  by  delivery  of  goods,  682. 

by  set-off  with  agent,  357,  358,  359,  682. 
under  mutual  credit  clause,  359. 
intervention  of  principal,  359. 
upon  contract  of  sub-agent,  347. 

(8)  Bights  of  third  party  against  agent. 
warranty  of  authority  by  agent,  361,  441,  809. 
to  recover  money  paid  to  agent,  76. 

for  fraud  of  agent,  260. 

upon  contract  with  agent,  for  disclosed  principal,  347. 

for  undisclosed  principal,  335,  349,  352. 

for  foreign  principal,  349. 

agent  sole  contracting  party,  349. 

non -disclosure   of  principal,   332. 

election  to  charge  principal  or  agent,  347. 

conti-act  in  writing,  353. 

contract  under  seal,  345. 

condition  for  cesser  of  liability  of  agent,  350,  360. 
right  to  pay  principal,  359. 
set-off  against  principal,  334,  3S9. 
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PEINOIPAL  AND  AOS'NT— continued. 

(9)  Bights  of  agent  against   third  party. 

upon  contraxit  by  agent,  345,  332. 

contract  under  seal,  345. 

intervention  of  principal,  359. 

lien  of  agent,  359,  336,  372. 

money  obtained  by  wrong,  76,  353. 

PEINOIPAL  AND  8UEETY. 

(1)  The  contract. 

form  of  contract,  316,  601. 

by  ofler  and  acceptance,  11. 

notice  to  creditor  of  relationship  of  parties,  601. 
application  of  Statute  of  Prauds,  165. 

statement  of  consideration,  186,  446. 

inapplicable  to  indemnities,  32,  166. 
admission  of  extrinsic  evidence  to  apply,  49,  144. 
in  consideration  of  forbearance  of  debt,  8,  457. 
effect  of  fraud,  286. 
duty  of  disclosure,  284. 
conditional  upon  truth  of  declaration,  286. 
condition  of  other  parties  joining,  2,  85,  129,  813. 
joint  guarantees,  survivorship  of  liability,  313,  954. 
continuing  guarantee,  144. 

revocation  of,  by  death,  27,  954. 

by  notice,  25,  495,  954. 
of  capacity,  honesty  or  solvency,  284,  285. 
parties  on  bills,  acceptor,  33,  66,  473,  685,  S92. 

drawer,  475. 

indorseir,  318,  475. 
co-debtors,  48,  49,  307,  316. 
co-insurers  of  same  risk,  51. 
co-owners,  48. 
joint  tortfeasors,  51,  253,  313,  641. 

(2)  Discharge  of  surety. 

by  laches  of  creditor,  318. 

by  alteiration  in  the  contract  guaranteed,  285,  318,  599. 

by  altegration  in  oflSoe  or  duty  guaranteed,  318. 

materiality  of  alteration  irrelevant,  600. 
by  giving  time  to  the  principal  debtor,  695,  696. 

reserve  of  remedies,  695,  696. 
by  release  of  principal  debtor,  695,  696. 

reserve  of  remedies,  695,  696. 
by  bankruptcy  or  composition,  600,  696,  776,  777. 
by  release  of  co-surety,  696. 
by  covenant  not  to  sue,  695,  696. 

(3)  Rights  of  surety. 

to  compel  payment  by  principal  debtor,  47,  48,  317. 
to  indemnity  by  principal  debtor,  32,  47,  48,  826. 
to  notice  of  default,  473,  476. 
to  contribution,  49,  307,  308,  316, 

against  repi-esentative  of  co-surety,  50. 

insolvency  of  co-surety,  50. 

when  enforceable,  50. 

right  to  interest,  51. 
set-off  by  surety,  761. 
bankruptcy  of  principal  debtor,  600,  776. 

right  of  surety  to  dividends  or  composition,  318,  777. 
bankruptcy  of  surety,  proof  of  co-surety  in,  773. 
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FEINTING. 

construction  of  printed  documents  with  written  alterations,  148. 
of  defamatory  matter,  541,  585. 

PEIOEITY. 

in  administration  of  assets,  ^03,  105,  114,  448,  961. 
in  assignment  of  debts,  881,  883. 

PEOMISE. 

right  to  call  upon  promiser  to  declare  intention,  616,  855. 
must  accord  with  the  promise,  616. 
of  alternative  promise,  498,  526,  617,  644. 
impossibility  of  performance,  in  fact,  501. 

in  law,  502,  504. 

by  act  of  God,  503. 

at  the  time  of  contract  made,  known  to  parties,  504. 
not  known  to  either  party,  504. 
known  to  one  party,  506. 

arising  after  contract  made,  506. 

exceptions  of,  express  or  implied,  12,  511,  513,  616,  518, 
623,  645. 

caused  by  promisier,  520. 

caused  by  promisee,  520. 

caused  by  Act  of  Parliament,  521. 

caused  by  declaration  of  war,  521. 

caused  by  foreign  state  or  foreign  law,  523. 

of  alternative  promises,  526. 

as  a  defence  to  action  for  specific  performance,  855,  858. 

affecting  the  consideration,  527. 
prevented  by  death,  516,  517. 
prevented  by  illness,  517. 
prevented  by  accident,  40,  502,  518. 

when  excused,  514. 
prevented  by  refusal  to  accept,  490,  615. 
prevented  by  act  of  third  party,  469,  502,  616. 
incomplete  performance,  39 — 42,  488,  489. 
variation  of,  by  consent,  598,  616. 
unreasonableness  as  an  excuse,  502,  860. 
uncertainty  as  an  excuse,  145,  861. 
of  contracts  to  pay  money,  473,  617,  639,  640. 
of  sale  of  goods,  as  to  quantity,  618. 

as  to  quality  or  description,  271—276,  618,  620. 

as  to  delivery,  619. 
of  sale  or  lease  of  land,  as  to  title  and  property,  622—634. 
of  conditions,  470,  477,  489. 

dispension  with,  or  waiver  of,  481,  485,  490,  657. 

sale  of  land,  470,  479. 

lease  of  land  or  houses,  469,  480. 

building  agreement,  470. 

sale  of  goods,  470,  482,  620. 
sale  f.o.b.,  485. 
sale  c.i.f.,  482,  616. 
delivery  of  goods,  483,  487,  491. 

sale  of  shares,  472. 

in  a,pprenticeship  deeds,  488. 

in  charterparties,  484 — 488. 

certificate  or  act  of  third  paity,  469,  470. 

demand  of  performance,  472. 

notice,  474. 

L.  66 
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PEOMISSORY  NOTE.    See  Bill  of  Exchange  and  Peomissoby 

Note. 

PEOMOTEE.    See  Company. 

PEOPEETY. 

in  goods,  effect  of  contract  of  sale  on,  210,  970. 

under  oontraict  vitiated  by  fraud,  265,  266. 

under  illegal  contract,  582. 
in  lajid,  effect  of  contract  of  sale  on,  210,  955,  971 . 

under  contract  vitiated  by  fraud,  268. 

under  illegal  contract,  582. 
transfer  of,  by  bill  of  lading,  899. 
risk  of  loss,  rests  with  proprietor,  518,  970. 

PEOSPEOTUS. 

explained  or  corrected  by  articles,  259. 

facts  necessary  to  be  stated  in,  243. 

fraudulent  statements  in,  right  to  repudiate  shares,  241. 

liability  of  directors  for,  253. 

liability  of  promoter  for,  253. 

effect  of  laches,  267. 

PUBLIC-HOUSE. 

sale  of,  time  essential,  633. 

PUBLIC  POLICY.    See  Illegality. 


QUANTUM  MERUIT. 

implied  promise  to  pay,  from  acceptance  of  consideration,  42. 

QUI  TAM  ACTION. 

limitation  of  action  for,  723. 

QUIET  ENJOYMENT. 

covenant  for,  implied  in  the  word  demise,  159. 
conditioned  on  payment  of  rent,  &c.,  480. 
runs  with  the  land,  912,  918. 
measure  of  damage  for  breach,  810. 


EAILWAY  COMPANY.    See  Caebiee. 

BATES. 

incidence  of,  as  between  landlord  and  tenant,  54,  65,  67. 
excessive,  by  carrier,  64. 

EATIFICATION. 

of  contract  vitiated  by  fraud,  2,  261. 
of  contract  of  infant,  on  attaining  majority,  398. 
of  contract  of  wife,  by  husband,  34,  417,  420. 
of  contract  of  agent,  34,  323. 

contracts  within  the  Statute  of  Frauds,  194,  323. 
of  payment  by  agent,  684. 

by  third  party,  684. 
of  forged  instruments,  57,  536. 
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EBAL  ESTATE. 

execution  against,  103,  112. 
as  assets,  in  the  hands  of  the  heir,  103,  721. 
in  the  hands  of  the  devisee,  104. 
covenants  running  with  the  land,  810,  911 — 935. 
covenants  binding  the  assignee  in  equity,  935 — ^939. 

BEOEIPT. 

as  an  admission  or  estoppel,  between  the  parties,  79,  676,  746. 

as  regards  third  parties,  680,  767. 

to  one  of  joint  debtors,  680. 

by  one  of  joint  creditors,  679. 

by  one  or  more  trustees,  680. 

by  one  or  more  executors,  681. 
under  seal,  or  endorsed  on  deed,  677. 
right  of  creditor  to,  651,  677. 
stamp,  661,  677,  688. 

EECEIVING  OEDEE.    See  Bankruptcy. 

EEOITAL. 

effect  of,  on  operative  words,  152. 

in  the  case  of  a  release,  152,  693. 
importing  a  covenant,  159. 

EBCOGNIZANOE. 

debt  created  by,  115. 

EECTIFIOATION. 

of  written  instruments,  on  the  ground  of  mistate,  219—222. 

EELEASE. 

form  of,  691,  692,  697. 

receipt  as,  676—679,  746. 

of  simple   contract,   691. 

of  contract  under  seal,  691. 

of  contract  of  record,  691. 

implied  from  la.pse  of  time,  591,  939. 

consideration,   when  essential,   692. 

renunciation  of  bills  and  notes,  595,  692. 

estoppel  by,  691. 

construction  of,  692. 

controlled  by  recitals,   152,   693. 

release  or  covenant  not  to  sue,  694,  697. 
conditional,  694. 

by  one  of  co-creditors,  694,  697. 
to  one  of  co-debtors,  696. 
to  one  of  several  executors,  308. 
effect  upon  suretyship,  695,  697. 
effect  of  fraud  upon  releasor,  697. 

EENT. 

reservation  of,  641. 

covenant  for  payment  of,  480,  641,  659,  918,  928. 

destruction  of  premises,  607. 
liability  of  executor  for,  927,  956. 
proof  for,  in  bankruptcy,  776. 
limitation  of  action  for,  720,  721. 
66  (2) 
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EEPAIE. 

covenant  for,  in  lease,  138,  480,  782,  789,  791,  811,  922. 

EEPEE8ENTATI0N. 

as  to  credit  of  person.,  liability  for,  167,  234. 

of  intention,  3,  4,  5. 

of  motive,  240. 

of  fact  amounting  to  a  warranty,,  4,  5,  14,  270. 

creating  ©stoppel,  4. 

amounting  to  fraud,  6,  14,  168,  236. 

EEPEESENTATIVE.    See  Heie;  Personal  Eepeesentativb. 

EEPUTED  OWNEESHIP.     See  Bankruptcy. 

EEPUTED  WIEE. 
authority  of,  417. 

EESOISSION  OE  CONTEAOT. 

by  the  court,  on  the  ground  of  mistake,  222,  229. 
by  the  parties,  492 — 495. 

contracts  within  th«  Sta,tute  of  Frauds,  596. 
upon  bankruptey  or  insolvency,  80,  658,  970. 
on  the  ground  of  fraud,  258. 
upon  breach  of  warranty  or  condition,  71,  272. 

EES  JUDICATA. 

estoppel  by,  by  judgment  of  the  court,  114,  115,  701,  704. 
by  judgment  of  inferior  court,  707. 

foreign  or  colonial  judgment,  86—88,  111,  114,  115,  705,  707. 
by  award  of  arbitrator,  710,  718. 

EESTEAINT  OE  TEADE. 

contracts  in  restraint  of  trade^  when  legal,  542 — 550. 

EESTEAINT  OF  MAEEIAGE. 

contracts  in  restraint  of  marriage,  567. 

EESTEIOTIVE  COVENANTS. 

regarding  land,  when  binding  in  equity,  935. 
respecting  employment,  when  legal,   542 — 550. 

EETAINEE. 

right  of,  by  personal  representative,  738,  962. 

EEVOCATION. 

of  licence  to  enter  upon  land,  170. 

of  agency,,  when  permissible,  194,   322,  335. 

authority  coupled  with  an  interest,  336,  338. 

of  power  of  attorney,  332,  339. 

by  death  of  principal,  27,  338,  957. 

by  insanity  of  principal,  424. 

by  bankruptcy  of  principal,  339. 

by  sale  of  subject-matter,  336. 

by  intervention  of  principal,  359. 

notice  of  revocation,  335,  336,  337,  339,  355. 

EEWAED. 

contract  by  offer  of,  11,  298. 
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SALE  OF  GOODS.    See  Peauds  (Statute  of). 
contract  for,  by  order  and  delivery,  11,  21. 

sale  by  auction,  10,  24,  216,  249. 

by  acceptanoe  of  goods,  42,   618. 

by  bought  and  sold  notes,  17,  182,  192,  347. 

incorporation  of  usages  of  trade,  131,  133,  138. 

of  cargo  on  voyage,  or  on  condition  of  arrival,  225,  483,  505. 

of  goods  with  benefit  of  insurance,  907. 

sale  c.i.f.,  369,  482,  616,  906. 

sale  f.o.b.,  485,  798. 

on  approval  or  sale  or  iieturn,  468,  519. 

sale  at  a  valuation,  470. 

identifying  subjeot-matter,  143,  144,  225. 
title  of  buyer  of  stolen  goods,  sale  in  mlarket  overt,  60. 

under  Larceny  Act,  60. 
sale  by  description^  124,  246,  273. 
sale  to  answer  a  particular  purpose,  271,  274. 

of  articles  of  food,  272. 
sale  by  sample,  14,  124,  272,  275,  620. 

introduced  by  trade  usage,  133. 

latent  defect  in  sample,  230,  273,  276. 

mistake  in  sample,  226. 
sale  with  all  faults,  243,  246. 
sale  with  warranty,  of  title  to  goods  sold,  70,  270. 

of  quality  or  description,  5,  226,  271—276,  620. 

express  or  implied  warranty,  269,  270,  271,  273,  275. 

introduced  by  usage,  133. 

right  to  refuse  or  return  goods,  73,  272,  273. 

reduction  of  price  for  breach,  74,  790,  803. 
payment  of  price,  as  condition  precedent  to  delivery,  482,  630, 
631. 

provisions   respecting,   126,   670. 

sale  presumptively  for  ready  money,  126. 

sale  at  a  reasonable  price,  42,  186. 

to  be  paid  for  by  bill,  464,  498,  670,  827,  828. 
delivery  of  goods,  as  condition  precedent  to  payment,  482,  970. 

time  for  delivery,  630,  639,  644. 

where  no  time  is  fixed,  126,  644. 

forbearing  to  deliver,  491,  598. 

tender  of  goods,  615,  648. 

right  to  withhold,  200,  483,  960. 

stoppage  in  transitu,  198,   211,   370,  483,  970. 

according  to  direction  of  buyer,  21,  188,  621,  648. 

right  of  buyer  to  examine,  275,  620,  648. 

delivery  of  part  of  goods,  39,  618. 

delivery  of  excessive  quantity,  39,  618. 

delivery  of  wrong  kind  or  quality,  273—276,  618,  620. 
sale  of  goods  with  delivery  by  instalments,  482,  619. 

right  to  withhold  instalment,  482,  583. 
place  for  delivering  goods,  491,  640. 
effect  of  sale  on  property  in  goods,  484,  4S5,  646. 

risk  of  loss  before  delivery,  21,  518. 
rescission  of  contract,  upon  bankruptcy  or  insolvency  of  buyer, 
80,  591,  6921,  658,  970. 

for  fraud,  2;  259,  265. 

upon  the  ground  of  mistake,  2122,  229. 

for  latent  defects,  2'30,  244. 

for  breach  of  contract,  482'. 

for  breach  of  warranty  or  condition,  73,  272. 

under  power  to  determine,  492 — 495. 
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breach  of  contract,  by  sale  or  delivery  to  third  party,  492,  654. 
by  notice  of  intention  not  to  complete,  655 — 658. 
recovery  of  value  of  goods  actually  delivered,  37,  39. 
recovery  of  deposit  or  price,  70,  74. 
measure  of  damages,  for  not  accepting  goods,  794 — 799. 

for  not  delivering  goods,  783,  789,  791,  795—799. 

for  breach  of  warranty  or  condition,  785,  790. 

sale  of  specific  goods,  783. 
specific  performajice  of  contract,   84i. 


SALE  OE  LAND.    See  Specific  Peefoemance. 
contract  for,  form  of,  157. 

application  of  Statute  of  Frauds,  161,  169,  207. 
parol  variation  in   written    contract,   596. 
sale  by  auptionj  10,  11,  77,  161. 
sale  through  agent,  21. 

identifying  subject-matter  in   written,    143. 
compulsory  acquisition  of  land,  13. 
duty  of  disclosure,  by  vendor,  246. 

of  title,  246. 

of    leases    and   tenant's    rights, 

247. 
of    charges    and    incumbrances, 

246,  867. 
of  value,  248. 
by  purchaser,  248. 

where  the  parties  are  in  a  fiduciary  rela- 
tion, 248,  249,  293. 
deposit,  payment  to  agent,  77,  371,  674. 
paymemt  to  solicitor,  76,  77. 
forfedture  of,  by  vendor,  70,  806. 

relief  against  forfeiture,  71,  807. 
recovery  of,  by  purchaser,  70,  808. 
construction  of  contract,  as  to  title,  622,  624. 

as  to  property  sold,  625,  865. 
as  to  interest  of  vendor,  624,   866. 
as  to  price,  470,  714. 
as  to  incumbrances,  246,  624,  626,  867. 
sale  of  lease,  625,  628,  866. 
conditions  as  to  compensation,    627. 
stipulations  as  to  time,  631. 
abstract  of  title,  delivery  of,  623,  632. 
effect  of  mistake,  as  to  title,  231. 

as  to  measurement,  231,  865. 
as  to  value  or  price,  2,17,  228. 
as  to  property  sold,  217,  228. 
rescission  of  contract,  under  condition,  495. 

by  the  court  on  the  ground  of  mistake, 

218,  222,  228. 
by  the  court  on  the  ground  of  fraud  or 
concealment,  371,  681. 
completion,  concurrent  and  dependent  conditions  upon,  479. 
pneparation   and  cost  of   convejance,  480. 
payment  of  purchase-money,  480. 
payment  of  purchase-money  to   agent,   371,  681, 
execution  of  conveyance,  480. 
execution  by  attorney,  332. 
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breach  of  contract,  by  vendor  conveying  to  third,  party,  492j  654. 
by  vendor  agreeing  to   sell  to  third  party, 

2,5. 
measure  oi  damages  against  vendor,  71,  807, 

808. 
measure  of  damages  against  purchaser,  806. 
recovery  of  purchase-money  on  failure  of  consideration,  69,  71. 

SALVAGE. 

claim  for,  35. 

SAMPLE. 

sale  of  goods  by,  14,  124,  272,  275,  620. 
introduced  by  trade  usage,  133. 
latent  defect  in,  280,  273,  275. 
mistake  in,  226. 

SATISPACTION.     See  Accord  and  Satisfaction;  Payment. 

SOEIP  OEETIPIOATE. 
assignment  of,  908. 

SEA. 

creditor  beyond,  duty  of  debtor  to  seek,  640. 

as  a  suspension  of  the  Statute  of  Limitations,  729,  735. 

SEAMAN. 

claim  for  wages  for  incomplete  voyage,  41. 
promise  of  increased  wages  to,  455. 
wages  of,  lien  of  master  for,  377,  378. 

SEAWOETHINESS. 

in  charterparties,  487. 

in  biUs  of  lading,  144,  281. 

in  cases  of  marine  insurance,  144,  279,  282. 

SEPAEATE  ESTATE.    See  Husband  and  Wife. 

SEPAEATION  DEED.    See  Illegality. 

SEE V ANT.    See  Master  and  Servant. 

SET-OFF  AND  OOUNTEECLAIM. 

set-ofi  and  counterclaim  distinguished,  755. 

set-offl  and  mutual  credit   clause  distinguished,   754. 

set-off  at  common  law,  753. 

by  agreement,  754.  '■ 

in  equity,  759. 

in  administration  of  trusts,   760. 

in  administration  of  assets,   762. 

against  assignee  of  debt,  760,  887. 

by  surety,  761. 

by  and  against  personal  representatives  and  trustees,  759, 
761. 

by  statute,  754,  761. 
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SET-OFF  AND  OOUNTEfiOLAIM— ctwimwed. 
parties  to  set-off  at  law,  757. 

by  undisclosed  principal,  355. 

of  debt  of  agent,  356,  375,  748. 

of  debt  of  principal,  359,  750. 

in  partnership  cases,  758. 

by  or  against  husband  or  wife,  759. 
parties  to  counterclaim,  757. 

set-off  and  mutual  credit  in  bankruptcy,  758,  762. 
set-off  in  winding-up,  763,  766. 
pleading  set-off  or  counterclaim,  765. 
defence  of  set-off  or  counterclaim,  756. 
part  of  the  lex  fori,  756. 

SETTLEMENT. 

in  fraud  of  subsequent  purchasers,  448. 
in  fraud  of  creditors,  449,  966. 

impeachable  in  bankruptcy,  966. 
upon  marriage,  application  of  Statute  of  Frauds,  168. 

consideration  for,  459. 

by  infant,  169,  396. 

supported  if  reasonable  and  proper,  295. 

rectified  by  articles,  168,  221. 
of  family  rights,  235. 
promises  to  give  or  leave  property,  467,  498,  526. 

SHAEE8.    See  Company  (4). 

SHEEIFF. 

sale  by,  under  execution,  warranty  of  title,  271. 
promise  to  pay  extra  reward  for  performance  of  duty,  454. 
recovery  of  money  extorted  for  performance  of  duty,  64. 

SHIP.    See  Insurance  (Marine)  ;  Seaman. 

(1)  The  owner. 

liability  of,  as  principal,  329,  376,  379. 

upon  bills  of  lading,  281,  329,  377,  487,  899. 
upon  charterparties,  329,  350,  376,  485,  642. 
for  wages  and  disbursements,  53,  376. 
upon  bottomry  bond,  53,  378. 
for  salvage  services,  35,  41,  377. 
to  carry  goods  to  destination,  379,  487,  642. 
measure  of  damages,  for  loss  of  goods,  783. 
for  delay  in  delivery,  804. 
effect  of  deviation,  784. 
lien  of,  for  freight,  350. 
for  average,  53. 

(2)  The  master. 

engagement  of,  315,  316,  376. 

owner  entitled  to  whole   time  services,  543. 

termination  of,  497. 
authority  of,  regulated  by  law  of  flag,  378,  379. 

to  sign  bills  of  ladiag,  329,  379. 

to  contract  for  repairs  and  necessaries,  377. 

to  contract  for  salvage  services,  377. 

to  give  bottomry  bond,  378. 

to  sell  ship  and  cargo,  378. 
lien  of,  for  wages   and  disbursements,  377. 
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(2)  The  master — oantinued. 

indtemnity  of,  by  owner  or  employer,  379. 
liability  of,  as  agent  of  shipowner,  341,  376. 

to  forward  cargo  to  destination,  379. 

upon  bills  of  lading,  377,  900,  903. 

for  not  signing  bills  of  lading,  792. 

(3)  The  ship's  husband. 
agency  of,  315,  379. 

(4)  Freight. 

when  shipowner  carries  his  own  goods,  299,  901. 

advance  freight,  73. 

under  chartCTparty  or  bill  of  lading,  300,  490,  900. 

freight  p-o  rata  itineris,  41. 

usages  as  to  payment  or  discharge  of,  131. 

ascertainment  of  freight,  134. 
right  of  purchaser  or  mortgagee  to,  300,  901. 
insurance  on  freight^  300. 

(5)  Charterparty . 
made  by  agent,  317. 
specific  performance,  848. 

construction  of,  by  law  of  the  port,  134,  138,  141. 

by  law  of  the  flag,  141,  523. 
incorporation  in  bill  of  lading,  121,  524,  900. 
condition  that  liability  of  charterer  shall  cease  on  loading, 

350,  360.- 
exceptions  in,  strictly  construed,  156,  512. 

application  of,  511,  513,  642. 

act  of  God,  503,  511. 

restraints  of  princes  and  peoples,  511,  524. 

dangers  and  accidents  of  the  sea,  511,  512,  525,  642. 

collision,  513. 

fire,  511. 

strike  an,d  lock-out,  511,  512. 
conditions  precedent  in,  seaworthiness,  144,  487,  512. 

readiness  of  ship  to  load  or  discharge,  484, 490,  509,  510. 

position,  size  and  description  of  ship,  468. 

as  to  carriage  and  delivery  of  goods,  and  as  to  freight, 
487,488,490,  491,  511. 
stipulations  in,  tender  of  ship,  484,  506,  508. 

to  provide  and  load  cargo,  485,  509,  657. 

to  unload  and  deliver,  484,  485,  610,  642. 

lay  days  and  demurrage,  510,  638,  816. 

description  of  ship  or  her  class,  486,  490. 

seaworthiness,  487. 

as  to  freight,  487,  488,  490,  491. 
effect  of  deviation,  485,  513,  784. 

duty  of  charterer  to  present  proper  bills  of  lading,  32,  901. 
measure  of  damage  in  not  providing  cargo,  790. 
measure  of  damage   for   demurrage,   816. 
discharge  of,  by  notice,  494,  655,  656. 

by  frustration  of  adventure,  494. 

on  the  ground  of  impossibility,  523. 

by  express  provision,,  525. 

(6)  Bill  of  lading. 
drawn  in  a  set,  903. 
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SHIP — continued . 

(6)  Bill  of  lading — continued. 

authority  of  master  of  ship  to  sign,  376. 

measure  of  damages  for  not  signing,  804. 

duty  of  charterer  to   present  proper  bills  of   lading, 
32,  891. 

liability  for  goods  acknowledged,  376,  899,  903. 
incorporating  customs,  131,  132. 
incorporating  conditions  of  charterparty,   121,  899. 
warranty  of  seaworthiness,  144,  281. 
exceptive  clauses,  construction  of,  156,  514,  904. 
right  to  freight,  487,  524. 
time  for  payment  of  freight,  487. 
warranty  of  character  of  goods  shipped,  282. 
average,  contribution  and  adjustment,   52,  131,  141. 

lien  of  shipowner  for,   53. 
effect  of  indorsement!,  899,  900. 

application  of  terms  of  charterparty,  901. 

liability  of  indorsee  for  freight,  300,  900. 

indorsement  over,  901. 

in  estoppel,  900,  903. 

indorsement  "without  recourse,"  901. 

indorsement  "as  security,"  902. 

on  right  to  stop  in  tramsiiu,  899,  903. 
discharge  of,  by  delivery  of  goods,  902,  803. 

on  the  ground  of  impossibility,  524. 

SIGNATUEE. 

afcts  equivalent  to  signing.,  189. 

proof  of,  as  evidence  of  execution  of  deed,  93,  128. 

ais  evidence  of  assent  to  terms  of  agreement,  127,  129.. 
when  obligatory,  122. 
attestation  of,  128. 

SIMONY. 

con  tracts  void  for,  634. 

SOLIOITOE. 

qualification  of,  550. 

sale  of  business  of,  819. 

contracts  in  restraint  of  practice,  547. 

agency  of,  personal  liability  of  solicitor,  192,  347,  374. 

to  receive  money  payments,  76,  77,  681,  683. 
deposit  on  the  sale  of  land,  76,  77,  683. 
to  sign  contract  for  sale  of  land,  192. 

to  receive  money  for  investment,  384. 

to  receive  notices  for  client,  278. 

fiduciary  relation  of,  249,  294,  728. 
purchase  by,  of  interest  in  suit,  541. 
costs  of,  right  to,  in  contentious  matters,  40,  733. 

agreements  respecting,  542,  551. 

included  in  an  account  stated,  81. 

notice  to  found  action  for,  635. 

lien  for,  62,  738. 
liability  for  interest  on  moneys  of  client,  831. 
right  to  interest  on  his  disbursements,  831. 
partnership,  authority  to  bind  firm,  382,  384. 
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limitation  ol  action  against,  for  money  received,  728. 

for  negligence,  735. 
limitation    of    action,   acknowledgment   to  solicitor  by  debtor 
client,  740. 

SPECIAL  DAMAGES.    See  Damages. 

SPECIALTY  DEBT, 
how  created,  37,  83. 

limitation  of  action  for,  105,  720,  721,  722. 
renewal  of,  747. 

SPECIFIC  PEEFOEMANCE. 
remedy  of,  839. 

discretionary,  853. 

where  the  remedy  in   damages  is  inadequate,  792. 

by  injunction  against  breach,  840. 

by  mandatory  injunction,  841. 

damages  in  lieu  of,  218,  847. 

admission  by  plaintifi  that  damages  ai-e  a  suflScient  remedy, 
844,  854. 
election  to  claim  specific   performance  or  damages,  841. 
application  of,  to  contracts  with  affirmative  and  negative  terms, 
792,  840. 

to  uncertain  or  incomplete  contracts,  470,  714,  861. 

to  written  contracts  with  parol  variations,  127,  597. 

to  contracts  with  penalties,  819. 

to  arbitrations,  714. 

to  awards,  716,  717. 

to  debts  and  money  claims,  842. 

to  contracts  for  the  saJe  of  land,  843. 

to  contracts  for  leases  of  land,  844,  869. 

to  contracts  for  the  sale  of  goods,  844. 

to  contracts  for  the  sale  of  stocks  and  shares,  846. 

to  contracts  of  loaai,  843.  i 

to  contracts  of  pajfciership,  851. 

to  contracts  for  sale  of  goodwill,   849. 

to  contracts  to  build  or  repair,  847,  848. 

to  contracts  ■  for  personal  services,  846. 

to  sale  of  after- acqu,ired  property,  851. 

to  foreign  contracts,  852. 
parties  to  suit  for,  302. 

assignee  of  benefit  of  contract,  856,  876. 

purchaser  of  land  with  notice,  935. 
igrouiids  for  refusal,  matters  extrinsic  to  written  contract,  127. 

want  of  mutuality  of  remedy,  847,  854. 
infancy  of  plaintiff^  402,  854. 
in  the  case  of  married  women,  410. 

incapacity  of  plaintiff  to  perform^  855. 

contract  in  breach  of  trust,  659,  856,  869. 

bad  or  douhtful  title,  623,  628,  857. 

default  in  performance  by  plaintiff,  864,  866. 

delay  on  the  part  of  plaintiff,  631 — 634. 

representations  by  plaintiff,  not  amounting  to  contract  or 
fraud,  239,  248,  858. 

non-performance  of  collateral  agreement  by  plaintiff,  130, 
857. 

incapacity  of  defendant,  868. 
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grounds   for  refusal,   matters   extrinsic   to   written  contract — 

conUnued. 
partial  incapacity  of  defendant,   857. 
hardship  on  defendant,  627,  857,  860. 
defect  or  inadequacy  of  consideration,  861. 
insolvency  or  bankruptcy  of   contracting  party,  856,  876, 

971. 
performance  useless^  863. 
performance  causing  a  forfeiture,  860. 
effect  of  mistake,  217,  219,  226,  227. 
effect  of  misrepresentation  or  concealment,  240,  241,  246, 

857,858,861. 
specific  performajace  with  compensation,  not  where  prejudicial 

to  third  parties,  869. 
for  deficient  periormancc,  627,   863. 
for  delay,  863. 
materiality  of  defect,  864. 
defect  in  suhjeot-matter,   865,  868. 
defect  in  tenure,  624,  866. 
defect  In  interest,  859,  868. 
charges  and  incumbrances,  246,  624,  626,  867. 
for  breach  of  collateral  agreement,  130,  868. 
effect  of  knowledge  of  purchaser,  626,  867. 
compensation  against  purchaser,  868. 
specific  performance  with  indemnity,  870. 

SPIfilTUOUS  LIQUORS. 

restrictions  on  sale  of,  555. 

STAKEHOLDER. 

auctioneer  and  solicitor  as,  77. 

deposit  of  wagier  for  illegal  purpose,  560,  561. 

STAMP. 

contracts  within  the  Statute  of  Frauds,  186. 

upon  acknowledgments  under  the  Statutes  of  Limitations,  743. 

on  an  account  stated,  81. 

on  orders  to  debtor  to  pay  third  party,  880,  890. 

on  instruments  ip  writing  subsequently  altered,   595. 

on  written  receipts  for  the  payment  of  money,  677. 

demand  of  stamped  receipt  in  cases  of  tender,  651. 

STATUTE. 

debt  created  by,  107. 

by  foreign  or  colonial  statute,   91. 

by  statute  merchant  or  staple,  116. 

ymitation  of  action  in  cases  ol;,  107. 
illegality  by,  530,  550. 
effect  of  penalty  imposed  by,  630. 

STATUTE  OF  FRAUDS.    See  Frauds  (Smtute  of). 

STATUTE  OF  LIMITATIONS.    See  Limitations  (Statutes  of). 

STAYING  PROCEEDINGS. 

as  consideration  for  promise,  457. 
in  cases  of  arbitration,  715. 


INDEX.  73 

STOCK. 

assign abilityj  908. 

breach  of  contrapt  for  sale  of^  mea^sure  of  damages,  797. 

STOOKBEOKEE. 
agency  of^  368. 

contract  of,  incorporation  of  usages,  96,  97,  368,   539. 
time  bargains,  illegality  of,  560. 
security  for,  560. 

STOPPAGE  IN  TRANSITU. 

when  permissible,  198,  211,  270,  483,  970. 

SUBEOGATION. 

of  insurer  to  assured,  51. 

of  surety  to  creditor,  317,  761,  777, 

equitable,  46. 

SUmDAY. 

illegality  of  Sunday  trading,  556. 
in  the  computation  of  time,  638. 

SUEETY.     See  Pbincipal  and  Sueety. 

SUEGEON. 

registration  of,  551. 

statutory  restrictions  on  practising,  551 . 

contracts  with  and  gifts  to,  by  patient,  62,  296. 


TELEGEAPH. 

contract  made  by  telegram,  22. 

efiect  of  mistake  ip.  transmission,  22,  815. 
as  writing  within  the  Statute  of  Prauds,  182,  193. 
agency  "  by  telegraphic  message,"  816. 

TENANT.     See  Landloed  and  Tenant. 

TENDEE. 

contract  to  supply  goods  by,  11,  12,  15,  24. 

to  or  by  joint  creditor  or  djebtor,  651. 

to  or  by  agents  651. 

of  delivery  of  goods  sold,  615,  645,  646,  647. 

of  money  in  payment^  645. 

continued  readiness  to  pa,y,  and  payment  into  court,  645. 

in  oases  of  mortgage,  646. 

stops  future  interest,  650. 
mode  of  making,  in  the  caise  of  goods,  648. 

production  of  money,  649. 

in  what  currency,  649. 
amount  of  tender,  of  greater  sum,  649. 

of  less  sum,  650. 

reduction  by  set-oH,  650,  753. 

to  part  of  claim,  650. 

to  one  of  several  debts,  650. 
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TENDEE— coa«i»Med . 

conditional  tender,  650. 

demand  of  change,  649,  650. 

demand  of  receipt,  651. 

under  protest,  651. 
time  of  tender,  646,  648. 

ante  diem,  646. 

fost  diem,  647. 

debts  witli  indefinite  credit,  647. 
renewed  tender,  647. 

THEBAT.     See  Duress. 

TIME. 

of  formation  of  contraict,  28. 

for  acceptance  of  offer,  16,  22,  23,  25. 

of  execution  of  instrument  in  writing,  proof  of,   129,  636. 

for  performance  of  contraict,  629,  648. 

where  no  time  is  fixed,  126,  144,  275,  629,  639. 

where  time  is  not  essential,  631. 

where  impliedly  essential,  632,  633. 

where  made  essential  by   agreement  or  notice,  632,  633. 
waiver  of  condition,  598,  632,  633. 

effect  of  delay,  in  specific  performance,  634,  864. 
as  evidence  of  abandonment  of  contract,  691. 
as  evidence  of  performance  of  contract,  719,  720. 
upon  voidable  contract,  260. 
computation  of  time,  where  no  time  is  fixed,  126, 144,  275,  629. 

cons'truction  of  expressions,  630,  634. 

as  to  date,  636. 

hour,  634,  638. 

day,  634,  637,  638. 

week,  136,  635. 

month,  136,  635,  638. 

year,  136,  175,  638,  639. 

days  of  grace,  132,  629. 

exclusion  of  Sundays  and  holidays,  638,  639,  642. 

"at,"  "on,"  "upon,"    or  "until,"  636—637. 

"  forthwith,"  634. 

"  immediately  upon  demand,"  635. 

"on  or  after,"  648. 

"as  soon  as  possible,"  635. 

"  from,"  "  after,"  &c.,  635,  637. 

"next  ensuing,"  639. 

"now  last  past,"  637. 

"  within,"  635. 

TITLE. 

covenants  for,  run  with  the  land,  912,  918. 

sale  of  land,  right  of  purchaser  to  a  good  title,  246,  623. 

TOLL. 

debt  for  toll  imposed  by  statute,  107. 

limitation  of  action  for,   723. 
debt  for  toll  illegally  taken,  64. 

TEADE. 

covenants  in  restraint,  642. 

illegal  combinations  in  restraint  of,  648. 

sale  of  goodwill,  542,  849. 

sale  of  trade  secret,  850. 
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TEAX)E  UNION. 

illegality  of,  548. 


TEUOK  ACT. 

contracts  void  for  infringing  provisions  of,  556. 

TEUST. 

declaration  of,  operative  as  an  assignment,  877. 
for  the  benefit  of  creditors,  622. 

effect  of  the  Statute  of  Limitations,  upon  express  trusts,  725. 
upon  trusts  for  payment  of  debts,  726. 

TEUSTEB. 

liability  of,  to  beneficiary,  at  common  law,  77,  81. 
Statute  of  Limitations  as  applied  to,  725. 
contract  of,  with  beneficiary,  293. 

with  third  party,  right  of  beneficiary  to  sue  upon,  302. 
measure  of  damages,  303. 

specific  performance  by  or  against,  659,  856,  869. 
payment  to,  as  a  discharge,  680. 
set-off,  by  and  against,  759. 

bankruptcy  of,  effect  upon  trust  property,  966,  976. 
notice  to,  or  to  co-trustee,  of  assignment  of  property,  883,  885. 
duty  of,  to  answer  enquiries  respecting  trust  fund,  886. 


ULTRA  VIRES. 

contracts  of  company  void  on  ground  of,  427 — 429,  439. 

UNCBETAINTY. 

affecting  validity  of  contract,  145,  225. 

construction  in  favour  of  validity,  154. 
as  a  defence  to  specific  performance,  861. 

UNDEELEASE. 

uuderlessee  not  liable  as  assignee  of  term,  915,  926. 
indemnity  of  lessee  by  underleesee,  933. 

DNDEEWEITEE.     See  Insueancb. 

UNDUE  INFLUENCE.     See  Duress. 

UNILATEEAL  CONTEACT. 
defined,  11,  24. 

UNEEAS0NABLENES8. 

as  a  defence  to  performance.,   502. 

as  a  defence  to  specific  performance,  860. 

USAGE  OP  TEADE.    See  Custom. 

USUEY. 

usurious  contracts,  equitable  relief  in  cases  of,  290. 
contracts  within  the  Moneylenders  Acts,  563. 
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VALUATION. 

as  a  condition  precedent  to  liability,  470,  713,  714. 

implied  promise  to  pay  amount,  from  acceptance  of  consideration, 

471. 
duty  to  disclose,  245. 
representations  respecting,  5,  240,  258. 
mistake  respecting,  227,  233,  245. 

VENDOR.     See  Sale  op  Land. 

VIS  MAJOR.     See  Pbufoemancb, 

VOLUNTARY  CONTRACTS. 

action  on,  simple  contracts,  6,  30,  445. 
contracts  under  seal,  6,  102,  417. 
in  cases  of  equitable  jurisdiction,  102,  448,  877. 
foreign  contracts,  8,  445,  446. 


WAGER.     See  Illegality. 

WAGERING  CONTRACTS.    See  Illegality;  Insurance. 

WAGES.     See  Masteb  and  Servant. 

WAIVER. 

of  condition  precedent,  654 — 658. 
of  forfeiture  under  condition,  495. 
of  delay,  632,  633. 
of  tort^  action  of  debt  upon,  57 — 60. 

WAR. 

efiect  of  an  embargo,  523. 
effect  of  a  declaration  of  war,,  622. 
upon  a  cbarterparty,  522,  523. 

upon  a  contract  of  marine  insurancCj  393,  523,  558. 
trading  with  an  enemy,  392,  558. 
contracts  of  a  prisoner  of  war,  392,  393. 
upon  property  of  enemy,  392,  522. 
between  foreign  states,,  523,   524. 

WAREHOUSEMAN. 

authority  of,  to  sell  or  pledge,  321,  366. 
delivery  order,  effect  upon  property,  201. 

WARRANTY. 

define^,  4,  269. 

sale  of  goods  with,  269—273. 

in  cases  of  marine  insurance,  275. 

in  cases  of  fire  insurance,  282. 

in  cases  of  life  insurance,  283. 

in  cases  of  guarantees,  284. 

WARRANT  OF  ATTORNEY. 

for  debt  without  demand,  473. 

formalities  of  execution,  110. 

efiect  in  merger,  702. 

not  within  statute  8  &  9  William  III.,  110. 
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WEEK. 

defined,  136,  636. 


WEIGHTS  AND  MEASURES. 

standard   weights   and   measures,    557. 
sale  of  bread,  556. 
sale  of  coal,  556. 

WHAEFINGEE. 

authority  of,  to  sell  or  pledge,  321,  366. 
delivery  order,  effect  upon  property,  201. 

WIFE.     See  Husband  and  Wife. 

WILL.  "^ 

promise  respecting  disposition  of  property  by,  3,  4,  467,  526. 

WORDS. 

expressions  relating  to  the  computation  of  time.     See  Time. 

"about,"  "more  or  less,"  138,  232,  618. 

"or,"  151. 

"under  protest,"  66,  651. 

"without  prejudice,"  741. 

"bought,"  "sold,"  182. 

"  without  reserve,"  24,  250,  335. 

"  with  all  faults,"  245. 

"at  owner's  risk,"  514. 

"  at  merchant's  risk,"  156, 

"  thieves,"  156. 

"freight,"  299. 

"  value  and  contents  unknown,"  804,  904. 

"  arrived,"  138. 

"  to  arrive,"  "  on  arrival,"  483,  804. 

"in  turn,"  138. 

WORK.     See  Building;  Pbesonal  Representative. 

WRITING.     See  Contract  in  Writing. 

WRONG. 

debt  for  money  obtained  by,  57. 

debt  for  proceeds  of  goods  obtained  by  wrong,   57. 

proof  in  bankruptcy  for,  771. 

presumption   against  wrongdoer  in    assessing  damages,    783. 

contribution  between  joint  tortfeasors,  51,  253. 


YEAR. 

defined,  136,  175,  638,  639. 
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Gedndy.     1921.  \l. 

LEAGUE    OF   NATIONS.-Pollock   on    the   League   of 

Nations.— By  Et.  Hon.   Sir  Febdeeick  Pollock,  Bt. 

1920.  JVe*,  10s. 

LEGAL  HISTORY.— Deans'  Student's  Legal  History.— 

Fourth  Edition.     1921.  15s. 

"  There  is  no  better  short  introduction  to  the  study  of  the  law." 
— Law  Notes. 

LIBEL  AND  SLANDER.— Ball's  Law  of  Libel  as  affecting 
Newspapers  and  Journalists. — 1912.  6s. 

"A  well-arranged  and  well-executed  work." — Law  Journal. 

Odgers'  Digest  of  the  Law  of  Libel  and  Slander.— 

Fifth  Edition.    1911.  \l.  18s. 

"Should  be  found  on  the  shelves  of  every  practitioner." — Law 
Students'  Journal. 

LUNACY. — Heywood  and  Massey's  Lunacy  Practice.— 

Fifth  Edition.     1920.  11.  10s. 

MENTAL  DEFICIENCY.— Davey's  Law  relating  to  the 
Mentally  Defective.— Second  Edition.     1914.       10s. 

"This  admirably  arranged  and  handy  book." — Law  Journal. 

MILITARY  LAW.— O'Sullivan  on  Military  Law  and  the 
Supremacy  of  the  Civil  Courts.  Being  the  Judgment 
of  Mr.  Justice  McCardie  in  Heddon  v.  Evans.  Edited 
with  Notes  and  an  Introduction  by  Eichaed  O'Sullivan. 

1921.  Net,  7s.  Qd. 


MORTGAGE.— Coote's  Treatise  on  the  Law  of  Mort- 
gages.— Eighth  Edition.  By  Sydney  E.  Williams. 
2  vols.     1912.  Net,  U.  3«. 

NOTARY.^Brooke's  Office  artd  Practice  of  a  Notary. 

—Seventh  Edition.     By  J.  Ceanstoitn.    1913.,    IZ.  10s. 

OBLIGATIONS.— Walton  on  the  Egyptian  Law  of  Obli- 
gations. A  Comparative  Study,  with  special  reference 
to  the  French  and  the  English  Law.     2  Vols.     1920., 

Net,  21.  10s. 

PARTNERSHIP.-PoUock's    Digest    of    the    Law    of 

Partnership.— Eleventh  Edition.  1920.  15s. 

PATENTS.— Thompson's  Hand-book  of  Patent  Law  of 

all  Countries.— Eighteenth  Edition.     1920.      Net,6s. 
\*  British  Pcyr'tkm  only.  Net,  Is. 

PEACE  TREATY.— Picciotto  and  Wort's  Treaty  of  Peace 
with  Germany:  Clauses  affecting  Mercantile  Law. 

1919.  -  Net,  6s. 

PLEADING. — Sullen  and  Leake's  Precedents  oi  Plead- 
ings.— Seventh  Edition.  By  W.  Blake  Odgers,  K.C, 
and  Walter  Blake  Odgbrs.     1915.  21.  10s. 

"The  standard  work  on  modern  pleading." — Law  Journal. 

Odgers'  Principles  of  Pleading  and  Practice. — Eighth 
Edition.     1918.  15s. 

POOR  LAW  SETTLEMENT.— Davey's  Poor  Law  Settle- 
ment and  Removal. — Second  Edition.    1913.         I5s 

POWERS.— Farwell's    Concise    Treatise   on    Powers.— 

Third  Edition.     By  C.   J.   W.  Farwell    and    F.   K. 
Archer.    1916.  11.  I5s. 

PRIVATE  BILLS.— Landers'  Procedure  and  Practice 
relating  to  Private   Bills  in    Parliament.      1919. 

11.12s. 

PRIZE  CASES.— Cases  Decided  in  the  Prize  Court  and 
on  Appeal  to  the  Privy  Council. 

Each  Part  Net,  7s.  6d. 

PROPERTY.— Strahan's  General  View  of  the  Law  of 
Property. — Sixth  Edition.  By  J.  A.  Strahan,  assisted 
by  J.  Sinclair  Baxter.    1919.  16s. 

RAILWAYS.— Disney's  Law  of  Carriage  by  Railway.— 

Fifth  Edition.    By  H.  W.  Disney.    1921.    Net,  12s.  %d. 

RATING.— Davey's   Law   of    Rating.— With    Supplement 

bringing  the  Work  down  to  June,  1919.         Net,  11.  IDs. 

*j^*  The  Supplement  may  he  had  separateli^,  Net,  5s, 


RECEIVERS  AND  MANAGERS.— Riviere's  Law  relating 
to  Receivers  and  Managers.— 1912.  9«. 

SMALL  HOLDINGS.— Spencer's  Small  Holdings  and 
Allotments  Acts.— Second  Edition.     1920.  10s. 

SPECIFIC  PERFORMANCE.— Fry's  Treatise  on  the 
Specific  Performance  of  Contracts.— Sixth  Edition. 
By  George  EussBLL  NoRTHCOTE.      1921.  2M0s. 

"  The  leading  authority  on  it's  subject."— iaw  Journal. 

STAMP  LAWS  — Highmore's  Stamp  Laws.— With  Notes 
of  Decided  Cases.  Fourth  Edition.  By  C.  C. 
Gallagher.     1921.  Net,  153. 

STATUTES.— Chitty's  Statutes  to  End  of  1920.    Net,  211. 
Full  Particulars  on  application. 

TORTS,— Addison's  Law  of  Torts.- Eighth  Edition.     By 

W.  E.  Gordon  and  W.  H.  Griffith.   1906.   Net,  11.  18s.  _ 

Pollock's  Law  of  Torts.— Eleventh  Edition.     By  the  - 

Rt.  Hon.  Sir  Predk.  Pollock,  Bart.    1920.  11.  12s. 

%*  An  Analysis  of  the  above  for  Students.— Third  Edi- 

'tion.     By  J.  K.  Mannooch.     1920.  7s.  Gd. 

TRADE  UNIONS.— Greenwood's  Law  relating  to  Trade 
Unions.— 1911.  10»- 

A  Supplement  to  above,  including  the  Trade  Union  Act, 
1913.     1913.  Net,  3s.  6d. 

The  two  works  together,  net,  10s. 

TRANSPORT.— Robertson's  Ministry  of  Transport  Act, 
1919.- With  an  Introduction  and  Notes.  6s. 

TRUSTS  AND  TRUSTEES.— Godefroi  on  the  Law  of 
Trusts  and  Trustees.— Fourth  Edition.  By  Sydnet 
E.  Williams.     1915.  U-  16s. 

WATER.— O'Hagan's  Law  of  Water  in  Greater  London. 

1920.  Net,  11. 

WILLS.— Theobald's  Concise  Treatise  on  the  Law  of 
Wills.-    Seventh   Edition.      1908.  21. 

WORKMEN'S  COMPENSATION.— Knowles'  Law  relat- 
ing to  Compensation  for  Injuries  to  Workmen. — 

Third  Edition.     1912.  11. 

Workmen's  Compensation  Reports.— With  Annotated 
Index. 

Subscription  for  1921,  25s.  net  (post  free). 

STEVENS  ^  SONS,  Ltd..  119  Si  120,  Chancery  Lane,  Lpncjon. 


